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STATE OF SOUTH CAROLINA ) 
     )     IN THE COURT OF GENERAL SESSIONS 
COUNTY  OF  McCORMICK ) 
 
STATE OF SOUTH CAROLINA, ) 
     ) 
  -vs-   ) REPORT REGARDING RECONSTRUCTION 

)   OF THE RECORD 
JOE ROSS WORLEY,  )   

) (Appellate Case Number:  2014-001497) 
Defendant,  ) Case Numbers:  2010-GS-35-00049;  

) 2010-GS-35-00050; 2010-GS-35-00051; and, 
) 2010-GS-35-00052 

_____________________________    
 

The South Carolina Court of Appeals instructed this court to attempt to reconstruct the 

record from a hearing related to a claim of immunity under the Defense of Persons and Property 

Act (the Act), S.C. Code Ann. §16-11-410, et seq.  The original immunity hearing was held on 

May 31 and June 1, 2011.1  The court submits this report in order for the appellate court to 

evaluate whether meaningful appellate review can be had based on the reconstructed record and 

the degree of prejudice, if any, to the defendant from the loss of portions of the record. 

Procedural Background 

Following this court's decision to deny immunity in 2011, an immediate appeal was 

taken.  The procedure at that time was thought to be that the appeal from a denial of immunity 

took place prior to the criminal trial proceeding.  An appeal was filed (Old Appellate Number: 

2012-210646), and it was determined that a complete transcript of the immunity hearing could 

not be prepared because someone had broken into the court reporter's vehicle and stolen 

                                                      
1 Because of the fact-intensive findings required to decide the immunity issue, the undersigned judge had 
recused himself from the case.  After obtaining an ethics opinion indicating that the undersigned judge 
had the right and the obligation to hear a previous reconsideration motion after recusal, the parties agreed 
that the same logic extends to the remand for reconstruction of the record.  There was no objection to the 
undersigned judge acting in this capacity, despite the previous recusal, at either of the reconstruction 
hearings.  The matter was discussed on the record and any issue regarding the recusal was waived. 
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equipment and recordings.  By order filed March 28, 2013, the Court of Appeals issued its 

original remand to reconstruct the record.  Upon receiving notice, the court first had to determine 

what portions of the proceeding were missing.  The parties were given an opportunity to amass 

information regarding the record.  The defendant moved to have a de novo hearing to consider 

immunity under the Act, but the Court of Appeals denied that motion.  

The first reconstruction hearing was held on June 14, 2013.  Present for the State were the 

same attorneys who were present at the 2011 immunity hearing: The Honorable Donald V. 

Myers, Solicitor of the 11th Judicial Circuit, and Assistant Solicitors Ervin J. Maye and H. 

Franklin Young, III.  Notice was sent to the appellate attorney for the State, Assistant Attorney 

General Mark R. Farthing, who chose not to appear.  The defendant was present, along with his 

counsel, Billy J. Garrett, Esquire and Carson M. Henderson, Esquire (both of whom were present 

at the immunity hearing), as well as Desa A. Ballard, Esquire, who was one of the attorneys 

hired to assist with the first reconsideration effort and the appeal.   

The defendant called witnesses regarding why portions of the record were missing.  The 

court reporter for the immunity hearing, Rema Thomas, testified, as well as Desiree Allen, 

Manager of Court Reporting and Court Interpreters for South Carolina Court Administration.  

The Clerk of Court for McCormick County, The Honorable Gwendolyn D. Chiles, also testified.  

The Clerk's notes about the order of the presentation of the case were made part of the record at 

that hearing.  Julius C. Nicholson, III, of the Office of the South Carolina Attorney General was 

present representing the court reporter.  

After the first reconstruction hearing, but before the issuance of a report, State v. Isaac 

was decided. Based thereon, the old appeal of the denial of immunity was determined to be 

interlocutory.  By order filed August 20, 2013, the South Carolina Court of Appeals directed the 
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undersigned judge to cease the reconstruction effort.  Specifically, the Court of Appeals vacated 

that portion of the remand that gave the circuit court the authority to conduct the reconstruction, 

and stated: 

The court notes that this appeal has been remanded for the reconstruction 
of the missing portions of the immunity hearing transcript.  That reconstruction 
will no longer be necessary, so the remand order is rescinded.  At trial, the 

parties should proffer to the court any testimony relevant to the immunity 

motion that is not presented to the jury.  [Emphasis added.] 
 

Counsel for Mr. Worley asked the Court of Appeals to reconsider its ruling.  That request 

was denied, and this court was divested of jurisdiction.  Following the criminal trial and 

conviction, this appeal was taken, resulting in this second remand.  A second reconstruction 

hearing was conducted on October 25, 2016. 

At the beginning of the second reconstruction hearing, the State argued that there should 

be no additional proceedings.  First, it was asserted that the reconstruction hearing held on June 

14, 2013 was sufficient.  The court finds that the second reconstruction hearing should be 

allowed, the matter having been remanded to this court for that purpose.  Secondly, it was 

asserted that this court should not hold an additional reconstruction hearing for the following 

reasons.   

1) Laches was raised based on the argument that the defendant 

opposed the State's efforts for two years.  The State argued that, to the extent that 

a meaningful reconstruction of the record might not be accomplished, the delay 

caused by the defendant must be held against him.  The court finds no basis to 

cease the reconstruction hearing due to laches. 

2) The State also argued that the second reconstruction hearing is not 

appropriate because the order of the Court of Appeals specifically provided that 
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the defense attorneys should make a proffer of the immunity issues at the criminal 

trial.  That trial was held on December 16 through 19, 2013.  The transcript of the 

criminal trial reflects that the trial judge gave the defense attorneys the 

opportunity to put up additional evidence on the question of immunity by proffer.  

At the criminal trial, the defense submitted the transcript of the first 

reconstruction hearing as a proffer.  The State's argument on this issue appears to 

relate more to a preservation question that is more appropriately addressed to the 

Court of Appeals.  Moreover, the order of the Court of Appeals suggests that it 

was anticipated that evidence of self-defense would be submitted to the jury in the 

criminal trial, and that such evidence would overlap and be relevant to the issue of 

immunity.  If convicted, a transcript of that evidence would be available on 

appeal, and there would be no need to have redundant testimony and evidence in a 

proffer.  The specific language from the Court of Appeals stated:  "At trial, the 

parties should proffer to the court any testimony relevant to the immunity motion 

that is not presented to the jury.  [Emphasis added.]  This court reads that 

language as an indication that the Court of Appeals, in assessing the immunity 

claim, intends to consider the evidence relevant to that issue that was presented to 

the jury, plus any proffer of things that were not presented to the jury.  A remand 

was issued directing reconstruction, and this court's jurisdiction is limited.  This 

court elects to go forward with the second reconstruction hearing, develop the 

record, and leave it for the appellate court to decide whether there was any waiver 

of opportunity to present further evidence on the immunity claim. 
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3) Finally, the State argued that this court repeatedly found that the testimony 

of the defendant was not credible in the immunity hearing.  The State maintains that 

this court's order finding a lack of credibility cannot be changed and is conclusive on 

the issue.  The appellate court will have the record of all the proceedings and the 

reconstruction submissions.  The appellate court will also have the orders related to 

immunity.  It is this court's view that the defendant should be given an opportunity to 

provide information concerning reconstruction of the missing portions of the record. 

Therefore, the court directed the second reconstruction hearing to proceed.    

Standard for Record Reconstruction 

Where no transcript or record exists from a proceeding, the record may nevertheless be 

artificially “reconstructed.” China v. Parrott, 251 S.C. 329, 162 S.E.2d 276 (1968); Koon v. 

State, 358 S.C. 359, 595 S.E.2d 456 (2004); Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 

(2002). 

In State v. Ladson, 644 S.E.2d 271, 373 S.C. 320 (S.C. App. 2007), our Court of Appeals 

held that a record may be successfully reconstructed only if it provides for “meaningful appellate 

review.” Judge Kittredge further predicted that “[w]e believe our Supreme Court would follow a 

rule requiring the party challenging a reconstructed record on appeal to demonstrate prejudice 

flowing from an inadequate record.” 

Applying this standard, the Court of Appeals found that the appellant in Ladson 

established prejudice and that the reconstructed record failed to allow for meaningful appellate 

review. The court concluded that a reconstruction hearing that generated only “gratuitous 

references to generic motions and objections” could not adequately replicate Ladson’s three-day 
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criminal trial. The gaps sought to be filled were simply too large to be replaced by a “bare bones 

summary of the evidence” and speculative conclusions of the trial participants. 

In Adams v. H.R. Allen, Inc., 726 S.E.2d 9, 397 S.C. 652 (S.C. App. 2012), the court 

stated: 

Where portions of stenographic notes are lost prior to transcription, it is 
appropriate for the judge to accept affidavits of counsel and the court reporter to 
determine what transpired.  China v. Parrott, 251 S.C. 329, 333-34, 162 S.E.2d 
276, 278 (1968).  However, the reconstructed record must allow for meaningful 
appellate review.  State v. Ladson, 373 S.C. 320, 321, 644 S.E.2d 271, 271 
(Ct.App.2007).  "A new trial [397 S.C. 657] is therefore appropriate if the 
appellant establishes that the incomplete nature of the transcript prevents the 
appellate court from conducting a meaningful appellate review."  Id. at 325, 644 
S.E.2d at 274 (citations and internal quotation marks omitted). 
 

Why the Record is Incomplete 

 Because this issue was the subject of testimony and evidence in the first reconstruction 

hearing, and because there seemed to be some insinuation of collusion or impropriety between 

the State and the Court Reporter in causing portions of the transcript to be missing, this court will 

address why the record of the immunity hearing is incomplete.  The testimony of the Court 

Reporter who served at the immunity hearing is contained in the transcript of the first 

reconstruction hearing on June 14, 2013.   

The Court Reporter explained that she used an outside typist to assist in preparing 

transcripts.  She followed her standard practice of putting all of the materials to prepare the 

transcript into a briefcase and box that were inside her vehicle.  A thief stole almost all of the 

materials, including the trial log, the stenograph notes and disk, and some backup tapes.  From 

the backup tapes that were left, she created the transcript that has been filed, and she noted it was 

incomplete.  She filed a statement about this, notifying Court Administration of the theft and the 

resulting gap.  That statement is in the record of the first reconstruction hearing. 
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 To the extent that this court was to evaluate whether any improprieties existed by any 

court officials or the prosecutor's office that caused any loss of the record, the court finds 

absolutely no wrongdoing on the part of anyone other than the thief who stole the items from the 

court reporter's vehicle.  

The Missing Sections 

The first task in the effort to reconstruct the record was to determine what sections of the 

record are missing.  There is a partial transcript, so the record is not completely lost.  There is no 

need to cover things that are included in the partial transcript or the exhibits that were admitted 

in the immunity hearing.  The Clerk of Court's notes show the order of the witnesses.  Despite 

any implications to the contrary, none of the exhibits admitted during the immunity hearing 

appear to be missing.  They were filed with the Clerk of Court using a proper transmittal form.2   

Loss of record concerning objections or legal rulings:  The court does not recall any 

rulings on objections in the missing portions, nor does it recall any claim that there is an inability 

to preserve appellate issues due to missing transcription of any objections or rulings.  If there 

was dialogue between counsel and the court regarding objections and rulings thereon, the court is 

unaware of that issue being raised, so this report does not address it except to state that the 

contemporaneous notes do not seem to indicate that there were legal rulings made during the 

missing portions of the immunity hearing transcript.  The court believes that all legal issues 

raised were addressed in the final order that was issued by this court, following reconsideration. 

                                                      
2
 The attorneys for the appellant requested the Clerk of Court's records pursuant to the duties imposed upon the 

Clerks of Court in the manual issued by Court Administration and as required by South Carolina Code Ann. §§14-7-
540(2) and (3), as well as §14-17-510 and §14-17-570.    
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However, when the immunity hearing was held, there was a brief discussion at the 

beginning about the procedure to be followed.  The court does not believe that those are in the 

partial transcript.  It was the first such hearing conducted in the 11th  Circuit, and there was some 

question with the procedure outlined in State v. Duncan, 709 S.E.2d 662, 392 S.C. 404 (2011).  

This court is unaware of anything in those discussions that relates to any issue raised on appeal, 

and the court recalls that there was general unanimity as to how to proceed and the burden of 

proof being on the defendant.  It seems clear that the only relevant things missing from the 

records of the hearings on May 31 and June 1 are the following sections of testimony from the 

transcript: 

1) the testimony of the first witness, the defendant, Mr. Joe Ross Worley, in its 

entirety; and, 

2) portions of the testimony of a neighbor, Alan Sheffield, as noted by the court 

reporter in the transcript, beginning at or around page 159. 

Materials Obtained for Reconstruction of the Record 

A. The affidavits of defense counsel, Mr. Garrett and Mr. Henderson:  Billy Garrett, Esquire 

and Carson M. Henderson, Esquire represented Mr. Worley at the immunity hearing.  

They issued a joint affidavit on September 7, 2012, which set forth 93 separately-

numbered paragraphs reciting their recollection of Mr. Worley's testimony at the 

immunity hearing.  Mr. Garrett could not be present for the second reconstruction 

hearing, so he executed another affidavit dated October 20, 2016, and attached the prior 

affidavit from 2012.   

a. The main issue that this court has with these affidavits of defense counsel 

concerns the examination of Mr. Worley about whether he ever called out 
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demanding to know who was outside his home and the alleged verbal exchange 

that followed.  He was questioned about whether he was told that they were law 

enforcement officers, and strongly questioned on cross-examination about 

whether he then said, "I don't give a f___k."  The affidavits of defense counsel, in 

Paragraphs 84 and 87, state that Mr. Worley denied asking who was outside his 

home and denied that he said anything to anyone in the yard.  That is correct, but 

the court's recollection is that these questions and answers were not that generic – 

they were pointedly related to whether he knew that these people were law 

enforcement officers.  He was specifically asked in cross-examination about 

whether he called out asking who was ringing the doorbell, whether he was told 

that these were law enforcement personnel, and whether he responded that he did 

not care.  He denied all of that. 

b. The court does not take issue with the recitation in defense counsel's affidavits 

that Mr. Worley testified that he could have killed whomever was in his yard that 

night, if he wanted to do so; but, the court understood that to relate to 

opportunities after the initial shot was fired.  The first shot was fired directly at 

the deputy.   

i. The testimony about Mr. Worley's second shot was that he fired a warning 

shot to try to get the person or persons out of his yard, instead of 

attempting to fire directly at anyone.  

ii. There was testimony that could support a finding of animosity or 

continued animosity by Mr. Worley or, in the defense's view, his 

continued belief that a burglary had been attempted.  Specifically, there 
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was testimony that Mr. Worley yelled something to the effect of "Where 

are you, you son of a b*tch?" or "Where are you, you sons of b*tches?" 

With those caveats, the court finds no substantial issue with the averments of Mr. Garrett and 

Mr. Henderson as to their recollection of the testimony of Mr. Worley.  Their affidavit breaks the 

testimony down by direct and cross examination, and it is detailed. 

B. The Court's Handwritten Notes (also typed for clarity) 

i. To assist in review of the validity of this reconstruction, if deemed 

appropriate, the notes taken by the court concerning the testimony of Mr. 

Joe Ross Worley given on May 31, 2011, are included in the record. 

ii. To assist in review of the validity of this reconstruction, if deemed 

appropriate, the notes taken by the court concerning the missing testimony 

of Mr. Alan Sheffield are included in the record. 

C. Assistant Solicitor Maye's Handwritten Notes 

 To assist in review of the validity of this reconstruction, if deemed appropriate, a copy of 

the complete handwritten notes of Assistant Solicitor Ervin J. Maye related to the entire 

immunity hearing are included in the record.  These include notations about his own 

observations, which normally would be protected from disclosure; but, the State has agreed to 

supply them in an unredacted fashion. 

D. Transcripts and Exhibits from the June 14, 2013 and October 25, 2016 Reconstruction 

Hearings.  These are part of the record on appeal. 
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REPORT ON MISSING SECTIONS OF THE IMMUNITY HEARING 

MR. WORLEY'S TESTIMONY 

  Ladson points to the degree of information needed for meaningful appellate review.  

Unlike Ladson, here there is a partial transcript of the immunity hearing.  There is also a 

transcript of the criminal trial in which the defendant was permitted to proffer evidence on the 

immunity issue and his overlapping claims of self-defense and defense of habitation.  The 

immunity hearing was a swearing contest between Mr. Worley and the officers, with some 

bolstering of the officers' testimony coming from the neighbor, Mr. Alan Sheffield.  The only 

part of their testimony that is missing is a small portion of the examination of Mr. Sheffield.   

As the record shows, the gist of the officers' testimony was that they were adamant that 

they repeatedly announced their identity as law enforcement officers.  They testified that they 

knocked on the exterior door and rang the doorbell many times.  There was evidence that they 

never attempted to enter the home.  They testified that Mr. Worley acknowledged their presence 

as law enforcement officers prior to his firing the shots.  The officers testified that Mr. Worley 

asked them, from inside the home, who they were, that they identified themselves as law 

enforcement officers, and that Mr. Worley responded, "I don't give a f___k."   

Diametrically opposed to the State's version were Mr. Worley's unshakable claims listed 

below.  He testified as follows.   

1) Mr. Worley was at his home/residence. 
2) The residence is heavily insulated, making it almost soundproof. 
3) It was a pitch-black night. 
4) He was awakened by the repeated ringing of the doorbell for the entrance door on the 

first floor. 
5) He was in a bedroom on the second floor. 
6) He decided not to go downstairs to the door. 
7) There had been previous burglaries and/or incidents in the neighborhood that caused Mr. 

Worley to have concern. 
8) There is no peep hole or window near that entrance door. 
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9) He did not turn on the lights initially (there was uncertainty about when lights were 
turned on), but the appellate review may take whatever version is most favorable to Mr. 
Worley. 

10) He did not see any blue lights or car lights. 
11) No one called the residence to alert him to the officers coming over. 
12) He did not call 911 to report someone at his door. 
13) He had fired a weapon earlier trying to scare a fox that had injured the family cat. 
14) He loaded the gun upon hearing the commotion of ringing the doorbell. 
15) He put on his clothes. 
16) He went out of the sliding glass door off his bedroom onto a deck above where the 

entrance door is located. 
17) He saw the "burglar" running out with "a dinky" flashlight. 
18) He told the "burglar" to freeze. 
19) He saw the "burglar" aim a gun at him, and he fired a shot that turned the person 

around."3 
20) The person then ran toward an embankment (the lake), turned, and ran back toward him. 
21) Mr. Worley then fired a warning shot into the trees. 
22) Mr. Worley went into the yard after the shooting and after the officers had fled.  He 

yelled, "Where are you, you son of a b*tch," or "Where are you, you sons of b*tches."  
He shouted some kind of warning to the person or persons. 

23) There were no visible police cars or identifying insignia observable that would put him 
on notice that these were law enforcement officers. 

24) He thought the home was being burglarized (he repeatedly and consistently referred to 
the person or people outside as being a burglar or burglars). 

25) He never heard anyone identified as a law enforcement officer before, during, or 
immediately after the shooting. 

26) He never had a verbal exchange with the people during which he asked who they were, 
and he never heard anyone say that they were law enforcement officers prior to or during 
the incident. 

27) He never said to the people outside that he did not give a f___k [that they were law 
enforcement officers]. 

28) He denies that he was ever instructed to put his weapon down by law enforcement 
officers. 

29) He acted instinctively for his own protection and fired in the direction of the "burglar" 
who was pointing a gun at him. 

30) He went out into the yard later and picked up the pistol and flashlight that the person had. 
31) He eventually saw a Sheriff's vehicle at his neighbor's house, and he went up there and 

put the pistol into a patrol car. 
32) He was in fear for his life before and at the time of the shooting, and immediately 

thereafter, and he fired to protect himself and his property. 

                                                      
3
 The court accepts the assertion by Mr. Henderson in the October 2016 reconstruction hearing that events happened 

rather instantaneously once Mr. Worley opened the sliding glass door and stepped outside with the rifle.  The court 
accepts that the evidence indicates that Deputy Rushton spun out from underneath the deck area with his gun drawn, 
pointing it at Mr. Worley on the elevated deck, and Mr. Worley fired the first shot immediately upon seeing Deputy 
Rushton with the gun drawn.  The first bullet was the only one that struck Deputy Rushton, blowing part of the 
Deputy's hand off. 
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MR. SHEFFIELD'S MISSING TESTIMONY 

As noted above, much of Mr. Sheffield's testimony contained in the partial transcript.  He 

began describing the events of that night on page 153.  There is a gap in the transcript of the 

immunity hearing beginning on page 159, so the rest of Mr. Sheffield's testimony is omitted.   

Mr. Alan Sheffield made the complaint that brought law enforcement to the scene.  The 

court does not recall him providing any evidence on the reconstruction issue.  The transcript 

includes his testimony related to his hearing the officers knock and announce their presence at 

the Worley residence, and the alleged discrepancy between what he told an ATF agent about the 

timing of the shots.   

The court submits the following as a reconstruction of the missing section of the 

neighbor's testimony. 

1) Mr. Sheffield testified that Mr. Worley's mother came over after the shooting of 

Deputy Rushton and appeared to be confused.  [She was inside the home during the 

incident.  She did not testify or present affidavits on the immunity issue in any of the 

proceedings before this court.]     

2) Mr. Sheffield testified that he does not know if any shots were ever fired at his house 

or at him or his wife. 

3) When Mr. Sheffield was being examined by the Solicitor's office, he testified that 

shots were fired around Labor Day.  Then, a set of shots were fired each weekend 

until Deputy Rushton was shot in November.  When re-examined by Mr. Garrett on 

reply, Mr. Sheffield stated that the shots may not have been every weekend, but on a 

lot of weekends between Labor Day and the date of the incident.   
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4) He testified that he discussed Mr. Worley's firing shots in the neighborhood with Mr. 

Worley's mother in an attempt to resolve it, and Mr. Sheffield and his wife were just 

hoping that Mr. Worley would stop shooting the rifle in the neighborhood. 

Except for the reference to Mr. Worley's mother coming to the Sheffield home after the 

incident and appearing confused, none of the notes taken during the period of the missing gap in 

Mr. Sheffield's transcript appear to be describing what took place on the night of the shooting. 

Conclusion 

The court submits this report and the attachments thereto, along with the recitations in the 

orders from the immunity hearing, in order for the appellate court to assess whether it constitutes 

a meaningful reconstruction of the sections of the transcript that are missing and whether Mr. 

Worley suffers any prejudice in his appellate rights caused by the absence of these parts of the 

record.   

        Respectfully submitted, 

December 30, 2016      ______________________________ 
        William P. Keesley 
        Circuit Judge  
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