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of which
Appellant in
Asbestos Corporation Limited is the..........cccceeveveeiieiciieiieniiciies Related Case,
and
Cape PLC, individually and as successor in interest to Cape Third-Party
Asbestos Company Limited, by and through its duly appointed Plaintift/
Receiver Peter D. Protopapas,.........ccceeevveevieeenciieeniieeiee e Respondent,
V.

Anglo American PLC, individually and as successor in interest to

Anglo American Corporation of South Africa Ltd.; DeBeers PLC;

DeBeers Centenary AG; DeBeers Consolidated Mines Ltd.;

DeBeers S.A.; DeBeers UK Ltd.; DeBeers Jewelers US, Inc.; Angle
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Technologies US Corp.; Element Six Technologies (OR) Corp.;

First Mode Holdings, Inc.; Platinum Guild International (USA)

Jewelry Inc.; Forevermark US Inc.; Anglo American Crop

Nutrients (USA), LLC; Charter Consolidated Ltd.; ESAB

Corporation; Central Mining & Investment Corporation Ltd.; Cape

Holdco Ltd.; The Law Debenture Corporation PLC; Cape Industrial

Services Group Ltd.; Mohed Altrad; Altrad UK Ltd.; Cape UK

Holdings Newco Ltd.; Altrad Services Ltd., f/k/a Cape Industrial

Services Ltd.; Altrad Investment Authority SAS; Sparrows

Offshore Group Ltd.; Hawk Bidco US Inc.; Arranco US, LLC; Third-Party
Sparrows Offshore, LLC; The Sparrows Group, LLC, .................... Defendants,

of which
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Charter Consolidated Ltd.; ESAB Corporation; Central Mining &
Investment Corporation Ltd; Mohed Altrad; and Altrad Investment
Authority SAS, are the ........coceevieiiriiiinieeeeee Appellants.
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RESPONSE TO NEW INDY’S AMICUS BRIEF

New Indy’s amicus filing is most puzzling. Rather than offering insight into its own
purported institutional interests or addressing broader legal principles that might assist the Court—
as a true amicus would—the first four sections are devoted to arguing procedural points about the
underlying dispute.

Why, for instance, does New Indy think its opinion is relevant whether “Appellants waived
the defense of lack of personal jurisdiction”? (Amicus at 6.)!

Why does it offer any opinion about whether the putative Receiver may try to take action
in CIHL’s name that are specifically designed to inflict harm on CIHL? (/d. at 7-9.)

Why does it repeatedly mischaracterize the contents of the order on appeal in order to lend
it an appearance of legitimacy when controlling law says otherwise? (/d. at 10-11.)

The answers are easy.

In cases where New Indy faces genuine exposure to substantial liability, it is represented
by the same counsel as the putative Receiver’s here: Morgan Lewis and Smith Robinson. See, e.g.,
Butlerv. New Indy Catawba LLC, Case No. 0:22-cv-2366-SAL (D.S.C.) (Morgan Lewis and Smith
Robinson (including specific attorneys who are also counsel of record for putative receiverships)
appearing as counsel for New Indy in claims arising under the Clean Air Act); Chin v. New Indy
Catawba LLC, Case No. 0:23-cv-602-SAL (D.S.C.) (same counsel appearing for New Indy in

claims arising under the Clean Water Act and the Resource Conservation and Recovery Act).

' On this issue, New Indy points only to Smalls v. Weed, 291 S.C. 258, 353 S.E.2d 154 (Ct.
App. 1987), a case decided under the “special appearance” process that predates the South
Carolina Rules of Civil Procedure. Now, in South Carolina, “[a] defendant cannot be said to have
waived personal jurisdiction merely because he alerts the court to other types of jurisdictional
defects.” Williams v. Williams, 436 S.C. 550, 589, 873 S.E.2d 785, 806 (Ct. App. 2022) (quoting
Maybin v. Northside Corr. Ctr., 891 F.2d 72, 75 (4th Cir. 1989)).



Neither the Court nor the Altrad Appellants have visibility into what arrangements may
exist among the Plaintiffs, New Indy, and the putative Receiver that resulted in this amicus filing.
But the undisclosed overlap of counsel and aligned interests perhaps explain the bizarre (and
legally incorrect) advocacy by New Indy as to procedural points of the underlying dispute. And it
also explains why New Indy tries to sweep away undisputed violations of the U.S. Constitution
and South Carolina statutory law as mere “technical objections” and “critiques” (Amicus at 9-10
& n.1), instead of acknowledging the dispositive nature of the issues thoroughly addressed in the
Altrad and Charter Appellants’ briefs.

Where New Indy ventures beyond parroting the putative Receiver’s talking points and
attempts to chart new territory, its arguments fail on their face. Argument Section V urges the
Court to ignore the actual law and leave this receivership scheme in place because it ensures
“equitable allocation” of liability and “promotes economic stability.” (/d. at 12—13.) Neither
argument withstands even minimal scrutiny.

As to the former point, there is no such thing as abstract “equitable allocation™ of liability
in the Asbestos Docket. Before a jury returns its verdict, tort liability has no defined damages
amount that any individual or a pool of defendants may collectively owe. Because tort damages
are unknown before a jury makes its decision, a dollar paid by one defendant to settle an asbestos
claim does not reduce the plaintiff’s incentive—or appetite—to secure another dollar from all other
defendants. The suggestion that “receiverships” somehow reduce demands and settlements for
defendants within the Asbestos Docket is pure fiction.

As to the latter, these receiverships destroy economic stability, and this case vividly proves
the point. The Altrad Appellants bought controlling shares in CIHL in a public tender offer in 2017

knowing that the full scope of CIHL’s potential liability to claims was controlled by: (1) Adams,



which was a unanimous appellate decision in 1990 by a court with jurisdiction (R. p. 2661); and
(2) the court-ordered, court-approved, and court-monitored Scheme of Arrangement to pay
claimants from 2006 (R. pp. 2779-81). But now, they—a French company and an individual
French citizen—find themselves defending against claims that a plaintiff’s attorney in Columbia,
South Carolina, is allowed to ignore Adams, ignore the Scheme of Arrangement, ignore all
jurisdictional boundaries, and ignore the decision-making authority of CIHL’s actual directors (in
England) and attempt to generate “billions” of dollars in liability, based on alleged conduct by
other companies decades ago, in a state court with which the Altrad Appellants have no contact.

To describe this as “stability” is not credible in any way.

And CIHL isn’t an isolated case.

As National Union explained on Pages 1 and 2 of its amicus filing, the putative Receiver
has tried to do the same to Payne & Keller—a Texas company that dissolved in 1986 pursuant to
Texas law, and which has been immune from suit as a matter of Texas law since 1989. Despite
Payne & Keller being a foreign corporation with no possibility of liability under controlling Texas
statutes, the putative Receiver sought to resurrect it, transplant its corporate identity from Texas to
South Carolina, and waive statutory defenses that have barred suit against Payne & Keller for
decades. And when Texas lawyers attempted to use Texas law to defend Payne & Keller against
those statutorily-barred claims, the putative Receiver sued them personally in South Carolina.
Protopapas v. Baker, Case No. 2023-CP-40-05203. Fortunately, the Texas Court of Appeals has
begun correcting that course. It recently held the order from the South Carolina Asbestos Docket
upon which the putative Receiver relied to manufacture liability for Payne & Keller wasn’t entitled
to Full Faith & Credit. Nat’l Union Fire Ins. Co. v. Payne & Keller Co., No. 14-23-00899-CV,

2026 LX 73213 (Tex. Ct. App. Feb. 3, 2026).



The pattern repeats.

ACL is a Canadian company that has also been subject to a receivership order from the
Asbestos Docket. The “receivership” activity in South Carolina forced ACL to seek bankruptcy
protection in Canada, prompting the Canadian court to explain that the putative Receiver’s
behavior—“which is astonishing in the eyes of a court rooted in Canadian (or British) judicial
culture”—had “seriously compromised” ACL’s ability to defend itself in litigation and placed the
company in “dire straits.” R. p. 3022, In re Plan of Arrangement or Compromise of Asbestos
Corporation Limited, Case No. 235-11-000008-259, 9] 2329 (Superior Court of Quebec, July 30,
2025).

The pattern repeats.

Whittaker Clark & Daniels is a New Jersey company that has also been subject to a
receivership order from the Asbestos Docket. That company sought protection in bankruptcy court
from the putative Receiver’s misconduct; in response, the putative Receiver asserted that he—not
the actual directors of the company—spoke for the company and controlled its litigation decisions.
The Third Circuit summarily rejected that position, describing it as an “unprecedented exertion of
power over a foreign corporation whose internal affairs are governed by the laws of a sister state
[or country], and a radical intrusion into the province of a co-equal sovereign” that could not
withstand constitutional scrutiny. Protopapas v. Brenntag AG (In re Whittaker, Clark & Daniels,
Inc.), 152 F.4th 432, 447 (3d Cir. 2025).

The list could go on—there are over two dozen of these “receiverships” that have arisen
from the Asbestos Docket—but the point is obvious: This is not “economic stability.” It is the

opposite.
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The Court should disregard New Indy’s brief. It is not a neutral “friend of the court” brief.
It is an “undisclosed friend of the putative Receiver” brief, advancing arguments that ignore
constitutional limits, statutory boundaries, and settled corporate-law principles. The talking points
it offers add nothing of legal value to this appeal.
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