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MOTION FOR APPOINTMENT OF COUNSEL
AND REMAND TO REPAIR THE RECORD

I. INTRODUCTION
Appellants Michael Smith and Mary Smith, appearing pro se, respectfully move this Court for an
Order appointing qualified appellate counsel and remanding this case to the trial court to correct
a materially defective record. This request is made pursuant to Rule 608, SCACR; Rule 210,
SCACR; Article I, § 9 of the South Carolina Constitution; the Court’s inherent equitable
authority recognized in Ex parte Dibble, 279 S.C. 592, 310 S.E.2d 440 (Ct. App. 1983) and Ex
parte Martin, 321 S.C. 533, 471 S.E.2d 134 (1995); and all relevant case law. These

circumstances make this one of the “few cases in which it is reasonably necessary to do justice”

under Rule 608(b), SCACR.

As a practical matter, this appeal cannot be meaningfully prosecuted without counsel. Appellants
are pro se and functionally unable to navigate the South Carolina Appellate Court Rules, repair a
materially defective record, and prepare a compliant appellate brief with accurate record citations
on a compressed deadline. Where the record itself is objectively illegible in substantial part and
critical materials are missing or unusable, unrepresented litigants cannot realistically preserve

issues, assemble a usable record, and present the case in the form required for appellate review.

If counsel is not appointed (and the case not remanded for record repair), the likely outcome is
not a decision on the merits but a loss by procedural default—missed or unenforceable briefing
requirements, inability to cite the record, and inability to cure record defects in time. Denial of

counsel under these circumstances would therefore be effectively dispositive, terminating the
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appeal in substance not because the issues lack merit, but because Appellants lack the capacity to

present them in a manner that permits appellate review.

As noted in the Court’s letter dated January 14, 2026 (Exhibit K), Appellants previously
expressed their intent to seek counsel, and this formal Motion now places that request, and the
evidence of substantial record corruption, before the Court for adjudication. This motion is an
appeal to this Court to intervene and restore the fair administration of justice, which has been
fundamentally compromised by the extraordinary circumstances of this case. Without the
assistance of appointed counsel and a remand to repair the record, Appellants will be effectively
denied their fundamental constitutional right to due process, as they are unable to meet the 30-
day briefing deadline due to the objective illegibility of the trial materials and their functional

illiteracy.

II. FINANCIAL EXHAUSTION AND SEVEN-YEAR DURATION

The underlying accident in this case occurred in March 2019. For nearly seven years, Appellants
have diligently sought a resolution on the merits. Appellants have demonstrated the utmost good
faith by paying the $250 statutory filing fee and approximately $500 for hearing transcripts to
satisfy Rule 207, SCACR. This expenditure has exhausted their limited resources. Appellants
remain indigent under the factors set forth in Rule 608(b)(4), SCACR, as their current income,

substantial debts, and lack of liquid assets leave them unable to afford private appellate counsel.

III. EXTRAORDINARY AND COMPOUNDING CIRCUMSTANCES

A. Functional Illiteracy and Health Limitations
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Michael Smith is functionally illiterate, and both Appellants suffer from health and
cognitive limitations that prevent effective self-representation. Requiring a functionally
illiterate litigant to prepare a Record on Appeal from a defective volume of 830 pages of
exhibits, of which approximately 300 are currently illegible, creates a manifest risk of
denying justice. On March 25, 2024, Appellants filed a handwritten petition for a "Next
Friend," the physical composition of which serves as primary evidence of the literacy and
communication barriers that preclude Appellants from navigating the complex appellate
process without assistance (Exhibit I). The document provides a visual record of the
necessity for court intervention.

B. Procedural Ambush at Summary Judgment
At the hearing on January 27, 2025, Appellants were ambushed with a 212-page
memorandum from defense counsel (Tr Hearing January 27, 2025, p.13,14, 11. 25-2)
(Exhibit D), filed that same morning at 8:38 AM. This document completely reframed the
long-standing negligence per se claim into one of ordinary negligence, arguing for the
first time that an expert witness was required. The Court acknowledged receipt of the
unread document, stating, “it will take me some time to read through this this afternoon”
(Tr. Jan. 27, 2025, p. 3, 11. 8-13) (Exhibit D). This eleventh-hour shift in legal theory
deprived Appellants of notice and any meaningful opportunity to respond.

C. Impairment and Contemporaneous Notice to Counsel
On January 17, 2024, Appellants notified defense counsel via email at 10:27 AM (prior to
an 11:30 hearing) that Mr. Smith was "on scripshun narcoticks" and would be unable to
participate effectively without counsel (Exhibit F). Despite this written notice and

subsequent verbal advisement to the Court that his “mind’s real cloudy,” proceedings
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moved forward without counsel present to protect his rights (Tr. Jan. 17, 2024, p. 6, 11. 8—
14) (Exhibit C).

D. Objectively Defective Record and Representative Sampling
The public record is unusable for review. On March 4, 2025, Deputy Clerk Michelle
Broom explicitly admitted that court scanners "only scan in black and white," "flip
pages," and "unfortunately with larger filings... will flip pages" (Exhibit E). This

equipment failure rendered approximately 300 of the 830 exhibit pages illegible.

Appellants informed the Court of this and received no response. (Exhibit P)

Rather than burden the Court with the full volume of defective materials, Appellants
attach as (Exhibit L) a curated set of 52 representative pages, a 20% sampling, illustrating
the nature and severity of the record corruption. These pages include absolute black
blocks where photographs were intended, blurred pages, pages sideways and upside

down, and pages where text has been sheared off due to scanner misalignment.

Furthermore, critical digital evidence properly submitted on a USB drive remains
unreviewed and omitted from the record (Exhibit J). This digital data includes:

e SCHP dashcam video and audio evidence;

e Audio of 911 calls;

o Defendant’s insurance audio interview;

e Recorded audio statements by the SCHP Trooper.

The omission of these materials constitutes a structural defect in the record. See State v.

Brown, 411 S.C. 332 (2014); Rule 210, SCACR.

E. Judicial and Respondent Recognition of Need for Counsel
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During a hearing, Judge Gravely recognized the Appellants’ need for an attorney “The
Smiths need help getting a lawyer. THE COURT: Well, there's no question about that.”.
(Tr. Mar. 7, 2024, p. 44, 11. 11,12) (Exhibit B) Subsequently in its order the trial court
found that "As in most complicated legal matters, the Plaintiffs need representation by an
attorney licensed to practice law in South Carolina. Due to the Plaintiffs’ health condition
and other limitations, it is even more important that they not proceed as unrepresented
litigants...All of this clearly warrants that Plaintiffs have counsel. " (Order, Mar. 19,
2024, p. 4) (Exhibit A). The extraordinary nature of these proceedings is confirmed by
the mandatory recusal of the prior presiding judge, who Judge Gravely noted: "is recused
from any further participation in this case" due to "various filings in this matter"(Order,
Mar. 19, 2024, p. 4) (Exhibit A). Additionally, the Respondent itself previously
petitioned the court for the appointment of a third party to "protect the Smiths" (Tr. Mar.
7, 2024, p. 30, 11. 7-16) (Exhibit B), admitting the Appellants lack the capacity to
navigate this alone.

F. Documented Pattern of Denied Procedural Relief (Rule 40(j))
Request 1: April 25, 2023 Requesting Party: Michael D. Smith Response: Attorney Still:
"There will be no continuance." Defense refused to respond to written 40(j) inquiry

(Exhibit H). Outcome: Denied.

Request 2: May 19, 2023 Requesting Party: Mary A. Smith Response: Mary Smith: "May
I, please, get a 40 (j)?" Atty Davis: "No, sir." Atty Griffin: "We do not." (Tr. May 19,

2023, p. 6-8) (Exhibit N). Outcome: Denied.
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Request 3: October 30, 2023 Requesting Party: Mary A. Smith Response: Mary Smith
filed a written motion for Rule 40(j) relief to allow for replacement of counsel. Outcome:

Denied (Respondent withheld consent). Outcome: Denied.

Request 4: January 17, 2024 Requesting Party: Michael D. Smith Response: M. Smith: "I
need a 40-]." Atty Griffin: "We are not consenting to 40-J the case." (Tr. Jan. 17, 2024, p.

3.,4) (Exhibit M). Outcome: Denied.

IV. PRESERVED LEGAL ISSUES OF PUBLIC IMPORTANCE

This appeal raises significant legal questions that warrant professional appellate advocacy,

including:

1. The 1-Inch vs. 2-Inch Rule: Whether the trial court erred in applying a 2-inch height
differential standard when the SCDOT contract and the South Carolina Work Zone
Safety Guidelines prohibited a height differential exceeding 1 inch for milled surfaces
reopened to traffic.

2. Expert Witness Requirement: Whether a trial court may impose a mandatory expert
witness requirement in a negligence per se action based on statutory violations, and
whether doing so at the Summary Judgment stage without prior notice constitutes
reversible error.

3. Work Zone Definition: Whether the Court erred in its legal interpretation of a
"highway work zone" under S.C. Code § 56-5-1535(F)(1), which fundamentally

impacted the standard of care applied to the Respondent.

V.PRAYER FOR RELIEF
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WHEREFORE, Appellants respectfully request that this Court:

1. APPOINT qualified appellate counsel for the remainder of this appeal;

2. REMAND this matter to the trial court to oversee repairs to the record, including re-
scanning the approximately 300 illegible pages and including the digital data on the
submitted USB drive (SCHP dashcam, 911 calls, insurance interview, and Trooper
audio statements);

3. STAY all appellate briefing deadlines, specifically the 30-day deadline triggered by
the Court’s letter of January 14, 2026 (Exhibit K), until the record is certified as
complete and legible and Appellants have had a meaningful opportunity to review the

corrected record with counsel.

[SIGNATURE PAGE TO FOLLOW]
Respectfully submitted,

/s/ Michael D. Smith
Michael D. Smith, Appellants (pro se)

/s/ Mary A. Smith
Mary A. Smith, Appellants (pro se)
220 Stancil Street, Easley, SC 29640

MichaelDSmith@housemail.com Fe b O 9 , 02 6 »

February 9, 2026

SC Court of Appeals

CERTIFICATE OF SERVICE

I hereby certify that a copy of the

1. MOTION FOR APPOINTMENT OF COUNSEL AND REMAND TO REPAIR THE
RECORD

2. Certificate of Service

3. Exhibits A-P
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in Smith v. King Asphalt, Inc., Court of Appeals Case No. 2025-001327 was served upon the

following counsel of record:
Catharine Garbee Griffin, Esq.
Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204

The document was served via the following methods:
By Email to: CGriffin@brblegal.com
Date of email service: February 9, 2026

Respectfully submitted,

/s/ Michael Smith February 9, 2026

Michael Smith Date
Pro Se Appellant

220 Stancil Street

Easley, S.C. 29640
MichaelDSmith@housemail.com

INDEX OF EXHIBITS

Exhibit A — Order of Judge Perry H. Gravely (Mar. 19, 2024)

Trial court order in 2021-CP-39-00329 finding that “the Plaintiffs need representation” and that

“all of this clearly warrants that Plaintiffs have counsel,” and noting that the prior presiding

judge “is recused from any further participation in this case due to various filings in this matter.’

b

Exhibit B — Transcript Excerpt (Mar. 7, 2024 — Judge Gravely)

Hearing transcript where the court states that “The Smiths need help getting a lawyer... no

question about that,” and where the following additional exchange occurs:
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o THE COURT: “First of all, I don't think that they've requested a guardian be appointed.”
e MR. PRESSLY: “Yes, they did.”
e MS. GRIFFIN: “Your Honor, in the initial joint petition, we did as an alternative ground,

somebody to protect the Smiths...”

This exhibit shows both the court and Respondent acknowledging that the Smiths needed

protection and assistance.

Exhibit C — Transcript Excerpt (Jan. 17, 2024 — Judge Morgan, narcotics / 40(j))
Hearing transcript where Mr. Smith tells the court he is on prescription narcotics, that his
“mind’s real cloudy,” and states “I need me a lawyer. I need a 40-J,” while defense counsel

refuses to consent to Rule 40(j) and the proceedings continue.

Exhibit D — Transcript Excerpt (Jan. 27, 2025 — Summary Judgment memorandum)
Summary Judgment hearing transcript showing that, at the start of the hearing, the court states it
has just been handed the defendant’s memorandum in support of its motion and opposition to the
Smiths’ cross-motion and says that it “will take me some time to read through this this
afternoon,” documenting the late delivery of a lengthy memorandum on the day of the hearing.

Ambushing pro se Appellants.

Exhibit E — Email from Deputy Clerk Michelle Broom (Mar. 4, 2025)
Email in which the Deputy Clerk explains that the clerk’s scanners only scan in black and white,
flip pages, and that larger filings “will flip pages,” confirming that scanning equipment problems

caused pages to become blacked out, flipped, or misaligned in the record.
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Exhibit F — Email Regarding Prescription Narcotics and Hearing Participation (Jan. 17,
2024)

Written notice sent on the morning of the January 17, 2024 hearing stating that Mr. Smith was on
“scripshun narcoticks” for a hernia and would not be able to participate effectively without

counsel, documenting contemporaneous notice of impairment to opposing counsel.

Exhibit G — Verified Statement of Michael D. Smith (Jan. 2026)

Sworn statement detailing: (1) seven-year duration since the March 2019 accident; (2) more than
twenty-five unsuccessful attempts to obtain counsel; (3) functional illiteracy and health
limitations; (4) repeated but denied Rule 40(j) requests; and (5) indigency and inability to pay for

appellate counsel.

Exhibit H — Email communication dated April 25, 2023, filed in the circuit court record as
Exhibit H to the Amended Petition for Rule to Show Cause (electronically filed Feb. 23,
2024) by Respondents

Written email communication to defense counsel stating: “The Smith's have conferred with the
following attorneys regarding the taking of this case as substitute counsel. They all agree that
given the complexity and large amount of discovery in this case and due to the backlog of
COVID they cannot just drop all their other clients to take up a contingency case with ten days to
prepare. To a man, they have all suggested requesting a 40(j) removal from the docket to permit
finding substitute counsel and giving them time to prepare and position the case as they see fit.”
This exhibit shows multiple attorneys independently recommending Rule 40(j) removal as the
realistic way to obtain substitute counsel. On the last page, conversation includes “there will be

no continuance.”
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Exhibit I — Handwritten Petition for Next Friend (Mar. 25, 2024)
Handwritten petition stating “We can’t read and write... we need help... we are both very sick,”
serving as physical evidence of Appellants’ functional illiteracy and health limitations and their

plea for court-appointed assistance.

Exhibit J — Digital Exhibits on USB Drive (SCHP Dashcam, 911 Calls, Insurance
Interview, Trooper Audio)

Filing documenting submission of a USB flash drive containing SCHP patrol car dashcam video,
911 audio, the defendants’ insurance interview, and audio statements by the SCHP Trooper,
which evidence was submitted but not incorporated into the certified record. Digital evidence not

considered by the circuit court and ineligible for the record on appeal.

Exhibit K — Court of Appeals Correspondence (Jan. 15, 2026)
Letter from the South Carolina Court of Appeals referencing or setting the 30-day appellate
briefing deadline, underscoring the urgency of appointing counsel and repairing the record

before briefing is required.

Exhibit L — Representative Sample of Corrupted Record Pages (Approx. 20% of 300)
Curated sample of roughly 52 pages (of over 300) from the 830-page exhibits show blacked-out
images, flipped pages, sheared text, and other scanner-induced defects, illustrating the nature and

severity of the record’s illegibility.

Exhibit M — Transcript Excerpt (Jan. 17, 2024 — Additional Narcotics / Impairment
Passages)

Additional pages from the January 17, 2024 hearing highlighting Mr. Smith’s statements about
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prescribed narcotics and impaired mental clarity at the time a settlement and other critical

matters were addressed. Mr. Smith requested a 40(j). Denied

Exhibit N — Transcript Excerpt (May 19, 2023 — Motion to Relieve Counsel and Rule 40(j)
Request)

Hearing transcript where prior attorney representation is terminated and Ms. Mary Smith states,
“May I, please, get a 40(j)?,” the court confirms, “You want a -- a 40(j), Rule 40(j)?,” and
defense counsel responds, “Yes, Your Honor. We would object to it,” resulting in denial of 40(j)

relief while the Smiths are directed to try to obtain new counsel. Denied

Exhibit O — March 26, 2025 Letter from Michael and Mary Smith to Judge Salvini

Letter clarifying that Appellants’ theory is negligence per se based on specific SCDOT statutes
and regulations, explaining that Mr. Smith was interrupted when attempting to read his prepared
negligence-per-se statement into the record at the January 27, 2025 Summary Judgment hearing,
and describing procedural unfairness, including the late-filed memorandum and an unusable

record.

Exhibit P — Email to Judge Salvini Regarding Corrupted Exhibits (Mar. 3, 2025)
Email advising the trial court that many exhibits in the public record are “messed up,” out of
order, blacked out, or illegible, and requesting that the record be repaired before appeal, showing

contemporaneous notice of record defects.
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MOTION FOR APPOINTMENT OF COUNSEL
AND REMAND TO REPAIR THE RECORD

Exhibits A-P

Smith v. King Asphalt, Inc.
Appellate No. 225-001327
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Exhibit A — March 19, 2024 Order (Gravely)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Order of Judge Perry H. Gravely, filed March 19, 2024, Pickens County Court of Common
Pleas, Case No. 2021-CP-39-00329.

Key Language:
The court finds that “the Plaintiffs need representation by an attorney licensed to practice law in
South Carolina” and that ““all of this clearly warrants that Plaintiffs have counsel.”

Purpose:
Shows the trial court’s express recognition that Appellants need counsel, supporting appointment
of appellate counsel under Rule 608 and a remand to repair the record.

Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL
COUNTY OF PICKENS CIRCUIT
Michael and Mary Smith, Case No: 2021CP3900329
Plaintiffs,
ORDER
VS.

King Asphalt, Inc.,
Defendant/Petitioner,
IN RE:

FRANCIS HUNTER PRESSLY,

Respondent.

This matter came before the Court upon Defendant King Asphalt, Inc.’s Amended
Petition for Rule to Show Cause relating to a 3" party: Francis Hunter Pressly. The hearing was
held on March 8, 2024 and Kathryn Griffin appeared on behalf of Defendant and Mr. Pressly
appeared on his own behalf. The Plaintiffs, who are unrepresented at this time, did not appear,
but had sent an email to the Court prior to the hearing stating that they would not be present.

The case is an action against the Defendant for personal injuries sustained by the
Plaintiffs in an automobile accident. Initially, the case was brought against this defendant and
Defendant Themistoklis Economo, but the case against Defendant Economo has been
resolved. The issue raised by the Amended Petition is whether Mr. Pressly’s action in this matter
constitute the unauthorized practice of law and what sanctions should be imposed if he has. The
lawsuit was originally filed by attorney Donald Smith of the Anderson County Bar and by Order
of Judge G.D. Morgan, Jr. issued May 19, 2023, Donald Smith was relieved as counsel and the

Plaintiffs were afforded 90 days to retain substitute counsel. Throughout this litigation, Mr.
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6) Various other incidents set forth in Defendant’s Amended Petition.

Even though the Court cannot impose sanctions, the Court would advise Mr. Pressly that
if he continues with these actions or similar actions, he does so at his own peril. Further, the
Court would Order that the Clerk’s office not accept for filing any pleadings or documents
submitted by Mr. Pressly on behalf of the Plaintiffs without approval by the Acting Chief
Administrative Judge.

As in most complicated legal matters, the Plaintiffs need representation by an attorney
licensed to practice law in South Carolina. Due to the Plaintiffs’ health condition and other
limitations, it is even more important that they not proceed as unrepresented litigants, but Mr.
Pressly, as their Attorney-in-Fact, is not a viable substitute for an attorney. In the future, the
Court may need to hear Motions for Summary Judgment by Defendant and other Pre-trial
Motions. If the matter goes forward, the parties may need to submit to additional mediation and
if not resolved, proceed to trial. All of this clearly warrants that Plaintiffs have counsel. Mr.
Pressly advises that he has been assisting the Plaintiffs in trying to obtain substitute counsel, but
has been unable to do so due to the time constraints in this case. The accident at issue is 5 years
old and the case is 3 years old, so the Court must carefully craft a remedy which protects the
interests of the Plaintiffs, but also does not unnecessarily delay the resolution of the case for the
Defendant. The Plaintiffs need sufficient time to retain counsel and a dismissal under Rule 40(j),
South Carolina Rules of Civil Procedure, would give them the time needed for this, but it would
require the consent of the Defendant. In the event that the Defendant does not consent to a
dismissal under Rule 40(j), which is within its right, then the Court orders that the matter be

stayed for a period of 5 months for the Plaintiffs to secure substitute counsel. In the event that

SMITHVKING ASPHALT_2025-001327_000017
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Pickens Common Pleas

Case Caption: Michael Smith, plaintiff, et al VS Themistoklis Economo , defendant,

et al

Case Number: 2021CP3900329

Type: Order/Judgment For Relief

Electronically signed on 2024-03-19 09:45:35

So Ordered

s/ Honorable Perry H. Gravely, #2755
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Exhibit B — March 7, 2024 Transcript Excerpt (Judge Gravely)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Certified transcript, hearing of March 7, 2024, before Judge Perry H. Gravely, Pickens County
Court of Common Pleas, Case No. 2021-CP-39-00329 (Certificate dated March 31, 2024).

Key Language (p. 30, 44):

Hearing transcript @p. 44 “The Smiths need help getting a lawyer... no question about that,” and
where the following exchange @ p. 30 occurs regarding appointment of a guardian/third party:

e THE COURT: “First of all, I don't think that they've requested a guardian be appointed.”

e MR. PRESSLY: “Yes, they did.”

e MS. GRIFFIN: “Your Honor, in the initial joint petition, we did as an alternative ground,
somebody to protect the Smiths...”

Purpose:
Confirms on the record that the trial court agreed the Smiths “need help getting a lawyer,”
supporting the request for appointment of appellate counsel.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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COURT OF COMMON PLEAS
2021-CP-39-00329

STATE OF SOUTH CAROLINA

COUNTY OF PICKENS

MICHAEL AND MARY SMITH,
PLAINTIFFS,

KING ASPHALT, INC.,
DEFENDANT/PETITIONER,

IN RE:

FRANCIS HUNTER PRESSLY,

)
)
)
)
)
)
)
)
)
)
)
vs. ) TRANSCRIPT OF RECORD

)
)
)
)
)
)
)
)
)
RESPONDENT. )
)

March 7, 2024
Pickens, South Carolina

BETFORE:

THE HONORABLE PERRY H. GRAVELY, JUDGE

A PPEARANTCE S:

CATHARINE GARBEE GRIFFIN, ESQ.
Attorney for Defendant King Asphalt

CHERYL A. SMITH
Circuit Court Reporter
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Smith v. King Asphalt, 3/7/24 30

that this is proper to hear this, and I ---
MR. PRESSLY: So you are inferring personal
jurisdiction.

THE COURT: I feel like -- yeah. I feel like there

MR. PRESSLY: All right. Well, that being said, I
would ask the Court then the way that we can resolve all
this is for you to appoint a guardian as they have asked and
also the Smith's have asked. And ---

THE COURT: First of all, I don't think that they'wve
requested a guardian be appointed.

MR. PRESSLY: Yes, they did.

MS. GRIFFIN: Your Honor, in the initial joint
petition, we did as an alternative ground, somebody to
protect the Smiths from Mr. Pressly's unauthorized practice
of law. In the amended petition on the rule to show cause,
we did not ask for that.

THE COURT: Okay. I guess I just read that. All
right. Go ahead.

MR. PRESSLY: Changing ocars in the middle of the
stream, I mean, they had already asked for that and that's
what I was referring to.

THE COURT: Okay.

MR. PRESSLY: They did not specify as they said to

protect them from me. They just asked that a guardian be
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Smith v. King Asphalt, 3/7/24

44

matter will be on that April -- I thought I saw -- was it

April the 8th? 1Is that when you have it? That's what it's

set for now.

MR. PRESSLY: Judge Kinlaw.

THE COURT: Right. But again, that's something as
chief administrative judge now, I'll be the chief
administrative judge for purposes of anything dealing with
this case. So anything that needs to be addressed to the
chief administrative judge, then that would be sent to me.

MS. GRIFFIN: Thank you, Your Honor.

MR. PRESSLY: The Smiths need help getting a lawyer.

THE COURT: Well, there's no question about that.

MR. PRESSLY: And I appreciate that. Thank you, Your
Honor, for hearing me and giving me the opportunity to
defend myself. Thank you so much.

THE COURT: All right. Go deliver your mail.

MR. PRESSLY: Yes, sir.

MS. GRIFFIN: Your Honor, just with respect to the
motion for summary judgment, we ask that that be heard
before the case is set for trial to see if there's an
opportunity to have the case —---

THE COURT: Let me look at -- what I will do is I'll
look at it and I will ---

MR. PRESSLY: Your Honor?

THE COURT: Yes.
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF PICKENS )

I, CHERYL A. SMITH, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South Carolina,
do hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal, in the Court of Common Pleas for Pickens
County, South Carolina, on the 7th day of March, 2024.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

March 31, 2024

(Zééu%/x4.:§mwﬁi
J
Cheryl A. Smith, CVR-M

Court Reporter
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Exhibit C — January 17, 2024 Transcript Excerpt (40(j) / Impairment)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:

Certified transcript, hearing of January 17, 2024, Michael and Mary Smith v. Themistoklis
Economo, King Asphalt, Inc., and SCDOT, before Judge G.D. Morgan, Jr., Case No.
2021-CP-39-00329 (Certificate dated February 2, 2024).

Key Language (p. 3):
MR. SMITH: “I’'m on a prescription narcotic. I don’t wish to talk today. I need me a lawyer. I
need a 40-J.”

Purpose:
Shows Mr. Smith’s contemporaneous notice of impairment and his request for both counsel and
Rule 40(j) relief, supporting the showing of incapacity and denied procedural relief.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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COURT OF COMMON PLEAS
2021-CP-39-00329

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

MICHAEL AND MARY SMITH,
PLAINTIFF,
vS. TRANSCRIPT OF RECORD
THEMISTOKLIS ECONOMO, KING
ASPHALT, INC., AND SOUTH
CAROLINA DEPARTMENT OF

TRANSPORTATION (SCDOT),
DEFENDANTS.

— — — Y - - — e — - — — — — ~— ~— ~—

January 17, 2024
Pickens, South Carolina

BETFORE:

THE HONORABLE G.D. MORGAN, JR., JUDGE

A PPEARANTCE S:

CATHARINE GARBEE GRIFFIN, ESQ.
Attorney for Defendant King Asphalt

PATRICK L. STILL, III, ESQ.
Attorney for Defendant Economo

CHERYL A. SMITH
Circuit Court Reporter
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Smith v. Economo, 1/17/24 2

INDEX
(SW) - Denotes State's Witness
(DW) - Denotes Defense Witness
(IC) - Denotes In Camera

There were no witnesses called.

EXHIBITS

DESCRIPTION ID EVD

There were no exhibits introduced.
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Smith v. Economo, 1/17/24 3

PROCEEDTINGS

(WHEREUPON, proceedings commenced at 1:14 PM.)

THE COURT: All right. The first matter this
afternoon is Michael Smith vs. Themistoklis Economo -- I
don't know if I'm pronouncing that right --
2021-CP-39-00329.

All right. On the roster it has a motion for a
status conference and a rule to show cause, but I
understand maybe it's not going forward with -- or you're
not going forward with the rule to show cause; is that
right?

MR. STILL: Correct, Your Honor.

MS. GRIFFIN: Yes, Your Honor.

THE COURT: All right. Yes, sir. Now, are you
Mr. Smith?

MR. SMITH: Yes, sir.

THE COURT: All right. And you and your wife are
representing yourselves; is that correct?

MR. SMITH: I'm on a prescription narcotic. I don't
wish to talk today. I need me a lawyer. I need a 40-J.

THE COURT: You need a 40-J? 1Is that what you said?

MR. SMITH: Yes, sir.

THE COURT: Okay. Let me just hear from lawyers
right now.

So we've got a motion for a status conference, and

SMITHVKING ASPHALT_2025-001327_000027
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Smith v. Economo, 1/17/24 4

the rule to show cause is not going forward, correct?

MS. GRIFFIN: Yes, Your Honor. Catherine Griffin for
King Asphalt.

So my understanding is the claim that Mr. and Mrs.
Smith have against Mr. Economo has been resolved. But
Mr. Still can speak to that.

So I am the remaining defendant. And Your Honor
allowed Don Smith to withdraw as counsel back in May of
last year and gave the plaintiffs 90 days to hire counsel.
And we are well past that now. We're eight months after
that hearing. And so we asked for a status conference in
order to set this case for trial because we are not
consenting to 40-J the case. We need to dispose of the
case by trying the case as soon as the Court can set it
for trial.

THE COURT: Mr. Still, anything?

MR. STILL: Yes, Your Honor. We were able to reach a
settlement with Mr. Smith. We had previously, before
attorney Don Smith was relieved of counsel, we reached a
settlement with Mrs. Smith, and we reached a settlement
with Mr. Smith yesterday. And if you don't mind, Your
Honor, if I could put that on the record here today.

But we were able to reach a settlement in the amount
of $35,000. The settlement, Your Honor, was on a covenant

not to execute, not a release, because we could not agree

SMITHVKING ASPHALT_2025-001327_000028
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF PICKENS )

I, CHERYL A. SMITH, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete Transcript of Record of the
proceedings had and evidence introduced in the trial of
the captioned case, relative to appeal, in the Court of
Common Pleas for Pickens County, South Carolina, on the
17th day of January, 2024.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

February 2, 2024

Wﬁ. Omdr
J
Cheryl A. Smith, CVR-M

Court Reporter
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Exhibit D — January 27, 2025 Transcript Excerpt (SJ 212-Page Memorandum)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:

Certified transcript, summary-judgment hearing of January 27, 2025, before Judge Jessica Ann
Salvini, Pickens County Court of Common Pleas, Case No. 2021-CP-39-00329 (Certificate dated
February 20, 2025).

Key Language (p. 3):

THE COURT: “...this is on the court’s docket for plaintiffs’ motion for summary judgment...
and I’ve been handed up the defendant’s memorandum in support of their motion and in
opposition to the Smiths. So I think what I’d like to do is let’s start with some argument, because
it will take me some time to read through this this afternoon.”

Purpose:

Documents that defense counsel’s lengthy memorandum was handed to the Court at the start of
the hearing, supporting the claim of procedural ambush at summary judgment and the need for
appointed counsel.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF PICKENS )
) C.A. No.;: 2021-CP-39-00329
Michael and Mary Smith, )
Plaintiff, )
)
V. ) CERTIFICATE OF SERVICE
)
King Asphalt, Inc., )
)
Defendant. )

[, Catharine Garbee Griffin, of Baker, Ravenel & Bender, L.L.P., attorney for Defendant
King Asphalt, Inc., hereby certify that I have, on this 27" day of January, 2025, served Plaintiffs
and Frank Pressly with the Memorandum in Support of King Asphalt’s Motion for Summary
Judgment and in Opposition to Plaintiffs’ Cross-Motion for Summary Judgment by hand

delivery as follows:

Via Hand Delivery

Michael Smith

Pickens County Courthouse
214 East Main Street
Pickens, SC 29671

Catharine Garbee Griffin /
SC 0.: 9821

BAKER, RAVENEL & BENDER, LLP
3710 Landmark Drive, Suite 400

Post Office Box 8057

Columbia, South Carolina 29202

Phone (803) 799-9091; Fax: (803) 779-3423
E-Mail: cgriffinf@brblegal.com

Attorneys for Defendant King Asphalt, Inc.

SMITHVKING ASPHALT_2025-001327_000031
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Certificate of Electronic Notification

Recipients

Catharine Griffin - Notification transmitted on 01-27-2025 08:39:06 AM.
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2021CP3900329

Official File Stamp: 01-27-2025 08:38:49 AM
Court: CIRCUIT COURT
Common Pleas
Pickens

Michael Smith , plaintiff, et al VS Themistoklis
Economo , defendant, et al

Case Caption:

Document(s) Submitted: Memo/Memo in Support
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits

Filed by or on behalf of: Catharine Garbee Griffin

This notice was automatically generated by the Court's auto-notification system.
The following people were served electronically:

Catharine Garbee Griffin for King Asphalt Inc

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:

Mary Ann Smith for Mary Ann Smith
Mary Ann Smith for Mary Ann Smith
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Michael Smith for Michael Smith
Michael Smith for Michael Smith
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STATE OF SCUTH CAROLINA
COUNTY OF PICKENS

MICHAEL and MARY SMITH

VS.
THEMISTOKLIS ECONCMOU, et al

BEFOR Ea

St Nt

T e gt et M it

IN THE COURT OF COMMON PLEAS

THIRTEENTH JUDICIAL CIRCUIT

NO. 2021-CP-39-00329

TRANSCRIPT OF RECORD

Motions

THE HONO?ABLE JESSICA ANN SALVINI, JUDGE

DATE: Monday, January 27, 2025
Pickens, South Carolina

APPEARANCE S:

MICHAEL: SMITH; PLAINTIFF

Pro Se

CATHARINE GARBEE GRIFFIN, ESQUIRE

Attorney for the Defendant King Asphalt, Inc.

Reported by: Cathy J. Provost, RMR, Official Court Reporter
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-~ PROCEEDINGS-—

THE COURT: We are here in the matter of Michael Smith and
Mary Ann Smith versus King Asphalt, Inc., et al. This is Case
No. 2021-CP-39-00329. I have plaintiff, Mr., Smith, present.
He's self-represented. I have defense counsel p?esent.

This is on the court's docket for plaintiffs' motion for
summary judgment, the Smiths' opposition and their motion for
summary judgment, and I've been handed up the defendant's
memorandum in support of their motion and in opposition to the
Smiths.

So I think what I'd like to do is let's start with some
argument, because it will take me some time to read through this
this afternocon. So I am happy to hear from you. Let's start
with your motion since it was docketed first.

ATTORNEY GRIFFIN: Yes, Your Honor. Catharine Griffin for
King Asphalt, Inc., the only remaining defendant in this case.

THE COQURT: I saw that.

ATTORNEY GRIFFIN: Yes. 8o first I want to point out,
because this is the second or third time it's happened, that
Mrs. Smith is not here today. Since these plaintiffs are
representing themselves, Mrs., Smith has failed to appear and so I
think for that reason, that her motion for cross-motion for
summary judgment should be denied, and also the motion ‘that I had
filed seeking summary judgment on behalf of King Asphalt should

be granted as to Mrs. Smith because she has failed to appear at

SMITHVKING ASPHALT_2025-001327_000036
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THE PLAINTIFF: Yes, ma'am.

THE COURT: Okay. What I'm asking you is is to tell me your
positioﬁ. Their position, King Asphalt's position, is that you
all have completed deposition testimony, they pulled the SCDOT
guidelines, the district construction manager —— and I hcpe I'm
saying his position correctly —— indicates that King Asphalt
followed all of SCDOT's guidelines when they were milling the
road, and how they did their signage, that they found no defect
in what they did.

And so their position then is you're claiming that they
didn't follow those guidelines, or that they did something that

wasn't in accordance with the standards required to mill a road

and to do the construction that they were doing and so,

thereforeﬂ you would need an expert to come into this court and
say they made a mistake somewhere because you allege that, as a
result of what they did, that they didn't follow the guidelines
and, therefore, somehow that proximately caused the injury to you
and Mrs. Smith.

And I'm asking you to tell me your position. And you can
tell me that you don't have any argument, you just want to rely
on your brief. I have it. She's correct, it's over 400 pages if
I take into consideration the exhibits. If you're just relying
on that, that's ckay, but we are herT for argqument. So is there

anything you want to tell me?

I'm a judge that reads everything. She handed up her

SMITHVKING ASPHALT_2025-001327_000037




Ww oo <y s W N

NN NN B B2 B B R R R Rk
O W N RO W o N s W N R O

14

memorandum. I haven't had a chance to read it because she just
handed it to me, so I .am going to take it under advisement and
now look at everything together, but is there anything that you
think you need to tell me?

THE PLAINTIFF: I [indiscernible].

THE COURT: Say it again.

THE PLAINTIFF: I can bring up this statement here.

THE COURT: Is this something that's new that you haven’'t
filed yet?

THE PLAINTIFF: Yeah. No, ma'am, I don't really know.

THE COURT: Was that filed?

THE PLAINTIFF: I think it was in my, in my documents sent
to her to show it to the —-

THE COURT: Okay. Well, let's show it to counsel, and let's

-

see what her position is. You don't need to hand it my court
repofter yet. I want counsel for King Asphalt to look at it
first. TIf there's something more you want her to take a look at,
I want to see what her position is.

ATTORNEY GRIFFIN: Okay. Your Honor, this is not part of
this filing.

THE COURT: Okay.

ATTCRNEY GRIFFIN: But I think he was intending to read it
to you out loud.

THE COURT: Is that correct, Mr. Smith, -

THE PLAINTIFF: I'm going to try ——

SMITHVKING ASPHALT_2025-001327_000038
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CERTIFICATE OF REPCRTER

i

I, Cathy J. Provost, Official Court Reporter for the
Fourteenth Judicial Circuit of the State of South Carcolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the preceedings had and evidence
introduced in the trial/proceedings of the captioned case in the
Court of Common Pleas for Pickens County, South Carolina, on the
27th day of January, 2025.

I do further certify that I am neither of kin, counsel, nor

interest to any party hereto.

Date: February 20, 2025

\s\ Cathy J. Provost
Cathy J. Provost, RMR
Official Circuit Reporter
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
2025 Jui OR THE THIRTEENTH JUDICIAL
LIEIPH 6%

COUNTY OF PICKENS CIRCUIT
Michael and Mary Smith, IEHERS (¢ g CASE NO.: 2021-CP-39-00329
I..T -H'H (:,i-:}, Fiﬂr, ltgl' éj‘p.
Plaintiffs, '
vs. CERTIFICATE OF SERVICE

Themistoklis Economou and King Asphalt Inc.,

Defendants.

CERTIFICATE OF SERVICE

I hereby certify that a copy of this NOTICE OF FILING TRANSCRIPTS (and (2) two
Transcript Exhibits) were served upon the following counsel of record:

Catharine Garbee Griffin, Esq.
Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204
CGriffin@brblegal.com

L

The documents were served via the following methods:

By Email to: CGriffin@brblegal.com
Date of email service: July 11, 2025

To the above address by U.S. Mail via certified mail (return receipt requested),
Certified Mail Number: USPS 70210950000135867811
Date of Mailing: July 11, 2025

Respectfully submitted,
/MM&M Tuly 11, 2025

Michael Smith Date

Pro Se Plaintiff

220 Stancil Street

Easley, 8.C. 29640
MichaelDSmith@housemail.com
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Exhibit E — Deputy Clerk Email re Illegible Exhibits
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Email from Deputy Clerk Michelle Broom, Pickens County Clerk of Court, dated March 4, 2025,
regarding scanning and image quality of exhibits in Case No. 2021-CP-39-00329.

Key Language (paraphrased):

Advises that the court’s scanners “only scan in black and white,” “flip pages,” and that
“unfortunately with larger filings... will flip pages,” acknowledging problems that produce
“messed up,” out-of-order, and unreadable exhibit pages.

Purpose:

Confirms that scanning equipment used to create the public record causes flipping and
degradation of exhibit pages, supporting Appellants’ showing that approximately 300 of the 830
exhibit pages are illegible and that a remand is needed to repair the record.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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Re: Smith v Economou 39-00329

From: "Michelle H. Broom" <michelleb@pickenscountysc.gov>

To: "Michael Smith" <MichaelDSmith@housemail.com>, "Pat Welborn" <pwelborn@pickenscountysc.gov>
Date: Mar 4, 2025 10:47:04 AM

Mr. Smith,

The E-filing portal is only for SC licensed attorney's to E-File and the only option we have
is scanning to our system with a desk scanner with pro se filings. Our scanners only scan
in black and white and unfortunately with larger filings to scan, the scanner program will
flip pages. If anyone reviewing the online file has any issues with scanned filings, they
can come into our office and look at the original hard copy filing. With you supplying
the Judge and other counsel with your filings, they shouldn't have to view the online
copies, but if there is a problem they will reach out to our office.

Thank you,

Michelle Broom

MICHELLE H. BROOM

DEPUTY CLERK, CIVIL COURT
CLERK OF COURT

PICKENS COUNTY
SERTE SReeEEE P- 864.898.5862
F - 864.898.5863

MICHELLEB@PICKENSCOUNTYSC.GOV

214 EAST MAIN STREET » PICKENS, SC 29671 « WWW.PICKENSCOUNTYSC.GOV

From: Michael Smith <MichaelDSmith@housemail.com>

Sent: Tuesday, March 4, 2025 9:23 AM

To: Michelle H. Broom <michelleb@pickenscountysc.gov>; Pat Welborn <pwelborn@pickenscountysc.gov>
Subject: Smith v Economou 39-00329

ms michel

i am cuncernd about if filings can be red

we haf send hard copys to judge salvini an ms cathren by hand
but othr lawyurs who wan 2 reed it cant reed

the zibits ar flipt round th pages mixt up and pics r all blak

i no u don't haf pro se filing alot

i wuz wandring if it wood hep to file this th sam way lawyers do
threw th digtal portul

i haf tached 2 pdf fils of the filngs that r clockt

the firs is motion an letters wit COS

th secun is zibits

they r same zackly as wut u haf postd

i wuz thnkng u cood use thes fils to uplode to th pubic record
so other lawyers an peepl can reed th filngs

thank u 4 ur hep

MDS
MAS

Attachments

e Outlook-cca2e3xt.png
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Exhibit F — Email to Defense Counsel re Narcotics Impairment
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Email from Michael D. Smith to defense counsel, sent January 17, 2024, at approximately 10:27
a.m.

Key Point:
Advises that Mr. Smith is “on prescription narcotics” for a hernia and will be unable to
participate effectively without counsel.

Purpose:
Shows contemporaneous written notice to defense counsel of Mr. Smith’s narcotic impairment
on the day of the January 17, 2024 hearing, supporting the impairment/due-process argument.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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Re: setimunt chk

From: "Griffin, Catharine G." <CGriffin@brblegal.com>
To: "Michael Smith" <MichaelDSmith@housemail.com>, "Trey Still" <trey@cslaw.com>
Date: Jan 17, 2024 11:32:27 AM

Good morning,
The court still is having the status conference as scheduled at 1. It is important that you attend.
Catharine Griffin

Get Outlook for iOS<https://aka.ms/o0ukef>

From: Michael Smith <MichaelDSmith@housemail.com>

Sent: Wednesday, January 17, 2024 10:27:50 AM

To: Trey Still <trey@cslaw.com>; Griffin, Catharine G. <CGriffin@brblegal.com>
Subject: Re: RE: RE: RE: RE: setimunt chk

they stil haf show case skedoold

wif in hosptul an i on scripshun narcoticks

i wil b ther but witout lyer i ain talkn 2 nobudy
we dun sind setlemunt ten day go

if u woan gif us 40j 2 git lyer

nuthng mor 2 tel judg

on pils ain guna talk noway witout lyer

i tole u i jes copy ole stats confruns

doan no wut nun tht meen

Sent: Wednesday, January 17, 2024 at 9:22 AM

From: "Trey Still" <trey@cslaw.com>

To: "Michael Smith" <MichaelDSmith@housemail.com>, "Griffin, Catharine G." <CGriffin@brblegal.com>
Cc: "Team Still" <TeamStill@cslaw.com>

Subject: RE: RE: RE: RE: setimunt chk

I'm sorry you feel that way. I've done everything I can to be transparent and patient with this entire process.

Catharine signed the stipulation last night so I will try to get it filed this morning.

As for today, I am hoping that the check will be delivered to my office this morning. I will attend the status conference, so
that I can hand deliver your check and officially end my involvement in this case.

Thank you.

Patrick “Trey” Still, III
CLAWSON and STAUBES, LLC
Licensed in SC

864-331-8940

This e-mail and the information transmitted contains PRIVILEGED and CONFIDENTIAL information and is the property of the
sender. If you are not the intended recipient, or the employee or agent responsible for delivering it to the intended recipient,
you are notified that any dissemination or copying of this information, or the taking of any action in reliance on the content
of this information, is strictly prohibited. If you have received this e-mail in error, immediately contact Trey Still with
CLAWSON & STAUBES at (864) 331-8940 and delete the original transmittal of this information.

From: Michael Smith <MichaelDSmith@housemail.com>

Sent: January 16, 2024 8:08 PM

To: Trey Still <trey@cslaw.com>; Griffin, Catharine G. <CGriffin@brblegal.com>
Subject: Re: RE: RE: RE: setlmunt chk

i c so wut u sayn is
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Exhibit G — Verified Statement of Michael D. Smith
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Verified Statement of Michael D. Smith, executed January 27, 2026.

Key Points:

Sets out: (1) contact with more than 25 attorneys and legal aid entities who declined
representation; (2) the seven-year duration since the March 2019 accident; (3) functional
illiteracy and health limitations; (4) repeated, unsuccessful efforts to obtain Rule 40(j) relief; and
(5) current financial indigency.

Purpose:

Provides sworn evidence of diligent but unsuccessful efforts to obtain counsel, longstanding
barriers, and indigency, directly supporting appointment of appellate counsel under Rule 608(b),
SCACR.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Pickens County Court of Common Pleas C/A
No. 2021-CP-39-00329 Appellate Case No. 2025-001327

Michael Smith and Mary Smith, Appellants,
Vs.

King Asphalt, Inc., Respondent.

VERIFIED STATEMENT OF MICHAEL D. SMITH

I, Michael D. Smith, declare under penalty of perjury pursuant to the laws of the State of South
Carolina that the following is true and correct:

1. Tam an Appellant in this matter, 72 years of age.

2. I have contacted more than 25 individual attorneys, all of whom declined representation.

3. As we approach the seven-year anniversary of the March 2019 accident, the passage of
time and the 830-page exhibit volume (with 300 corrupted/illegible pages) make it
functionally impossible to secure counsel without court intervention.

4. As documented in (Exhibit I), I previously petitioned the court for assistance, providing a
handwritten record of the literacy barriers that prevent effective self-representation.

5. Iremain indigent and unable to afford private appellate counsel.

Executed on: February 8, 2026

/s/ Michael D. Smith
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Exhibit H — Email communication dated April 25, 2023, filed in the circuit court record as
Exhibit H to the Amended Petition for Rule to Show Cause (electronically filed Feb. 23,
2024)

Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Document dated April 25, 2023, containing a list of attorneys purportedly contacted or available,
produced by Defendants/defense counsel.

Key Point:

Reflects defense identification of multiple attorneys in connection with this matter, showing both
the difficulty Plaintiffs faced in obtaining counsel and Defendants’ awareness of that difficulty.
Conveys that all attorneys require a 40(j) to have sufficient time to unpack case or fear
malpractice. “There will be no continuance” Last page of exhibit.

Purpose:
Corroborates Appellants’ account that many attorneys were contacted and did not take the case,
supporting the showing that they are not reasonably able to secure counsel on their own despite
diligence.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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Darbx A. Davis

-d3ad ATIVOIN@H1O313

From: Trey Still

Sent: April 25, 2023 11:42 AM

To: attorneydonaldsmith@gmail.com

Cc: Griffin, Catharine G.

Subject: FW: | don't believe you have not noticed

Don, please see below. | do not plan on responding to him because you have not been relieved as counsel.

Thanks.

Patrick “Trey” Still, 111
CLAWSON and STAUBES, LLC
Licensed in SC

864-331-8940

This e-mail and the information transmitted contains PRIVILEGED and CONFIDENTIAL information and is the property of the sender. If you are no
the intended recipient, or the employee or agent responsible for delivering it to the intended recipient, you are notified that any dissemination o
copying of this information, or the taking of any action in reliance on the content of this information, is strictly prohibited. If you have received this
e-mail in error, immediately contact Trey Still with CLAWSON & STAUBES at (864) 331-8940 and delete the original transmittal of this informatioriy

O0™ SNIMJId - INd SP-€ €¢ d9d ¥7¢0¢

From: Frank Pressly <fpressly@yahoo.com>

Sent: April 25, 2023 9:56 AM

To: Trey Still <trey@cslaw.com>; Catharine G. Griffin <cgriffin@brblegal.com>
Subject: | don't believe you have not noticed

As you are both aware Donald Smith (bar#6699) has informed his clients Michael and
Maryann Smith that he is withdrawing from representing them in Smith v. Economou. of
which you are opposing counsel. Don filed a motion to be removed some time ago; but, as
you are also aware a conflict resulted in that being continued. Mr. and Mrs. Smith have
been asking Attorney Smith to withdraw since September 8, 2022 (date of ADR). He has
drug his feet and drug his feet and made every effort to chill any substitute counsel taking
this case and now puts the Smith's in an eleventh hour position with a trial coming in a few
weeks and not having an attorney to represent them. The hearing for Attorney Smith's
removal is set for May 19, 2023 9:30am before Judge Morgan. Ten days before trial.

62€006E€dITC0C#ASYD - SYI1d NOW

The Smith's have conferred with the following attorneys regarding the taking of this case as
substitute counsel. They all agree that given the complexity and large amount of discovery
in this case and due to the backlog of COVID they cannot just drop all their other clients to
take up a contingency case with ten days to prepare. To a man, they have all suggested
requestng a 40j removal from the docket to permit finding substitute counsel and giving
them time to prepare and position the case as they see fit.

Bruce Byrholdt

David Standeffer

Exhibit H Page 1 of 3
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Christopher Pracht
Thomas A. Pendarvis
Christopher W. Lempesis, Jr
Steven Krause

David Price

C. Nicholas Lavery
David Stoddard
Patrick E. Knie

Kyle White

Drew Bradshaw
Chad Pye

W. Trey Merck

L. Lee Plumblee

Scott Monge

Ric Davis

The both of you could hardly have overlooked missed/late filings and other misconduct of
Donald Loren Smith . You were sent electronic notifications when every misstep occurred

62€006EdDTZ0Z#ISYD - SYIT1d NOWWOD - SNIMOId - INd SHE €2 ged ¥7¢0¢ - a311d ATIVIINOY LO3 1S

Missing the statue of limitations in the filing against SCDOT and their subsequent
dismissal from the case as a defendant. Oversight/Failure to serve Summons and
Complaint to Economou until five months after filing the Complaint. The misfiling of the
Status Report to another case (and then late filing to this case). Witnessing the
snoozing/sleeping of attorney Smith at Maryann Smith's deposition. His
performance/behavior at ADR. His inability at times, to communicate verbally or by typed
medium in an intelligible fashion. His circuitous legal reasoning and nonsensical carrying
out of depositions. His allowing/not disputing you (Trey) making disingenuous statements
concerning contacting your client Themistoklis Economou and not disputing the facts of
the case at ADR as presented by (Catherine). His allowing you to negotiate in bad faith by
making unreasonable offers of settlement. His not sending a demand letter to King
Asphalt's insurance company. Failing to file a status report regarding King Asphalt. Surely
you have observed something amiss? The fact that you (Trey) wanted him to conduct ALL
FUTURE communications in writing tells me you did sense something that needed that
protection.

Anyone can make a mistake; but, a pattern makes it a clear behavioral/misconduct issue.

Exhibit H Page 2 of 3
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REPORTING PROFESSIONAL MISCONDUCT

8.3 (c) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate
professional authority.

But, you have chosen to remain silent because a weak plaintiff's counsel works to your
advantage/benefit.
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Trey, I know you previously said "there will be no continuance"; , 1 A
justice and the extenuating circumstances I would hope that you agree it should be done ig
the form of a 40j.

The rules required consent of all parties, so I ask for your thoughts.

Frank Pressly
864-276-1867

62€006€dDT202¢#3ASVI - SYA1d NOWINOD - SNIMJId - Nd SP:€ €
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Exhibit I — Petition for Next Friend (March 25, 2024)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Handwritten Petition for “Next Friend” filed March 25, 2024, by Michael and Mary Smith.

Key Language:
States that “we can’t read and write... we need help... we are both very sick,” and requests
appointment of a Next Friend to assist.

Purpose:

Serves as physical evidence of Appellants’ functional illiteracy and health limitations, supporting
the argument that they cannot meaningfully navigate the appellate process or repair the record
without appointed counsel.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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Exhibit J — Digital Exhibits on USB Drive
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Filing describing submission of a USB flash drive in the trial court record, identified in
Plaintiffs’ Cross-Motion for Summary Judgment and related filings.

Contents Described:
SCHP patrol car dashcam video; 911 call audio; Defendant’s insurance audio interview; and
audio statements by the SCHP Trooper.

Purpose:

Shows that critical digital evidence was properly submitted on a USB drive but omitted from the
record considered by the circuit court and thereby precluded from the record on appeal,
supporting the request for a remand to include these materials under Rule 210, SCACR.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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STATE OF SOUTH CAROLI%? . IN THE COURT OF COMMON PLEAS
HOEC 13 A :F@QR THE THIRTEENTH JUDICIAL
COUNTY OF PICKENS CIRCUIT
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329
Plaintiffs,
Vs, PLAINTIFFS’ OPPOSITION TO
DEFENDANT KING ASPHALT,
Themistoklis Economou and King INC.’S MOTION FOR SUMMARY
Asphalt Inc., JUDGMENT, CROSS-MOTION FOR
SUMMARY JUDGMENT, AND
Defendants. PRAYER FOR ALTERNATIVE
RELIEF

PLAINTIFFS’ OPPOSITION TO DEFENDANT KING ASPHALT, INC.’S
MOTION FOR SUMMARY JUDGMENT, CROSS-MOTION FOR SUMMARY
JUDGMENT, AND PRAYER FOR ALTERNATIVE RELIEF

INTRODUCTION

Plaintiffs Michael and MaryAnn Smith respectfully oppose Defendant King
Asphalt, Inc.’s motion for summary judgment and submit their own cross-
motion for summary judgment. Plaintiffs contend that King Asphalt’s violations
of statutory, regulatory, and contractual obligations, as well as its acts of
negligence per se, negligent entrustment, fraudulent misrepresentation, and
obstructive litigation tactics, collectively entitle Plaintiffs to summary judgment.
Defendant’s failure to raise any genuine material issues of fact in their motion
for summary judgment further underscores the appropriateness of granting
summary judgment in favor of Plaintiffs.

Plaintiffs’ claims are supported by uncontroverted evidence of Defendant’s
failure to comply with South Carolina Code Section 56-5-1535(F)(1), South
Carolina Department of Transportation (SCDOT) Division 600 Regulations, the
.SCDOT Standard Specifications for Highway Construction and contract-specific
provisions. Defendant King Asphalt’s actions and omissions directly created
hazardous conditions that proximately caused Plaintiffs’ injuries, rendering

3Smith v. King Asphalt Inc. (2021CP39000329) 000006
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them liable as a matter of law. [Exhibit B] - Rayfield v. SC Dept. of Corrections,
297 S.C. 13,374 S.E.2d 910 (1988).

Defendant’s assertion that expert testimony is required to establish negligence
is misplaced. The facts and violations in this case are well within the
understanding of a layperson and do not necessitate expert analysis. As
detailed in this motion, the documented evidence, statutory violations, and
admissions by Defendant clearly establish liability without the need for expert
interpretation.

This submission incorporates all referenced Exhibits A-Z and also aa-zz, the
Bibliographic Appendix, and digital exhibits (video/audio) contained on the
accompanying USB flash drive. Each Exhibit has a cover page with
highlights/excerpts of the attached documents relevant portions.

Given that the Court and its clerks operate under significant time constraints
and may not be intimately familiar with every nuance of this case, it is crucial
to present the facts and arguments with clarity, precision, and sufficient
context. As many of the same facts are foundational to multiple claims and
elements, a degree of repetition is unavoidable. This is not meant to be verbose,
but rather a deliberate effort to ensure that each claim is fully supported and
articulated in the context of the legal framework it addresses. Plaintiffs
respectfully apologize for any perception of repetitiveness, as this approach is
necessary to avoid ambiguity and to meet the high standards of thoroughness
and specificity required in these proceedings. Accordingly, Plaintiffs move for
summary judgment under Rule 56 of the South Carolina Rules of Civil
Procedure, as the overwhelming evidence establishes that no genuine issues of
material fact remain for trial.

Case Overview
Factual Background

1. Accident Site Location
This case involves a segment of Highway 8 (Gentry Memorial Highway) in
Easley, SC, specifically the Eastbound lanes between Owen Lane and Old
Easley Pickens Highway ("the Accident Site"), defined as distance
markers 36+00 to 31+53. This site was part of a larger SCDOT road
project. [Exhibit kk] - Google Maps current day pictures of accident scene
and King Asphalt Inc 2019 photographs

2. Contract Award
On July 3, 2018, King Asphalt, Inc. of Liberty, SC, was awarded two
projects (P037242 and P037243, Contract No. 17352, SC File No.

+Smith v. King Asphalt Inc. (2021CP39000329) 000007
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL

COUNTY OF PICKENS CIRCUIT

Michael and Mary Smith, CASE NO.: 2021-CP-39-00329

Plaintiffs,

VS, CERTIFICATE OF SERVICE

Themistoklis Economou and King
Asphalt Inc.,

131d
313

10 Hy37

i

Defendants.

H1fi0S
H3

)

U0y Y
g5

ALHNG
[¥ng)

CERTIFICATE OF SERVICE

2Ch V€1 030
¢

I, Michael D. Smith, hereby certify that I have this day served the following

documents:
PLAINTIFFS’ OPPOSITION TO DEFENDANT KING ASPHALT, INC.’S
MOTION FOR SUMMARY JUDGMENT, CROSS-MOTION FOR SUMMARY
JUDGMENT, AND PRAYER FOR ALTERNATIVE RELIEF

along with all attached exhibits and digital exhibits on USB drive/and by
email attachment.

The aforementioned documents were served upon the following counsel of

record:

Catharine Garbee Griffin, Esq.
Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204
CGriffin@brblegal.com

The documents were served via the following methods:

By Email to: CGriffin@brblegal.com
Date of email service: (2 (3 [ar2 :

By U.S. Mail return receipt requested via certified mail,
Certified Mail Number: USPS 70210950000135867958

Date of Mailing: __1 z_tl ! 3{/2.02,;/
sSmith v. King Asphalt Inc. (2021CP39000329) 000084
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I further certify that a copy of this Certificate of Service was also included with
the documents sent by U.S. Mail and email.

Respectfully submitted,

MLEMM (21220

Michael D. Smith Date
220 Stancil Street

Easley, SC 29640

MichaelDSmith@housemail.com

NOTARY ACKNOWLEDGEMENT

STATE OF SOUTH CAROLINA
COUNTY OF PICKENS

I, Jé’ /76//@- /ﬂdbj/ , the undersigned Notary Public, do

hereb y certify that hael D. Smith, personally appeared before me this day
and acknowledged the due execution of the foregoing Certificate of Service.

Sworp'to and subscnbed fore me this AQ day of MQ 024.

I /j/{i)as/ thc/'hm
Notary Public, tateo ou 0on 52—

v Commission Expires:

‘\\“ “l‘l[u

/,,
\\RATA o"‘
.‘e

L JULY 7, 2032 ;
”UBL\C' -x\‘

l/ ’ P’\D

a\‘

3

3
S { pyComm. Er.pr:as :
z

%2

-Smith v. King Asphalt Inc. (2021CP39000329) 000085
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Exhibit K — Court of Appeals Letter (Jan. 15, 2026)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Letter from the South Carolina Court of Appeals dated January 15, 2026, in Appellate Case No.
2025-001327.

Key Point:
Acknowledges filing status and sets or references the 30-day briefing deadline for Appellants’
initial brief.

Purpose:
Establishes the procedural posture and briefing timetable, showing that Appellants face imminent
deadlines they cannot meet without counsel and a repaired record.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
CATHERINE S. HARRISON COLUMBIA, SOUTH CAROLINA 29201

CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

January 14, 2026

Michael Smith
220 Stancil Street
Easley SC 29640

Mary Smith
220 Stancil Street
Easley SC 29640

Re: Michael and Mary Smith v. King Asphalt, Inc.
Appellate Case No. 2025-001327

Dear Mr. and Ms. Smith:

We are in receipt of a copy of the transcript filed on January 2, 2026. No further
action will be taken on this transcript as it has been filed prematurely. Furthermore,
your email dated January 2, 2026, states that you wish to file a motion to appoint
counsel, however, our records do not reflect such a motion has been served and

filed. Accordingly, the appellants' initial brief and designation of matter are due to
be served and filed within thirty (30) days of the date of this letter.

Very truly yours,
Uing » %WH‘Z/, Deputy
CLERK

cc:  Catharine Garbee Griffin, Esquire

SMITHVKING ASPHALT_2025-001327_000059



Exhibit L. — Sample of 52 Corrupted Exhibit Pages (Approx. 20% of 300)
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Compilation of 52 representative pages drawn from the approximately 300 corrupted/illegible
pages in the 830-page exhibit volume.

Key Features:
Pages that are blacked out, blurred, flipped, or sheared, rendering text and images unreadable and
demonstrating scanner-induced corruption.

Purpose:
Provides a 20% sampling illustrating the nature and severity of exhibit corruption, corroborating
the need for a remand to rescan and repair the record.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.
2021-CP-39-00329

[Exhibit ee] - Accident site March 22 2019 Owens Lane Hwy8 Easley SC - SCHP
dashcam screengrab (stills) picture — Have not met statutory and regulatory
requirements prior to opening closed lane.
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King Asphalt Inc. End of Work Zone sign HWY 8 Eastbound March 22, 2019

Smith v. King Asphelt Ine. (20216P3900329) 000332
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Sith . [King /Asphaitline. (2021CP3300329) Q00336

SMITHVKING ASPHALT_2025-001327_000070



e

rmo;m-ct SRR A R, I
At Ry v | ﬁﬁe‘h‘tvr

\ ngmwrm'{mm

B rrebsasarydsenesiw s AR s 0 sy
mtmtwmbm:

tmwmmmlmawwwﬁm
s L e L A b 2

: | | B
fﬁi@m@w% W@Mﬂmﬂi R e s Ar A S RSl

S, Kinig Asptiaitin. (2021CPEo00E2S) Q00537

SMITHVKING ASPHALT_2025-001327_000071



Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.

2021-CP-39-00329

[Exhibit oo] — All traffic control shall be installed per plan and maintained until
hazards are mitigated.
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Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.
2021-CP-39-00329

[Exhibit zz] - 2021CP3900329 Screengrab (stills) SCHP Dashcam - Accident
Scene March 22 2019
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EXHIBIT K - Smith v. King Asphalt Inc. 2021-CP-39-00329
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EXHIBIT N - Smith v. King Asphalt Ine. 2024-CP-38-00329
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EXHIBIT O - Smith
v. King Asphalt Inc.
2021-CP-38-00329
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EXHIBIT R - Smith v. King Asphalt Inc, 2021-CP-38-00329
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Exhibit J - Motion to Reconsider - Smith v, Economou 2021-CP-39-00329
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King Asphalt Inc. End of Work Zone sign HWY 8 Eastbound March 22, 2019
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SPECIAL PROVISIONS

Install these signs immediately upon creation of this pavement condition and maintain these signs
until this pavement condition is eliminated.

Install “Steel Plate Ahead” signs {(W8-24-48) in advance of an area of roadway where
temporary steel plates are present. Install these signs no further than 300 feet in advance of
locations where steel plates are present. On multilane roadways, comply with the same
guidelines as applied to all other advance warning signs and install two sign assemblies at each
sign location, one on each side of the roadway, when roadway conditions warrant. Install these
signs immediately upon installation of a temporary steel plate and maintain the signs until the
temporary steel plates are removed.

Install and maintain any necessary detour signing as specified by the typical traffic control
standard drawings designated for detour signing, Part VI of the MUTCD, these Special
Provisions, and the Engineer. The lump sum price bid item for “Traific Control” includes payment
for installation and maintenance of the detour signing.

The Contractor shall maintain the travel patterns as directed by the traffic control plans and
shall execute construction schedules expeditiously. The Contractor shall provide the Resident
Engineer with no [ess than a two-week prior notification of changes in traffic patterns.

During nighttime flagging operations, flaggers shall wear a safety vest and safety pants that
comply with the requirements of ANSI / ISEA 107 standard performance for Class 3 risk
exposure, latest revision, and a fluorescent hard hat, The safety vest and the safety pants shall
be refroreflectarized and the color of the background material of the safety vest and safety pants
shall be fluorescent orange-red or fluorescent yellow-green.

During nighttime flagging operations, the contractor shall iluminate each flagger station with
any combination of portable lights, standard electric lights, existing street lights, etc., that will
provide a minimum illumination level of 108 Lx or 10 fe.

During nighttime flagging operations, supplement the array of advance warning signs with a
changeable message sign for each approach. These changeable message signs are not
required during daytime flagging operations. Install the changeable message signs 500’ in
advance of the advance watning sign arrays. Messages should be “Flagger Ahead” and “Prepare
To Stop”.

Upon completion of the final riding surface on each road, the Contractor will be allowed up to
3 working days to begin eliminating shoulder drop-offs greater than 2" and continue the work until
these drop-offs are eliminated.

During paving operations, the Department requires lane closures at all times where grade
elevation differences and drop-offs greater than 2" exist adjacent to or between the travel lanes of
a roadway opened to traffic, unless otherwise specified by these special provisions. Maintain
lane closure restrictions at all times unless otherwise directed by these special provisions.

Dinnolsurtacelplanmnolanalmilingloperatonsaradeels tionlduf?e;encesl R (B 1
FeAlinlereaswitilpayementslcomposedotinotimixedlasphaitl(HVA)Ihaselca s“ﬁ’ intermediatal
EoursesJorisurface]courses[and|Rortandlcement{concrételare RGHIBI“EDTbatweé'Tag@ceml
ravel[[aneslopenito faffic unloss otherwiseldirectad by the Deparment] However, during surface
planing and milling operations for removal of Open-Graded Friction courses ONLY, a grade
elevation difference of 1% inches between adjacent travel lanes opened to traffic may exist
unless otherwise directed by the Department.

During any surface planing and milling operations, lane closures are required at all times
where grade elevation differences and drop-offs greater than the acceptable measurements
specified heretofore exist adjacent to or between travel lanes open to traffic unless otherwise
specified by the department.

[ Proposal ID 3948130 | Page 22 |
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SPECIAL PROVISIONS |

Install these signs immediately upon creation of this pavement condition and maintain these signs
until this pavement condition is eliminated.

Install “Steel Plate Ahead” signs (W8-24-48) in advance of an area of roadway where
temporary steel plates are present. Install these signs no further than 300 feet in advance of
locations where steel plates are present. On multilane roadways, comply with the same
guidelines as applied to all other advance warning signs and install two sign assemblies at each
sign location, one on each side of the roadway, when roadway conditions warrant. |nstall these
signs immediately upon installation of a temporary steel plate and maintain the signs until the
temporary steel plates are removed.

Install and maintain any necessary detour signing as specified by the typical traffic control
standard drawings designated for detour signing, Part VI of the MUTCD, these Special
Provisions, and the Engineer. The lump sum price bid item for “Traffic Control” includes payment
for installation and maintenance of the detour signing.

The Contractor shall maintain the travel patterns as directed by the traffic contro! plans and
shall execute construction schedules expeditiously. The Contractor shall provide the Resident
Engineer with no less than a two-week prior notification of changes in traffic patterns.

During nighttime flagging operations, flaggers shall wear a safety vest and safety pants that
comply with the requirements of ANSI / ISEA 107 standard performance for Class 3 risk
exposure, latest revision, and a fluorescent hard hat. The safety vest and the safety pants shall
be retroreflectorized and the color of the background material of the safety vest and safety pants
shall be flucrescent crange-red or fluorescent yellow-green.

During nighttime flagging operations, the contractor shall illuminate each flagger station with
any combination of portable lights, standard electric lights, existing street lights, etc., that will
provide a minimum illumination level of 108 Lx or 10 fc.

During nighttime flagging operations, supplement the array of advance warning signs with a
changeable message sign for each approach. These changeable message signs are not
required during daytime flagging operations. Install the changeable message signs 500’ in
advance of the advance waming sign arrays. Messages should be “Flagger Ahead” and “Prepare
To Stop”.

Lipon completion of the final riding surface on each road, the Centractor will be allowed up to
3 working days to begin eliminating shoulder drop-offs greater than 2” and continue the work until
these drop-offs are eliminated.

During paving operations, the Department requires lane closures at all times where grade
elevation differences and drop-offs greatar than 2" exist adjacent to or between the travel lanes of
a roadway opened to traffic, unless otherwise specified by these special provisions. Maintain
lane closure restrictions at all times unless otherwise directed by these special provisions.

During surface planing and milling operations, grade elevation differences greater than 1
inch in areas with pavements composed of hot mixed asphalt (HMA) base courses, intermediate
courses or surface courses and Portland cement concrete are PROHIBITED between adjacant
travel lanes open to traffic unless otherwise directed by the Department. However, during surface
planing and milling operations for removal of Open-Graded Friction courses ONLY, a grade
elevation difference of 1% inches between adjacent travel lanes opened to traffic may exist
unless otherwise directed by the Department.

prerelaradeelevationtdificrencesNandldroprofisTgreatergtianineYaccaptable) nadsurements
pecificdfRerefoforelexistlanjacenttoloribetweenltravellianasYopenYtol aficIinessYatherw(se
E""’"@dﬁed bytieldepanmant)

urnglanv]surfacelplaning{and]miliing[aperations§lanelclosuraesfare requir_%?g{[ali[ﬁmﬁl
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SPECIAL PROVISIONS

fia [ﬁ[a.dﬂ'[ﬁ__e_i'élbh‘[ﬂjﬂemncglihTéigl,ﬁsﬁdj;mgrﬁn—eniﬂ@Eﬁ@éﬂt&ﬁl@l@n@ﬂé&iS_t-’,IéiméfrE millithe]
pojacent|fravelllanelorlpave thelmilad|travelllaneTasInecessaryjtoleliminatalthe]grate.ejevation

pifferencelprigriolopeningltheltrave!|lansltolrafiiclatliiasellocationslMaintain tellane [ClosUre!

Festrictions(at’all timesToniessTotherwiseldirected by,thesa special[provisions)

During the paving operations, the length of roadway with an acceptable grade elevation
difference less than or equal to 2" shall not exceed 2 miles.

During surface planing and milling operations, the length of roadway with an acceptable
grade elevation difference less than or equal to 1* shall not exceed 2 miles.

Supplement and delineate the shoulder edges of travel lanes through work zones with traffic

control devices to provide motorists with a clear and positive trave!l path. Utilize portable plastic
drums unless otherwise directed by the Department. Vertical panels may be used where
specified by the plans and directed by the RCE. The installation of traffic control devices are
required in all areas where those areas immediately adjacent to a travel lane open to traffic have
been altered in any manner by work activities, including but not limited to activities such as
grading, milling, etc.
Install the traffic control devices immediately upon initiating any alterations to the areas
immediately adjacent to or within 15 feet of the near edge line of the adjacent travel lane. When
sufficient space is available, place the ftraffic control devices no closer than 3 feet from the near
edge of the traffic control device to the near edge line on the adjacent travel lane. Whean
sufficiant space is unavailable, place the traffic control device at the maximum distance from the
near edge of the adjacent travel lane available,

LANE CLOSURE RESTRICTIONS -

The lane closure restrictions stated below are project specific, for all other restrictlons, see
supplemental specification, “Restrlctions”, dated September 1, 2015.

The Contractor shall install all lane closures as directed by the Standard Specifications For
Highway Construction (latest edition), the Standard Drawings For Read Construction, these
special provisions, the MUTCD, and the Engineer. The Contracter shall close the travel lanes of
two-lane two-way roadways by installing flagging operations. The Contractor shall close the
travel lanes of multilane roadways as directed by the typical traffic contro! standard drawings
designated for lane closures on primary routes.,

The Department prahibits lane closures on multilane primary and secondary routes
during any time of the day that traffic volumes exceed 800 vehicles per hour per lane per
direction.

The Department prohibits flagging operations on two-lane two-way primary and
secondary routes during any time of the day that traffic volumes exceed 800 vehicles per
hour.

The Department reserves the right to suspend a lane closure or flagging operation if
any resulting traffic backups are deemed excessive by the Englneer. Maintain all [ane
closure restrictions as directed by the plans, these special provisions and the Engineer.

Lane closures, Including flagging operations, are restricted to maximum distances of
2 miles. Install all lane closures according to the typlcal traffic control standard drawings.
On occasions when daytime lane closures must be extended into the nighttime hours,
substitute the nighttime lane closure standards for the daytime lane closure standards.

The Department reserves the right to suspend a lane closure if any resuiting traffic
backups are deemed excessive by the Engineer. Maintain all lane closure restrictions as
directed by the Standard Specifications, these special provisions, and the Engineer.
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SPECIAL PROVISIONS |

if a grade elevation difference in excess of the specified acceptable ranges exist, either mill the
adjacent travel lane or pave the milled travel lane as necessary to eliminate the grade elevation
difference prior to opening the travel lane to traffic at these locations. Maintain the lane closure
restrictions at all times unless otherwise directed by these special provisions.

During the paving operations, the length of roadway with an acceptable grade elevation
difference less than or equal fo 2" shall not exceed 2 miles.

| uringsurfacalplaninglanalmilingloperationsAtheliengthiotlroadwaykwith|an acceptahiel
hradeelevationTdifféréncallessithanlonequaliolikshzallmot exceed] 2imilesy

Bopplementandldelneata halshouldenedges ol iravel lanes T oUan WorkK ZonBs Wit trafic)
controlfdevicastolprovideTmotoriststwithTalclsar andlpositiveitravellpath] Utilize portable plastic
drums unless otherwise directed by the Depariment. Vertical panels may be used where
specified by the plans and directed by the RCE. The installation of traffic control devices are
required in all areas where those areas immediately adjacent to a travel lane open to traffic have
been altered in any manner by work activities, including but not limited to activities such as
grading, milling, etc.

Install the traffic control devices immediately upon initiating any alterations to the areas
immediately adjacent to or within 15 feet of the near edge line of the adjacent travel lane, When
sufficient space is available, place the traffic confrol devices no closer than 3 feet from the near
edge of the traffic control device to the near edge line on the adjacent travel lane. When
sufficient space is unavailable, place the traffic control device at the maximum distance from the
near edge of the adjacent travel lane available.

LANE CLOSURE RESTRICTIONS -

The lane closure restrictions stated below are project specific, for all other restrictions, see
supplemental specification, “Restrictions”, dated September 1, 2015.

The Contractor shall install all lane closures as directed by the Standard Specifications For
Highway Construction (latest edition), the Standard Drawings For Road Construction, these
special provisions, the MUTCD, and the Engineer. The Contractor shall close the travel lanes of
two-lane two-way roadways by installing flagging operations. The Contractor shall close the
travel lanes of multiane roadways as directed by the typical traffic control standard drawings
designated for lane closures on primary routes.

The Department prohibits lane closures on multilane primary and secondary routes
during any time of the day that traffic volumes exceed 800 vehicles per hour per lane per
direction.

The Department prohibits flagging operations on two-lane two-way primary and
secondary routes during any time of the day that traffic volumes exceed 800 vehlcles per
hour.

The Department reserves the right to suspend a lane closure or flagging operation if
any resuiting traffic backups are deemed excessive by the Engineer. Maintaln all lane
closure restrictions as directed by the plans, these special provisions and the Engineer.

Lane closures, Including flagging operatlons, are restricted to maximum distances of
2 mites. Install all lane closures according to the typlcal traffic cantrol standard drawings.
On occaslons when daytime lane closures must be extended Into the nighttime hours,
substitute the nighttime fane closure standards for the daytime lane closure standards.

The Department reserves the right to suspend a lane closure if any resulting traffic
backups are deemed excessive by the Engineer. Maintain all lane closure restrictions as
directed by the Standard Specifications, these special provisions, and the Engineer.
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EXHIBIT J - Smith v. King Asphalt Inc. 2021-CP-38-00329
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EXHIBIT M - Smith v. King Asphalt Inc, 2021-CP-39-00329

SMITHVKING ASPHALT_2025-001327_000107



EXHIBIT N - Smith v. King Asphalt Inc, 2021-CP-39-00329
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EXHIBIT R - Smith v. King Asphalt Inc. 2021-CP-39-00329
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Exhibit M — January 17, 2024 Transcript Excerpt (Narcotics / 40(j))
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:

Certified transcript, January 17, 2024 hearing before Judge G.D. Morgan, Jr., Case No.
2021-CP-39-00329 (same transcript as Exhibit C, with additional highlighted portions as
needed).

Key Point:
Reiterates Mr. Smith’s statement that he is “on a prescription narcotic,” does not wish to talk,
and needs both a lawyer and a 40(j) dismissal/reset.

Purpose:
Further supports the showing of impairment at a critical hearing and the need for appointed
counsel and record repair; cross-references Exhibit C and related email notice (Exhibit F).

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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COURT OF COMMON PLEAS
2021-CP-39-00329

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

MICHAEL AND MARY SMITH,
PLAINTIFF,
vS. TRANSCRIPT OF RECORD
THEMISTOKLIS ECONOMO, KING
ASPHALT, INC., AND SOUTH
CAROLINA DEPARTMENT OF

TRANSPORTATION (SCDOT),
DEFENDANTS.

— — — Y - - — e — - — — — — ~— ~— ~—

January 17, 2024
Pickens, South Carolina

BETFORE:

THE HONORABLE G.D. MORGAN, JR., JUDGE

A PPEARANTCE S:

CATHARINE GARBEE GRIFFIN, ESQ.
Attorney for Defendant King Asphalt

PATRICK L. STILL, III, ESQ.
Attorney for Defendant Economo

CHERYL A. SMITH
Circuit Court Reporter
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Smith v. Economo, 1/17/24 2

INDEX
(SW) - Denotes State's Witness
(DW) - Denotes Defense Witness
(IC) - Denotes In Camera

There were no witnesses called.

EXHIBITS

DESCRIPTION ID EVD

There were no exhibits introduced.
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Smith v. Economo, 1/17/24 3

PROCEEDTINGS

(WHEREUPON, proceedings commenced at 1:14 PM.)

THE COURT: All right. The first matter this
afternoon is Michael Smith vs. Themistoklis Economo -- I
don't know if I'm pronouncing that right --
2021-CP-39-00329.

All right. On the roster it has a motion for a
status conference and a rule to show cause, but I
understand maybe it's not going forward with -- or you're
not going forward with the rule to show cause; is that
right?

MR. STILL: Correct, Your Honor.

MS. GRIFFIN: Yes, Your Honor.

THE COURT: All right. Yes, sir. Now, are you
Mr. Smith?

MR. SMITH: Yes, sir.

THE COURT: All right. And you and your wife are
representing yourselves; is that correct?

MR. SMITH: I'm on a prescription narcotic. I don't
wish to talk today. I need me a lawyer. I need a 40-J.

THE COURT: You need a 40-J? 1Is that what you said?

MR. SMITH: Yes, sir.

THE COURT: Okay. Let me just hear from lawyers
right now.

So we've got a motion for a status conference, and

SMITHVKING ASPHALT_2025-001327_000116
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Smith v. Economo, 1/17/24 4

the rule to show cause is not going forward, correct?

MS. GRIFFIN: Yes, Your Honor. Catherine Griffin for
King Asphalt.

So my understanding is the claim that Mr. and Mrs.
Smith have against Mr. Economo has been resolved. But
Mr. Still can speak to that.

So I am the remaining defendant. And Your Honor
allowed Don Smith to withdraw as counsel back in May of
last year and gave the plaintiffs 90 days to hire counsel.
And we are well past that now. We're eight months after
that hearing. And so we asked for a status conference in
order to set this case for trial because we are not
consenting to 40-J the case. We need to dispose of the
case by trying the case as soon as the Court can set it
for trial.

THE COURT: Mr. Still, anything?

MR. STILL: Yes, Your Honor. We were able to reach a
settlement with Mr. Smith. We had previously, before
attorney Don Smith was relieved of counsel, we reached a
settlement with Mrs. Smith, and we reached a settlement
with Mr. Smith yesterday. And if you don't mind, Your
Honor, if I could put that on the record here today.

But we were able to reach a settlement in the amount
of $35,000. The settlement, Your Honor, was on a covenant

not to execute, not a release, because we could not agree

SMITHVKING ASPHALT_2025-001327_000117
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Smith v. Economo, 1/17/24 12

CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF PICKENS )

I, CHERYL A. SMITH, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete Transcript of Record of the
proceedings had and evidence introduced in the trial of
the captioned case, relative to appeal, in the Court of
Common Pleas for Pickens County, South Carolina, on the
17th day of January, 2024.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

February 2, 2024

Wﬁ. Omdr
J
Cheryl A. Smith, CVR-M

Court Reporter
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Exhibit N — May 19, 2023 Hearing Transcript (Motion to Relieve Counsel and Rule 40(j)
Request)

Smith v. King Asphalt, Inc., et al., C/A No. 2021-CP-39-00329

Source:
Certified “Transcript of Record” of the May 19, 2023 hearing before the Honorable G.D.
Morgan, Jr., Court of Common Pleas for Pickens County, filed January 28, 2024.

Key Language — Request for Rule 40(j) and Defense Objection:

e MS. MARY SMITH: “May I, please, get a 40(j)?”

e THE COURT: “You want a -- a 40(j), Rule 40(j)?”

e MS. MARY SMITH: “Yes, sir, please, sir.”

o THE COURT: “Is there any -- would there be any objection to issuing a -- a 40(j) at this
point in this case?”

e MS. DAVIS: “Yes, Your Honor. We would object to it.”

Purpose:

Shows that at the same hearing where prior counsel was relieved, Ms. Smith expressly requested
a Rule 40(j) administrative dismissal, the Court acknowledged and repeated the request on the
record, and defense counsel affirmatively objected, resulting in the case remaining on the active
roster while the pro se Plaintiffs were directed to try to obtain new counsel.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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STATE OF SOUTH CAROLINA

COUNTY OF PICKENS

MICHAEL AND MARY SMITH,
PLAINTIFFS,

VvS.

THEMISTOKLIS ECONOMOU, KING
ASPHALT, INC., AND SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION,

DEFENDANTS.

BETEFORE:

COURT OF COMMON PLEAS
2021-CP-39-00329

TRANSCRIPT OF RECORD

—_— — ~— — — - — — — — — — — — — ~— ~— ~—

~

May 19, 2023
Pickens, South Carolina

THE HONORABLE G.D. MORGAN, JR., JUDGE.

APPEARANTCES:

DONALD L. SMITH, ESQ.

Attorney for the Plaintiffs

CATHARINE G. GRIFFIN, ESQ.
Attorney for Defendant King Asphalt, Inc.

Appearing via WEBEX

DARBY A. DAVIS, ESQ.

Attorney for Defendant Themistoklis Economou

HOLLIE M. JENKINS
Circuit Court Reporter
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So I am -- I am going to grant the motion since all
parties consent.

And, Mr. and Ms. Smith, you -- you have two options
here. And I recommend the first one is that you get
another attorney to represent you in this matter. The
gentleman here who is, apparently, your attorney, in fact,
is not a licensed attorney. And, therefore, under the
rules, he is not allowed to represent you in this legal
matter.

He can, certainly, talk with you and -- and assist
you in your case outside the representation. But he is
not allowed to represent you in -- in any form to
negotiate with the other lawyers, or anything like that.

You can, certainly, represent yourself. The
Constitution allows you to represent yourself. But I
would recommend that -- that you get another lawyer to
represent you.

Yes, ma'am.

MS. MARY SMITH: May I, please, get a 40(3)?

THE COURT: You want a -- a 40(3j), Rule 40(3j)?

MS. MARY SMITH: Yes, sir, please, sir.

THE COURT: Well, you can -- you can file -- you can
get that motion filed. And I -- at this point, I can't
really hear that, unless the parties consent and want to

hear it. I think it would be best, at least, right now if

SMITHVKING ASPHALT_2025-001327_000121




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you make an effort to try to get another lawyer.

Have you had an opportunity to maybe talk to another
lawyer just in case?

MS. MARY SMITH: Can you read the papers I give you,
please? I mean no disrespect, Your Honor.

MR. SMITH: May it please the Court, Your Honor.

THE COURT: Yes, sir.

MR. SMITH: I wasn't -- I wasn't given a copy of
that. And I would like to see that at some point.

THE COURT: Ms. Smith, do you have a copy for
Mr. Smith, the lawyer?

MS. MARY SMITH: Yes, sir.

THE COURT: All right.

MS. DAVIS: Your Honor --

THE COURT: Yes, ma'am.

MS. DAVIS: -- may I -- may I ask if she has another
copy?

THE COURT: Yes.

Do you have another copy?

Thank you, ma'am.

MS. DAVIS: Thank you very much.

THE COURT: Let me ask as far as counsel --

And, Ms. Griffin, can you hear me?

MS. GRIFFIN: Yes.

THE COURT: Is there any —-- would there be any

SMITHVKING ASPHALT_2025-001327_000122
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objection to issuing a -- a 40(j) at this point in this
case?

MS. DAVIS: Yes, Your Honor. We would object to it.
Our client has recently undergone some medical issues that
we believe it's not in his interest to keep going in this
case. It's, also, a motor vehicle accident from 2019.

But we understand that if -- if the Plaintiffs need a
reasonable time to get another attorney, we understand
that. But at this point, we're not consenting.

THE COURT: Okay. Ms. Griffin.

MS. GRIFFIN: I could not hear what she said.

THE COURT: She said that -- she said that at this
time that they could not -- her client could not consent
to the 40(j). She did say that she would be agreeable, of
course, for some time for the -- Mr. and Ms. Smith to get
another attorney, which, of course, I will grant that.

But do you have any position as to the 40(j)?

MS. GRIFFIN: Your Honor, I -- I would prefer that we
give them additional time to find a new attorney and that
the case stays on an active roster and not be 40(j) 'd.

THE COURT: All right. Anything else, Mr. Smith?
Anything else from you?

MR. SMITH: May it please the Court.

The motion speaks of costs that I had -- have

involved with Mr. Smith and his -- one third of his offer
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE )

I, HOLLIE JENKINS, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South Carolina,
do hereby certify that the foregoing is a true, accurate,
and complete Transcript of Record of the proceedings had and
the evidence introduced in the captioned case, relative to
appeal, in the Court of Common Pleas for Pickens County,
South Carolina, on the 19th day of May, 2023.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

January 28, 2024

Hollie M. Jenkins, Court Reporter
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Exhibit O — March 26, 2025 Letter to Judge Salvini (Negligence Per Se / Record
Clarification)

Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Letter dated March 26, 2025, from Michael and Mary Ann Smith (pro se) to the Hon. Jessica A.
Salvini, re: “Clarification of Legal Standard, Procedural Fairness, and Regulatory Violations.”

Key Points:

Explains that at the January 27, 2025 summary-judgment hearing, Mr. Smith began reading a
prepared statement into the record (Tr. p. 15, 1. 4-7) but was interrupted by the Court (“Okay.
So let me stop you there, Mr. Smith”’) and was not allowed to fully complete that statement. The
letter then sets out the substance of that intended record: that Plaintiffs’ claim is negligence per
se based on specific SCDOT statutes and regulations, that defense counsel improperly reframed
the case as ordinary negligence, and that the 212-page memorandum served at the hearing,
ambushing the pro se Plaintiffs, created procedural unfairness.

Purpose:

Serves as Plaintiffs’ contemporaneous effort to complete and clarify the record on the legal
theory (negligence per se), regulatory violations, and fairness concerns that they were prevented
from fully stating orally, supporting the need for appointed appellate counsel and record repair.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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Michael and Mary Ann Smith

220 Stancil Street

Easley, South Carolina 29640 Lefte
MichaelDSmith@housemail.com

March 26, 2025

The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

T8:THd 52, 92 UK

7 #Gjunog suaald JAN0G §0 HA

Re: Smith v. King Asphalt, Inc. #2021-CP-39-00329 — Clarification of Legal Standard,
Procedural Fairness, and Regulatory Violations

Dear Judge Salvini:

Plaintiffs write respectfully to clarify a critical issue of law and procedural fairness currently
affecting this case. Specifically, the distinction between negligence per se and ordinary
negligence appears to have been blurred, to the prejudice of Plaintiffs, based on defense

counsel’s repeated efforts to shift the applicable standard and change the narrative of this case to
suit what they want to defend.

In the transcript of the Summary Judgment hearing held on January 27, 2025, at 11:30 AM in
Courtroom 4 of the Pickens County Courthouse, at page 15, lines 4 through 7, Plaintiff began to
enter his statement of the case into the record. However, immediately after Plaintiff completed
the first sentence, the Court interjected at line 8, stating: “Okay. So let me stop you there, Mr.
Smith.” Although the Court later stated at page 16, lines 3 and 4: “Okay. All right. You can finish
reading it but that's the issue that I've got to focus in on...”, Plaintiff was not thereafter given the
opportunity to fully complete his statement for the record.

Plaintiff respectfully submits that the statement he intended to read was crucial to his case
because it was specifically prepared to clarify that Plaintiffs’ claim is based on negligence per se,
premised on statutory and regulatory violations, and to explain that defense counsel was
deliberately attempting to blur this distinction by reframing the case as one of ordinary
negligence, thereby luring the Court into applying the wrong legal standard.

Plaintiff believes this clarification was essential to preserve the correct framing of the case for
the record and to ensure that the Court’s ruling would be based on the proper legal theory as
pleaded and supported by Plaintiffs’ evidence.

For this reason, Plaintiff now submits this letter, which summarizes the statement Plaintiff was
attempting to enter into the record during that hearing.

SMITHVKING ASPHALT_2025-001327_000126



Plaintiff respectfully requests that the Court accept this letter as part of the official record in this
matter and specifically acknowledge its inclusion.

The following facts and arguments are submitted in support of Plaintiffs’ position:
Clarifying the Legal Distinction — Negligence Per Se vs. Ordinary Negligence

South Carolina law clearly states that negligence per se arises directly from violating a statute or
regulation designed to protect the public. Once such a violation is established, duty and breach
are satisfied automatically as a matter of law. From that point forward, the only remaining issues
are causation and damages, both of which are factual determinations well-supported by
Plaintiff’s evidence,

By contrast, ordinary negligence requires Plaintiffs to separately prove:

» Duty

e Breach (measured against a subjective "reasonable person” or "industry" standard)
o Causation

o Damages

Negligence per se eliminates the need for subjective standards, expert testimony, or industry
practice evidence because the law itself sets the standard of care. This is confirmed by Whitlaw v.
Kroger Co., 306 S.C. 51 (1991) and Rayfield v. 5.C. Dept. of Corrections, 297 S.C. 95 (1988).

Despite this, the defense continues to argue that Plaintiffs must produce an expert to explain
subjective industry standards, attempting to reframe this as ordinary negligence. Respectfully,
this argument is legally flawed and directly undermines the negligence per se cause of action
Plaintiffs have consistently pled and supported.

Specific SCDOT Regulations and Guidelines Violated

King Asphalt’s conduct violated multiple clear and enforceable SCDOT regulations, which serve
as the basis of our negligence per se claim. These include:

1. SCDOT Standard Specifications Section 401.4.21 (2014 Edition) — Prohibiting opening
lanes to traffic where lane height differentials exceed one inch (1") (milled lane next to
paved lane).

o The record proves King Asphalt stipulated to a 2-inch lane height differential,
double the legal limit, exposing motorists to an unreasonable hazard,

2. SCDOT Work Zone Safety Guidelines and Project Traffic Control Plan (TCP) -
Requiring continuous traffic control devices until the hazardous condition is mitigated.

o King Asphalt admitted prematurely (without first mitigating the safety hazard)
removing all traffic control devices, leaving the traveling public exposed to
unmarked hazards.

SMITHVKING ASPHALT_2025-001327_000127



3. SCDOT Specification Section 401.4.20 — Limiting milling operations to no more than ten
(10) calendar days before repaving or eliminating the hazard.
o King Asphalt violated this regulation by leaving the LISL (at the accident site)
milled for twenty-one (21) days (March 6-27, 2019), more than double the
permissible time.

Each of these objective violations independently satisfies the breach element of negligence per
se. No expert testimony is required to interpret these clear regulatory limits.

Procedural Fairness Concerns — Defense Tactics and Court’s Adoption

Plaintiffs must also respectfully highlight repeated procedural fairness concerns that have further
disadvantaged us as pro se litigants:

« Ambush Memorandum: Defense counsel served Plaintiffs a 212-page memorandum with
new arguments and evidence at the start of the hearing, depriving us of any meaningful
opportunity to review or respond. This tactic undermines the fair hearing principle
enshrined in our system.

« Reframing of Claims: Defense has improperly reframed our negligence per se claim into
ordinary negligence, imposing a higher burden of proof requiring subjective expert
interpretation that does not apply to the cause of action we pled.

« Judicial Adoption of Defense Framing: Plaintiffs are deeply concerned that the Court’s
current analysis appears to accept defense counsel’s improper reframing, creating an
erroneous expert witness requirement that contradicts well-established South Carolina
law on negligence per se.

These errors, when considered together, undermine the integrity of the proceedings and create an
impression of judicial imbalance.

Procedural fairness requires that Plaintiffs’ properly pleaded claims be adjudicated under the
correct legal framework and not dismissed due to procedural manipulation or incorrect
application of law.

Summniary Judgment Standard and Proper Application

Finally, under Rule 56(c), SCRCP and Baughman v. AT&T, 306 S.C. 101 (1991), summary
judgment is warranted only where the non-moving party fails to show evidence of an essential
element of their claim.

. Here, Plaintiffs have produced:

Direct evidence of statutory and regulatory violations;

SCHP dashcam footage (photographic evidence), Trooper testimony;

Eyewitness testimony;

Defendant’s own admissions regarding lane height/condition and removal of traffic
controls.
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Additionally, The Kitchen Planners, LLC v. Friedman (2023) reaffirms that South Carolina
rejects federal Celotex standards. Plaintiffs are not required to produce an expert to explain the
law, the law speaks for itself when it comes to statutory or regulatory violations.

Plaintiff’s Summons and Complaint clearly supports a negligence per se claim:

i1. Explicit Allegation of Regulatory Violations

o Complaint Lang@gg::_Paragraph 22(d) of Plaintiff’s complaint directly states that King
Asphalt failed to comply with the guidelines set by SCDOT for Work Zone Traffic
Control.

« [Significance: This allegation is critical because it invokes a specific regulatory standard
(SCDOT guidelines) designed to protect public safety.

Eh Reference to Specific Regulationsf

. :C omplaint Langu_agg]: Paragraphs throughout the complaint refer to SCDOT regulations,
South Carolina Code, and Work Zone Traffic Control guidelines.

o Significance: By referencing these regulations, Plaintiffs establish that a legal standard
exists that the defendants were required to follow.

[3. Protected C_lass! _ | ' _

» Complaint Context: The complaint indicates that the Plaintiffs were motorists traveling
through an SCDOT work zone operated by King Asphalt.

. ]Siﬁiﬁcance: This establishes that Plaintiffs belonged to the class of people (motorists)
that SCDOT regulations were designed to protect.

r

ﬂd. Causal Linkagﬁ:I

 Complaint Lanpuage: Paragraphs 21, 22, and 23 state that the damages were a direct and

roximate result of the negligence of the Defendants.

» Significance: By explicitly connecting the injuries to the Defendants' negligent
commission/omission (including failure to comply with SCDOT regulations and contract
language), the complaint asserts a causal link between the regulatory violations and the
Plaintiffs harm.

'5. Elements of Negligence Per S¢

* Violation of a Statute or Regulation:
The Complaint clearly points out the failure to comply with regulations set by SCDOT
for Work Zone Traffic Control.
e The purpose of the law is to protect from the kind of harm that the plaintiff suffered; and
» The plaintiff is a member of the class of persons that the law is intended to protect.
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Under a theory of negligence per se, a jury does not need to decide if the defendant acted as a
reasonable person would act given the circumstances, Instead, the jury just needs to decide
whether the defendant’s violation of the law caused the plaintiff’s injuries. If so, then the
plaintiff will be entitled to recover compensation for their medical treatment, lost wages, pain
and suffering, and other losses. For the foregoing reasons, Plaintiffs respectfully request the

‘ICourt:

Reaffirm that negligence per se governs this case, with no requirement for subjective

expert testimony;

Recognize that SCDOT regulations set the applicable standard of care and King

Asphalt’s violations are proven;

Acknowledge the procedural unfaimess Plaintiffs have endured due to defense tactics,
including the ambush memorandum and improper legal framing of Plaintiff’s case;
Deny summary judgment for the defense based on the correct application of South

Carolina law.

Thank you for your time and careful consideration of these important clarifications. Your ruling
in this case will not only determine the outcome for Plaintiffs but also set a precedent for fair
treatment of pro se litigants who may face similar challenges in the future.

Respectﬁ.llly subﬁ\ittcd A 1

/s/ D. Smith, Plaintiff / Pro Se - March 26, 2025

s/ Wlamm March 26, 2025

X

Filed on March 26, 2025
Smith v. King Asphalt, Inc.
2021-CP-39-00329

By US Mail: March 26, 2025
The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

Catharine Garbee Griffin

Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204

By Email: March 26, 2025
jsalvinisc@sccourts.org

CGrifﬁn@brbIega]._com

fs/ M};:f_]ael SmW/ Pro Se - March 26, 2025
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Exhibit P — Email to Judge Salvini re Corrupted Exhibits
Smith v. King Asphalt, Inc. — C/A No. 2021-CP-39-00329 — App. Case No. 2025-001327

Source:
Email from Michael D. Smith to the Hon. Jessica Ann Salvini, dated March 3, 2025.

Key Point:
Notifies the court that many exhibit pages in the electronic record are “messed up,” out of order,
or blacked-out/illegible, and requests action to address the corruption.

Purpose:
Documents timely, written notice to the trial court of corrupted/illegible exhibits, supporting the
claim that the record is objectively defective and requires repair under Rule 210, SCACR.

Submitted by: Submitted by:

Michael D. Smith and Mary A. Smith,
Appellants, pro se

220 Stancil Street,

Easley, SC 29640
MichaelDSmith@housemail.com
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cuncern wit docktng isues - shud we call cort adminstrashun?

From: "Michael Smith" <MichaelDSmith@housemail.com>
To: "the Honorable Jessica Salvini" <jsalvinisc@sccourts.org>, "Griffin, Catharine G." <CGriffin@brblegal.com>
Date: Mar 3, 2025 7:10:44 PM

der judge salvini

i haf sreus cuncern about th docktng 4 this suit case

by depty clerk ms michel broom

she haz dun sevrul thng over th yers to undrmine my suit case

that is wy i haf send u a cler printd color copy by courier an digtul copy by emale 2 ur offis
2 both of u judge salvini an ms cathren

of motion to reconsider with exhibits so u can reed clerly

4 sum reeson th copy th clerk put on the pubic record is totely mess up
th exhibits are out of order, pages shuflt, turnt around upside down, pitchers black
its lik everthng has ben dun to make reeding it imposble

this is not firs tim ths has hapen

the copys of th 2 letters to u an ms cathren

i send u were clocked but stil not postd 5 day latr

ths tremint of pro se peepl puts them at sereous disvantage

wen ther paprs cant be red ar not postd an is very notjust

i haf atahcd a copy of the cort version on corts website
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF PICKENS )
) C.A. No.;: 2021-CP-39-00329
Michael and Mary Smith, )
Plaintiff, )
)
V. ) CERTIFICATE OF SERVICE
)
King Asphalt, Inc., )
)
Defendant. )

[, Catharine Garbee Griffin, of Baker, Ravenel & Bender, L.L.P., attorney for Defendant
King Asphalt, Inc., hereby certify that I have, on this 27" day of January, 2025, served Plaintiffs
and Frank Pressly with the Memorandum in Support of King Asphalt’s Motion for Summary
Judgment and in Opposition to Plaintiffs’ Cross-Motion for Summary Judgment by hand

delivery as follows:

Via Hand Delivery

Michael Smith

Pickens County Courthouse
214 East Main Street
Pickens, SC 29671

Catharine Garbee Griffin /
SC 0.: 9821

BAKER, RAVENEL & BENDER, LLP
3710 Landmark Drive, Suite 400

Post Office Box 8057

Columbia, South Carolina 29202

Phone (803) 799-9091; Fax: (803) 779-3423
E-Mail: cgriffinf@brblegal.com

Attorneys for Defendant King Asphalt, Inc.
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Certificate of Electronic Notification

Recipients

Catharine Griffin - Notification transmitted on 01-27-2025 08:39:06 AM.
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2021CP3900329

Official File Stamp: 01-27-2025 08:38:49 AM
Court: CIRCUIT COURT
Common Pleas
Pickens

Michael Smith , plaintiff, et al VS Themistoklis
Economo , defendant, et al

Case Caption:

Document(s) Submitted: Memo/Memo in Support
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits

Filed by or on behalf of: Catharine Garbee Griffin

This notice was automatically generated by the Court's auto-notification system.
The following people were served electronically:

Catharine Garbee Griffin for King Asphalt Inc

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:

Mary Ann Smith for Mary Ann Smith
Mary Ann Smith for Mary Ann Smith
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Michael Smith for Michael Smith
Michael Smith for Michael Smith
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