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jay.thompson@murphygrantland.com 


 


 


 
Telephone 803-782-4100 • Facsimile 803-782-4140  


4406-B Forest Drive, Columbia, South Carolina 29206 • Post Office Box 6648, Columbia, South Carolina 29260 


 


February 17, 2026 
 


 
SENT VIA EMAIL - ctappfilings@sccourts.org 
Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC  29211 
 
 Re: Richard Kenneth Weatherford, Jr., Respondent v. Timothy James Davidson, Defendant, 


and Progressive Direct Insurance Company, Third Party, of which Progressive Direct 
Insurance Company is the Appellant 
Appellate Case No.: 2026-000301 
Civil Action No.: 2025-CP-08-00820 


  Our File No.:  1115-5924 
 
Dear Ms. Kitchings: 
 


On behalf of Appellant Progressive Direct Insurance Company in the above-referenced matter, 
my office ordered the applicable motion hearing transcripts on January 22, 2026, using the Court’s 
Online Court Reporter Transcript Ordering and Tracking System. The applicable motion hearings took 
place on August 20, 2025 (the Honorable Charles J. McCutchen presiding) and January 7, 2026 (the 
Honorable   Dale E. Van Slambrook presiding).  


 
We received transcripts of these hearings on February 9, 2026. I am enclosing copies of the two 


hearing transcripts, including the email from the court reporter whereby the transcripts were provided 
to our office. 
 


Sincerely, 
 
s/Jay Thompson 
 
Jay Thompson 
Attorney for Appellant 
Progressive Direct Insurance Company 


 
JTT/tmb 
Attachments 
cc: All Counsel of Record (w/encl., via email only) 
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Jay Thompson


From: info <info@LegalEagleInc.com>
Sent: Monday, February 9, 2026 11:53 AM
To: Tina Beard; info
Cc: Velvet Mills
Subject: RE: Weatherford v Davidson 1-7-26
Attachments: Weatherford v Davidson 1-7-26 Transcript.pdf; Weatherford v Davidson 8-20-25 


Transcript.pdf; Invoice 109458.pdf


Tina, 
  
Attached are the 1-7-26 and 8-20-25 transcripts for this case.  We are have some issues with the audio for the 7-
14-25 hearing, but are still working on it.  If you have any questions after the review of the transcript, please 
let us know. We would be happy to revisit any concerns. Thank you. 
  


 


Kevin Dehlinger 
Director of Operations 
  
M (864) 444-4219 | P (864) 467-1373 
E kdehlinger@legaleagleinc.com 
  
107 LeGrand Blvd., Greenville, SC 29607 
www.LegalEagleInc.com 


 


 


  


 


 


The content of this email is confidential and intended for the recipient specified in message only. It is strictly 
forbidden to share any part of this message with any third party, without a written consent of the sender. If 


you received this message by mistake, please reply to this message and follow with its deletion, so that we 
can ensure such a mistake does not occur in the future. 
  
  
From: Tina Beard <tbeard@murphygrantland.com>  
Sent: Friday, January 23, 2026 3:28 PM 
To: info <info@LegalEagleInc.com> 
Cc: transcripts@sccourts.org; Velvet Mills <vmills@LegalEagleInc.com> 
Subject: RE: Weatherford v Davidson 1-7-26 
  
Yes, please proceed. 
  


 


Tina M. Beard | Murphy & Grantland 
Legal Assistant 
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(803) 205-1500 
tbeard@murphygrantland.com 


  
  
From: info <info@LegalEagleInc.com>  
Sent: Friday, January 23, 2026 2:40 PM 
To: Tina Beard <tbeard@murphygrantland.com> 
Cc: info <info@LegalEagleInc.com>; transcripts@sccourts.org; Velvet Mills <vmills@LegalEagleInc.com> 
Subject: Weatherford v Davidson 1-7-26 
  
Jay, 
  
Today, Legal Eagle was assigned your transcript request in the above referenced maƩer.  Based upon our review of the 
records, it appears this transcript will be approximately 15 pages long.  The following was indicated on the request from: 


 Standard Delivery (60 Days) 


 PDF/Email Requested 


The esƟmated standard delivery cost for this transcript is $63.75.  


Please note that the page esƟmate is not guaranteed. The price indicated above is an approximaƟon based on the audio 
length. The actual cost and page count may vary due to several factors including but not limited to speech rate, side bars, 
Q&A v Colloquy, and hearing type.  A final invoice will be sent when the transcript is completed.  


Once you have authorized us to proceed by responding to this email, we will place your transcript inline for producƟon 
with a 60-day due date, although transcripts are usually completed much earlier. An invoice will be provided with your 
final transcript. If you have any quesƟons, please let us know. 


Thank you, 


  
  


 


Kevin Dehlinger 
Director of Operations 
  
M (864) 444-4219 | P (864) 467-1373 
E kdehlinger@legaleagleinc.com 
  
107 LeGrand Blvd., Greenville, SC 29607 
www.LegalEagleInc.com 


 


 


  


 


 


The content of this email is confidential and intended for the recipient specified in message only. It is strictly 
forbidden to share any part of this message with any third party, without a written consent of the sender. If 
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you received this message by mistake, please reply to this message and follow with its deletion, so that we 


can ensure such a mistake does not occur in the future. 
  
  
  


Disclaimer 


The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and 
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or 
taking action in relation of the contents of this information is strictly prohibited and may be unlawful. 
 
This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email 
security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security, 
compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human 
error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website. 


 


Disclaimer 


The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and 
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or 
taking action in relation of the contents of this information is strictly prohibited and may be unlawful. 
 
This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email 
security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security, 
compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human 
error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website. 
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Jay Thompson


From: Transcripts@sccourts.org
Sent: Thursday, January 22, 2026 5:06 PM
To: Tina Beard
Subject: Transcript Request for Docket Number 2025CP0800820


Greetings,  
 
Please accept this email and the summarized Transcript Request shown below as confirmation that 
the online transcript request that you submitted has been received by our office. You should receive 
communication from a transcriptionist within five (5) business days with an estimated cost for 
production.  
 
If you need further assistance, please contact us at transcripts@sccourts.org.  
 
Regards,  
 
Court Administration  
 
 
Summarized Transcript Request ID(s): 1110849411  


Requester Information: 
Name: Jay Thompson 
Entity: Law Firm Murphy & Grantland  
Phone Number: (803) 782-4100  
Email: tbeard@murphygrantland.com  
Address: P.O. Box 6648 Columbia, SC 29260  
Is the requester a party on the case? No  
Does the requester represent a party? Yes Progressive Insurance  


Transcript Information: 
Docket Number: 2025CP0800820 
Court Type: Circuit 
County: Berkeley 
Case Caption: Weatherford, Richard Ken vs Davidson, Timothy James 
Appeal Pending? No 
Death Penalty? No 
Start Date of Proceeding: 1/7/2026 
End Date of Proceeding: 1/7/2026 
Presiding Judge: Van Slambrook, Dale E. 
Court reporter daily assignments: 
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1/7/2026 (Wednesday): WebEx, Circuit Court 
Opposing Counsel and/or other parties information: 
(Attorney) William Joseph Horvath 
(email): whorvath@turnerpadget.com  
(Defendant) Timothy James Davidson 
(email): rturner@clarksonwalsh.com  
(Plaintiff) Richard Ken Weatherford 
(email): trip@riesendurant.com  
(Plaintiff Attorney) Frederick W. III Riesen 
(email): trip@riesendurant.com  
(Attorney) Raymond Darrell Turner 
(email): rturner@clarksonwalsh.com  
Next hearing date: Date not entered 
Portion of proceeding to be transcribed: Entire Hearing 


Delivery Information: 
Delivery Timeframe: Regular Delivery (60 days) 
Delivery Method: PDF/Email 
Delivery Timeframe: Private/Self 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain 
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or 
disseminate this message or any attachment. If you have received this message in error, please contact 
the sender immediately and delete all copies of the message and any attachments.  
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Jay Thompson


From: Transcripts@sccourts.org
Sent: Thursday, January 22, 2026 5:00 PM
To: Tina Beard
Subject: Transcript Request for Docket Number 2025CP0800820


Greetings,  
 
Please accept this email and the summarized Transcript Request shown below as confirmation that 
the online transcript request that you submitted has been received by our office. You should receive 
communication from a transcriptionist within five (5) business days with an estimated cost for 
production.  
 
If you need further assistance, please contact us at transcripts@sccourts.org.  
 
Regards,  
 
Court Administration  
 
 
Summarized Transcript Request ID(s): 1014533420  


Requester Information: 
Name: Jay Thompson 
Entity: Law Firm Murphy & Grantland  
Phone Number: (803) 782-4100  
Email: tbeard@murphygrantland.com  
Address: P.O. Box 6648 Columbia, SC 29260  
Is the requester a party on the case? No  
Does the requester represent a party? Yes Progressive Insurance  


Transcript Information: 
Docket Number: 2025CP0800820 
Court Type: Circuit 
County: Berkeley 
Case Caption: Weatherford, Richard Ken vs Davidson, Timothy James 
Appeal Pending? No 
Death Penalty? No 
Start Date of Proceeding: 8/20/2025 
End Date of Proceeding: 8/20/2025 
Presiding Judge: McCutchen, Charles J. 
Court reporter daily assignments: 
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8/20/2025 (Wednesday): WebEx, Circuit Court 
Opposing Counsel and/or other parties information: 
(Attorney) William Joseph Horvath 
(email): whorvath@turnerpadget.com  
(Defendant) Timothy James Davidson 
(email): rturner@clarksonwalsh.com  
(Plaintiff) Richard Ken Weatherford 
(email): trip@riesendurant.com  
(Plaintiff Attorney) Frederick W. III Riesen 
(email): trip@riesendurant.com  
Next hearing date: Date not entered 
Portion of proceeding to be transcribed: Entire Hearing 


Delivery Information: 
Delivery Timeframe: Regular Delivery (60 days) 
Delivery Method: PDF/Email 
Delivery Timeframe: Private/Self 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain 
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or 
disseminate this message or any attachment. If you have received this message in error, please contact 
the sender immediately and delete all copies of the message and any attachments.  








STATE OF SOUTH CAROLINA 


COUNTY OF BERKELEY 


)


)


IN THE CIRCUIT COURT 9 


DOCKET NO. 2025-CP-08-00820 


________________________________________


RICARD K. WEATHERFORD,


Plaintiff,


versus


TIMOTHY J. DAVIDSON, 


Defendant.


)


)


)


)


)


)


________________________________________


H E A R I N G


DATE: August 20, 2025 
LOCATION: South Carolina Circuit Court 9 
JUDGE: Charles J. McCutchen 
TRANSCRIBED BY: Jeanne Meldrim


LEGAL EAGLE
Post Office Box 5682


Greenville, South Carolina 29606
864-467-1373


depos@legaleagleinc.com
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APPEARANCES:


Frederick W. Riesen, III, Esquire 


Riesen DuRant, LLC


613 Longpoint Rd., Suite 100


Mount Pleasant, SC 29464 


Attorney for the Plaintiff


W. Tradd Stover, Esquire 


Murphy & Grantland, PA


4406B Forest Drive 


Columbia, SC 29206 


Attorney for the Defendant


Also Attending:  


John McDonald, Esquire 


Clarkson, Walsh & Coulter, P.A.


497 St. Andrews Boulevard


Charleston, SC 29407  
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                       INDEX
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Certificate of Reporter................................22 


                 


         


(THIS TRANSCRIPT MAY CONTAIN QUOTED MATERIAL.  SUCH MATERIAL 


IS REPRODUCED AS READ OR QUOTED BY THE SPEAKER.) 
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THE COURT:  All right.  Let's get to the next one.  


Next one's Kenneth Weatherford versus Timothy James 


Davidson.  2025-CP-08-00820.  Mr. Riesen, Mr. Stover, Mr. 


Turner. 


MULTIPLE SPEAKERS:  Morning, Your Honor.  


THE COURT:  Morning.  


MR. MCDONALD:  And Your Honor, this is John McDonald 


appearing on behalf of Ray Turner this morning.  


THE COURT:  Okay.  All right.  Let's see.  This is a 


motion/rule to show cause.  I guess, Mr. Riesen, this is 


your motion?  


MR. RIESEN III:  Yes, it is, Your Honor.  


THE COURT:  All right.  I'll be glad to hear from 


you.  


MR. RIESEN III:  Thank you, Your Honor.  This is a 


straightforward discovery issue.  Progressive is 


withholding claim file notes by claiming they became work 


product the moment we sent a Tyger River demand.  That's 


not the law in South Carolina and this same firm has 


already lost the same exact argument for the same 


insurer, yet they continue to raise it.  


Here are the facts:  On November 22nd, of '24, my 


client, Mr. Weatherford, was a victim of a hit-and-run by 


a silver Mercedes registered to Progressive-insured 


Timothy Davidson.  My client himself tracked down the 
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car, saw the front-end damage, and spoke with Mr. 


Davidson's son who admitted his father had a drinking 


problem and just moved to Moncks Corner.  


We turned this information over to Progressive.  


They later gave a different explanation that he had a 


quote:  Medical emergency.  


Our background check then revealed three prior DUI 


convictions for Mr. Davidson and a fourth reduced to 


reckless driving.  


So why does this matter?  We sent a --- a subpoena.  


Progressive continued negotiating after our demand on 


March 6th, April 4th, and April 7th.  These were routine 


claim handling activities, not litigation preparation.  


Two of these e-mails are included as exhibits to my 


memorandum in the rule to show cause.  They're Exhibits E 


and F and they say specifically we're continuing 


settlement negotiations.  


Under South Carolina law, it's not when a demand is 


received.  The dividing line is typically when counsel is 


retained.  Until then, adjusters are still investigating, 


valuing, and negotiating the claim.  


The claim notes may reveal what Progressive knew 


about Davidson's history, his conflicting medical 


emergency versus drinking problem explanation, to why 


they changed their valuation.  
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Most importantly, the standard is relevance, not 


admissibility, which is a very loose standard.  And here 


is a concrete example in this case why this is important:  


Progressive initially refused to tender the property 


damage limits because it's a punitive damage case when we 


made our offer, forcing us to file suit.  Then less than 


a month later, on April 4th, without receiving any new 


medicals, they reversed course and offered the full 


property damage limits.  That's Exhibit F, e-mail from 


Jennifer Taylor --- okay --- after the demand.  What 


changed?  That sudden change about face suggests the 


claim notes, coverage questions, reserves contain highly 


relevant information about their investigation and their 


evaluation.  


The law is clear, Judge Kinlaw --- this is very 


important, Your Honor --- Judge Kinlaw in Brown versus 


Owens rejected the same exact Progressive Murphy 


Grantland argument, finding their work product cutoff was 


arbitrarily and contradicted by their own actions --- 


Progressive's own actions.  He ordered production of the 


entire file through the date the suit was filed.  


I --- I'm going to read to you exactly what Judge 


Kinlaw said.  He said, quote:  This Court finds 


Progressive's selection date of August 4, 2022, which was 


the demand, as the date upon which its claim file became 
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protected is arbitrary and contradicted by Progressive's 


own actions and words.  Progressive did not reject the 


demand on August 4th, and did not retain defense counsel 


for seven months --- several months.  After receiving the 


time demand letter, Progressive continued to investigate 


the claim, gather information, and negotiate with 


plaintiff's counsel.  


That is exactly, Your Honor, what's going on in this 


case.  Judge Van Slambrook, in Moulton versus Lowe's, did 


the same exact compiling authority from Judges Addy, 


Newman, McIntosh, and Murphy, and the consistent rule 


continues:  Settlement activity is claims handling, not 


litigation.  That is --- that case and that order is 


included in my rule to show cause memorandum.  


Progressive has been derided these cases, yet they 


ignored Brown, their own case, in their opposition and 


instead rely on two unexplained Form 4s with no analysis 


in Federal cases that aren't controlling.  


So what have they produced?  They highlight in their 


memorandum that they produced 715 pages.  However, the 


vast majority, 554 pages, were plaintiff's own documents, 


many of which were his medicals they produced in 


triplicate.  Page 2 of their memorandum admits they're 


withholding claim log notes concerning coverage and/or 


reserves, and claim log notes --- excuse me --- claim log 
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notes after Progressive received plaintiff's demand 


letter.  


So we've asked for fees.  And why are they 


appropriate?  It's not a gray area.  Progressive and its 


counsel made this argument before.  They've lost and 


still keep raising it to delay production.  That forces 


needless hearings like today that prejudice plaintiffs 


that are entitled to know how their claims are handled.  


Without sanctions, Progressive --- Progressive and its 


counsel have no incentive to stop recycling this 


position.  They can continue to bill for the hearings.  


We ask the Court to order production of the entire file 


and notes through the date of counsel's retention, no 


carve outs, and award attorney's fees and costs for 


having to relitigate this issue that's already been 


decided.  


I assume that the --- I don't know when they 


were --- retained counsel, but I assume it was on 


April 8th, the day that they filed the answer, because 


the day before, their attorney reached out to me to try 


to offer the limits.  And we spoke about it, and I 


rejected it at that point.  


In conclusion, if every Tyger River demand 


automatically transforms routine claims activity into 


work product, settlement negotiations could never happen.  
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That's not the law and it's not common sense.  If the 


Court is so inclined, I have included a affidavit 


attorney's fees showing all the wasted time I had to 


spend on this --- this motion.  Thank you, Your Honor.  


THE COURT:  All right.  Thank you.  Mr. Stover, Mr. 


McDonald.  


MR. STOVER:  Thank you, Your Honor.  I'm Tradd 


Stover, I'm with Murphy & Grantland.  We represent 


Progressive Northern --- excuse me, Progressive Direct 


with respect to plaintiff's subpoena and with respect to 


their rule to show cause today.  


I want to note first, the law is not unanimous on 


this issue in South Carolina.  Progressive is not bound 


by one Circuit Court order in the state.  And we've 


also --- as we attached to our brief in this case, 


there's been orders that expressly adopted the exact 


position that Progressive is taking in this case.  So 


there --- there's a split amongst Circuit Court judges in 


this state.  That doesn't mean automatically that a 


position that Progressive is taking now is unfounded or 


taken in bad faith.  This --- this position has been 


acknowledged and adopted by courts across the country, 


and it's been acknowledged and adopted in --- by several 


judges within the state.  


With that said, I want to go through some background 
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too to give you some perspective on what's going on here.  


On March 18th of 2025, plaintiff served a subpoena on 


Progressive Direct.  And it requests for all intents and 


purposes, everything in its --- in Progressive's file up 


until suit was filed which was on March 10, 2025.  


In response, Progressive produced over 700 documents 


and yes, many of those were recycled documents that 


Progressive had received from plaintiff's counsel, but it 


was over 700 documents --- pages of documents that were 


stored in Progressive's claims file.  It also produced 


several pages of log notes entered by its adjusters.  


Progressive withheld several documents in the file that 


were created or retained after suit was filed.  


And it also withheld two categories of log notes 


that plaintiff's counsel just mentioned to you.  First, 


it withheld notes that were entered after February 18, 


2025, the date that Progressive received plaintiff's 


Tyger River demand letter.  They withheld those notes on 


grounds that they were created in anticipation of 


litigation and that they constitute work product under 


Rule 26(b)(3).  


Secondly, it produced notes that were entered before 


that date, but it redacted notes in that batch that 


relate the only to coverage or reserves on grounds that 


those items are outside the scope of discovery under Rule 
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26(b)(1) as this matter relates to an automobile 


collision, not insurance coverage, not bad faith, or the 


like.  


And Progressive produced the privilege log, 


explaining and identifying those documents that were 


withheld.  


Our position in this case is that Progressive 


properly withheld these log notes.  And we'd ask the 


Court to --- for an order ruling that Progressive need 


not produce anything further.  First and foremost, Your 


Honor, log notes entered after February 18th were 


prepared in anticipation of litigation, and they're 


protected work product as a result.  


February 18th is significant in this case, because 


on that day, Progressive received a strongly worded Tyger 


River demand letter from plaintiff's counsel.  And as 


they typically do, that demand letter made it abundantly 


clear that plaintiff's next course of action was to file 


a lawsuit against Progressive's insured unless that 


demand was met.  The letter noted that there would be 


subsequent proceedings.  


The letter noted that there --- there might be an 


excess judgment against Mr. Davidson.  And after it 


received that letter, naturally the theme of 


Progressive's claims log notes --- which by the way 
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are --- are mental impressions entered about a claim by 


Progressive's adjusters --- but the theme of those notes 


shifted away from general investigation and claims 


handling like they would do in every case, to responding 


to the demand and preparing for the consequences of what 


might happen if they don't accept the terms of 


plaintiff's demand.  


Notably, plaintiff in this case --- and this is 


important --- in this case, plaintiff's counsel followed 


through with a warning immediately.  They filed this 


lawsuit on March 10th of this year, which was the very 


day that his demand expired.  So it turned out 


Progressive was right to think that litigation was on the 


horizon.  That demand letter created an objectively 


reasonable anticipation of litigation, and notes entered 


after that point are protected.  


And Your Honor, to be clear, Progressive's position 


is not outlandish.  Its position is rooted in the plain 


text of Rule 26(b)(3).  And in reading that rule two 


points become clear from its face.  Number one, work 


product protection applies to liability insurance 


carriers.  The rule states explicitly that protection 


extends to tangible items prepared by a party or that 


party's representative.  It goes on to expressly name 


insurers as a type of representative.  
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So the notion that insurance companies are not 


entitled to invoke work product protection because 


they're in the business of claims handling when other 


defendants or entities are not in the business of claims 


handling is simply at odds with the rule.  According to 


the rule, Progressive is a representative of a named 


defendant and it's entitled to invoke the work product 


doctrine.  


Secondly, Your Honor, the rule confirms that the 


protection must kick in at some point prior to suit being 


filed.  The key phrase of course in that is that in 


anticipation of litigation.  The rule does not state that 


it applies after litigation is certain to occur, it 


doesn't state that it applies after suit has been filed.  


Doesn't state that it only applies after defense counsel 


has been retained.  It states in anticipation of 


litigation.  


And this language has clear meaning colloquially and 


based on how our courts have interpreted it.  Supreme 


Court to Vacaville confirmed that what's required is the 


prospect of litigation, a reasonable threat of 


litigation.  


To give the rule any meaning, Your Honor, work 


product protection must apply at some point prior to the 


filing of a summons and complaint.  Respectfully, 
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litigation is no longer just anticipated or prospective 


after it happens.  In this case Progressive received a 


demand letter that plainly threatened to sue its insured 


if that --- if its demand was not met.  At that point 


Progressive subjectively anticipated litigation and that 


feeling was objectively reasonable as is evidenced by the 


fact that plaintiff in fact did file suit the day that 


demand expired.  


Various courts have acknowledged and adopted this 


position.  The district of South Carolina has chimed in 


on a similar issue and noted the nature --- the unique 


nature of liability carriers claims file.  The Court 


stated quote:  Insurance claims files generated in 


relation to investigating and defending third-party 


claims, are generally considered work product, because 


they were clearly prepared for purposes of the underlying 


litigation rather than just in the insured's --- 


insurer's order business.  That's Molar Company Inc. 


(Phonetic) versus State Farm Fire and Casualty Company.  


It's 2019 Westlaw 2419016.  


And the type of insurance is important here.  This 


isn't a first-party property damage claim, it's a 


liability claim.  And plaintiff's demand confirmed where 


the case was headed.  


Your Honor, numerous courts in other jurisdictions 
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have reached similar conclusions holding that post demand 


letter log notes are protected work product.  We've 


cited --- we string cited a lot of those cases on pages 4 


and 5 of our brief in opposition to the rule to show 


cause.  


And again, we acknowledge that South Carolina trial 


courts have historically been split on this issue.  


Plaintiff's counsel cites several cases, even a recent 


case.  And I'll acknowledge that a lot of those cases 


involved similar facts.  There's no South Carolina 


Appellate decisions on this issue.  And there are circuit 


splits across the country on this issue.  I'll also note 


that in several of the cases cited by plaintiff's 


counsel, Moulton for example, Barnes as well, there's no 


demand letter involved in those cases.  Instead in those 


cases, the insurance companies tried to withhold their 


entire file from the date that the claim was --- was set 


up in their system.  That is not what Progressive is 


trying to do in this case.  


This Court has held several times that post demand 


log notes are protected work product.  We've attached two 


of --- two orders to our brief.  And our firm handled 


both of their --- those cases.  One is Siddons v Cox 


(phonetic), 2018-CP-26-00396.  It's out of or Horry 


County.  The other is Frierson v Hodge (phonetic), it's 
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2022-CP-14-00061.  That's out of Clarendon County. 


And Your Honor, frankly, we propose that those 


orders represent the better reasoned rule.  And we'd ask 


the Court to follow the plain text of Rule 26(b)(3) and 


apply the work product doctrine to log notes that are 


entered after a Tyger River demands.  


I want to briefly note too, Your Honor, if I may, 


the redacted portions of the log notes that Progressive 


produced in this matter.  Rule 26(b)(1) expressly limits 


the scope of discovery to matter which is relevant to the 


subject matter of the pending action.  This is not an 


insurance coverage case.  This is not a bad faith case.  


There are no claims or defenses in this case that relate 


in any way to Progressive's coverage decision to the 


reserve amounts that Progressive might have set for this 


claim.  This case pertains only to an automobile 


accident, thus notes concerning only coverage, or 


reserve, were properly produced with redactions.  


Lastly, Your Honor, we'd ask that you deny 


plaintiff's request for attorney's fees in this case.  


Progressive is not the first party to advance these 


positions.  And Your Honor would not be the first judge 


in South Carolina and certainly not across the country, 


to adopt these positions.  


Progressive produced hundreds of documents in 
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response to plaintiff's subpoena that had a good faith 


basis for its withholdings which it stated clearly in 


its --- in its letter and in its privilege log to 


plaintiff's counsel.  


Progressive has not intended to --- to stall or 


delay this case in any way.  It simply wanted judicial 


determination on a disputed issue, which it hopes its 


entitled to today.  


And for all these reasons Progressive respectfully 


requests that the Court deny plaintiff's motion and hold 


that Progressive need not produce anything further.  And 


also that the Court rejects plaintiff's request for fees 


and costs in this case.  Thank you so much. 


THE COURT:  All right.  Thank you.  Mr. McDonald, 


you got anything to add?  


MR. MCDONALD:  I don't, Your Honor.  We represent 


the defendant, Mr. Davidson.  And we're just here 


observing this hearing.  


THE COURT:  Okay.  


MR. RIESEN III:  Your Honor, may I just make one, 


two points really quick on that?  


THE COURT:  Yeah.  And I was going to come back to 


you.  Go ahead and make your points, but if you would 


briefly specifically address, I guess, the issue of what 


Mr. Stover brought up about the reserves and the 
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coverage.  But go ahead, brief response.  


MR. RIESEN III:  Well, first of all, nowhere in 


their --- in their brief, did they even mention --- let 


me say this:  I don't ask for attorney's fees lightly.  


When you've got the same exact issue by the same firm 


with the same company, with the same facts, I think it 


speaks for itself.  Why this is important is they are 


trying to allege that by sending a Tyger River demand, 


everything after that becomes work product.  


I would submit after 25 years of doing this, if 


lawyers aren't sending Tyger River demands, they're 


almost committing malpractice.  These insurance companies 


deal with them on a daily basis.  And what's different 


and what shows that it's not anticipation of litigation 


is they are contacting me after the demand and making 


counter offers and talking about the case.  If that were 


work product, they should have basically ceased the 


discussions and either hired counsel or waited till the 


lawsuit was filed.  But yet they're continually 


negotiating which is exactly what Judge Kinlaw found 


happened in that case.  


Now, as to the reserves and --- and --- I forgot 


what else it was.  I think it was just the reserves and 


coverage --- 


THE COURT:  Yeah. 
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MR. RIESEN III:  --- typically, no, but in this 


situation, there is a potential bad faith obviously.  


They did an about face change and I need to understand 


why that is.  Right?  They went from not offering but 


2500 in property damage to the full limits.  And so that 


coverage changed.  Was that because of their discussions 


with the --- the -- the defendant about his quote, 


medical emergency versus DUI?  Was that relevant because 


they did background checks to see that he had prior DUIs?  


I don't know.  They're just saying trust us.  


I don't know.  I've done everything to try to avoid 


this hearing, but this case is a factual investigation 


inquiry.  And they reversed course with no additional 


medicals or anything.  So the fact that they withheld 


everything allegedly after --- let me take that back.  


They did turn over some stuff after the demand, so they 


want it both ways.  They're saying after the demand, it 


becomes anticipation of litigation, but we are going to 


give you this but not that.  They're trying to have it 


both ways.  I think in this situation, where you've got a 


guy giving different stories and you've got an insurance 


company reversing course, we need to understand why that 


happened.  


MR. STOVER:  Your Honor, may I respond?  


MR. RIESEN III:  And lastly, I think it's important 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


Proceedings


20


for impeachment purposes, because I'm going to be taking 


his deposition soon.  And I want to know what they 


discovered, what changed, why the change with the 


reserves, that kind of stuff.  


THE COURT:  All right.  Yeah.  Brief response.  


MR. STOVER:  Progressive Direct, Your Honor, is not 


a party to this lawsuit.  And they're the basis for their 


alleged change in coverage position is not at issue in a 


case involving an automobile accident.  And I'd also note 


that lawyers and parties to cases continue 


negotiating --- they negotiate presuit, during suit, at 


mediation, after mediation, on the courthouse steps.  But 


the idea that parties negotiating somehow obliterates 


work product protection flies in --- in the face of the 


rule.  Thank you.  


THE COURT:  All right.  Thank you.  Gentleman, if 


y'all would --- I'm without a law clerk right now.  So if 


y'all would propose --- send me proposed orders if I can 


get the words out of my mouth.  I'll be glad to go back 


and review everything.  But if each of you would send me 


a proposed order, I would certainly appreciate it.  How 


long do y'all need to do them?  Ten days?  Twenty days?  


MR. RIESEN III:  Ten days is fine for me. 


MR. MCDONALD:  Ten is --- is good with us, Your 


Honor.  Thank you.  
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THE COURT:  Okay.  All right.  Thank you gentleman.  


MR. RIESEN III:  All right.  Thank you Your Honor.  


MR. MCDONALD:  Thank you, sir. 


           (PROCEEDINGS CONCLUDED)
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THE COURT:  First matter I have is 


2025-CP-08-00820, Weatherford versus Davidson.  Two 


matters before me, a motion to compel and a rule to show 


cause.  


So who all is here on that one?  All right.  I can't 


hear you, Mr. Riesen.  You might be muted.  I'm not sure 


if that's on our end or not ready to go.  


MR. RIESEN III:  That -- that was me.  Sorry, Your 


Honor.  I'm Trip Riesen here on behalf of the plaintiff, 


Mr. Richard Kenneth Weatherford.  


THE COURT:  Okay.  And you're going to have to speak 


up for me, because I can barely hear you.  


All right.  And Mr. Thompson, you're here as well on 


that one?  


MR. THOMPSON:  That's correct, Your Honor.  On 


behalf of non-parties Progressive Direct Insurance 


Company and for one of the motions two of that company's 


employees Robert Johnson and Jessica Keyoro (phonetic).  


THE COURT:  Okay.  And Mr. Turner, are you here on 


that one as well?  


MR. TURNER:  Yes, sir, Your Honor.  I'm here for the 


defendant.  I'm not really part of this motion either 


way, I'm just here to observe it.  So just here to watch.  


THE COURT:  All right.  All right.  And who is 


Laurie Chapel?  
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MR. THOMPSON:  Laurie is a paralegal in my office, 


Your Honor. 


THE COURT:  Okay.  All right.  Yeah, I just want to 


make sure that we properly acknowledge everyone that was 


going to be here.  Okay.  All right.  So I have looked at 


the file.  We've got the two different motions.  A 


motion --- or the rule to show cause, as well as the 


motion to compel.  


And let me hear from you, Mr. Riesen.  First off 


we'll deal with the --- the rule to show cause, because 


that --- that may implicate how we treat the second 


motion as well.  So I'll be happy to hear from you. 


MR. RIESEN III:  Yes, sir.  I'll try my best to 


speak up.  I'm fighting a cold, so I apologize.  


May be please the Court.  Trip Riesen here on behalf 


of plaintiff, Richard Weatherford.  We're here today on 


the motion for a rule to show cause against Progressive 


Direct Insurance Company.  


Progressive admits it deliberately disobeyed Judge 


McCutchen's October 8, 2025, order.  Progressive's own 


counsel told us in our Rule 11 consultation that 


Progressive has deliberately chosen to disobey the order 


to trigger a contempt finding.  Progressive confirms this 


strategy in their response.  


Let me give you a really quick brief summary of the 
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case so you understand why we're asking for what we're 


asking for. 


THE COURT:  No, I --- I think I --- I'm going to 


interrupt you, Mr. Riesen.  I think I understand.  And 


so --- 


MR. RIESEN III:  Yeah.  


THE COURT:  --- Progressive is inviting a contempt 


citation by willfully failing to comply with Judge 


McCutchen's order; is that right, Mr. Thompson?  


MR. THOMPSON:  Yes, Your Honor.  And the point that 


I wanted to be sure is clear on the record is that 


Progressive Direct's position on this is that if 


Progressive Direct does comply with the order, this is 


not a situation where justice could possibly be served by 


complying and then waiting for a final order later on to 


appeal.  This is one that once the toothpaste is out of 


the tube, and justice has been served, and inequity has 


occurred, and therefore that can't be undone.  Therefore 


Progressive Direct is not in a position where it feels 


like it can comply with that order.  


THE COURT:  Okay.  All right.  Well, I will --- I 


will comply with your request to be held in contempt 


then, as to that.  


Now, the second one was the --- the --- the motion 


regarding, I guess the --- depositions of some of the 
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witnesses.  And some of those witnesses were adjusters.  


And you were --- and you were going to get copies of 


documents, copies of files of those adjusters before you 


deposed them; is that correct Mr. Riesen?  


MR. RIESEN III:  Yeah.  So --- yes.  We --- we did 


get some information.  They did --- they did produce some 


notes that they'd taken of the defendant with respect to 


their interview of him.  And then when I deposed him, he 


does not remember or he disputes what they said.  So I am 


forced to try to take their deposition to confirm what he 


is saying is either correct or incorrect and to prove my 


request to admit.  I can't just do it off the documents.  


That's hearsay.  It wouldn't be --- it wouldn't be 


admissible at court. 


THE COURT:  Okay.  


MR. RIESEN III:  I need their testimony to 


corroborate or refute the defendant's statements.  


THE COURT:  So my question is:  Is the information 


that --- that would be provided or turned over if there 


was compliance with Judge McCutchen's order, is that 


information or documents, are those necessary in order 


for you to proceed with those depositions?  


MR. RIESEN III:  No, they're not.  


THE COURT:  They're not?  Okay.  


MR. RIESEN III:  No, that's --- that's a separate 
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issue.  


THE COURT:  A separate issue.  Okay.  Because --- 


because my initial thinking was if that information was 


necessary in order to go forward with the depositions, we 


may have to hold the depositions in abeyance pending any 


final resolution of the contempt citation; you see with 


what I'm saying?  


MR. RIESEN III:  Yeah.  I --- I think --- I think 


the depositions and the things that I'm going to ask the 


two adjusters are primarily just about what they've 


already produced.  I want to ask them about these --- 


these statements they've taken.  They've already produced 


that.  


So I need to ask them about that because, you know, 


a lot of times you don't write down every single thing 


that you got from the defendant.  Right?  So I want to 


make sure that I have everything that he told them.  And 


I want to know what --- if there's any other information 


they learned to either corroborate or refute whether he 


was drinking or whether he had a medical emergency.  It's 


that simple.  


I am not looking for bad faith stuff.  I'm not 


looking for reserve information.  I'm not looking for any 


of that.  So the --- the claim file notes, I don't know 


what's in there.  I don't know what they're holding.  I 
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mean I --- Judge McCutchen has said we don't --- are not 


entitled to the --- the reserves, and I don't dispute 


that.  


I don't know what they're withholding.  I don't 


think that has anything to do with me asking the 


adjusters about what --- what their statements entailed.  


And --- and I think Jay and I agreed on most of that, but 


I think he was a little concerned that I might go further 


into bad faith and this and that.  But I --- I can just 


tell the Court out of candor if I'm not doing that, this 


is not a pretext.  I could care less at this point about 


bad faith.  It's not even right.  


THE COURT:  All right.  All right.  Yeah, I --- I 


just want to make sure that --- that you weren't kind of, 


I guess limited in --- in what you could --- you could 


find out or --- or ask about, because you didn't have the 


other documentation, but you're saying no, that's not the 


case.  All right.  


So Mr. Thompson, I --- and I've --- I've seen the 


proposed or suggested limits or guardrails on the --- the 


scope of the --- the depositions.  I guess one portion 


there wasn't any portion With the second there was issues 


on that.  Tell me about that.  


MR. THOMPSON:  Yes, Your Honor.  First, I think this 


motion is premature in its entirety, because we're --- 
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the Court is being asked to compel something that hasn't 


actually been requested in any way other than just an 


informal request.  We have not opposed the depositions at 


all in their entirety.  


The discussions that Mr. Riesen and I have had back 


and forth have been about scope of what is and isn't 


proper fair game as the depositions are occurring.  We do 


not oppose and do not contest asking these witnesses 


questions about the facts of the car wreck case.  But the 


information that has been repeatedly stated to us in 


writing is that plaintiff's counsel intends to ask these 


witnesses, questions about claims handling practices, 


what are your policies what would you normally do next as 


you're investigating a claim.  That's the significant 


problem that we have.  And --- 


(Simultaneous speaking) 


THE COURT:  Let's back up.  Let's back up.  You're 


saying it --- it's premature.  I thought --- I thought 


that was the purpose for the --- for the motion --- the 


plaintiff's motion to compel depositions not party 


witnesses to set the parameters of the --- of the 


depositions; is that not right?  


MR. THOMPSON:  What --- what I mean by that, Your 


Honor, is that the motion itself is premature for two 


reasons.  One is the Court's being asked to compel 
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non-parties to do something when no subpoena has been 


issued to those non-parties.  And --- 


(Simultaneous speaking) 


THE COURT:  You're suggesting they --- they should 


have issued the subpoenas and then either --- I guess not 


attend then there'd be a motion to compel or attend, 


objections, and then we'd be right back here setting the 


guardrails; is that what you're suggesting?  


MR. THOMPSON:  That's what the Rules of the Civil 


Procedures require.  The Court can't compel something 


that the rules don't allow the Court to compel.  


THE COURT:  Okay.  


MR. THOMPSON:  There's nothing to compel right now.  


But we're willing to do this voluntarily.  What I don't 


want to get into I think is similar to what Mr. Riesen is 


saying is --- 


(Simultaneous speaking) 


THE COURT:  Seems to me that --- that setting the 


guardrails now because it --- it's ultimately going to 


have to be determined by the Court in any event what 


those guardrails are.  Setting them now would certainly 


be more efficient.  


If you're saying that it's outside the rules for me 


to do it now, that Mr. Riesen has to, I guess issue the 


deposition notices, issue the subpoenas, and then y'all 
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can file for protective order, or subsequent to the 


depositions bring a motion either a protective order for 


those questions that are asked that you think are 


inappropriate, or Mr. Riesen can file a motion to compel.  


All right.  It seems a long way around on --- on 


that to --- to get there.  Okay. 


MR. THOMPSON:  I don't disagree, Your Honor, but I 


do believe that is the required procedure under the Rules 


of Civil Procedure. 


THE COURT:  Okay.  


MR. THOMPSON:  We should be able to do this by 


agreement.  


MR. RIESEN III:  Yeah.  Let me just say one thing:  


Mr. Thompson and I have had a discussion before I ever 


filed this.  It was my understanding that if I would have 


filed a subpoena it was going to be --- they'd file a 


motion to quash or a protective order unless I agreed to 


their scope of topics.  And this isn't a 30(b)(6).  I 


don't even have to give them a scope of topic.  I did 


that as a courtesy.  


THE COURT:  Right.  


MR. RIESEN III:  So I filed this because I 


thought --- I thought we were on the same page that this 


was going to be a way to --- to expedite the process, and 


I guess they want to drag it out.  I don't --- I 
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don't --- 


MR. THOMPSON:  No, none of that is accurate.  


That --- that's not even a proper characterization of the 


communications that we have had.  The only --- 


THE COURT:  All right.  


MR. THOMPSON:  --- communications we've had are --- 


(Simultaneous speaking) 


THE COURT:  Let's --- let's do this --- let's do 


this, Mr. Thompson:  I --- I do need to look at it.  If 


it's --- if it's premature, and --- and we want to do it 


properly, of course, because I wasn't wanting y'all 


waiving any protections or --- or objections that y'all 


have if we went forward today.  I certainly understand 


and appreciate that.  


But let me look at it and in all likelihood you --- 


you might be very well be right that it's premature at 


this stage.  I thought it was going to be premature 


because there was going to be other things that were 


going to be necessary for Mr. Riesen to have in hand 


before they were taken.  So --- yeah.  In all like --- 


I'll issue an order and in all likelihood, it will be 


that it's premature at this time, you know, and --- and 


certainly any ruling would be without any prejudice.  


Hopefully in the meantime, y'all can iron out the 


parameters and --- and go forward and then narrow the 
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scope of any objections that would be made at the 


deposition itself.  Okay?  


MR. THOMPSON:  Thank you, Your Honor.  


MR. RIESEN III:  Thank you, Your Honor. 


THE COURT:  Okay.  All right.  Thank you all. 


         (PROCEEDINGS CONCLUDED)
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