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IN THE COURT OF APPEALS
 STATE OF SOUTH CAROLINA



Robert Barnett, as Trustee of the RH 401(k) Plan,
   Respondent,

v.

Erica Lynn Davis,
 Austin J. Davis,
 and
 Signature Gain Express Trust, DTE 06/22/2022
 (An Irrevocable Express Trust Organization),
 Harol Alezu Lozano Moran, Sole Trustee,
   Defendants,

of which Erica Lynn Davis and Austin J. Davis are the Appellants.



Appeal From the Greenville County Court of Common Pleas
Appellate Case No. 2025-002218



[bookmark: _kj95o0ty03sq]MOTION FOR PERMISSION TO FILE APPELLANTS’ INITIAL BRIEF AND DESIGNATION OF MATTER OUT OF TIME

PURSUANT TO RULES 208 AND 240, SCACR

The Appellants, Austin J Davis and Erica L Davis, respectfully move this Court for permission to file their Initial Brief and Designation of Matter outside the deadlines prescribed by Rules 208 and 240, SCACR. In support of this motion, Appellants show the following:

1. On February 5, 2026, the Clerk of Court issued correspondence advising that the deadline for serving and filing the Initial Brief and Designation of Matter had passed and directing Appellants to file the documents within ten (10) days together with a motion requesting permission to file outside the deadline.


2. Appellants state that any delay in filing was the result of good-faith efforts to complete the Record on Appeal, ensure all transcripts were properly ordered and served, and prepare the Initial Brief in compliance with Rules 208 and 210, SCACR. Appellants are self-represented and have diligently attempted to comply with all procedural requirements.


3. There was substantial confusion regarding the transcript, which directly affected Appellants’ calculation of the Rule 208 briefing deadline.


· On November 26, 2025, Appellants received a transcript from the court reporter that was incorrect, not being the transcript of the relevant hearing.


· Appellants promptly contacted the reporter to resolve the discrepancy, and the correct transcript was not provided until December 3, 2025.


· The transcript was then filed in the circuit court on December 9, 2025, and Appellants reasonably believed that this constituted service on all parties through the court’s electronic notification system, as is customary.


· Appellants’ calculation of the Rule 208 deadline was therefore based on the understanding that service occurred upon the filing of the transcript in the circuit court on December 9, 2025.


4. Appellants did not willfully disregard appellate deadlines. The delay resulted from a reasonable and good-faith misunderstanding caused by the transcript irregularities described above, a misunderstanding in deadline requirements, combined with the significant work required to compile the Record on Appeal, verify transcript filing and service, and finalize the Initial Brief.


5. Rule 240, SCACR, grants the Court discretion to accept filings out of time upon a showing of good cause. South Carolina appellate courts recognize that excusable neglect, a reasonable misunderstanding of procedural timelines, and good-faith efforts to comply, especially by pro se litigants, constitute sufficient cause for relief from strict filing deadlines.


6. The Respondent will not be prejudiced by the acceptance of the out-of-time filings. The Record on Appeal has been completed, the Initial Brief is prepared, and Appellants now present both filings contemporaneously with this motion.


WHEREFORE, Appellants respectfully request that this Court:

A. Grant permission to file their Initial Brief and Designation of Matter outside the deadlines set by Rules 208 and 240, SCACR;
 B. Accept the attached filings as timely submitted; and
 C. Grant such other and further relief as the Court deems just and proper.

Respectfully presented,

 s/ Erica Lynn Davis, Appellant					s/ Austin J. Davis, Appellant
 131 Roundtree Drive							131 Roundtree Drive
 Simpsonville, SC 29681						Simpsonville, SC 29681




Date: February, 14, 2026



[bookmark: _l3bcketv1u7h]

[bookmark: _l2e8t654p20x]

[bookmark: _gglr0njv3adn]

[bookmark: _et7jv59z7s2p]

[bookmark: _p0ljyzfmqvza]

[bookmark: _hg21kr55jd0o]

[bookmark: _xnj694uibgiu]

[bookmark: _os2x5ll1netj]

[bookmark: _7efniqq7ajmm]

[bookmark: _6ehl0ltfjxbv]CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of February, 2026, I served a copy of the foregoing Motion for Permission to File Out of Time, together with the Appellants’ Initial Brief and Designation of Matter, upon counsel for Respondent via the Court’s electronic filing and notification system used by the Appellate Court (which Respondent should receive notification of on Monday, February 16, 2025)





s/ Austin J. Davis						

Austin J. Davis, Appellant

Self-Represented

131 Roundtree Drive,

Simpsonville, SC, 29681
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[bookmark: _cma7upkkhcv3]DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON APPEAL

Appellants’ Designation Under Rule 210, SCACR

Pursuant to Rule 210(c)–(e), SCACR, Appellants Erica Lynn Davis and Austin J. Davis hereby designate the following materials to be included in the Record on Appeal. Each item listed below was filed in the lower court and is necessary for appellate review, including all pleadings, motions, orders, affidavits, exhibits, and the complete hearing transcript. Page references correspond to the pagination assigned within the Record on Appeal (R. ___).



[bookmark: _77px6syldy97]
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(Required by Rule 210(c)(1))

1. Lis Pendens (filed 06/18/2025) – R. 1


2. Exhibit A to Lis Pendens – Legal Description – R. 2


3. Certificate of Exemption from Administrative Order 2011-05-02-01 – R. 3


4. Certificate of Exemption / Withdrawal from Arbitration / Mediation – R. 4


5. Summons (filed 06/18/2025) – R. 5


6. Complaint, including FDCPA Notice (pp. 1–5) – R. 6–10


7. Plaintiff’s Verification of Complaint – R. 11–12


8. Exhibit A – Cover Sheet to Complaint – R. 13


9. Exhibit A – Copy of Promissory Note – R. 14–16


10. Exhibit A (Cont.) – Plaintiff’s Allonge to Note (Copy) – R. 17–18


11. Exhibit B – Cover Sheet – R. 19


12. Exhibit B – Mortgage Copy of Original Instrument – R. 20–36


13. Exhibit C – Cover Sheet – R. 37


14. Exhibit C – Assignment of Note, Mortgage, and Other Loan Documents – R. 38–42


15. Exhibit C – Demand Letter from Haynesworth Sinkler Boyd – R. 43–44


16. Exhibit C – Statement Attached to Demand Letter – R. 45


17. Affidavit of Service (Plaintiff to Defendants) – R. 46–48


18. Verified Counterclaim (filed 07/24/2025) – R. 49–55


19. Petition to Dismiss (Special Appearance) – R. 56–63




[bookmark: _hfhhr9r5mz9x]II. MOTIONS AND RESPONSES

(Required by Rule 210(c)(2)–(3))

20. Plaintiff’s Amended Service Notification (incl. Electronic Notification) – R. 64–67


21. Plaintiff’s Counsel Affidavit(s) – R. 68–73


22. Proposed Order of Reference (Motion) – R. 74–75


23. Electronically Signed Order of Reference (Clerk’s Order) – R. 76


24. Rule 60(b) Petition to Vacate Order of Reference – R. 77–81


25. Petition to Strike Affidavit from Record – R. 82–85


26. Objection to Clerk’s Entry of Order Without Judicial Authority – R. 86–87


27. Notice of Motion and Motion to Strike and for Default Judgment – R. 88–89


28. Plaintiff’s Response to Counterclaim – R. 90–93


29. Plaintiff’s Notice of Motion and Motion for Summary Judgment – R. 94–95


30. Plaintiff’s Affidavit in Support of Summary Judgment – R. 96–98


31. Response in Opposition to Motion to Strike – R. 99–105


32. Jurisdictional Memo on Standing & Subject Matter Jurisdiction – R. 106–109


33. Notice of Hearing (incl. Certificate of Service) – R. 110–112


34. Objection to Noticed Hearing – R. 113–115


35. Petition to Strike Noticed Hearing – R. 116–117


36. Affidavit of Attorney’s Fees – R. 118–120


37. Affidavit of Costs – R. 121–122


38. Plaintiff Exhibit Record / Receipt Form #4278 – R. 123


39. Emergency Motion for Limited Rule 43 Hearing (Cover Sheet) – R. 124


40. Emergency Motion for Limited Rule 43 Hearing (Cont.) – R. 125–128


41. Motion to Compel Production of Evidence of Funding (Cover Sheet) – R. 129


42. Motion to Compel Production of Evidence of Funding (Cont., incl. Certificate of Service) – R. 130–135




[bookmark: _qqxstsw6r63e]III. EXHIBITS FILED WITH MOTIONS

(Required by Rule 210(c)(4))

43. Exhibit A – Cover Sheet (Attached to Motion to Compel) – R. 136


44. Exhibit A – Certified Copy of Original Deed – R. 137–139




[bookmark: _4f5qob5no74b]IV. ORDERS AND JUDGMENT

(Required by Rule 210(c)(5))

45. Master’s Order / Judgment of Foreclosure and Sale – R. 140–150


46. Master’s Order – Electronic Entry Form – R. 151
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(Required by Rule 210(c)(6))

47. Transcript of the September 17, 2025 Hearing, including Court Reporter Certificate (filed 12/09/2025) – R. 152–178
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[bookmark: _gaknutae4evj]VI. ITEMS SPECIFICALLY EXCLUDED (Rule 210(c))

Appellants exclude from the Record on Appeal all materials not filed in the lower court, not specifically incorporated by reference, or not required under SCACR 210.




[bookmark: _2b0o9ay8s5g9]

[bookmark: _excfu8d5gxno]

[bookmark: _742g8rd3mgj6]

[bookmark: _cyhfgpduawsq]

[bookmark: _x8edf37ot2u4]

[bookmark: _jza4fqgfwa3t]

[bookmark: _c9yl6bxs0in]

[bookmark: _4ete5x8yfnnb]

[bookmark: _456nzwpmasjc]

[bookmark: _9pdjrytgxyvk]

[bookmark: _ujst0zfx84dp]

[bookmark: _tx8nnrq8w8sh]

[bookmark: _83qpwt4h9y7]CERTIFICATION

Appellants certify that the foregoing Designation includes all matter necessary for appellate review under Rule 210, SCACR.









s/ Austin J. Davis						

Austin J. Davis, Appellant

Self-Represented

131 Roundtree Drive,

Simpsonville, SC, 29681





s/ Erica L. Davis						

Erica L. Davis, Appellant

Self-Represented

131 Roundtree Drive,

Simpsonville, SC, 29681
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Opening Brief

Presented by:
 Austin J. Davis

EricaLynn Davis

Self Represented





Date: February 15, 2025
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This appeal is taken from a Final Judgment of Foreclosure and Sale entered in the Greenville County Court of Common Pleas on September 24, 2025. This Court’s jurisdiction is invoked pursuant to 1978 Act No. 587, § 2, 1985 Act No. 100, § 1 (codified at S.C. Code Ann. § 14-3-330), which grants the Court of Appeals jurisdiction to review final judgments. This appeal is timely filed in conjunction with a motion for permission to file Initial Brief and Designation of Matter outside the deadlines prescribed by Rules 208 and 240, SCACR.

[bookmark: _p0bxroocw626]STATEMENT OF THE ISSUES ON APPEAL

1. Whether the circuit court violated Appellants’ due process rights by entering a foreclosure judgment based on a series of unsupported judicial presumptions—including the admissibility of unauthenticated documents, the conclusive effect of a verified complaint, and the notion that a co-defendant’s default cures a failure to prove standing—thereby depriving Appellants of a meaningful opportunity to be heard and to present a defense.

2. Whether the circuit court violated Appellants’ equal protection rights by applying a dual system of evidentiary rules, accepting the plaintiff’s pleadings and copies as conclusive proof while systematically excluding and refusing to adjudicate Appellants’ evidence requests and subsequent defenses challenging authenticity, ownership, and consideration.

3. Whether the circuit court lacked subject matter jurisdiction to enter an Order of Reference and a final judgment where the plaintiff’s standing to foreclose was properly challenged by the equitable titleholder of record and never proven with competent, admissible evidence.

4. Whether the trial Court erred in considering and ruling on a Motion for Summary Judgment before discovery enabled Appellant to acquire information to prove the Appellee’s standing

5. Whether the trial Court erred in finding that Appellees had standing to foreclose. 

6. Whether the trial Court erred in concluding there were no genuine issues of disputed fact.

7. Whether the trial Court erred in accepting hearsay testimony from opposing counsel via affidavit.

8. Whether Appellee is entitled to attorney fees and costs.

9. Whether the trial court erred in ordering and executing the subsequent auction, sale, and pending removal of Appellants and their property.

[bookmark: _uzp3ycklkkzb]STATEMENT OF FACTS

1. Appellee is an alleged secondary mortgage servicer, who allegedly obtained the subject Note and Mortgage from the original servicer, Synovus.

2. Appellee was allegedly assigned this Note and Mortgage on May 15, 2025 with the alleged transfer becoming effective that same day. (R. at 38-42).

3. Appellee filed a foreclosure complaint in the Circuit Court on June 18, 2025. (R. at 6-10). Subsequently, Appellant’s were served on June 26, 2025. 

4. Appellants, trustees for the equitable titleholder of record, SIGNATURE GAIN EXPRESS TRUST, filed a Petition to Dismiss and a Verified Counterclaim on July 24, 2025 (R. at 56-63) and (R. at 49-55) respectively`1	, challenging Appellee’s standing and demanding an evidentiary hearing to authenticate documents and prove chain of title, and substantiate the assertions presented within the counterclaim. This filing was timely under applicable court rule 12(a) SCRCP. 

5. The counterclaim directly preserves a defense that Plaintiff “negligently misrepresented the existence and enforceability of the note, its right to enforce, and the timing of the debt acquisition, causing confusion and legal injury.” (R. at 7,8)(References added in respect to order mentioned).

6. The Petition to Dismiss contained a prayer for relief that requested the court hold a Rule 43 Hearing to validate the documents the Plaintiff presented into evidence by a competent and unbiased third party. (R. at 62-63).

7. The circuit court entered an Order of Reference on July 30, 2025, while these challenges were pending “[in order to] make findings of fact and conclusions of law; dispose of any and all issues and enter a final judgment in the case;...”. (R. at 74).

8. Appellee subsequently moved for summary judgment. (R. at 94-95).

9. Following the aforementioned hearing at which only Appellee’s counsel appeared and no witnesses or properly authenticated admissible evidence were presented. 

10. On September 24, 2025, before the Order of Judgement was entered, Appellants filed an Emergency Rule 43 Motion (R. at 125-128), as well as a Motion to Compel Evidence. (R. at 130-135). Order was filed on that same day, but chronologically later.

11. Following this hearing the Master in Equity entered a Final Judgment of Foreclosure and Sale on September 24, 2025. This appeal timely follows.

12. The Master’s Order of Foreclosure, entered September 24, 2025, states it relied on “closing documents (R. at 140)… show that the money for the loan went to purchase the subject property” and “what appears to be the original of the Promissory Note” displayed in court. (R. at 140).

13. The Order further declares “no material fact in dispute” while ignoring Appellants’ pending, verified challenges. (R. at 140-141).

[bookmark: _c5qzbiw5jf6v]STATEMENT OF THE CASE

The material facts are procedural and revolve around the evidence that was not presented. Appellee’s claim rests entirely on copies of a note, mortgage, and assignment attached to its Summons and Complaint as Exhibits A, B, and C. (R. at 13-42); and that they had been assigned a “[valid] debt secured thereby.” (R. at 7). Appellants, appearing specially and not generally as trustees for the titled owner, specifically challenged the authenticity of these documents, the validity of the assignment, and the proof of consideration/ existence of the alleged debt. Appellants filed a Petition to Dismiss and a Verified Counterclaim, which included demands for a hearing pursuant to Rule 43, S.C. R. Civ. P., to compel Appellee to meet its burden of proof. (R. at 50-53).

The Master’s Order of Foreclosure, entered September 24, 2025, states it relied on “closing documents… show that the money for the loan went to purchase the subject property” and “what appears to be the original of the Promissory Note” displayed in court. (R. at 140). The closing documents were never admitted into evidence rather only emailed to the Master and the Appellants from the Appellee at the Master’s request. (R. at 176-177) No witness testified as to their authenticity, no custodian affidavit was provided, and absolutely no foundation was laid under the South Carolina Rules of Evidence. The Order further declares “no material fact in dispute” while ignoring Appellants’ pending, verified challenges. (R. at 140-141). It notes the individual borrowers were in default but proceeds to foreclose against the Trust without a finding, based on admissible evidence, that Appellee is the holder of the original note entitled to enforce it against the Trust. (R. at 142). The Order dismisses Appellants’ counterclaims in a single sentence as “without merit,” without any analysis or findings of fact. (R. at 148).

The documents requested for review in the Appellants’ petition (R. at 62,63), memorandum (R. at 107-108), and motion(s) (R. at 126,127, 131-134) are not obscure or fictional documents. They are required by either Federal Statute, a Federally organized and controlled bureaucracy or regulatory agency, the IRS, Trust law, accounting practices or prior precedent. The Appellants also have a right to this information, as their name is on the account, the pledged collateral, and the subsequent collateral account opened upon the deposit of said collateral.

[bookmark: _4ym1t2z96go6]STANDARD OF REVIEW

This appeal presents questions of constitutional due process, subject-matter jurisdiction, the admissibility of evidence, and the trial court’s failure to make findings of fact as required by Rule 52(a), SCRCP. Each issue carries its own well-established standard of review.

Constitutional questions, including whether the proceedings violated the Due Process Clause or the Equal Protection Clause, are reviewed de novo. Snow v. Smith, 321 S.C. 548, 551, 470 S.E.2d 573, 575 (Ct. App. 1996) (constitutional due process violations are reviewed without deference). Whether a litigant received a “meaningful opportunity to be heard” is a pure question of law. Mathews v. Eldridge, 424 U.S. 319, 333 (1976).

Standing and subject-matter jurisdiction are also reviewed de novo, as they are questions of law that may be raised at any stage of the proceedings. In re Foreclosure of G & H Land Co., 389 S.C. 520, 525, 698 S.E.2d 823, 826 (Ct. App. 2010); Roche v. Young Bros., 318 S.C. 207, 210, 456 S.E.2d 897, 899 (1995).

Evidentiary rulings, including the admission of unauthenticated documents and the refusal to hold a Rule 43 evidentiary hearing, are reviewed for abuse of discretion, but that discretion “is constrained by the Rules of Evidence.” J.K. Constr. v. W. Carolina Reg’l Sewer Auth., 336 S.C. 162, 170, 519 S.E.2d 561, 565 (Ct. App. 1999). Evidence not properly authenticated “is not admissible,” and reliance on such evidence constitutes reversible error. Concrete Servs., Inc. v. USF&G Co., 331 S.C. 506, 510, 498 S.E.2d 865, 867 (1998).

A trial court’s failure to make findings of fact and conclusions of law under Rule 52(a), SCRCP, is reviewed as a matter of law, because adequate findings are necessary to permit appellate review. Thompson v. Pruitt Corp., 416 S.C. 161, 168, 785 S.E.2d 438, 442 (2016). A conclusory order unsupported by specific factual findings requires reversal. Feliciano v. Alibaugh, 373 S.C. 318, 322, 644 S.E.2d 271, 273 (Ct. App. 2007).

To the extent the foreclosure judgment rests on legal conclusions—including the determination of holder status, the legal sufficiency of an allonge, or the effect of federal statutory provisions—those questions are reviewed de novo. Wells Fargo Bank, N.A. v. Smith, 398 S.C. 565, 568, 730 S.E.2d 305, 307 (2012).

Finally, whether the court applied an unequal or inconsistent procedural standard in violation of the Equal Protection Clause is reviewed de novo, as it presents a pure question of constitutional law. Hewins, 409 S.C. at 102, 761 S.E.2d at 23.

[bookmark: _fna8lb1kztrs]ARGUMENT(s)

I. THE CIRCUIT COURT VIOLATED DUE PROCESS BY ADOPTING A SERIES OF UNSUPPORTED PRESUMPTIONS THAT DEPRIVED APPELLANTS OF A MEANINGFUL OPPORTUNITY TO BE HEARD AND TO PRESENT A DEFENSE.

Due process requires that a deprivation of property be preceded by notice and “the opportunity to be heard ‘at a meaningful time and in a meaningful manner.’” Mathews v. Eldridge, 424 U.S. 319, 333 (1976). Here, the circuit court circumvented this requirement at every turn, employing a cascade of presumptions to relieve Appellee of its burden of proof and to block Appellants’ defenses. A “presumption is a procedural device that allocates the burden of production… [It] does not alter the burden of persuasion, nor does it ‘possess [an] independent evidentiary value.’” Reves v. Ernst & Young, 494 U.S. 56, 66 (1990). The court’s judgment, however, treats Appellees’ presumptions as conclusive facts, violating both procedural rules and the Fifth and Fourteenth Amendments to the U.S. Constitution and Article I, § 9 of the South Carolina Constitution.

A. The Court Presumed the Admissibility of Unauthenticated and Incomplete Documents, Violating Foundational Rules of Evidence and the Right to Confront Proof

The Master’s Order explicitly bases its finding of indebtedness on “closing documents” and an in-court display of what “appears to be the original of the Promissory Note.” (R. at 140). Additionally, the conclusion drawn from what appear[ed] to be the original was contradictory and drawn from an ambiguous presentation of the note itself within the hearing. The master asked the opposing counsel “do you have a copy of the original Note with you?”. The response was “yes”; confirming that this was in fact a copy. (R. at 163). Then the master began exhibiting confusion on precisely what he had asked for. The appellants pointed out and wanted clarification for the record on whether the document was a copy or the original. (R. at 163). The master responded that he had indeed asked the attorney for the original and was given that very original to inspect. (R. at 163).Two distinct things pointed out by the appellants were that: (a) the note was not under notary seal, (R. at 164); (b) the chain of assignment (by reference) seemed to be missing. The validity of the document's original nature was clearly questioned by the appellants. The court’s conclusion was drawn from this in court display, and emailed copies of the closing documents. This conclusion rests on a critical and erroneous presumption: that these documents were admissible in the first place to conclusively prove the debt without any qualifying foundational testimony or certification, that this was indeed an original document, and that the subsequent assignment of such documents were consistent with governing statutes regarding transfer rights of . This presumption is irreconcilable with the South Carolina Rules of Evidence and binding precedent.

The Plaintiff presented a document it represented to be the “original” note, but that document did not include the allonges or endorsements, nor any additional pages reflecting a lawful and complete chain of title. Under South Carolina’s adoption of the Uniform Commercial Code, an endorsement must be “written on the instrument or on a paper affixed to the instrument.” S.C. Code Ann. § 36-3-204(a). A purported allonge not physically attached to the original note is legally ineffective. Because the Plaintiff failed to produce an affixed allonge—and instead presented an incomplete instrument—the Plaintiff failed to establish itself as the “holder” under § 36-3-301 and therefore could not enforce the note as a matter of law.

South Carolina appellate precedent confirms that a foreclosing party must prove ownership of both the note and the mortgage through competent, authenticated evidence. In Bank of America, N.A. v. Draper, 405 S.C. 214, 221, 746 S.E.2d 478 (Ct. App. 2013), the Court held that a plaintiff must prove its status as the lawful owner of the note and that “mere allegations are insufficient.” A note with no affixed endorsement, and no accompanying evidence of proper transfer, fails to satisfy this burden. South Carolina courts have repeatedly rejected efforts to enforce instruments where the purported chain of title is incomplete or contested. See also HSBC Mortg. Servs. v. Murphy, 420 S.C. 642, 804 S.E.2d 720 (2017) (foreclosing party must present competent evidence of assignment). Because the Plaintiff did not produce the actual allonge or any affixed endorsements when confronted with an authenticity challenge, the trial court’s acceptance of the incomplete note violated Rules 901, 1002, and 1003, SCRE, and deprived Appellants of their right to a proper evidentiary foundation.

Courts nationwide interpreting the identical UCC provision have uniformly rejected unattached or suspiciously loose allonges. The Second Circuit in Slutsky v. Blooming Grove, 281 A.D. 2d 764 (N.Y. App. Div. 2001), held that an allonge “must be so firmly affixed to the note as to become part of it,” and invalidated a loose endorsement offered in litigation. The Florida Third District Court of Appeal, citing the same UCC rule adopted in South Carolina, reversed a foreclosure where an allonge was not proven to have been affixed at the time of transfer. Riggs v. Aurora Loan Servs., 36 So. 3d 932, 933–34 (Fla. 4th DCA 2010). Numerous jurisdictions—including Massachusetts, New Jersey, and federal bankruptcy courts—have reached the same conclusion: a free-floating allonge, is insufficient to prove transfer or standing. These authorities are persuasive because South Carolina has adopted the same UCC text and applies it with equal rigor in determining holder status and admissibility.

Because Plaintiff's in-court presentation, claimed as the purported “original” note was incomplete, with no affixed allonge, and because the Master-in-Equity relied on this defective instrument despite a preserved authenticity objection (by way of pointing out an incomplete chain of title transfers (R. at 156-158), the order of foreclosure rests on inadmissible and legally insufficient evidence. Under Draper, Murphy, and § 36-3-204(a), the failure to produce an affixed allonge is fatal to standing and constitutes reversible error. The judgment must therefore be vacated because Plaintiff failed to prove it was the lawful holder of the original note at any time, and the court lacked evidence sufficient to sustain foreclosure.

Authentication is “a condition precedent to admissibility,” requiring “evidence sufficient to support a finding that the matter in question is what its proponent claims.” S.C. R. Evid. 901(a). The best evidence rule further requires the original writing to prove its contents. S.C. R. Evid. 1002. These rules, promulgated under authority of Act of February 15, 1870, No. 275, § 2, 1870 S.C. Acts 387, 388, are not mere technicalities but foundational safeguards against inaccuracy and fraud. First Union Nat’l Bank of S.C. v. Soden, 333 S.C. 554, 566, 511 S.E.2d 372, 378 (Ct. App. 1998) (“The purpose of the best evidence rule is to prevent inaccuracy and fraud when attempting to prove the contents of a document.”). The record is devoid of any custodian testimony, Rule 902 certification, or foundational affidavit that would satisfy Act of June 14, 1995, No. 83, § 3, 1995 S.C. Acts 374, 376. No credible and knowledgeable witness was presented to authenticate the “closing documents” or the alleged original note displayed in court. Rather the only testimony obtained in the pleadings or the hearing was that of the Plaintiff’s counsel. (R. at 164-167, 96-97)

By presuming admissibility from a bare in-court display and unattested copies, the court denied Appellants any opportunity to cross-examine a witness, challenge the documents’ provenance, or test their validity – all avenues that would have been made available within a Rule 43 hearing. This presumption transformed a procedural safeguard into a nullity. Snow v. Smith, 321 S.C. 548, 551, 470 S.E.2d 573, 575 (Ct. App. 1996) (reviewing due process violations de novo). As this Court has held, “[i]f evidence is not properly authenticated, it is not admissible.” Concrete Servs., Inc. v. USF&G Co., 331 S.C. 506, 510, 498 S.E.2d 865, 867 (1998). A court’s discretion in admitting evidence is “limited by the rules of evidence.” J.K. Constr. v. W. Carolina Reg’l Sewer Auth., 336 S.C. 162, 170, 519 S.E.2d 561, 565 (Ct. App. 1999). Where, as here, no foundation is laid and the reliance on inadmissible materials as the basis for judgment is a clear abuse of that discretion and a denial of due process. Smith v. Tiffany, 419 S.C. 548, 558, 799 S.E.2d 479, 484 (Ct. App. 2017). The challenge of admissibility was also raised by the Appellants in the hearing (R. at 156) as well as within the pleadings (R. at 50, 57-62, 102-103, 107-108, 114-115, 126, 131-132)

B. The Court Presumed Material Facts Were Undisputed by Ignoring Verified Challenges, Violating Rule 52(a) and the Requirement for Specific Findings

The Master’s Order declares “no material fact in dispute” based solely on “Plaintiff’s verified Complaint… Affidavit of Debt… with supporting exhibits” (R. at 141) [and] loan documents.” This constitutes a second, fatal presumption: that a verified complaint and an affidavit are sufficient to resolve a case on the merits, even when specific, verified counter-pleadings have placed authenticity, ownership, and consideration directly in controversy. This presumption violates both the rule of law and due process.

Rule 52(a) of the South Carolina Rules of Civil Procedure commands that in nonjury matters, the court “shall find the facts specially and state separately its conclusions of law.” Its purpose is to facilitate meaningful appellate review. Goldman v. Alk, 422 S.C. 429, 437, 812 S.E.2d 488, 492 (Ct. App. 2018). This requirement is not satisfied by a conclusory recitation that no facts are disputed. Appellants’ Petition to Dismiss and Verified Counterclaim specifically challenged the authenticity of the loan documents, the validity of the assignment, and the proof of consideration. These were not “unverified, conclusory allegations,” Doe v. Roe, 421 S.C. 490, 498, 807 S.E.2d 695, 699 (Ct. App. 2017), but specific demands for proof that created genuine disputes of material fact.

The court’s presumption that Appellee’s pleadings and exhibits were sufficient proof is directly contrary to law. As held in First Union, a party “must do more than simply rely on the allegations of its pleadings to carry its burden of proof.” 333 S.C. at 566, 511 S.E.2d at 378. In the foreclosure context, this burden includes proving “the mortgage and note are held by the plaintiff.” Wells Fargo Bank, N.A. v. Smith, 398 S.C. 565, 568, 730 S.E.2d 305, 307 (2012). An affidavit of debt, if unsupported by proper business records foundation, is inadmissible hearsay. Bank of Am., N.A. v. Draper, 405 S.C. 214, 221, 746 S.E.2d 478, 481 (Ct. App. 2013); S.C. R. Evid. 801(c), 803(6). The legislative framework for foreclosure, Act of March 22, 1932, No. 794, § 1, 1932 S.C. Acts 1185, 1185-86, requires a judicial finding of the debt and default based on evidence properly authenticated. By declaring no material fact in dispute without making specific findings on these contested issues, the court violated Rule 52(a) and deprived Appellants of their due process right to a reasoned adjudication of their defenses.

C. The Court Presumed a Co-Defendant’s Default Cured the Plaintiff’s Failure to Prove Standing Against the Appearing Equitable Titleholder, a Jurisdictional Error

The Order notes the individual borrowers were in default but proceeds to judgment against the Signature Gain Express Trust, the record titleholder that had actively appeared (by and through its trustees) and contested the action. (R. at 56). This reflects a third erroneous presumption: that a co-defendant’s default relieves a plaintiff of its burden to establish standing against a non-defaulting party who has specifically challenged it. This is a jurisdictional error of constitutional dimension.

1. The First Amendment Petition and the Special Appearance Negated Any Presumption of Submission to Jurisdiction

On July 24, 2025, the docketed equitable titleholder, SIGNATURE GAIN EXPRESS TRUST, filed a Petition to Dismiss that expressly stated: “NOW COMES Petitioner… appearing specially, not generally, and without granting jurisdiction.” (R. at 56). This filing invoked the First Amendment right “to petition the Government for a redress of grievances.” U.S. Const. amend. I. It was a precise legal act: a special appearance conditioned solely on the court’s adjudication of the jurisdictional challenge under Rule 12(b)(1) and Rule 12(h)(3), SCRCP.

The court and plaintiff presumed that this act constituted a general appearance waiving jurisdictional objections. This presumption is a legal error. The right to petition permits access to the courts without compelled surrender of constitutional defenses. McDonald v. Smith, 472 U.S. 479, 482-84 (1985). A party may appear specially to contest jurisdiction without submitting to the court’s general power. See Roche v. Young Bros., Inc., 318 S.C. 207, 210, 456 S.E.2d 897, 899 (1995) (jurisdictional defects can be raised at any time). The Trust’s express reservation negated any inference of consent. Due process forbids a court from presuming consent to adjudicatory power not established on the record. U.S. Const. amend. XIV, § 1. By proceeding to the merits while this special-appearance petition was pending, the court acted without jurisdiction.

Standing is “a jurisdictional prerequisite to filing an action” derived from the case-or-controversy requirement of Article III of the U.S. Constitution. In re Foreclosure of Deed of Tr. Executed by G & H Land Co., 389 S.C. 520, 525, 698 S.E.2d 823, 826 (Ct. App. 2010); Southeast Resource Recovery, Inc. v. S.C. Dep’t of Health & Envt’l Control, 358 S.C. 402, 411, 595 S.E.2d 468, 473 (2004). It is “a jurisdictional issue that may be raised at any time.” Hamm v. Ameriquest Mortgage Co., 379 S.C. 561, 565, 666 S.E.2d 454, 456 (2008). 

The Trust’s active participation through its Petition to Dismiss placed Appellee’s standing directly at issue. The plaintiff’s burden to prove it was the “holder of the note or ha[d] a valid assignment of the mortgage,” First Union, 333 S.C. at 564, 511 S.E.2d at 377, was not excused by the unrelated default of other parties. Default judgments are permitted against parties who fail to plead or otherwise answer; they do not authorize judgments against other parties based on presumption rather than proof. Rogers v. [Redacted], S.C. Ct. App. (2015) (unpublished) (“Default does not relieve a plaintiff of its burden to establish standing against a party who has appeared and contested it.”). The court’s entry of judgment against the Trust, without any finding based on admissible evidence that Appellee was the holder entitled to enforce the obligation against the Trust, was a jurisdictional error. “Without standing, a court lacks subject matter jurisdiction.” In re Foreclosure of G & H Land Co., 389 S.C. at 525, 698 S.E.2d at 826.

2. The Court Presumed Standing from Unauthenticated Pleadings While Denying a Hearing on Competent Evidence, Violating Due Process

The plaintiff’s case rested on copies of documents and an affidavit of debt. The Trust’s petition demanded an evidentiary hearing under Rule 43 to authenticate the note, establish a certified chain of title, and prove consideration. The court presumed that the pleadings and copies were sufficient to establish standing, effectively rendering the requested hearing unnecessary. This presumption and subsequent rendering violates the rules of evidence and due process.

Authentication and the original writing rule are mandatory “conditions precedent to admissibility.” S.C. R. Evid. 901(a), 1002. “If evidence is not properly authenticated, it is not admissible.” Concrete Servs., Inc. v. USF&G Co., 331 S.C. 506, 510, 498 S.E.2d 865, 867 (1998). A court cannot assume the existence of a case or controversy from the very materials whose authenticity and ownership are under active challenge. The Trust’s petition placed these foundational facts in dispute. By denying a hearing and relying on the presumed validity of unauthenticated documents, the court deprived Appellants of the “meaningful opportunity to be heard” guaranteed by due process. Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Goldberg v. Kelly, 397 U.S. 254, 269 (1970).

3. The Court Violated Rule 12(a)(4) by Failing to Provide the Mandatory Ten-Day Window to Answer After Implicitly Denying the Jurisdictional Challenge

Even if the September 17, 2025 hearing is construed as an implicit denial of the Trust’s petition, the court committed a separate, fatal procedural error. Rule 12(a)(4), SCRCP, is unequivocal: “If the court denies the motion… the responsive pleading shall be served within ten days after notice of the court’s action.” The hearing was the court’s “action.” The Master’s Order, issued just seven days later on September 24, 2025, (R. at 140), foreclosed the mandatory ten-day period to answer. By entering a final judgment of foreclosure before the rule-prescribed period to plead had expired, the court entered a default that was, by definition, premature and void. A judgment entered in violation of a mandatory procedural rule designed to protect a party’s right to be heard is reversible error. This violation alone requires reversal.

D. The Court’s Denial of an Evidentiary Hearing Prevented Adjudication of a Preserved, Dispositive Defense Based on the Controlling Statutory Authorities, Voiding the Plaintiff’s Claim as a Matter of Law

Appellants also preserved a defense that goes to the heart of the plaintiff’s standing: the absence of a valid, outstanding debt. Through their Motion to Compel Production of Evidence (R. at 130-134), Appellants placed the plaintiff’s proof of consideration and funding directly at issue, demanding the paper trail that would show the alleged traditional loan of money and therefore outstanding debt. ¶¶ 2-3. The court’s failure to rule on this motion or order a hearing allowed the case to proceed on the presumption of a valid debt, while blocking Appellants from proving the fact that extinguished it.

The legal significance of this missing proof is grounded in positive federal law. The Federal Reserve Act, specifically 59 Stat. 237, § 2 (1945), provides that when a member bank deposits eligible paper, including promissory notes, with a Federal Reserve Bank, such notes “shall be the obligations of the Federal Reserve bank procuring the same” and are received “at par.” This statutory framework effects a novation: the note is exchanged for its face value, and the obligation transfers to the Federal Reserve. The original lender no longer holds a collectable debt; it holds cash or credit from the central bank in exchange for the pledged collateral (note).

Appellants’ discovery demands sought the very evidence that would prove this statutory reality applied. By asking for certified proof of the fund transfer and the account into which proceeds were deposited, Appellants were challenging the plaintiff to disprove that the note had been monetized through the Federal Reserve system. The court’s refusal to compel this discovery or to hold a hearing where Appellants could present contrary statutory evidence and analysis (including a forensic audit prepared for that very purpose) constituted a denial of due process. See Goldberg v. Kelly, 397 U.S. 254, 269 (1970) (due process includes the right to present evidence and to confront and cross-examine witnesses).

The due process violation is compounded because the defense is dispositive. If the note was deposited as eligible paper at par, then:

1. The obligation was satisfied upon deposit, as the intermediary received its equal value (i.e. “at par”).

2. The obligation became that of the Federal Reserve Bank by statute.

3. The plaintiff, a subsequent claimant, cannot be the “holder” or “owner” of an obligation that was extinguished and transferred before its alleged assignment.

By denying a hearing on this preserved defense, the court allowed the plaintiff to obtain a judgment on an inadmissible presumption of debt while systematically excluding the statutory facts and analysis that would have rebutted it. This is the essence of a due process violation: the state-assisted deprivation of property based on a one-sided and incomplete record. Coventry v. Deutsche Bank Nat’l Tr. Co., 251 So. 3d 897, 900 (Fla. 3d DCA 2018) (reversing foreclosure where defendant was denied opportunity to present evidence that note was satisfied via securitization).

Conclusion of Argument I

The circuit court’s judgment rests on a series of unlawful presumptions that collectively deprived Appellants of the due process guaranteed by the federal and state constitutions. The court presumed the admissibility and completeness of an unauthenticated and facially defective note, despite Appellants’ express challenges to authenticity, missing allonges, and an incomplete chain of title. It further presumed standing from pleadings and an affidavit of debt while denying Appellants the evidentiary hearing required to test those very assertions under Rules 901, 1002, and 43. It presumed that no material facts were in dispute even though Appellants filed verified pleadings placing ownership, consideration, and document validity squarely at issue. It presumed jurisdiction against the appearing equitable titleholder based on a co-defendant’s alleged default, disregarding the Trust’s special appearance and its preserved Rule 12(b)(1) challenges as well as the 10 day window allowed after a ruling on standing and subject matter jurisdiction for co-defendants to furnish an answer. It presumed that the plaintiff’s failure to produce proof of funding or consideration was immaterial, while simultaneously blocking the statutory defense demonstrating the legal impossibility of an outstanding debt under 59 Stat. 237. Each presumption substituted speculation for evidence, nullifying Appellants’ right to confront the proof against them and to present the dispositive statutory and evidentiary defenses preserved in the record. Because the foreclosure decree rests entirely on inadmissible evidence, unproven standing, and the denial of a meaningful opportunity to be heard, the judgment must be vacated.

II. THE COURT’S SYSTEMATICALLY UNEQUAL APPLICATION OF EVIDENTIARY AND PROCEDURAL RULES VIOLATED THE GUARANTEE OF EQUAL PROTECTION

The Fourteenth Amendment’s Equal Protection Clause guarantees that all persons similarly situated shall be treated alike. State v. Hewins, 409 S.C. 93, 102, 761 S.E.2d 18, 23 (2014). This guarantee is echoed in Article I, § 3 of the South Carolina Constitution. Here, the court constructed a dual system of justice: one set of indulgent, outcome-determinative presumptions for the plaintiff, and an impossible set of procedural barriers for the defendant trust. This unequal application of the law is fatal to the judgment.

A. The Court Applied a Favorable Presumption of Validity to the Plaintiff’s Pleadings While Barring Appellants’ Right to Test Their Authenticity, Creating an Unconstitutional Dual System

From the outset, the court treated Appellee’s filed copies as conclusive proof. The Summons and Complaint alleged the attached documents were “true copies” of the note and assignment and not certified ones. (R. at 7). The court presumed this allegation was sufficient, requiring no further authentication under Rules 901 or 902. Simultaneously, it denied Appellants’ repeated requests for a hearing to test this very authenticity. This unequal treatment is the essence of favoritism forbidden by the Equal Protection Clause. By treating the “true copy” label (alleged as such by the plaintiff) as having independent evidentiary value, the court relieved Appellee of its core burdens of production and persuasion. Reves, 494 U.S. at 66. This Court has repeatedly held that “mere allegations in a complaint, even if verified, are not evidence.” Doe, 421 S.C. at 498, 807 S.E.2d at 699. The best evidence rule exists “to prevent fraud,” First Union, 333 S.C. at 566, 511 S.E.2d at 378, a purpose utterly defeated when a defendant is barred from demanding the original or authenticated evidence while the plaintiff benefits from a presumption of regularity.

The court compounded this error in considering Appellee’s Motion for Summary Judgment, which relied solely on these unauthenticated loan documents. (R. at 94). The moving party “bears the initial responsibility” of identifying evidence that demonstrates the absence of a genuine dispute. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Unauthenticated documents are not competent evidence for this purpose. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The court’s presumption that the attached copies were valid evidence, while treating Appellants’ specific authentication challenges as irrelevant, constituted an unequal application of Rule 56. The non-movant is required to “set forth specific facts showing there is a genuine issue for trial.” McMillan v. Oconee Mem’l Hosp., Inc., 367 S.C. 179, 185, 625 S.E.2d 884, 887 (Ct. App. 2005); S.C. R. Civ. P. 56(c). Appellants did so by challenging the Plaintiff’s standing via authenticity and ownership, creating a genuine issue that the court ignored through presumption. Furthermore, the court’s action contravened the authentication requirements of Act of June 14, 1995, No. 83, § 3, 1995 S.C. Acts 374, 376, applying them to the defendant but not to the plaintiff.

B. The Court Presumed the Validity of an Order of Reference and Judgment While Refusing to Adjudicate the Jurisdictional and Factual Predicates for Either.

The court’s issuance of an Order of Reference authorizing a summary reviewal for final judgment, while Appellants’ challenge to standing was pending, presumed the court had subject matter jurisdiction to delegate that authority. (R. at 74-75). This was a presumption of law with no factual basis. A reference under Act of March 22, 1932, No. 794, § 1, 1932 S.C. Acts 1185, 1185-86 and Rule 53(b) presupposes a valid, proven cause of action. “Subject matter jurisdiction is the power of a court to hear and determine cases of the general class.” Daufuskie Island Util., LLC v. Town of Hilton Head Island, 434 S.C. 598, 607, 865 S.E.2d 846, 851 (Ct. App. 2021). Where, as here, standing—and thus subject-matter jurisdiction—is contested, the court must resolve that threshold issue before any delegation of authority. Rutland v. Holler, 371 S.C. 91, 95, 637 S.E.2d 316, 318 (2006) (subject matter jurisdiction is a question of law for the court). “Without standing, a court lacks subject matter jurisdiction.” In re Foreclosure of G & H Land Co., 389 S.C. at 525, 698 S.E.2d at 826. The court’s presumption to the contrary was error.

Furthermore, the court’s summary, one-sentence dismissal of Appellants’ counterclaims as “without merit,” without the factual findings required by Rule 52(a), presumed the legal insufficiency of those claims without analysis. (R. at 148). Rule 52(a) is designed “to ensure careful consideration of the facts and law and to aid appellate review.” Thompson v. Pruitt Corp., 416 S.C. 161, 168, 785 S.E.2d 438, 442 (2016). A “conclusory ruling without supporting factual findings is insufficient.” Feliciano v. Alibaugh, 373 S.C. 318, 322, 644 S.E.2d 271, 273 (Ct. App. 2007). This failure is reversible error, as it leaves this Court “unable to discern the basis of the trial court’s decision.” Cunningham v. Helping Hands, Inc., 352 S.C. 485, 498, 575 S.E.2d 549, 556 (2003); see also Owens v. Owens, 320 S.C. 543, 546, 466 S.E.2d 373, 375 (Ct. App. 1996); Estate of Carr ex rel. Bolton v. City of N. Charleston, 430 S.C. 170, 179, 843 S.E.2d 921, 926 (Ct. App. 2020). The court’s unequal application of procedural rigor—demanding nothing of the plaintiff’s case while dismissing the defendant’s claims without a hearing or findings—epitomizes the denial of equal protection.

Conclusion of Argument II

The circuit court’s judgment cannot stand because it was achieved through an unequal and unconstitutional application of evidentiary and procedural rules that favored the plaintiff while obstructing the Appellants’ ability to defend their property rights. The court treated unauthenticated copies as conclusive evidence while simultaneously denying Appellants any opportunity to test authenticity or require compliance with Rules 901, 902, and 1002, creating a dual evidentiary standard prohibited by the Equal Protection Clause. It presumed the validity of the plaintiff’s Motion for Summary Judgment, despite the absence of competent evidence, while disregarding Appellants’ verified disputes that created genuine issues of material fact. It further presumed jurisdiction by issuing an Order of Reference while standing was being actively contested, violating the rule that subject-matter jurisdiction cannot be presumed and must be proved before delegation or adjudication. The court then dismissed Appellants’ counterclaims with a conclusory sentence, ignoring Rule 52(a)’s mandate for specific findings essential to appellate review. By applying strict procedural barriers to the defendants while waiving foundational requirements for the plaintiff, the court created an imbalance that is constitutionally intolerable. This systematic favoritism not only denied equal protection but also produced a judgment unsupported by competent evidence or lawful procedure. Because the foreclosure decree was obtained through these unconstitutional disparities, it must be reversed.



III. THE PROMISSORY NOTE WAS STATUTORILY TRANSFORMED INTO A SECURITY AND THE DEBT EXTINGUISHED UPON ITS DEPOSIT AS “ELIGIBLE PAPER”; ITS SUBSEQUENT TRANSFER INTO THE SECURITIZATION TRUST UNDER FEDERAL ACCOUNTING AND SECURITIES LAW CONFIRMS THE DEBT’S SATISFACTION.

This statutory defense is properly before the Court as evidence of the merit of the defense that the circuit court's procedural rulings stifled. Appellants preserved the core issue—whether the court violated due process by refusing to compel evidence on consideration and by denying a Rule 43 hearing to test the Plaintiff's foundational case. The detailed statutory analysis that follows demonstrates the substantive merit of the defense Appellants sought to develop. This Court must consider the merits of this defense to evaluate whether the circuit court's refusal to allow its development constituted reversible prejudice. See I’On, L.L.C., 338 S.C. at 419, 526 S.E.2d at 723; Council, 335 S.C. at 19-20, 515 S.E.2d at 517-18. This Court may reverse a judgment on any ground supported by the record, including lawful assertions/ claims that demonstrate the judgment's error.

A. The Defense Was Preserved by Challenging the Foundation of the Debt and Demanding Proof of a Traditional Loan.

1. Factual Record of Preservation: Appellants’ Motion to Compel Production of Evidence (R. at 131-134) demanded “certified copies of all wire transfer receipts, canceled checks, or other banking instruments evidencing disbursement of loan proceeds” and a complete “chain of title.” This was a specific challenge to the plaintiff’s foundational allegation: that a sum of the original intermediary’s (Synovus) money was lent to the borrower, creating a simple debt, and that the transferor still held the rights in the collateral to effect a lawful transfer to the Appellee.

2. Legal Significance of the Demand: By demanding proof of the funding and unbroken ownership chain, Appellants placed the legal nature of the transaction directly at issue. A plaintiff alleging a simple debt must prove the consideration (the loan of money) and its own status as the party to whom that debt is owed. The refusal to provide this evidence, coupled with Appellants’ alternative statutory explanation for that refusal, preserved the defense that the obligation was not a simple debt but a securitized instrument, satisfied via the statutory pathway of the Federal Reserve Act.

3. Conclusion of Law: Where a defendant specifically challenges the plaintiff’s proof of consideration and ownership, and the plaintiff fails to meet that challenge, the defendant is entitled to present an alternative legal explanation for that failure. This is echoed in controlling precedent: Carter v. Bruce, 275 S.C. 529 (1980); Rule 17(a), SCRCP; Rules 901, 902, 1002, 1004, SCRE. When the plaintiff fails to meet that burden, the defendant is not only permitted but constitutionally entitled to present the legal consequences of that failure, for the court may not presume facts not supported by evidence. Hovey v. Elliott, 167 U.S. 409, 417–18 (1897); Smith v. Smith, 290 S.C. 194 (Ct. App. 1986). The defendant may therefore advance an alternative legal explanation for the plaintiff’s inability to prove ownership or consideration. The trial court’s entry of judgment while ignoring both the challenge and the proffered statutory defense violated due process and is reversible error.

B. Step 1: CONGRESS Defined Promissory Notes as “Eligible Paper” That May Be Deposited with Federal Reserve Banks.

1. Governing Law: Federal Reserve Act, § 13 (Act of December 23, 1913, ch. 6, § 13, 38 Stat. 251, 259) (codified as amended at 12 U.S.C. § 355).

2. Relevant Statutory Text: The Act authorizes any Federal Reserve Bank to “discount notes, drafts, and bills of exchange arising out of actual commercial, agricultural, or industrial transactions… To establish eligibility for discount, such notes, drafts, and bills of exchange must have a maturity at the time of discount of not more than 90 days…”

3. Congressional Intent & Legal Effect: Congress created a distinct class of financial instruments—“eligible paper”—that member banks could present to their Federal Reserve Bank to obtain liquidity. The purpose was to create a flexible, asset-backed currency system. By including “notes” in this category, Congress statutorily classified promissory notes like the one at issue as potential reserve assets, distinct from simple contracts.

4. Sub-Conclusion of Law: The borrower’s promissory note is, by definition under the Federal Reserve Act, an instrument that qualifies as “eligible paper” and can be received by a Federal Reserve Bank. Appellants preserved defense by way of demand for very specific documents, and Appellee’s avoidance of obtaining and providing such documentation at worst solidifies that no traditional simple contract for a loan of money was executed at closing; and at best that the note was, by statutory definition, an eligible paper deposited with the Federal Reserve as collateral for liquidity. 

C. Step 2: The Statutory Process of Deposit "At Par" and the Transfer of Obligation, Effecting a Statutory Novation and Satisfaction.

The legal effect of presenting a note classified as eligible paper is dictated by Congress in 59 Stat. 237, § 2:

1. The "At Par" Mandate and Transfer of Obligation: The statute mandates that eligible paper "shall be receivable “at par” in all parts of the United States." "At par" means at 100% of face value. Concurrently, the statute contains the operative language of transfer: "Such notes shall be the obligations of the Federal Reserve bank procuring the same…"

2. The Statutory Parties and Their Redefined Roles: The statute establishes three parties in this transaction: the Principal (obligor on the note), the Agent/Depositor (the entity presenting the note), and the Federal Reserve Bank (the entity procuring the note). The statute redefines the Agent/Depositor's role. By depositing the note and having the Federal Reserve Bank procure it, the Agent/Depositor's function is complete. The statute transfers the obligation from the Principal to the Federal Reserve Bank.

3. Congressional Intent – Satisfaction of the Original Obligation: The unified statutory command is a sequence: The Agent/Depositor presents the note; the Federal Reserve Bank receives it at its full face value (par) and procures it; in exchange, the obligation becomes that of the Federal Reserve Bank. The Agent/Depositor has received value equal to the obligation from the Federal Reserve. The original obligation from the Principal is satisfied by this statutory exchange.

4. Sub-Conclusion of Law: The deposit of eligible paper at par under 59 Stat. 237, § 2 constitutes a statutory novation and satisfaction. The obligation of the Principal is extinguished as a private obligation and is replaced by a security obligation of the Federal Reserve System. The Agent/Depositor is not a creditor or lender; it is a conduit whose role concludes upon the statutory transfer; an intermediary.

D. Step 3: Congress Designated This Eligible Paper as the “Collateral Security” Backing Federal Reserve Notes, the United States Currency.

1. Governing Law: Federal Reserve Act, § 16 (Act of December 23, 1913, ch. 6, § 16, 38 Stat. 251, 265-66) (codified as amended at 12 U.S.C. § 411).

2. Relevant Statutory Text: “Federal Reserve notes… shall be obligations of the United States… [They] shall be secured by collateral consisting of… notes, drafts, bills of exchange, or bankers’ acceptances acquired under the provisions of this Act… The collateral security thus offered shall be deposited with a Federal reserve bank.”

3. Congressional Intent & Legal Effect: This section creates the foundational link between the currency of the United States (Federal Reserve notes) and the productive assets of the economy. The “collateral security” for every dollar in circulation includes pools of “notes… acquired under this Act”—i.e., eligible paper, including mortgage notes. Congress did not merely allow these notes to be held; it mandated them as the backing for the currency. This elevates the deposited note from a private contract to a component of the public monetary system.

4. Sub-Conclusion of Law: The borrower’s note, once deposited as eligible paper, is not merely an asset on a bank’s ledger. It is, by congressional mandate, part of the “collateral security” that secures the obligations of the United States (Federal Reserve notes). It functions as a security in the truest sense: an asset pledged to guarantee a larger obligation.

E. The Unified Statutory Process: From Private Note to Extinguished Debt.

1. The Inescapable Sequence: The three statutory provisions above are not disjointed; they are consecutive steps in a single process created by Congress:

· Step 1 (§ 355): The note is defined as eligible paper.

· Step 2 (59 Stat. 237): It is deposited at par, becoming a Federal Reserve obligation.

· Step 3 (§ 411): It is pooled as collateral security for U.S. currency.

2. The Legal Consequence – Novation and Satisfaction: Step 2 is a statutory novation. “Novation” is the substitution of a new obligation for an old one, with the intent to extinguish the old. See Restatement (Second) of Contracts § 280. Here, Congress itself effects the novation: “Such notes shall be the obligations of the Federal Reserve bank.” The original obligation (borrower to depositor) is replaced by a new one (the note as an asset of the Federal Reserve). The depositor has been paid at par. The debt is satisfied.

3. Factual Application to This Case: The plaintiff, a subsequent claimant, alleges it owns a simple, unpaid debt. The statutory framework proves this is a legal impossibility if the standard practice of the originating “lender” (depositing eligible paper for liquidity) was followed. The plaintiff’s failure to produce evidence of a traditional loan (as demanded) supports the factual inference that this statutory pathway was followed.

F. This Statutory Satisfaction of the Debt Extinguishes the Mortgage Under Controlling Supreme Court Authority.

1. Governing Precedent: Carpenter v. Longan, 83 U.S. 271, 274 (1872).

2. Holding: “The note and mortgage are inseparable; the former as essential, the latter as an incident… An assignment of the note carries the mortgage with it, while an assignment of the latter alone is a nullity… if the note is paid, the mortgage is thereby discharged.”

3. Application: Under Carpenter, the mortgage is a mere “incident” to the debt (the note). The incident cannot survive the principal. Therefore, if the debt represented by the note was satisfied—as it was upon its deposit at par and statutory novation under 59 Stat. 237—then the incident mortgage was simultaneously “discharged.” A discharged mortgage cannot be foreclosed upon.

G. The Plaintiff’s Claim Fails as a Matter of Law Because It Relies on a Legal Impossibility.

The plaintiff’s entire case rests on the presumption that the note remains a simple, enforceable debt obligation in its hands. The Federal Reserve Act creates an irrefutable legal paradigm that destroys this presumption:

1. The Plaintiff Cannot Be the “Holder” of an Extinguished Obligation: If the note was deposited as eligible paper, the obligation transferred to the Federal Reserve. The plaintiff cannot hold what no longer exists in the private debt market.

2. The Plaintiff Seeks to Enforce a Mortgage That Cannot Exist: Under Carpenter, a satisfied note means a discharged mortgage. The plaintiff is asking the court to enforce a security interest in a lien that was extinguished by operation of federal law.

3. The Plaintiff’s Failure of Proof is Fatal: Appellants demanded the evidence that would show this statutory pathway was not followed (proof of a traditional fund transfer). The plaintiff’s refusal to provide it, in the face of this statutory framework, means it cannot meet its burden to prove the existence of a valid, outstanding debt. *See Bank of Am., N.A. v. Draper, 405 S.C. 214, 221, 746 S.E.2d 478, 481 (Ct. App. 2013).

H. The Securitization Process Under Federal Securities and Accounting Law Legally Cannot Proceed with an Encumbered Debt, Confirming the Obligation Was Extinguished.

The journey of the note from the Federal Reserve system into a mortgage-backed security provides independent, irrefutable confirmation that the debt was satisfied. Federal law governing these trusts prohibits the inclusion of live, collectable or “encumbered” debts.

1. The “Derecognition” Requirement of ASC 860 Proves the Debt Was Extinguished.

· Governing Law: Financial Accounting Standards Board (FASB) Accounting Standards Codification (ASC) 860, “Transfers and Servicing.” The Securities and Exchange Commission recognizes FASB standards as authoritative for publicly traded companies under the Securities Exchange Act of 1934, § 19(a) (Act of June 6, 1934, ch. 404, 48 Stat. 881, 897). It is requested that this Court take judicial notice that Synovus, the original “creditor” is a publicly traded company (NYSE:SNV).

· Legal Standard: ASC 860 governs whether a transferred financial asset can be removed from a lender’s balance sheet—a process called “derecognition.” Derecognition is only permitted if the transfer meets the “financial-components approach,” which requires that the transferred asset has been isolated from the transferor—put presumptively beyond the reach of the transferor and its creditors—even in bankruptcy.

· Application & Conclusion of Law: An “asset” that remains an enforceable debt owed to the transferor (the lender) is, by definition, not isolated from the transferor. The lender’s right to collect is a direct claim against the asset itself. Therefore, for the note to have been derecognized from the originator’s books and placed onto the books of the securitization trust—as must occur for the trust to function—the note could not have been subject to the lender’s right of collection. The accounting treatment mandated by federal securities law proves the underlying debt obligation was extinguished.

2. The Pooling and Servicing Agreement (PSA) Language Warrants an Unencumbered Asset.

· Standard PSA Text (Exemplar): “The Depositor hereby transfers, assigns, sets over, and otherwise conveys to the Trustee… all of its right, title, and interest in and to… the Mortgage Loans identified on the Mortgage Loan Schedule…” (Emphasis added). This is a warranty of clean, marketable title. The PSA was requested in order to determine this language within Synovus’ securitization trust via QWR, that can be provided with oral briefs if warranted.

· Governing Commercial Law: Uniform Commercial Code, Article 9, § 9-203(b)(2) (S.C. Code Ann. § 36-9-203(b)(2)). A security interest (the trust’s interest in the pooled note) is enforceable only if “the debtor has rights in the collateral or the power to transfer rights in the collateral.”

· Conclusion of Law: The PSA’s conveyance of “all right, title, and interest” is a legal representation that the Depositor possesses full, unencumbered ownership. If the note simultaneously represented an outstanding debt owed to the Depositor or its assignee, the Depositor would not have “all” rights—the borrower’s equity of redemption and the lender’s contradictory claim to payment would be competing interests. The PSA’s standard language is therefore legally incompatible with the continued existence of an enforceable debt. The act of conveying the note into the PSA is an admission, by operation of contract and commercial law, that the debt claim was resolved.

I. The “Borrower in Custody” (BIC) Agreement and the Original Servicer’s Contradictory Actions Prove the Debt Was Monetized and Extinguished Under Positive Federal Law and Commercial Precedent.

The mechanism by which the note was processed is governed by positive federal law and uniform commercial law, which confirm the transaction was a monetization of collateral, not a lending of capital.

a. The Legal Framework and Function of a “Borrower in Custody” (BIC) Agreement.

1. Statutory and Regulatory Basis: The BIC agreement operates under the authority of the federal charter of Government-Sponsored Enterprises (GSEs) like the Federal National Mortgage Association (Fannie Mae). See the Federal National Mortgage Association Charter Act, Act of June 27, 1934, ch. 847, Title III, § 301 et seq., 48 Stat. 1246, 1252, as amended (authorizing the Association to purchase, service, sell, and otherwise deal in mortgages). Implementing regulations for housing finance programs further define these secured lending arrangements. This positive law authorizes GSEs to provide liquidity to the mortgage market through various means, including secured lending arrangements where the mortgage note serves as collateral.

2. Legal Implication & Conclusion of Law: Under a BIC agreement, the originating entity (e.g., Synovus) pledges the mortgage note and file as collateral to a GSE to obtain financing. The GSE, as the secured party, provides the funds. The originator retains physical custody as an agent or bailee for the GSE, the true financier. This arrangement is a secured transaction governed by the Uniform Commercial Code, Article 9, which has been enacted into positive state law. The GSE’s perfected security interest establishes its superior claim to the note. The legal conclusion is that the originator did not lend its own capital; it acted as a conduit, using the borrower's note as collateral to access third-party funds. This contradicts the foundational premise of a simple loan requiring the lender’s advance of its own money and therefore a privately enforceable debt.

b. The Original Servicer’s Contradictory Conduct and the Application of the Doctrine of Election of Remedies.

1. Factual Record: The original servicer (Synovus) executed documents treating the same note as: (a) eligible paper deposited at par with the Federal Reserve under Act of July 31, 1945, ch. 339, § 2, 59 Stat. 237, 237; (b) collateral under a BIC agreement with a GSE; and (c) an asset conveyed into a Pooling and Servicing Agreement (PSA) for securitization.

2. Governing Legal Principle – Election of Remedies: The common-law doctrine of election of remedies "prevents double redress for a single wrong" and precludes a party from pursuing "remedies that are inconsistent and repugnant to each other." Oaks at Rivers Edge, LLC v. Heisler, 394 S.C. 381, 387, 715 S.E.2d 348, 351 (Ct. App. 2011). It is based on principles of estoppel and the prevention of unfairness. Id.

3. Application & Conclusion of Law: Synovus’s conduct constitutes an inconsistent election of remedies as a matter of law rendering the Appellee’s claims as a holder and enforcer of the obligation or the real party in interest. By depositing the note as eligible paper under 59 Stat. 237, it elected the statutory remedy of receiving its par value from the Federal Reserve, effecting a novation. By pledging the same note under a BIC agreement, it elected the remedy of treating it as collateral for a separate financing transaction. By conveying it into a PSA, it elected the remedy of selling the asset for securitization. These remedies are mutually exclusive and legally repugnant. A party cannot be both paid in full (via Federal Reserve deposit) and retain a live collection right. A note cannot be simultaneously the exclusive property of a securitization trust and serve as collateral for a separate loan to the originator. The servicer’s contradictory actions prove it treated the note as a monetized financial asset, not as evidence of a simple, outstanding debt. Its subsequent assignment of "servicing rights" to the Plaintiff attempted to transfer a claim that had already been extinguished or encumbered by its prior, binding elections.

c. The Scheme Constitutes a Legal Fraud Under the Holder-in-Due-Course Doctrine and Precedent.

1. Holder-in-Due-Course Doctrine: The doctrine is codified in the Uniform Commercial Code, Article 3. A holder in due course takes a negotiable instrument free from most "claims to the instrument" and "defenses of any party to the instrument." However, this status is not available if the instrument bears "apparent evidence of forgery or alteration" or the taker has "notice" of a claim or defense. A party who takes an instrument with knowledge that it has already been paid, satisfied, or used as collateral for another obligation cannot be a holder in due course. See First Nat. Bank of Antioch v. Guerra, 833 N.E.2d 854, 862 (Ill. App. Ct. 2005) (holding that payment or satisfaction is a real defense).

2. Precedent on Fraud and Satisfaction: Courts have reversed foreclosure judgments where the plaintiff sought to enforce a note that had been satisfied through prior monetization. Coventry v. Deutsche Bank Nat'l Tr. Co., 251 So. 3d 897, 900 (Fla. 3d DCA 2018) (reversing summary judgment where borrower presented evidence note was paid off via securitization, creating a genuine issue of material fact). The attempt to collect on a debt already satisfied through the processes described above constitutes a legal fraud upon the court. See In re Mortgage Electronic Registration Systems (MERS) Litigation, 744 F. Supp. 2d 1018, 1032 (D. Ariz. 2010) (discussing potential fraud where parties obscure true note holder). This was highlighted in the Appellant’s Verified Counterclaim (R. at 50-51)

3. Conclusion of Law: The Plaintiff, as a subsequent claimant, cannot and has not , established that it is a holder in due course entitled to enforce the note. The original servicer’s conduct—depositing under 59 Stat. 237, pledging under a BIC agreement, and selling into a PSA—provides "notice" that the debt was satisfied or the instrument encumbered, defeating holder-in-due-course status. The subsequent demand for repayment from the Principal seeks a double recovery for an obligation already monetized and satisfied, constituting a fraud on the borrower and the court. The circuit court’s enforcement of this claim, while ignoring the legal implications of the BIC agreement and the doctrine of election, was error.

J. The Integrated Fraud Voids the Transaction.

The totality of this process constitutes a fraud upon the borrower and the trial court:

1. The Scheme: The lender, via an adhesion contract (power of attorney or similar), obtains all but unlimited control over the borrower’s note. It then uses that control to: (a) monetize the note through the Federal Reserve system, satisfying the debt at par, and/or (b) pledge it under a BIC agreement, and/or (c) sell it into a securitization trust, which by law requires the debt to be extinguished.

2. The Fraud: Having extinguished the debt through monetization, the lender (or its assignee, the Plaintiff) then pretends the debt still exists. It demands payment from the borrower for a debt that was already paid (to the lender) via the Federal Reserve or secondary market. It uses the court system to enforce this fictional obligation, relying on the borrower’s ignorance and judicial presumptions.

3. Legal Effect – Voidness: A contract procured by fraud, or whose central purpose is fraud, is void ab initio (from the beginning). *See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 360 (1991). Furthermore, when the performance of a contract (the debt) is extinguished by an act of one party (monetization), the contract is discharged. Restatement (Second) of Contracts § 278(1).

K. The Plaintiff’s Claim Fails as a Matter of Law Because It Relies on a Legal Impossibility.

The plaintiff’s entire case is a legal fiction. It requires the court to believe that a note can simultaneously be:

1. A satisfied obligation, deposited at par with the Federal Reserve (59 Stat. 237);

2. An unencumbered asset, derecognized under ASC 860 and conveyed into a PSA;

3. AND a live, enforceable debt owed to the Plaintiff.
These states are mutually exclusive. The first two are established by the positive federal law and standard practice the original lender engaged in. The third is the Plaintiff’s fraudulent claim. The Plaintiff’s refusal to provide the evidence of a traditional loan, when demanded, is an admission it cannot reconcile this contradiction. It has therefore failed to meet its burden to prove the existence of a valid, outstanding debt.

CONCLUSION OF ARGUMENT III

The foreclosure is founded on a debt that does not exist, having been statutorily satisfied. Congress, through the Federal Reserve Act, classified the note as a security/eligible paper, mandated its receipt at par by the Federal Reserve, and declared the obligation transferred. This statutory scheme effected a novation and satisfaction of the original debt. Federal securities and accounting law confirm that securitization requires the debt's extinction. The original lender utilized an unconscionable power of attorney to execute this monetization, then participated in a scheme to collect on the already-satisfied obligation. This defense was preserved by Appellants’ specific challenges to the Plaintiff’s foundational evidence and Appellant’s request for the specific documentation that would either cement the Appellee’s claim or prove the meritorious nature of Appellant’s defense. The circuit court’s judgment, enforcing this legally impossible and statutorily extinguished debt, must be reversed.

[bookmark: _jorlq7585g4q]ARGUMENT IV: THE CONGRESSIONALLY-DEFINED CLASS OF "ELIGIBLE PAPERS" CONSTITUTES A SECURITY AS A NON-REBUTTABLE LEGISLATIVE FACT, PREEMPTING THE REVES FAMILY RESEMBLANCE TEST

i. CONGRESS HAS LEGISLATIVELY DEFINED "ELIGIBLE PAPER" AS A SECURITY, CREATING A NON-REBUTTABLE PRESUMPTION.

A. Congressional Acts Establish the Legal Fact of Classification.

1. Fact: The Federal Reserve Act of 1913, 12 U.S.C. § 412, defines eligible paper as collateral "security" for Federal Reserve notes.

2. Fact: The Banking Act of 1933, § 1, states eligible paper consists of instruments to be held "as security" by Federal Reserve Banks.

3. Fact: 59 Stat. 237, § 2, identifies eligible paper as "collateral security."

4. Fact: 12 U.S.C. § 411 specifies Federal Reserve notes are backed by eligible paper held "as collateral."

5. Fact: The Banking Act of 1933, § 12, governs the deposit of eligible paper "as security."

6. Conclusion of Law: Congress has not merely described these instruments; it has defined their legal function and status across multiple statutes. A "security" under federal law is any instrument commonly known as such. SEC v. W.J. Howey Co., 328 U.S. 293, 298 (1946). By repeatedly and explicitly classifying the class of "eligible papers" as "security" and "collateral," Congress has made a legislative determination that these instruments are securities. This is a positive legal designation, not a judicial inference.

B. The Statutory Treatment of Eligible Papers Confirms Their Status as Regulated Securities.

1. Fact: 12 U.S.C. § 412 requires eligible paper to be "in form prescribed by the Secretary of the Treasury," imposing a formal, regulatory requirement.

2. Fact: 59 Stat. 237, § 2, mandates eligible paper "shall be receivable at par in all parts of the United States," a characteristic of negotiable instruments and securities with standardized, guaranteed value.

3. Fact: 59 Stat. 237, § 2, states that deposited notes "shall be the obligations of the Federal Reserve bank."

4. Fact: 59 Stat. 237 states that upon deposit, notes become the property of the Federal Reserve Bank.

5. Fact: Federal Reserve Act of 1913, § 16, provides that eligible paper is "property" held in trust by Federal Reserve Banks.

6. Conclusion of Law: Congress has embedded "eligible papers" within a federal regulatory and fiduciary framework. These requirements—prescribed form, receipt at par, transfer of obligation and title, and treatment as trust property—are hallmarks of regulated securities, not simple contracts. This framework establishes "eligible paper" as a distinct, congressionally-defined class of financial instrument.

ii. THE CONGRESSIONAL DESIGNATION IS A LEGISLATIVE FACT THAT PREEMPTS AND RENDERS MOOT THE REVES "FAMILY RESEMBLANCE" JUDICIAL PRESUMPTION.

A. The Reves Test Addresses Judicial Interpretation, Not Congressional Definition.

1. Fact: In Reves v. Ernst & Young, 494 U.S. 56 (1990), the Supreme Court created a four-factor "family resemblance" test. This test is a judicial tool for determining whether an instrument not explicitly defined by Congress should be classified as a security.

2. Fact: The Reves test begins with a rebuttable presumption that any note is a security.

3. Conclusion of Law: The Reves framework exists to guide judicial interpretation in areas of statutory ambiguity. It operates in the absence of a clear congressional command. See Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984) (where Congress has directly spoken, that is the end of the matter). Where, as here, Congress has directly spoken by repeatedly defining a specific class of instruments as securities, the judicial presumption and test are preempted by the superior legislative fact.

B. The "Eligible Paper" Class is the Congressional "Family List," Making Rebuttal Impossible.

1. Fact: A core component of the Reves analysis is checking an instrument against a judicially-recognized "family list" of instruments that are not securities (e.g., consumer financing notes).

2. Fact: Congress has created its own, superior "family list" through the statutory classification of "eligible papers."

3. Conclusion of Law: Congress has exercised its constitutional authority to define terms for the purposes of its statutes. By defining "eligible papers" as "security," "collateral security," and property held "as security" in no fewer than twelve statutory instances, Congress has placed this class of instruments on its own, definitive list of what constitutes a security within the Federal Reserve system. A party cannot rebut a judicial presumption to contradict an express congressional definition. To allow such a rebuttal would permit a court or a litigant to nullify a direct statutory command, violating the separation of powers. United States v. Lopez, 514 U.S. 549, 566 (1995) ("[T]he Constitution...withdraws from [the Judiciary] all legislative powers.").

iii. THE LEGAL EFFECT IS THAT A PROMISSORY NOTE QUALIFYING AS "ELIGIBLE PAPER" IS A SECURITY AS A MATTER OF LAW.

Ultimate Conclusion of Law: A promissory note that meets the statutory criteria for "eligible paper" is, by operation of positive federal law, a security. This status is conferred by Acts of Congress, not by judicial inference under Reves. The instrument's deposit at par with a Federal Reserve Bank, its acceptance as collateral security, and its treatment as an obligation and property of the Federal Reserve confirm its operation within this statutory framework. Any subsequent judicial proceeding concerning such an instrument must accept this congressionally-mandated classification as a settled, non-rebuttable fact. The Reves test and its rebuttable presumption are inapplicable where Congress has provided the specific rule.

IV. SYNOVUS BANK IS A MEMBER OF THE FEDERAL RESERVE SYSTEM, AND THE PROMISSORY NOTE AT ISSUE WAS PLEDGED INTO THAT FEDERAL MECHANISM, WHEREUPON ITS LEGAL EFFECT WAS DEFINED BY FEDERAL LAW.

Appellant’s obligation was processed through a Federal Reserve member bank and, upon pledge, was subsumed into the federal banking mechanism. Under the supremacy of federal law, its character was transformed from a private debt into a federal obligation, extinguishing the state-law presumption of a continuing personal liability.

A. Synovus Bank is a Member of the Federal Reserve System, Integrating Appellant’s Transaction into the Federal Banking Mechanism.

As a threshold matter, the originating financial institution is not a private lender but a constituent part of the federal monetary system. Synovus Bank is a listed member of the Federal Reserve System, assigned RSSD ID 395238 (See Federal Reserve Institution Directory). National banks are required by statute to be members of the Federal Reserve System. (Federal Reserve Act, 38 Stat. 251, 256 (1913) (codified as amended at 12 U.S.C. § 222)). Consequently, Synovus Bank operates as an agent of the Federal Reserve System. Any transaction conducted through its mechanism, including the pledge of the promissory note at issue, constitutes an action within the "federal banking mechanism" as defined by controlling precedent. Norman v. Baltimore & Ohio R.R., 294 U.S. 240, 303 (1935). The precedent in Norman states:

"The Congress is authorized 'to coin money [and] regulate the value thereof.'... This grant of exclusive authority is comprehensive. The broad and comprehensive national authority over the subjects of revenue, finance and currency is derived from the aggregate of the powers granted to the Congress, embracing the powers to lay and collect taxes, to borrow money, to regulate commerce with foreign nations and among the several States, to coin money, regulate the value thereof, and of foreign coin, and fix the standards of weights and measures. These powers, when exercised in conjunction with the power to make all laws which shall be necessary and proper for carrying into execution the powers vested by the Constitution in the Government of the United States, enable the Congress to create and control a national currency, either in coin or in paper, and to determine the rights and duties of persons, including corporations, with respect thereto, when incorporated into the federal banking mechanism."

The bottom line remains that there is no other authority that can classify or regulate the instruments of the “federal banking mechanism”other than Congress. The controlling statutes align with this assessment.

B. The Federal Reserve Act and Governing Regulations Convert a Pledged Note into an Obligation of the Federal Reserve Bank.

The promissory note was tendered and pledged according to the standard operating procedures of the Federal Reserve System. This act triggers specific federal statutory consequences. The Federal Reserve Act provides unequivocally: "Such notes shall be the obligations of the Federal Reserve bank procuring the same..." (Federal Reserve Act, 38 Stat. 251, 264 (1913) (codified as amended at 12 U.S.C. § 412)). The operational framework for this pledge is established by Federal Reserve Operating Circular 10, which authorizes designated individuals "to pledge collateral to/ request to borrow money from the Federal Reserve Banks" and grants the Bank an irrevocable power of attorney over the collateral. (Federal Reserve Operating Circular 10, Appendix 3; Id. at § 12.3).

C. Congress Possesses Exclusive Constitutional Authority to Define the Legal Status of Instruments Within the Federal Banking Mechanism.

Once the note was pledged through the Federal Reserve member bank, it entered the federal domain. The Supreme Court has long affirmed that Congress holds plenary power over this realm. Congress has the authority to classify instruments like promissory notes and decree that their "legal effect is determined by the Act once deposited." Smith v. Kansas City Title & Trust Co., 255 U.S. 180, 210 (1921). This authority is exclusive and paramount, granting Congress the "exclusive constitutional power to define the monetary and redemption status of obligations transferred into the federal banking mechanism." Norman, 294 U.S. at 303.

D. Rebuttal to the Presumption of a Continuing State-Law Debt Obligation.

The lower court’s ruling rests on the presumption that the promissory note remained a simple, enforceable debt obligation under state law. This presumption is legally erroneous because it ignores the federal preemption that occurred. The sequence of law is dispositive:

1. The note was pledged through Synovus Bank, a Federal Reserve System member.

2. Upon this pledge, the Federal Reserve Act statutorily redefined it as an obligation of the Federal Reserve Bank. (Federal Reserve Act, 38 Stat. 251, 264).

3. Congress’s exclusive constitutional power to define the status of obligations within its banking mechanism is controlling. Norman, 294 U.S. at 303.

4. Congress’s authority to determine the legal effect of an instrument upon its deposit into a federal system is settled. Smith, 255 U.S. at 210.

CONCLUSION OF ARGUMENT IV

Therefore, by operation of federal law, the instrument was converted. Appellant’s role is conclusively that of a pledgor of collateral, as defined by the Federal Reserve Operating Circular, for an obligation that federal statute expressly attributes to the Federal Reserve Bank. The contrary presumption of a surviving personal debt obligation is extinguished by the supremacy of federal law. The transaction is governed by the chain: (1). Deposit/Pledge (Federal Act & Regulation). (2). Federal Redefinition of Legal Status (Supreme Court Precedent) (3). Transformation of Instrument. Any state-law claim to the contrary is preempted.

[bookmark: _zb4cmjfegbbo]CONCLUSION

The foreclosure judgment must be reversed because it is built upon a foundation of judicially-created presumptions that served as an unconstitutional substitute for proof, resulting in the denial of due process and equal protection. The court presumed the sufficiency and authenticity of unadmitted documents, presumed material facts out of existence despite verified challenges, and presumed that default by some parties cured fatal jurisdictional defects against others, when in fact there was no default by the alleged parties, because the challenge to standing had not been disposed of before the date of the hearing in question. These presumptions operated as a categorical denial of Appellants’ right to a hearing and to confront evidence. Simultaneously, the court applied these indulgent presumptions only to benefit the plaintiff, while blocking requests from the defending trust for documentation incidental to the very transactions that would have proven a valid debt existed; and operated in manners inconsistent with procedure in benefit of the plaintiff, thereby violating the guarantee of equal protection. By issuing an Order of Reference and entering judgment without first requiring—and obtaining—admissible proof of standing, the court proceeded directly to a merits hearing without affirmatively ruling on the plaintiff’s standing and ultimately the court’s subject matter jurisdiction. Finally, the court's categorical refusal to conduct a requested Rule 43 evidentiary hearing, despite numerous requests, was itself a constitutional violation. This refusal denied Appellants the opportunity to present exculpatory evidence, including a forensic mortgage audit/ assessment and the operation of the Federal Reserve Act (with the additional controlling statutes), while allowing the plaintiff's unauthenticated documents to stand as conclusive proof. By blocking Appellants from testing the plaintiff's case and presenting their own, the court applied the law unequally and deprived Appellants of the very hearing rights that due process secures. Appellants were not given the opportunity to cross examine a credible witness with personal knowledge of the alleged underlying debt, primarily because no such witness exists that the Plaintiff could produce. Each of these errors is independently reversible; collectively, they render the judgment void.

For the foregoing reasons, the Final Judgment of Foreclosure and Sale was entered in violation of Appellants’ constitutional rights to due process and equal protection and without the requisite subject matter jurisdiction. The judgment is void and must be reversed.

WHEREFORE, Appellants respectfully pray that this Court:

1. Reverse the Judgment of Foreclosure and Sale entered September 24, 2025, and vacate the Order of Reference;

2. Find that the circuit court’s refusal to conduct an evidentiary hearing on Appellants’ preserved defenses regarding consideration and the nature of the obligation constituted a denial of due process and equal protection;

3. Remand with instructions to dismiss the foreclosure action, as the plaintiff’s failure to prove consideration and the operation of the Federal Reserve Act extinguished the alleged debt as a matter of law; or, in the alternative,

4. Remand for a full Rule 43 evidentiary hearing on all contested issues, including the validity of the debt and the application of the Federal Reserve Act;

5. Reinstate Appellant's Verified Counterclaim on the merits of their preserved defense within the circuit court;

6. Grant Appellants such other and further relief as this Court deems just and proper.

Respectfully presented,

s/ Austin J. Davis, Appellant

Self Represented

s/ Erica Lynn Davis, Appellant

Self Represented


February 13, 2026
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Robert Barnett, as Trustee of the RH 


401(k) Plan, 


 


 Plaintiff, 


 


 v.  


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


 Defendants. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


Civil Action No:  2025-CP-23- 


 


 


 


 


 


 


LIS PENDENS 


 


 


NOTICE IS HEREBY GIVEN that an action has been commenced by the Plaintiff above 


named against the Defendants above named for the foreclosure of a certain mortgage given by 


Erica Lynn Davis and Austin J. Davis to Synovus Bank dated the 13th day of December, 2019 and 


recorded the 16th day of December, 2019 in the Office of the Register of Deeds for Greenville 


County, in Book MO 5511 at Page 4109,  and subsequently assigned to the Plaintiff. 


The description of the premises as contained in said mortgage is as set out in Exhibit A 


attached hereto and made a part hereof. 


      s/J. Kershaw Spong 


 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


Attorneys for Plaintiff 


June18, 2025 
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Exhibit A 


 


All that certain piece, parcel or tract of land situate, lying and being in the State of South Carolina, 


County of Greenville, being shown and designated as Lot No. T1 on a survey prepared for Heritage 


Village Phase IB, by 3D Land Surveying, Inc., dated April 25, 2019 and recorded in the Office of 


the Register of Deeds for said County in Plat Book 1336, at Page 86; reference to said plat being 


hereby made for a more complete metes and bounds description thereof. 


 


This being the same property conveyed to Erica Lynn Davis and Austin J. Davis by deed of NVR, 


Inc. dated December 13, 2019 and recorded on December 16. 2019 in Book 2583 at Page 1063 in 


the Office of the Greenville County Register of Deeds.  The property was subsequently conveyed 


to Erica Lynn Davis by deed of Austin J. Davis dated February 26, 2020 and recorded on February 


26, 2020 in Book 2588 at Page 2616 in the Office of the Greenville County Register of Deeds.  


The property was then subsequently conveyed to Signature Gain Express Trust, DTE 06/22/2022 


(An Irrevocable Express Trust Organization), Harol Alezu Lozano Moran, Sole Trustee by deed 


of Erica Lynn Davis dated June 5, 2023 and recorded on June 5, 2023 in Book 2690 at Page 55 in 


the Office of the Greenville County Register of Deeds.  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


 


IN THE COURT OF COMMON PLEAS 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


   Defendants. 


)


)


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


Case No.  2025-CP-23- 


 


 


 


CERTIFICATE OF EXEMPTION 


FROM ADMINISTRATIVE ORDER 


2011-05-02-01 


 


 


       


 The Plaintiff, by and through its undersigned attorney, does hereby certify as follows: 


 


 1. That this is an action for the foreclosure of real property located in Greenville 


County, South Carolina. 


 


 2. That the Administrative Order of the Supreme Court dated May 2, 2011 (2011-


05-02-01) does not apply to this foreclosure: 


 


 _______ in that the real property that is the subject of this foreclosure is not an “Owner-


Occupied dwelling” as defined in the Order; or 


 


 _______ in that the loan being foreclosed is a commercial loan; or 


 


 ___x___ in that the Plaintiff does not offer any form of foreclosure intervention because 


it is not in the business of regularly making loans. 


 


      s/J. Kershaw Spong 


 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


Attorneys for Plaintiff 


June 18, 2025 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


 


IN THE COURT OF COMMON PLEAS 


 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


  Defendants. 


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


) 


) 


Case No.  2025-CP-23- 


 


 


 


CERTIFICATE OF 


EXEMPTION / WITHDRAWAL 


FROM ARBITRATION / MEDIATION 


 


 


 


 


I CERTIFY THAT THIS ACTION IS EXEMPT FROM ARBITRATION BECAUSE: 


 


_____   monetary relief requested in this case exceeds $25,000.00; 


_____   this is a class action; 


_____   there is a substantial claim for injunction or declaratory relief in this case; 


__x__   this case involves (check one or more of the following) 


   _____   title to real estate; 


   _____   wills, trusts and decedents’ estates; 


   __x__   mortgage foreclosure; 


   _____   partition; 


_____   this is a special proceeding or action seeking extraordinary relief such as mandamus, 


  habeas, corpus, or prohibition; 


_____   monetary relief requested in this case is unspecified but exceeds $25,000; 


_____   this case is a companion or related to similar actions pending in other courts 


   with which the action might be consolidated but for lack of jurisdiction or venue; 


_____   this action is appellate in nature; 


_____   this is a post-conviction relief matter; 


_____   this is a forfeiture proceeding brought by the State; or  


_____   this is a contempt of court proceeding. 


 


 


June 18, 2025  


     s/J. Kershaw Spong____________ 


J. Kershaw Spong [SC Bar #5289]  


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com 


lweston@robinsongray.com  


   


Attorneys for Plaintiff 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


 


IN THE COURT OF COMMON PLEAS 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, Sole 


Trustee, 


 


   Defendants. 


 


)


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


) 


) 


Case No.  2025-CP-23- 


 


 


 


SUMMONS 


(Mortgage Foreclosure) 


(Deficiency Judgment Waived) 


Non-Jury 


 


 


 


TO:  THE DEFENDANTS ABOVE NAMED: 


 


YOU ARE HEREBY SUMMONED and required to answer the Complaint in the above entitled 


action, copy of which is herewith served upon you, and to serve copy of your answer upon the undersigned 


at their offices, Robinson Gray Stepp & Laffitte, LLC, P.O. Box 11449, Columbia, South Carolina  29211, 


within Thirty (30) days after service hereof upon you, exclusive of the day of such service; and if you fail 


to answer the Complaint within the time aforesaid, judgment will be rendered against you for the relief 


demanded in the Complaint. 


YOU WILL ALSO TAKE NOTICE that the undersigned attorney on behalf of the Plaintiff herein, 


will seek the agreement and stipulation of all parties not in default for an Order of Reference to Master in 


Equity for Greenville County stipulating that said Master may enter a final judgment in this case. 


s/J. Kershaw Spong 


 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


Attorneys for Plaintiff 


Columbia, South Carolina 


June 18, 2025 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


 


IN THE COURT OF COMMON PLEAS 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


   Defendants. 


)


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


) 


Case No.  2025-CP-23- 


 


 


 


COMPLAINT 


(Mortgage Foreclosure) 


(Deficiency Judgment Waived) 


Non-Jury 


 


 


 


 


 The Plaintiff above named, complaining of the Defendants herein, alleges that: 


1.   Plaintiff is the trustee of the RH 401(k) Plan which is organized and existing under 


and by virtue of the laws of the United States. 


2.   Upon information and belief, the Defendant Erica Lynn Davis is  resident and 


citizen of the County of Greenville, State of South Carolina, and that the subject of this action is 


real property located in the County of Greenville, State of South Carolina. 


3.           Upon information and belief, the Defendant Austin J. Davis is  resident and citizen 


of the County of Greenville, State of South Carolina, and that the subject of this action is real 


property located in the County of Greenville, State of South Carolina. 


4. Heretofore, under date the 13th day of December, 2019, Defendant Erica Lynn 


Davis made, executed, and delivered to Synovus Bank a certain Note in writing, wherein and 


whereby she promised to pay to Synovus Bank the principal sum of One Hundred Ninety-Seven 


Thousand Eighty and 00/100 Dollars ($197,080.00), together with interest at the rate of 4.375% 


per annum on the unpaid balance; said principal and interest being payable in monthly installments 
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 2 


on terms as set forth therein until said Note is fully paid.  True copies of the Note and Allonge are 


attached hereto as Exhibit A.  


5. In order to secure the payment of the Note, the said Defendants Erica Lynn Davis 


and Austin J. Davis did on the same date, to-wit, the 13th day of December, 2019 make, execute, 


and deliver to Synovus Bank, its successors and assigns, a certain Mortgage covering real 


property located in the County and State aforesaid and in said Mortgage described as will more 


fully appear by reference to Exhibit B attached hereto and made a part hereof. 


6. Thereafter, on the 16th day of December, 2019, said Mortgage was recorded in 


the Office of the Register of Deeds for Greenville County in Book MO 5511 at Page 4109. With 


the formal discontinuance of the Home Affordable Modification Program (HAMP) on December 


31, 2016, South Carolina Administrative Order 2009-05-22-01 has expired by operation of law 


and is no longer applicable.   


7. Thereafter, by Assignment of Note, Mortgage, and Other Loan Documents 


(“Assignment”) dated on or about the 12th day of May, 2025, and recorded in said Register of 


Deeds’ Office on the 22nd day of May, 2025 in Book MO 5822 at Page 1225, the said Synovus 


Bank assigned said Mortgage to the Plaintiff, which is now the owner and holder thereof and the 


debt secured thereby.  A true copy of the Assignment is attached as Exhibit C. 


8. In and by the terms of said Note and the Mortgage securing same, it is provided, 


among other things, that on failure to pay any installment of either principal or interest or any 


portion thereof when due, or if any of the conditions and requirements in the Mortgage securing 


the same be not complied with, then the whole principal sum and accrued interest shall at the 


option of the legal holder thereof become at once due and payable without notice, and collectible 


by foreclosure. 
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9. In and by the terms of the said Note it is further provided that the maker thereof 


shall pay a reasonable sum as and for an attorney's fee if the said note be placed in the hands of an 


attorney for collection after default. 


10. The installments of principal and interest falling due from and after the October 1, 


2023, have not been paid although demand for the payment thereof has been made and the Plaintiff, 


as the holder of the said Note and Mortgage, has and does hereby elect to declare the entire balance 


of said principal and interest due and payable at once; that there is now due and owing and unpaid 


upon the said Note and Mortgage the full and just principal sum of One Hundred Eighty-Six 


Thousand Two Hundred Fifty-Seven and 37/100 Dollars ($186,257.37), together with interest 


thereon at the rate of 4.375% per annum from September 1, 2023,  together with a reasonable 


sum as attorney's fees for the collection thereof and the costs of this action. 


11.      Plaintiff notified Defendant Erica Lynn Davis of this default by Demand for Payment 


dated October 10, 2024.  A true copy of the Demand for Payment is attached as Exhibit D. 


12.  Upon information and belief, said information having been obtained from the 


public records of Greenville County, South Carolina, by deed dated on or about February 22, 2023, 


and recorded in said Register of Deeds' office on June 6, 2023, in Deed Book DE 2690 at Page 


553, the Defendant Erica Lynn Davis conveyed the subject premises to the Defendant Signature 


Gain Express Trust, DTE 06/22/2022 (An Irrevocable Express Trust Organization) Harol Alezu 


Lozano Moran, Sole Trustee, who is now the owner and holder of record title thereto and subject 


to Plaintiff’s Mortgage. 


13. The Plaintiff demands no personal or deficiency judgment and any right to the same 


is specifically waived. 


  WHEREFORE, Plaintiff prays judgment that: 
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 4 


  (a)  The amount due upon the said Note and Mortgage held by the Plaintiff be 


ascertained and determined under the direction of this Court, together with attorney's fees and 


costs of this action. 


  (b)  Plaintiff's Mortgage be declared a first mortgage lien and that Plaintiff have 


judgment of foreclosure for the amount so found to be due and owing thereon, together with any 


taxes or insurance premiums which may be due or which may be or have been paid by Plaintiff, 


with a reasonable sum as attorney's fees, and for the costs of this action. 


  (c)  The mortgaged premises be sold according to law and the practice of this Court, 


the equity of redemption be barred, and that the proceeds of sale be applied as follows:  


   First, to the costs and expenses of the within action and said sale; 


   Second, to the payment and discharge of the amount due on Plaintiff's Note 


and Mortgage, together with attorney's fees as aforesaid; and 


   Third; the surplus, if any, be distributed according to law. 


  (d)  For such other and further relief as may be just and proper. 


       s/J. Kershaw Spong 


 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


 


Attorneys for the Plaintiff 


Columbia, South Carolina 


 


June 18, 2025 
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NOTICE UNDER THE 


FAIR DEBT COLLECTION 


PRACTICES ACT, (THE ACT) 


15 U.S.C. SECTION 1601 AS AMENDED 


 


 


1. The amount of the debt is that as stated in the Complaint attached hereto. 


 


2. The Creditor is the Plaintiff as named in the Summons and Complaint attached 


hereto. 


 


3. The debt described in the Complaint attached hereto will be assumed to be valid by 


the Creditor's law firm unless you, the debtor, within thirty (30) days after the 


receipt of this notice, dispute, in writing, the validity of the debt or some portion 


thereof. 


 


4. If you, the debtor, notify the Creditor's law firm in writing within thirty (30) days 


of the receipt of this notice that the debt or any portion thereof is disputed, the 


Creditor's law firm will obtain a verification of the debt and a copy of the 


verification will be mailed to you, the debtor, by the Creditor's law firm. 


 


5. If the Creditor named in the attached Complaint is not the original Creditor, and if 


you make a written request to the Creditor's law firm within the thirty (30) days 


from the receipt of this notice, the name and address of the original Creditor will 


be mailed to you by the Creditor's law firm. 


 


6. Written requests should be addressed to Written requests should be addressed to J. 


Kershaw Spong, Esquire, Robinson Gray Stepp & Laffitte, LLC, P.O. Box 11449, 


Columbia, SC  29211. 


 


7.  This notice is an attempt to collect a debt and information obtained will be used for 


that purpose. 
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Exhibit A
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Exhibit B
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Exhibit C 
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HAYNSWORTH SINKLER BOYD, P.A. 
1201 MAIN STREET, 22ND FLOOR 
P.O. BOX 11889 (29211) 
COLUMBIA, SOUTH CAROLINA 29201 
MAIN  803.779.3080 
FAX  803.765.1243 
www.hsblawfirm.com


MARY M. CASKEY 
CERTIF IED B ANKRUPTCY SPECIA L IST 


DIRECT 803.540.7870 
mcaskey@hsblawfirm.com 


October 10, 2024 


Erica L. Davis 
131 Roundtree Drive 
Simpsonville, SC 29681 


RE: Demand for Payment due under Note from Erica L. Davis to Synovus Bank 
Loan No:  


 


WE ARE A DEBT COLLECTOR.  THIS IS AN ATTEMPT TO COLLECT A DEBT 
AND ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE. 


HOWEVER, IF YOU HAVE PREVIOUSLY RECEIVED A DISCHARGE IN 
BANKRUPTCY, THIS LETTER IS NOT AND SHOULD NOT BE CONSTRUED AS AN 


ATTEMPT TO COLLECT A DEBT, BUT AS AN ATTEMPT TO ENFORCE A LIEN. 


Dear Ms. Davis: 


As you know from prior communications, this firm represents Synovus Bank (“Synovus”). The 
referenced loan is in default as a result of your failure to make payments when due under the Note 
dated December 13, 2019 (the “Note”). The Note is secured by a Mortgage for property located at 
131 Roundtree Drive, Simpsonville, SC 29681 (the “Mortgage”).   


Please accept this letter as notice that the Note is in default and Synovus demands the entire balance 
due under the Note.  As of October 7, 2024, the amount owed on the Note is as follows:  


Principal $186,257.37 
Interest $  11,108.54 
Late Charges  $       752.44 
Escrow Balance $       585.87 
Release Fee  $           5.00 
Total Amount Due  $198,709.22 


(Interest continues to accrue on the note.  The above reflects interest through October 7, 2024, and 
thereafter at $22.3254 per day.) 
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Davis 
October 10, 2024 
Page 2 
_____________________________________ 


Synovus demands payment of the total amount due on the Note within thirty (30) days of the date 
of this letter.  If the Note is not paid in full in 30 days, Synovus will exercise all rights available 
to it under the Note, Mortgage, and South Carolina law.   


All further communications regarding this matter should be directed to my attention.   


PLEASE FIND AN IMPORTANT NOTICE ON THE NEXT PAGE. 


Sincerely,  


Mary M. Caskey 


MMC/caw 
Enclosure 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jun 18 2:25 P


M
 - G


R
E


E
N


V
ILLE


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


2303796







Haynsworth Sinkler Boyd, PA 


Attn: Mary M. Caskey 


P.O. Box 11889 


Columbia, SC 29211 


(803) 540-7777


To: Erica L. Davis 


131 Roundtree Drive 


Simpsonville, SC 29681 


File Number 


Haynsworth Sinkler Boyd, P.A. is a debt collector. We are trying to collect a debt that you owe to Synovus 


Bank. We will use any information you give us to help collect the debt.


Our information shows: 


You have a mortgage loan to Synovus Bank, secured by a 


mortgage on 131 Roundtree Drive, Simpsonville, SC 29681 with 


account number 1500633324. 


If you are currently in bankruptcy, this notice is for 
informational purposes only, as required by 12 CFR 
§ 1006.34(c). 


Mail this form to:


Haynsworth Sinkler Boyd, PA 


Attn: Mary M. Caskey 


P.O. Box 11889 


Columbia, SC 29211 


Erica L. Davis 


131 Roundtree Drive 


Simpsonville, SC 29681


How can you dispute the debt? 


 Call or write to us by November 16, 2024, to dispute all or 


part of the debt. If you do not, we will assume that our 


information is correct. 


 If you write to us by November 16, 2024, we must stop 


collection on any amount you dispute until we send you 


information that shows you owe the debt. You may use the 


form below or write to us without the form. You may also 


include supporting documents. We accept disputes 


electronically via email to DebtDispute@hsblawfirm.com. 


What else can you do? 


 Write to ask for the name and address of the original 


creditor, if different from the current creditor. If you write 


by November 16, 2024, we must stop collection until we send 


you that information. You may use the form below or write to 


us without the form. We accept such requests electronically at 


DebtDispute@hsblawfirm.com. 


 Go to www.cfpb.gov/debt-collection to learn more about 


your rights under federal law. For instance, you have the 


right to stop or limit how we contact you. 


 Contact us about your payment options. 


How do you want to respond?  


Check all that apply:


 I want to dispute the debt because I think: 


 This is not my debt. 


 The amount is wrong. 


 Other (please describe on reverse or 


attach additional information). 


 I want you to send me the name and 


address of the original creditor.  


 I enclosed this amount:  


Make your check payable to Synovus Bank. 


Include the file number  


As of September 17, 2024, you owed:  $ 198,570.27 


Between September 17, 2024 and October 
7, 2024 : 


You were charged this amount in interest 
and other fees:                 


+ $ 138.95 


Total amount of the debt as of October 7, 
2024:                             


$ 198,709.22 


$ 
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Certificate of Electronic Notification


Recipients
Joseph Spong  - Notification transmitted on 07-29-2025 10:45:19 AM.


Clara Weston  - Notification transmitted on 07-29-2025 10:45:19 AM.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  2025CP2303796


Official File Stamp: 07-29-2025 10:45:00 AM


Court: CIRCUIT COURT


Common Pleas


Greenville


Case Caption:
Robert Barnett , plaintiff, et al vs. Erica Lynn
Davis , defendant, et al


Document(s) Submitted: Service/Affidavit Of Service


Service/Affidavit Of Service


Filed by or on behalf of: Joseph Kershaw Spong


This notice was automatically generated by the Court's auto-notification system.


The following people were served electronically:


Clara Elizabeth Weston for Robert Barnett


Joseph Kershaw Spong for Robert Barnett


The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:


Austin J Davis


Signature Gain Express Trust


Dte 06/22/2022


Harol Alezu Lozano Moran


Harol Alezu Lozano Moran Trustee


Erica Lynn Davis for Erica Lynn Davis


Robert Barnett Trustee


Erica Lynn Davis for Erica Lynn Davis


Rh 401K Plan
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STATE OF SOUTH CAROLINA )


) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )


Robert Barnett, as Trustee of the RH 401(k)
Plan,


Case No. 2025-CP-23-03796)


)


)


Plaintiff, )


)


) AFFIDAVITV.


)


Erica Lynn Davis, Austin J. Davis,


and Signature Gain Express Trust, DTE
06/22/2022 (An Irrevocable Express Trust


Organization) Harol Alezu Lozano Moran,
Sole Trustee,


)


)


)


)


)


)
Defendants.


Personally appeared, J. Kershaw Spong, attorney for the Plaintiff, who being duly sworn,


doth state:


That he is one of the attorneys for Plaintiff in this action;


That the Defendants above named were duly served with the Lis Pendens,


Certificate of Exemption/Withdrawal from Arbitration/Mediation, Certificate of Exemption from


Administrative Oder 2011-05-02-01, Summons, Complaint, Notice Under the Fair Debt Collection


Practices Act, Verification, and Exhibits as evidenced by the Affidavits of Service on file with the


Clerk of Court;


1.


2.


That the Defendant Signature Gain Express Trust, DTE 06/22/2022 (An


Irrevocable Express Trust Organization) Harol Alezu Lozano Moran, Sole Trustee filed a Petition


to Dismiss and Counterclaim, but no issues have been raised which would preclude this foreclosure


from being referred to the Master in Equity under the mandatory referral provisions of S.C. Rules


of Civil Procedure 53 and 71, and the Administrative Order of Chief Justice Jean Hoefer Toal


dated July 15, 2010 (#2010-07-15-01).


3.


[Signature page to follow]
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■J. KershaW Spong [SC Bar #5289]
C. Elizabeth Weston [SC Bar #103305]


Robinson Gray Stepp & Laffitte, LLC
P.O. Box 11449


Columbia, SC 29211


(803) 929-1400
kspong@,robinsongrav.com


lweston@robinsongrav.com


Attorneys for Plaintiff


SWORN to before me this


_3d+^day of July, 2025,


Printed Name: Rebecca Faulkenbeny


Notary Public for South Carolina
My Commission Expires:


2
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS)


COUNTY OF GREENVILLE )


Robert Barnett, as Trustee of the RH


401(k) Plan,


) Case No. 2025-CP-23-03796


)


)


Plaintiff, )


)


) AFFIDAVIT OF NON-MILITARY SERVICEV.


)


Erica Lynn Davis, Austin J. Davis,


and Signature Gain Express Trust, DTE
06/22/2022 (An Irrevocable Express


Trust Organization) Harol Alezu Lozano )
Moran, Sole Trustee,


)


)


)


)


)
Defendants.


one of the attorneys for the


Plaintiff, who, after being duly sworn, says that he is familiar with the provisions of


Servicemembers Civil Relief Act of 2003, as amended, and to induce the Court to enter a default


judgment against the Defendant Erica Lynn Davis and Austin J. Davis, represents to the Court that


from his file in this matter and on information and belief, the Defendant are not in the military


service of the United States and are not entitled to the protection of the Servicemembers Civil


Relief Act of 2003, nor any amendments thereto.


PERSONALLY appeared before me J. Kershaw Spon 05


J. Kershaw Spong [SC Bar #5289]


C. Elizabeth Weston [SC Bar #103305]


Robinson Gray Stepp & Laffitte, LLC
P.O. Box 11449


Columbia, SC 29211


(803)929-1400
kspomj@robinsongrav.com


lweston@robinsongrav.com


Attorneys for Plaintiff
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SWORN to before me this


3tH'^day of July, 2025.


/


Printed Name: Rebecca Faulkenberry C
Notary Public for South Carolina
My Commission Expires: \ - U
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STATE OF SOUTH CAROLINA )


) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )


Robert Barnett, as Trustee of the RH 401 (k)
Plan,


) Case No. 2025-CP-23-03796


)


)
Plaintiff. )


AFFIDAVIT OF DEFAULT)V.


)


Erica Lynn Davis, Austin J. Davis,


and Signature Gain Express Trust, DTE


06/22/2022 (An Irrevocable Express Trust
Organization) Harol Alezu Lozano Moran,
Sole Trustee,


)


)


)


)


)


)
Defendants.


Personally appeared, J. Kershaw Spong, attorney for the Plaintiff, who being duly sworn.


doth state:


That he is the attorney for Plaintiff in this action;I.


That the Defendant hereinafter named were duly served with the Lis Pendens,2.


Certificate of Exemption/Withdrawal from Arbitration/Mediation, Certificate of Exemption from


Administrative Oder 2011-05-02-01, Summons, Complaint, Notice Under the Fair Debt Collection


Practices Act, Verification, and Exhibits as follows:


(a) Austin J. Davis by service thereof on him personally on June 26, 2025.


(b) Erica Lynn Davis by service thereof on Austin J. Davis, a person of discretion


residing at the residence of said Defendant on June 26, 2025.
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That more than thirty (30) days have elapsed since the date of service and the3.


Defendants have failed to plead, appear, or otherwise defend as provided by the South Carolina


Rules of Civil Procedure and the Defendants are now in default; and


That on information and belief the Defendants are over the age of eighteen (18)4.


years and are not incompetent.


J. Kershaw Spong [SC Bar #5289]
C. Elizabeth Weston [SC Bar #103305]


Robinson Gray Stepp & Laffitte, LLC
P.O. Box 11449


Columbia, SC 29211


(803)929-1400
kspong@robinsongrav.com


lweston@,robinsongrav.com


SWORN to before me this


day of July, 2025.


Name: Rebecca Faulkenberry T
Notary Public for South Carolina


My Commission Expires: I- ^ 1
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


 


IN THE COURT OF COMMON PLEAS 


Robert Barnett, as Trustee of the RH 


401(k) Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express 


Trust Organization) Harol Alezu Lozano 


Moran, Sole Trustee, 


 


   Defendants. 


)


)


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


Case No.  2025-CP-23-03796 


 


 


ORDER OF REFERENCE 


(Foreclosure) 


 


 


IT APPEARING that the above entitled action for foreclosure of a mortgage on 


real property situated in Greenville County, South Carolina, is a proper matter to refer to the 


Master in Equity for Greenville County, upon motion of J. Kershaw Spong, Esquire of the law 


firm of Robinson Gray Stepp & Laffitte, LLC, attorneys for Plaintiff, it is 


ORDERED that the above entitled action be, and the same hereby is, referred to 


the Master in Equity for Greenville County to make findings of fact and conclusions of law; 


dispose of any and all issues and enter a final judgment in the case; order a judicial sale on any 


day, not just the regular judicial sale day; hear and dispose of any issues after sale or judgment, 


including, but not limited to, issuance of a Writ of Assistance and any issues involving appraisal 


under Code Section 29-3-680, et seq.   


Any appeal from the decision of the Master in Equity shall be made directly to the 


Appellate Court, as provided in Rule 203, SCACR. 


IT IS SO ORDERED. 
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I SO MOVE:      


 


Robinson Gray Stepp & Laffitte, LLC   


 


s/J. Kershaw Spong______________  


J. Kershaw Spong [SC Bar #5289]  


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com 


lweston@robinsongray.com 


 


Attorneys for the Plaintiff 


 


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jul 30 11:47 A


M
 - G


R
E


E
N


V
ILLE


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


2303796



mailto:kspong@robinsongray.com

mailto:lweston@robinsongray.com





Greenville Common Pleas


Case Caption: Robert  Barnett , plaintiff, et al vs. Erica Lynn Davis , defendant, et al


Case Number: 2025CP2303796


Type: Order/Referred to Master or Special Referee


So Ordered


s/Jay Gresham, Clerk of Court


Electronically signed on 2025-07-30 11:46:53     page 3 of 3
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


 Plaintiff, 


 


 v.  


 


Erica Lynn Davis, Austin J. Davis, and 


Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


 Defendants. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


Civil Action No:  2025-CP-23-03796 


 


 


 


NOTICE OF MOTION AND MOTION 


TO STRIKE AND FOR DEFAULT 


JUDGMENT 


 


 


Plaintiff, Robert Barnett, as Trustee of the RH 401(k) Plan, moves the Court pursuant to 


Rule 12(f) of the South Carolina Rules of Civil Procedure, to strike the (1) Petition to Dismiss for 


Lack of Standing and Demand for Evidentiary Hearing, Quiet Title, and Other Relief (the “Motion 


to Dismiss”) and the (2) Verified Counterclaim for Fraud upon the Court, Negligent 


Misrepresentation, Abuse of Process, and Quiet Title (the “Counterclaim”) of Defendant, 


Signature Gain Express Trust, DTE 06/22/2022 (An Irrevocable Express Trust Organization) 


Harol Alezu Lozano Moran, Sole Trustee, who submitted the Motion to Dismiss and Counterclaim 


as the Signature Gain Express Trust, by and through its Trustee Erica Davis (“Signature Gain 


Express Trust”), because Signature Gain Express Trust is not represented by counsel.  See S.C. 


Code Ann. § 40-5-310; Real Estate Unlimited, L.L.C. v. Rainbow Living Tr., No. 2004-UP-019, 


2004 S.C. App. Unpub. LEXIS 8, at *5 (Ct. App. Jan. 15, 2004) (holding that “section 40-5-80 


does not authorize a non-attorney trustee of a valid trust to represent the trust in the court of 
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common pleas because the action would not be the trustee's "own cause" but rather that of the trust 


and its beneficiaries.”); Renaissance Enters., Inc. v. Summit Teleservices, Inc., 334 S.C. 649, 651 


(1999) (“[A] non-lawyer cannot represent a corporation in circuit or appellate courts.”).  Plaintiff 


further moves, pursuant to Rule 55, SCRCP, for a Default Judgment against Defendant, Signature 


Gain Express Trust, because its previously filed Motion to Dismiss and Counterclaim should both 


be struck.  


s/C. Elizabeth Weston 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


ROBINSON GRAY STEPP & LAFFITTE, LLC 


Post Office Box 11449 


Columbia, SC  29211 


(803) 929-1400 


phoefer@robinsongray.com 


lweston@robinsongray.com  


 


Attorneys for the Plaintiff  


 


August 13, 2025 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


 


IN THE COURT OF COMMON PLEAS 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


   Defendants. 


)


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


) 


Case No.  2025-CP-23-03796 


 


 


 


PLAINTIFF’S RESPONSE TO 


DEFENDANT SIGNATURE GAIN 


EXPRESS TRUST’S 


COUNTERCLAIM 


 


Plaintiff Robert Barnett, as Trustee of the RH 401(k) Plan (“Plaintiff”), by and through its 


undersigned attorneys, hereby replies to the document titled Verified Counterclaim For Fraud 


Upon the Court, Negligent Misrepresentation, Abuse of Process, and Quiet Title (the 


“Counterclaim”) filed allegedly on behalf of Signature Gain Express Trust, which Plaintiff 


assumes refers to Defendant Signature Gain Express Trust, DTE 06/22/2022 (An Irrevocable 


Express Trust Organization) Harol Alezu Lozano Moran, Sole Trustee (the “Trust Defendant”), as 


follows: 


1. The allegations of Plaintiff’s Complaint are reiterated herein. 


2. That each allegation contained in the Trust Defendant’s Counterclaim which is not 


specifically admitted or otherwise qualified is denied. 


FOR A FIRST DEFENSE 


3. No responses are required to the introductory paragraph of Trust Defendant’s 


Answer. However, to the extent that responses are deemed required, they are denied. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 A


ug 13 11:52 A
M


 - G
R


E
E


N
V


ILLE
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2025C


P
2303796







 


2 


 


4. Responding to the allegations of Paragraph 1, Plaintiff reiterates all allegations of 


the Complaint and denies that Trust Defendant is entitled to the relief requested in its referenced 


Motion to Dismiss. 


5. Responding to the allegations of Paragraph 2, Plaintiff admits that it initiated 


foreclosure proceedings by filing a Complaint and Trust Defendant and other parties with this 


Court on June 18, 2025, as the holder of the subject Note and Mortgage. The remaining allegations 


of Paragraph 2 do not require a response, and to the extent that responses are deemed necessary, 


they are denied. 


6. Responding to the allegations of Paragraph 3, Plaintiff admits that the Complaint 


included references to the assignment of the subject Note and Mortgage and a Demand for Payment 


was sent on behalf of the original holder of the loan documents. 


7. Plaintiff denies the allegations and legal conclusions of Paragraph 4. 


8. Plaintiff denies the allegations and legal conclusions of Paragraph 5 and notes that 


the Complaint was verified by Plaintiff. 


9. Plaintiff denies the allegations and legal conclusions of Paragraph 6. 


10. Plaintiff denies the allegations and legal conclusions of Paragraph 7 and asserts that 


the Lis Pendens filed in connection with this action is proper.  


11. Plaintiff denies the allegations of Paragraphs 7 (second paragraph numbered at 


“7”), 8, and 9 and all subparts therein. 


12. Responding to the allegations of Paragraph 10, Plaintiff admits that a Verified 


Complaint must include truthful and accurate information and reaffirms all allegations contained 


in said Complaint.   


13. Plaintiff denies the allegations of Paragraphs 11 and 12. 


14. Plaintiff denies the allegations of Paragraphs 13 and 14. 
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15. Plaintiff denies the legal conclusions of Paragraph 15. 


16. Plaintiff denies the legal conclusions of Paragraph 16. 


17. Plaintiff denies the allegations of Paragraphs 17 and 18. 


18. Plaintiff denies that Trust Defendant is entitled to any recovery or has been 


damaged by any act or omission of Plaintiff.  


FOR A SECOND DEFENSE 


(Failure to State a Claim) 


 


19. Some or all of Trust Defendant’s counterclaims fail to state causes of action upon 


which relief may be granted and should be dismissed, with prejudice, pursuant to Rule 12(b)(6) of 


the South Carolina Rules of Civil Procedure.  


FOR A THIRD DEFENSE 


(Failure to Mitigate) 


 


20. Some of all of Trust Defendant’s counterclaims are or may be barred by failure to 


mitigate damages. 


FOR A FOURTH DEFENSE 


(Equitable Defenses) 


21. Plaintiff would show that the Trust Defendant’s claims are barred by all equitable 


doctrines available to it, including, but not limited to, the doctrines of laches, unclean hands, 


ratification, waiver, consent, and estoppel. 


FOR A FIFTH DEFENSE 


(Good Faith) 


22. Plaintiff’s actions were in good faith, reasonable, justified, and in conformity with 


applicable rules, regulations, and statutory interpretations, which acts as a complete defense to this 


action. 
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FOR A SIXTH DEFENSE 


(Additional Affirmative Defenses) 
 


23. To the extent applicable and not already asserted hereinabove, Plaintiff pleads all 


affirmative defenses listed in Rule 8(c), SCRCP, and is entitled to the benefits of all defenses and 


presumptions contained in, or arising from, the applicable rules and laws of the State of South 


Carolina. 


FOR A SEVENTH DEFENSE 


(Reservation of Defenses) 


 


24. Plaintiff intends to act as best it can to inform itself as to the pertinent facts or 


prevailing circumstances surrounding any claim as alleged in the Answer and gives notice of its 


intent to assert any affirmative defenses that its information gathering process may indicate are 


supported by law and fact, including, but not limited to, the action is barred in whole or in part by 


any applicable statute, contract, release, or covenant.  Plaintiff reserves the right to amend this 


Reply to assert any such defenses to the Trust Defendant’s Counterclaim. 


WHEREFORE, having fully responded to Trust Defendant’s Counterclaim, Plaintiff prays 


for an order of this Court dismissing the same, with costs and fees awarded to it, the relief prayed 


for in the Complaint granted, and any other relief the Court deems just and proper. 


 
      s/C. Elizabeth Weston     


 
J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


 


Attorneys for Plaintiff 


 


August 13, 2025 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Robert Barnett, as Trustee of the RH 401(k) 


Plan, 


 


  Plaintiff, 


 


 v.  


 


Erica Lynn Davis, Austin J. Davis, and 


Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust 


Organization) Harol Alezu Lozano Moran, 


Sole Trustee, 


 


  Defendants. 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


Civil Action No:  2025-CP-23-03796 


 


 


 


 


 


PLAINTIFF’S NOTICE OF MOTION 


AND MOTION FOR SUMMARY 


JUDGMENT 


 


 


 


 
TO: THE DEFENDANTS ABOVE-NAMED: 


 


 PLEASE TAKE NOTICE that Plaintiff, Robert Barnett, as Trustee of the RH 401(k) Plan, 


through its undersigned attorneys, hereby moves for an order before Master in Equity for 


Greenville County, pursuant to Rule 56, SCRCP, granting summary judgment against the 


Defendants in favor of Plaintiff in its foreclosure action based on the loan documents attached to 


its verified Summons and Complaint. 


 There is no genuine issue of material fact, and Plaintiff is entitled to summary judgment as 


a matter of law as to the liability of Defendant Erica Lynn Davis on the loan documents attached 


to its verified Summons and Complaint.  It is undisputed that the funds were disbursed, the loan is 


in default, and Plaintiff has not been repaid on the loan obligations.  No legal justification has been 


raised by Defendants and there are no defenses to this action as a matter of law.  This motion is 


further supported by the verified Summons and Complaint, the loan documents attached thereto as 


exhibits, Plaintiff’s Affidavit, Defendant Signature Gain Express Trust, DTE 06/22/2022 (An  
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Irrevocable Express Trust Organization) Harol Alezu Lozano Moran, Sole Trustee’s Answer, and 


such memorandum of law and other documents as may be served and filed hereafter. 


 


      s/J. Kershaw Spong 


 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


 


Attorneys for Plaintiff 


Columbia, South Carolina 


 


August 14, 2025 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Robert Barnett, as Trustee of the RH 401(k) Plan, 


 


  Plaintiff, 


 


 v.  


 


Erica Lynn Davis, Austin J. Davis, and Signature 


Gain Express Trust, DTE 06/22/2022 (An 


Irrevocable Express Trust Organization) Harol 


Alezu Lozano Moran, Sole Trustee, 


 


  Defendants. 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


Civil Action No:  2025-CP-23-03796 


 


 


 


 


 


NOTICE OF HEARING 


 


 


 


  


TO: THE DEFENDANTS ABOVE-NAMED: 


 


 THIS IS TO ADVISE YOU that a hearing on Plaintiff’s Motion to Strike and for Default Judgment, 


Plaintiff’s Response to Defendant Signature Gain Express Trust’s Counterclaim, Plaintiff’s Motion for 


Summary Judgment, and any Objections, Responses, and Petitions filed by Defendant Signature Gain 


Express Trust in the above-captioned action will be held on the merits before the Honorable Charles B. 


Simmons, Jr., Master in Equity for Greenville County, on September 17, 2025 at 10:00 a.m. to be held at 


the Greenville County Courthouse, 305 E. North Street, Greenville, South Carolina.   


 You will also take notice that the Plaintiff’s attorney will submit written testimony on behalf of the 


Plaintiff pursuant to South Carolina Code Ann. §14-11-110 (as amended).  All issues raised in the pleadings 


will be decided at this hearing. 


 You may attend this hearing. 


      


s/J. Kershaw Spong___________ 


J. Kershaw Spong [SC Bar #5289] 


C. Elizabeth Weston [SC Bar #103305] 


Robinson Gray Stepp & Laffitte, LLC 


P.O. Box 11449 


Columbia, SC  29211 


(803) 929-1400 


kspong@robinsongray.com  


lweston@robinsongray.com  


 


Attorneys for Plaintiff 


 


Columbia, South Carolina 


August 19, 2025 
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STATE OF SOUTH CAROLINA )


) IN THE COURT OF COMMON PLEAS


COUNTY OF GREENVILLE )


)


Robert Barnett, as Trustee of the RH 401(k) Plan, ) Case No. 2025-CP-23-03796


)
Plaintiff. )


)


)V.


)


Erica Lynn Davis, Austin .1. Davis, and Signature
Gain Express Trust, DTE 06/22/2022 (An
Irrevocable Express Trust Organization) Harol
Alezu Lozano Moran. Sole Trustee,


)


)


)


)


)
Defendants. )


)


CERTIFICATE OF SERVICE BY MAIL


This is to certify that I. Rebecca Faulkenberry, a legal assistant with the law firm of Robinson Gray


Stepp & Laffitte, LLC, have this day caused to be seiwed upon the person(s) named below the NOTICE


OF HEARING in the foregoing matter by placing a copy of same in the United States Mail, postage


prepaid, in an envelope addressed as follows:


Erica Lynn Davis
131 Roundtree Drive


Simpsonville.se 29681


Austin J. Davis


131 Roundtree Drive


Simpsonville, SC 29681


Signature Gain Express Trust, DTE 06/22/2022
(An Irrevocable Express Trust Organization)
Harol Alezu Lozano Moran, Sole Trustee


c/o Austin Davis, Authorized Representative
2607 Woodruff Road, Suite E-1023


Simpsonville.se 29681


Signature Gain Express Trust, DTE 06/22/2022
(An Irrevocable Express Trust Organization)
Harol Alezu Lozano Moran, Sole Trustee,


c/o Erica Davis, Trustee
131 Roundtree Drive


Simpsonville, SC 29681
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Dated at Columbia, South Carolina on August 19, 2025.


Rebecca Faulkenberry
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STATE OF SOUTH CAROLINA )
AFFIDAVIT OF ATTORNEYS FEES


Case No. 2025-CP-23-03796


)
COUNTY OF GREENVILLE )


PERSONALLY APPEARED BEFORE ME, C. Elizabeth Weston, Esquire, who first being
duly sworn, deposes and states that she is an associate with the law firm of Robinson Gray Stepp


& Laffitte, LLC, and that she represents the Plaintiff in the following foreclosure action:


Robert Barnett, as Trustee of the RH 401(k) Plan


V.


Erica Lynn Davis, Austin J. Davis, and Signature Gain Express Trust, DTE 06/22/2022 (An


Irrevocable Express Trust Organization) Flarol Alezu Lozano Moran, Sole Trustee


Since the inception of this action, her office has assumed responsibility for the institution
of this action and has searched and updated the title on the subject property from the date the


current owner received the subject property or the date the mortgage was executed unto the date
of the filing of the Lis Pendens. She has been responsible for the preparation of the following


pleadings:


Lis Pendens


Summons and Complaint
Affidavit of Default


Order of Reference


Notice of Hearing


Proposed Final Decree
Notice of Sale


Record of Hearing


Study Answer; Motion for Summary Judgment and Supporting Affidavits


1)


2)


3)


4)


5)


6)


7)


8)


9)


Additionally, we have arranged for service of process of the Defendants and scheduled and
attended the hearing in this matter.


Future duties include forwarding copies of the Decree to the Defendants, advising the
Defendants of the date that the property will be sold; arranging and coordinating the amount to be
bid by the Plaintiff; representation of the Plaintiff at the sale; preparation of a Report on Sale, Deed
and any other documents as may be necessaiy to this action and/or required by the court.


The contract rate between Plaintiffs law firm and the Plaintiff provides the firm be
compensated at its usual and customary hourly rates. Mr. Spong is currently charging $300.00 per
hour, Ms. Weston is charging $225.00 per hour, and their paralegal is charging $140.00 per hour.
Attached is a detailed summary of the actual time spent on this case.
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Under NationsBank v. Scott Farm. 320 S.C. 299, 465 S.E.2d 98 (Ct. App. 1995) and Dede
V. Strickland. 414 S.E.2d 134 (S.C. 1992), the Supreme Court of South Carolina has set forth the


factors to be considered in an award of attorney’s fees in real property actions. These factors
include nature, extent, and difficulty of the legal services rendered, the time and labor necessarily


devoted to the case, the professional standing of counsel, the contingency of compensation, the
customary fees charged in the locality for similar services, and the beneficial result obtained.


These factors, as applied in this case, are as follows:


Nature. Extent, and Difficulty of the Legal Services Rendered. As stated earlier,


this is an action to foreclose a mortgage on real property. The case required a


detailed knowledge of real property and foreclosure law. A hearing was held by
the Master, who requires an order to be prepared by Plaintiffs counsel.


Accordingly, the factual and legal issues presented were specialized in nature, the
extent of the work performed was necessary to adequately prepare and try these


matters, and the matters decided were of legal and factual detailed specialty.
Time and Labor Necessarily Devoted to the Case. As stated above, this case


involved issues of both legal and factual natures. Attached is detailed summary of
actual hours devoted to the case by my firm. Accordingly, the time and labor


devoted to this case were necessary to properly prepare and try this case.
Professional Standing of Counsel. I am a licensed member of the Bar of the State


of South Carolina. I completed law school approximately 8 years ago. For


approximately the last 3 years, I have practiced with the Robinson Gray Stepp &
Laffitte, LLC law firm in Columbia, South Carolina, and currently am an associate


of the firm. I am a member of the Richland County Bar Association, the South


Carolina Bar Association, the Bratton Davis Bankruptcy Inn of Court, and other
professional organizations. Approximately 60% of my practice consists of real
property litigation, including foreclosure cases, collection cases, bankruptcy cases,
land title questions, and other land related litigation. Representation of the Plaintiff


has been undertaken by the firm of Robinson Gray Stepp & Laffitte, LLC. In
regards to the professional standing of counsel, the Plaintiffs firm consists of 43


attorneys, including the attorney who is primarily responsible for this case, who has
extensive experience in foreclosure practice. My practice is concentrated in the
areas of bankruptcy, creditors rights, foreclosure and real estate. I have handled


numerous foreclosure and bankruptcy cases in South Carolina and the federal
Bankruptcy Court. Accordingly, I submit that I have a high professional standing
in general and in this area of practice.


Contingency of Compensation. As recited above, compensation in this case is
based on an hourly rate.
Customary Fee Charged on the Locality for Similar Services. I am aware from


discussions with clients, other attorneys in the Foreclosure Bar in the Midlands
region of South Carolina, and from my general familiarity with the legal profession,
that the fees charged for services similar to those in contested cases like this case
are comparable. As stated earlier, my rate is within this range in this case.


a.


b.


c.


d.


e.
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Accordingly, this rate is the fee customarily charged in this locality for similar
services.


Beneficial Results Obtained. This attorney obtained beneficial results for the


Plaintiff in this action by securing a Judgment enforcing Plaintiffs mortgage rights
with regard to the subject real property. Accordingly, it is submitted that beneficial
results were obtained by this firm on the Plaintiffs behalf.


f


In addition to the time expended to date in prosecution of this action, we anticipate a
minimum additional four hours after the hearing. Moreover, depending upon the interest shown


by defendants, third parties, or counsel for either and the negotiations required thereby, other time
may also be committed to the completion of the case. 1 reserve the right to re-visit the question of
attorney fees should the action proceed in an unexpected way.


The amount of the attorney fee requested in this matter is $7,850.00. This fee is in line
with the fee customarily charged by counsel with similar experience in this particular locality.
Also the Plaintiffs attorney has achieved the beneficial result of a prompt foreclosure of the
Mortgages.


V]
J


^Oizabeth wC eston


SWORN to before me this


day of September, 2025


Name: Rebecca Faulkenberry I
Notary Public for South Carolina


My Commission Expires:
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS


)
COUNTY OF GREENVILLE ) Civil Action No: 2025-CP-23-03796


Robert Barnett, as Trustee of the RH 401(k)
Plan,


)


)


)


Plaintiff, )


) AFFIDAVIT OF COSTS


)V.


)


Erica Lynn Davis, Austin J. Davis, and


Signature Gain Express Trust, DTE


06/22/2022 (An Irrevocable Express Trust
Organization) Harol Alezu Lozano Moran,
Sole Trustee,


)


)


)


)


)


)
Defendants. )


PERSONALLY APPEARED, C. Elizabeth Weston, attorney for the Plaintiff, who being


duly sworn and states that the costs incurred in this action total Seven Hundred Ninety-Eight and


62/100 Dollars ($798.62) and is detailed below:


Title report and update:


Filing fee for Summons & Complaint:
Process Server fee:


Copies:
Postage:


Filing fee for Motion to Strike:


Filing fee for Order of Reference:


Filing fee for Motion for Summary Judgment:
Pacer charges:


Master in Equity fee:
Total:


$170.00


180.32


167.45


54.00


1.03


31.74


31.74


31.74


5.60


125.00


$798.62


J. Kershaw Spon^SC Bar # 5289]
C. Elizabeth Weston [SC Bar #103305]


Robinson Gray Stepp & Laffitte, LLC
P.O. Box 11449


Columbia, SC 29211


(803) 929-1400
kspong@robinsongrav.com


lweston@robinsongrav.com


Attorneys for Plaintiff
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SWORN to before me this


I hH^day of September, 2025


Name: Rebecca Faulkenberry ^
Notary Public for South Carolina
My Commission Expires: 1 U -Ti^'52	
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


)


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


Case No. 2025-CP-23-03796 


 


 


Robert Barnett, as Trustee of the RH 


401(k) Plan, 


 


   Plaintiff, 


 


 v. 


 


Erica Lynn Davis, Austin J. Davis, 


and Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express 


Trust Organization) Harol Alezu Lozano 


Moran, Sole Trustee, 


 


   Defendants. 


)


)


)


)


)


)


)


)


) 


) 


) 


) 


) 


) 


 


MASTER'S ORDER AND JUDGMENT 


OF FORECLOSURE AND SALE 


 


(Deficiency Judgment Waived) 


 


 


 


Pursuant to Rule 53 of the South Carolina Rules of Civil Procedure, and upon the 


stipulation and agreement of all parties hereto, not in default, the above-entitled matter was referred 


to the undersigned to make appropriate findings of facts and conclusions of law with authority to 


enter a final judgment in the case. 


Pursuant to the said Order of Reference, a hearing was held on September 17, 2025 on 


Plaintiff’s Motion for Summary Judgment, which hearing was attended by the attorneys of record 


and Erica Lynn Davis and Austin J. Davis, and at which time, the record and evidence were 


considered, which is herewith reported. In response to the arguments made by Austin J. Davis, 


counsel for Plaintiff subsequently provided the Court and the Davis’s with a copy of the closing 


documents of the subject note, which clearly show that the money for the loan went to purchase 


the subject property. Plaintiff’s attorney also presented to the Court and the Davis’s what clearly 


appears to be the original of the Promissory Note.  From the record and evidence, I find there is 
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2 


 


no material fact in dispute, Defendants have no defense, and Plaintiff is entitled to the relief 


requested as a matter of law and therefore, conclude and order as follows: 


 THE RECORD 


 The record before this Court consists of Plaintiff’s verified Complaint with supporting 


exhibits cited below, Defendant Signature Gain Express Trust’s Counterclaim, Petition to Dismiss, 


Petitions, Objections, and miscellaneous Motions, Plaintiff’s Motion to Strike and For Default 


Judgment, Plaintiff’s Affidavit of Debt and the loan documents attached thereto.  Defendants Erica 


Lynn Davis and Austin J. Davis have not filed an Answer and are in default. 


UNDISPUTED FACTS: 


1. The Lis Pendens was filed on June 18, 2025. 


2. The Summons and Complaint were filed on June 18, 2025. 


3. Service was made upon the Defendants named in this Order as is shown by the 


Affidavits of Service previously filed with the Court. 


4. The Defendants Erica Lynn Davis and Austin J. Davis are in default as shown by 


the Affidavit on file with the Court. 


5. According to the Affidavit filed with the Court, no Defendants in default are in the 


Military Service of the United States of America, as contemplated under the Servicemembers Civil 


Relief Act of 2003, as amended. 


6. For value received, Erica Lynn Davis made, executed and delivered a Note dated 


December 13, 2019, promising thereby to pay to the order of Synovus Bank the sum of One 


Hundred Ninety-Seven Thousand Eighty and 00/100 Dollars ($197,080.00), with interest at 


4.375% per annum.  Other terms and conditions are stated in the Note, which is of record herein.  
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7. To better secure the payment of the Note described above, the said Defendants 


Erica Lynn Davis and Austin J. Davis made, executed and delivered to Synovus Bank a  


Mortgage in writing, dated December 13, 2019, covering real property in Greenville County, 


which is the same as that described in the Complaint.  The mortgage was filed on December 16, 


2019, and is of record in the Office of the Register of Deeds for Greenville County in Book MO 


5511 at Page 4109. 


8. Thereafter, by Assignment of Note, Mortgage, and Other Loan Documents 


(“Assignment”) dated May 12, 2025 and recorded in said Register of Deeds’ Office on May 22, 


2025 in  Book MO5822 at Page 1225, for value received, Synovus Bank assigned said Note and 


Mortgage unto Plaintiff, and by virtue of such Assignment the Plaintiff herein is now the owner 


and holder of the Note and Mortgage which are the subject of this action. 


9. By deed dated on or about February 22, 2023, and recorded in said Register of 


Deeds' office on June 6, 2023, in Deed Book DE 2690 at Page 553, the Defendant Erica Lynn 


Davis conveyed the subject premises to the Defendant Signature Gain Express Trust, DTE 


06/22/2022 (An Irrevocable Express Trust Organization) Harol Alezu Lozano Moran, Sole 


Trustee, who is the owner and holder of record title at the time of filing of the Lis Pendens and 


subject to Plaintiff’s Mortgage. 


10. This Mortgage constitutes a first lien on the subject property 


11. Payment due on the Note has not been made as provided for in the Note, and the 


Plaintiff, as the holder thereof, has elected to require immediate payment of the entire amount due 


thereon and has placed the Note and Mortgage in the hands of an attorney herein for collection. 
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12. The sum of $7,850.00 is a reasonable fee to allow as attorney's fees for Plaintiff's 


attorney for services performed and anticipated to be performed until final adjudication of the 


within action, under the terms of the Note and Mortgage. 


13. The amount due and owing on the Note, with interest at the rate provided in the 


Note, and other costs and expenses of collection, including an attorney's fee, secured by the Note 


and Mortgage is as follows: 


(a) Principal due October 1, 2023  $ 186,257.37 


(b)


  


Interest from September 1, 2023 to July 


31, 2025 at 4.375% per annum 


 $ 15,627.76 


(c) Late charges  $ 1,047.58 


(d) Costs of collection prior to hearing 


(service, filing, etc.) 


 $ 798.62 


(e) Taxes - $4,785.59; Insurance - $1,331.53 


(not included above) 


 $ 6,117.12 


(f) Uncollected interest  $ 2,146.81 


(g) Attorney’s fee  $ 7,850.00 


     


TOTAL DEBT secured by Note and 


Mortgage including interest to date shown 


  $ 219,845.26 


 


Interest for the period from the date shown in (b), above through the date of this judgment at above 


stated rate to be added to the above stated "total debt" to comprise the amount of the judgment 


debt entered herein and interest after the date of judgment at the rate of 4.375% per annum 


(pursuant to the terms of the note and mortgage) on the judgment debt should be added to such 


judgment debt to comprise the amount of Plaintiff's debt secured by mortgage through the date to 


which such interest is computed. 


14. The Plaintiff is seeking the usual foreclosure of the Mortgage and has in the 


Complaint, or by amendment thereto, or by motion at the reference, expressly waived the right to 


a personal or deficiency judgment.   The Court has proper jurisdiction, and the venue is proper in 


Greenville County. 
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 CONCLUSIONS OF LAW 


I, therefore, conclude as follows: 


1. The Plaintiff should have judgment of foreclosure of the Mortgage. 


2. The mortgaged property should be ordered sold at public auction after due 


advertisement.  The sale shall be made subject to taxes and assessments that are due on the day of 


such sale. 


3. That after making the required deposit the successful bidder at the sale shall 


be required to pay interest at the rate set forth in the obligation described in the Complaint from 


date of sale to the date of compliance. 


4. The proceeds arising from such sale should be applied, first, to the costs and 


disbursements of this action, and next, to the payment and discharge of the amount of Plaintiff's 


debt and interest or so much thereof as the proceeds will pay, and any surplus should be held 


pending further order of the Court. 


Now, on motion of Plaintiff's attorney, J. Kershaw Spong,  


IT IS ORDERED, ADJUDGED AND DECREED: 


1. That there is due to the Plaintiff on the obligation and mortgage set forth in 


the Complaint the sum of $219,845.26 representing the "Total Debt" due Plaintiff as set out in 


Paragraph 14, supra, together with interest at the rate provided in said obligation on the balance of 


principal from the aforesaid date to the date hereof. 


2. The amount due in the preceding paragraph (the "Total Debt" as set forth in 


paragraph 14, supra, and later accrued interest on the principal) shall constitute the total judgment 


debt due the Plaintiff and shall bear interest hereafter at the rate of 4.375% per annum. 
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3. That the Defendants liable for the aforesaid mortgage debt do, on or before 


the date of sale of the property hereinafter described, pay to the Plaintiff's attorney, the amount of 


Plaintiff's debt as aforesaid, together with the costs and disbursements of this action. 


4. That on default of payment at or before the time herein indicated, the 


mortgaged premises described in the Complaint, as hereinafter set forth, be sold by the undersigned 


Master in Equity, at public auction, at the Greenville County Courthouse, in the City of Greenville, 


County of Greenville and state aforesaid, on some convenient Salesday hereafter (and should the 


regular day of judicial sales fall on a legal holiday, then and in such event, the Salesday shall be 


on Tuesday next succeeding such holiday), on the following terms, that is to say: 


a.  FOR CASH:  the undersigned Master in Equity will require a deposit of 5% of 


the amount of the bid (in cash or equivalent), same to be applied on the purchase price only upon 


compliance with the bid, but in case of non-compliance within Twenty (20) days same to be 


forfeited and applied to the costs and Plaintiff's debt. 


b.  Interest on the balance of the bid shall be paid through the day of compliance at 


the rate of 4.375%. 


c.  The sale shall be subject to taxes and assessments due on the day of such sale, 


existing easements and easements  and restrictions of record. 


d.  Purchaser to pay for the preparation of the deed, deed stamps and costs of 


recording the deed. 


5. If Plaintiff be the successful bidder at said sale, for a sum not exceeding the 


amount of costs, expenses and the indebtedness of Plaintiff in full, Plaintiff may pay to the 


undersigned Master in Equity only the amount of the costs and expenses, crediting the balance of 


the bid on Plaintiff's indebtedness. 
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6. No personal or deficiency judgment being demanded, the bidding will not 


remain open after the date of sale, but compliance with the bid may be made immediately. 


7. The undersigned Master in Equity will, by advertisement according to law, 


give notice of the time and place of such sale, and the terms thereof; and will execute to the 


purchaser, or purchasers, a deed to the premises sold.  The Plaintiff, or any other party to this 


action, may become a purchaser at such sale, and if, upon such sale being made, the purchaser, or 


purchasers, should fail to comply with the terms thereof within Twenty (20) days after date of sale, 


then the undersigned Master in Equity may advertise the said premises for sale on the next or some 


other subsequent Salesday, at the risk of the former highest bidder, and so from time to time 


thereafter until a full compliance shall be secured.  In the event the Plaintiff is the successful bidder, 


at its option, or the option of the assignee, the deed may be taken subject to payment by grantee of 


any taxes or assessments constituting a lien against the property sold under this Order and 


hereinafter more fully described. 


8. The undersigned Master in Equity to apply the proceeds of the sale as 


follows: 


First: to payment of the amount of the costs and expenses of this action, including 


any Guardian ad Litem fee or fees of attorneys appointed under Order of Court. 


Next:  to the payment to the Plaintiff or Plaintiff's attorneys, of the amount of 


Plaintiff's debt and interest, or so much thereof as the purchase money will pay on the same. 


9. Any surplus should be held pending further Order of this Court. 


10. It is further ORDERED, ADJUDGED AND DECREED that in the event 


the successful bidder is other than the Defendants in possession of the subject property and title 


by deed from the court is vested in such purchaser,  the Sheriff of Greenville County is ordered 
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and directed to eject and remove from the property the occupant/s of the property sold, together 


with all personal property located thereon, and put the successful bidder or his or its assigns in full, 


quiet and peaceable possession of said property without delay, and to keep said successful bidder 


or his or its assigns in such peaceable possession. 


11. In the event the successful purchaser is someone other than the Defendant(s) 


in possession of the subject property, and the occupants have voluntarily vacated the property or 


have been ejected from the property leaving furnishings, fixtures and items not subject to 


Plaintiff’s Mortgage in said property, and title by deed from the court is vested in such purchaser, 


the purchaser is authorized to remove from the property all furnishings, fixtures and items not 


subject to the lien of Plaintiff’s Mortgage.  The personal property, being deemed abandoned, shall 


be removed by the Purchaser or its agents from the subject property by placing said personal 


property on the public street or highway or by any other means. 


12. And it is further ORDERED, ADJUDGED AND DECREED that each 


Defendant named herein and all persons whosoever claiming under him, them or it, be forever 


barred and foreclosed of all right, title, interest, and equity of redemption in the said mortgaged 


premises so sold, or any part thereof. 


13. IT IS FURTHER ORDERED that the deed of conveyance made pursuant 


to said sale shall contain the names of only the first-named Plaintiff and the first-named Defendant 


and the Defendant who was the titleholder of the mortgaged property at the time of the filing of 


the notice of pendency of the within action, and the name of the grantee, and the Register of Deeds 


is authorized to omit from the indices pertaining to such conveyance the names of all parties not 


contained in said deed. 
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14. The undersigned will retain jurisdiction to do all necessary acts incident to 


this foreclosure including, but not limited to, the issuance of a writ of assistance. 


15. It is further ordered, that if the Plaintiff nor the Plaintiff's representative 


does not appear at the scheduled sale of the above-described property, then the sale of the property 


will be null, void and of no force and effect.  In such event, the sale will be rescheduled for the 


next available sales date. 


16. It is ordered, that the Petition to Dismiss and the Counterclaim are without 


merit and are hereby dismissed. 


17. The premises herein ordered to be sold are as follows: 


All that certain piece, parcel or tract of land situate, lying and being in the State of 


South Carolina, County of Greenville, being shown and designated as Lot No. T1 


on a survey prepared for Heritage Village Phase IB, by 3D Land Surveying, Inc., 


dated April 25, 2019 and recorded in the Office of the Register of Deeds for said 


County in Plat Book 1336, at Page 86; reference to said plat being hereby made for 


a more complete metes and bounds description thereof. 


 


This being the same property conveyed to Erica Lynn Davis and Austin J. Davis by 


deed of NVR, Inc. dated December 13, 2019 and recorded on December 16. 2019 


in Book 2583 at Page 1063 in the Office of the Greenville County Register of 


Deeds.  The property was subsequently conveyed to Erica Lynn Davis by deed of 


Austin J. Davis dated February 26, 2020 and recorded on February 26, 2020 in 


Book 2588 at Page 2616 in the Office of the Greenville County Register of Deeds.  


The property was then subsequently conveyed to Signature Gain Express Trust, 


DTE 06/22/2022 (An Irrevocable Express Trust Organization), Harol Alezu 


Lozano Moran, Sole Trustee by deed of Erica Lynn Davis dated June 5, 2023 and 


recorded on June 5, 2023 in Book 2690 at Page 55 in the Office of the Greenville 


County Register of Deeds. 


 


TMS #:  0323.03-01-029.00 


 


AND IT IS SO ORDERED. 
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The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 


form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 


or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. 


Note: Title abstractors and researchers should refer to the official court order for judgment details. 
 


     
Master in Equity  Judge Code  Date 
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This judgment was entered on the ________ day of ____________, 2025 and a copy mailed first class or 


placed in the appropriate attorney’s box on this _____ day of ____________, 2025 to attorneys of record or  
to parties (when appearing pro se) as follows: 


 


J. Kershaw Spong   
Robinson Gray Stepp & Laffitte, LLC   
 P.O. Box 11449 


Columbia, SC  29211 
  


ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 


   


  CLERK OF COURT  


Court Reporter:  


________________________________________________________________________________________________________     


______________________________________________________________________________ 


 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 


Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 


of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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s/ Judge Charles B. Simmons, Jr. (3023)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF
) COMMON PLEAS
) OF THE THIRTEENTH 


COUNTY OF GREENVILLE ) JUDICIAL CIRCUIT
)


ROBERT BARNETT, AS TRUSTEE OF THE )
RH 401(K)PLAN, ) 


)
Plaintiff, ) TRANSCRIPT OF RECORD


) 2025-CP-23-03796
VS. )


)
ERICA LYNN DAVIS, AUSTIN J. DAVIS,)
AND SIGNATURE GAIN EXPRESS TRUST, )
DTE 06/22/2022 (AN IRREVOCABLE )
EXPRESS TRUST ORGANIZATION) HAROL )
ALEZU LOZANO MORAN, SOLE TRUSTEE, )


)
Defendants. )


__________________________________


September 17, 2025
Greenville, SC


B E F O R E:


HONORABLE CHARLES B. SIMMONS, JR., Judge.


A P P E A R A N C E S


KIRK SPONG, ESQUIRE
For Plaintiff


AUSTIN J. DAVIS,
Pro se Defendant


ERICA LYNN DAVIS,
Pro se Defendant


Julie A. Cendroski,
Master in Equity Court Reporter
Thirteenth Judicial Circuit
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ROBERT BARNETT VS. ERICA DAVIS  


THE COURT:  For the record this is 2025-3796, in 


the matter of Barnett versus Davis and others.  Now, Mr. 


and Ms. Davis, I've reviewed the file and there have 


been any number of motions one or both of you had filed.  


So I've looked at them.  And, certainly, will be glad to 


allow you to make your arguments for the record.  


So, Ms. Davis, let me start with you, as far as 


any of the number of motions that you filed.  Be glad to 


hear from you, ma'am.


MS. DAVIS:  Well, I'm sorry.


THE COURT:  And, I'm sorry, under the court 


rules, I do need you standing --


MS. DAVIS:  Yes.


THE COURT:  -- when you're addressing the Court.


MS. DAVIS:  So I have vertigo.  Our daughter was 


in the hospital all night last night.


THE COURT:  I'm sorry.


MS. DAVIS:  And we just got released this 


morning, so it is hard for me to stand right now.


THE COURT:  And in light of that, have a seat.  


And if you'll pull the microphone closer to you for my 


court reporter to be sure we have a good record.


MS. DAVIS:  So because I do have vertigo, there 


will be a lot of stuttering and slow speaking, so I do 
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want to just reserve and have Austin speak for me, 


please.


THE COURT:  All right.  Then Mr. Davis.


MR. DAVIS:  Yes, sir.


THE COURT:  Now, if you don't have vertigo     


then ---


MR. DAVIS:  Yeah, I don't.  Apologies.


THE COURT:  All right, thank you.


MR. DAVIS:  Yes, sir.  Quite frankly, we're here 


to establish subject matter jurisdiction, which hasn't 


affirmatively been proven on the record.  Standing by 


the Plaintiff was challenged in a timely matter by the 


Trust.  They still have not affirmatively proven their 


standing either on the record with certifiable, 


admissible evidence under the rules of evidence.


THE COURT:  All right.


MR. DAVIS:  So we're still awaiting jurisdiction 


to be affirmatively declared on the record by way of the 


Plaintiff's standing.


THE COURT:  Well, jurisdiction ---


MR. DAVIS:  And affirmative, affirmative action 


of the court, subject matter jurisdiction.


THE COURT:  All right.  Jurisdiction and standing 


are two different legal concepts, so help me understand.  


Let's start with the jurisdiction.  Let me hear your 
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argument on why the Court does not have jurisdiction.


MR. DAVIS:  It's not our argument, sir.  It's a 


lawful assertion.  The Plaintiff doesn't have standing.  


If the Plaintiff cannot prove their standing, the courts 


don't have subject matter jurisdiction to even hear the 


case. 


THE COURT:  All right.  Your ---


MR. DAVIS:  Rule 12(h)(3).


THE COURT:  May I finish my question, please, 


sir?


MR. DAVIS:  Oh, absolutely.


THE COURT:  You're conflating the two.  You're 


using the two interchangeable.  They're two different 


legal concepts.  Jurisdiction is one thing.  Standing is 


another thing.  So I'm glad to hear your argument on 


either one of them, but I need them to be separated out 


just so that we have it clear on the record what your 


arguments are.  


MR. DAVIS:  Okay.


THE COURT:  So let's start with jurisdiction.  


You're alleging that the Court does not have subject 


matter jurisdiction.  What's your argument or assertion 


in that regard, please, sir?


MR. DAVIS:  Absolutely.  So...  I'm sorry, I was 


in there with her in the hospital and just trying to 
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make sure I, I have everything here.  Rule -- excuse me.  


The Plaintiff has failed to state a cause of action that 


is actual by this Court.  They have not proven standing 


on the record.  


THE COURT:  I'm gonna give ---


MR. DAVIS:  I'm gonna start with standing, if you 


don't mind.  They have no standing.  They are not the 


real party in interest to bring a suit here in 


foreclosure.  They don't have any admissible proof on 


the record, and I'm more than willing to put their 


exhibits up to the test.  


They have Exhibit A, which is an apparent copy of 


a, of a Note, an alleged Note.  Does not have  -- it 


does not have the original certifying stamp, as on the 


Mortgage in Exhibit B.  It does not have a certified 


chain of assignments showing a transfer from the alleged 


intermediary to themselves.  Themselves being Red Hills.  


And then from Red Hills to the Trustee.  And then from 


the Trustee to the RH 401k plan.  They're missing 


assignments, both on the record here and recorded in the 


County, so their evidence is inadmissible.  They have 


not affirmatively proven standing with what they have 


submitted to the Court.


THE COURT:  All right.  And from my review of the 


record, are you aware that there has been a formal 
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assignment of the mortgage that the Register of Deeds 


office here in Greenville County?


MR. DAVIS:  What appears is an allonge as a 


separate document.  And that is on the record by all 


appearances.  However, again, the rest of the 


assignments are missing.  The assignment from themselves 


to -- we don't know how it got to the RH 401K plan.  It 


was the Red Hills and RH 401k are separate entities; 


therefore there has to be a certified transfer.  It does 


not exist or they have not submitted it to the record 


for the Court to view.


THE COURT:  All right.  I'm looking at the 


Complaint that was filed June 18, 2025.  And in the 


Complaint it says in Paragraph 7 that by assignment of 


Note and Mortgage and other documents, the Synovus Bank 


assigned the Mortgage to Plaintiff.  So I'm not familiar 


with Red, whoever you're talking about.  What is their 


involvement?


MR. DAVIS:  Red Hills Holdings is apparently the 


-- and I don't have the trust documentation to, you 


know, I don't have the trust instrument to prove how 


their organization is setup, but it's the parent holding 


company that we received a notice from dated May 16th of 


this year.  


It is somehow apparently (hits microphone.)  
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Excuse me.  Apologies.  But somehow apparently the 


alleged debt was sold or transferred or assigned somehow 


to them initially.  And then from them to the RH 401K 


plan.  But, again, we're missing that chain of 


assignment.


THE COURT:  All right.  Let me go back to kind of 


the basics.  The Complaint alleges that back in December 


of 2019 that Erica Lynn Davis borrowed $197,0080.00 from 


Synovus Bank.  So, Ms. Davis, do you agree that back in 


December of 2019 you borrowed some money from Synovus 


Bank?


MS. DAVIS:  That's what we intended to do, yes.


THE COURT:  So you acknowledge and admit that 


obligation?


MS. DAVIS:  That money was never received in any 


one of my bank accounts.


THE COURT:  I'm not asking that.


MS. DAVIS:  So there was nothing borrowed.  If 


there was nothing received, how can something be 


borrowed?


THE COURT:  I'm asking you, did you sign 


documents with Synovus?


MS. DAVIS:  Yes.  Yes.


MR. DAVIS:  That we intended to receive a loan 


for.  It was in good faith that we signed those 
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documents.


THE COURT:  So are you now telling me that there 


were no funds advanced either to you or to some ---


MR. DAVIS:  Sir?


THE COURT:  Let me finish, please, sir.


MR. DAVIS:  I'm sorry.


THE COURT:  That no funds were advanced, Ms. 


Davis, to you or to some other entity to purchase 


property?


MR. DAVIS:  Sir, I fail to see how this at all 


involves this particular action, seeing as how ---


THE COURT:  Sir, I'm gonna tell you what, okay?  


It is my job today to find out what happened.  So 


whether you agree or disagree with what I'm trying to 


find out, it's not your call today.  My call today is to 


get to the bottom line.  I'm trying to do that.  If 


you'll answer the questions and Ms. Davis will answer 


the questions, we're gonna move right along.  But right 


now I'm asking a straight forward question.  Ms. Davis, 


the Complaint says that you signed a Promissory Note, it 


was attached to the Complaint, where you borrowed 


$197,000.  Did you sign that Promissory Note?


MS. DAVIS:  There was a Promissory Note signed by 


myself, yes, sir.


THE COURT:  Okay.
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MS. DAVIS:  With the intentions of receiving 


those funds for the purchase of an asset, yes.


COURT REPORTER:  Ma'am, I need you to speak up a 


little bit.


MS. DAVIS:  Can you hear me?


COURT REPORTER:  Barely.  


MS. DAVIS:  I'm sorry, I'm doing the best I can.  


THE COURT:  All right.  So, Ms. Davis, what 


happened to the money -- to the funds?


MS. DAVIS:  That's what we're wanting to find out 


as well, sir.


THE COURT:  So you're telling me you don't have a 


clue what happened to $197,000?  All right.  Raise your 


right hand for me, please.  (Complies.)


Do you swear to tell the truth, whole truth, and 


nothing but the truth?


MS. DAVIS:  Yes, sir.


THE COURT:  All right.  State your full name.


MS. DAVIS:  Erica Davis.


THE COURT:  All right.  Mr. Davis, raise your 


right hand.  (Complies.)


Do you swear to tell the truth, whole truth, and 


nothing but the truth?


MR. DAVIS:  Yes.


THE COURT:  State your full name, please.
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MR. DAVIS:  Austin Davis.


THE COURT:  All right.  So now, Ms. Davis, are 


you telling me you don't have any idea what happened to 


the $197,000?


MS. DAVIS:  It was never transferred to my 


account.


THE COURT:  That's not what I'm asking, ma'am.  


You're telling me under oath that you don't have any 


idea what happened to the $197,000?


MS. DAVIS:  The idea doesn't matter when it comes 


to actual fact, sir, is what I'm trying to say.  I 


understand the question that you're asking me and I 


understand what you're trying to get me to say.  There 


was a home received.  The Promissory Note was to receive 


the funds.  I'm a borrower, right?  I never received 


funds in any account.


THE COURT:  Were the funds ---


MS. DAVIS:  So we signed those papers in good 


faith.


THE COURT:  Were the funds paid to someone else 


on your behalf?


MS. DAVIS:  We tried to ask the company for that 


information to find out.  They keep withholding it.


MR. DAVIS:  And, and we're actually not aware 


that the funds were paid to any other company in 
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relation.


THE COURT:  Did you sign the Note, Ms. Davis, in 


order to purchase a house?


MS. DAVIS:  Yes, sir.


THE COURT:  Did you go to a closing with a 


lawyer?


MS. DAVIS:  Yes, sir.


THE COURT:  Was the deed, as a result of that 


closing, transferred into your name and/or Mr. Davis's 


name?


MS. DAVIS:  Yes, sir.


THE COURT:  Where did that money come from in 


order for the deed to be placed in your name and/or Mr. 


Davis's name?


MS. DAVIS:  That's the record and the tracks that 


we're trying to cover.  I don't know, because --


THE COURT:  So you're telling me --


MS. DAVIS:  -- it was never given to my account.


THE COURT:  -- you bought a house --


MS. DAVIS:  Yes, sir.


THE COURT;  -- went to a closing, you signed a 


Note, but you don't know where the money came from that 


you bought the house with?  Is that what you're telling 


me?


MS. DAVIS:  I know where the money came from.  I 
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don't know where it went.  I know where it came from.  I 


requested to borrow it.  I don't know where it went.  I 


never received it.  


THE COURT:  Yes, ma'am.


All right.  Mr. Spong, can you help me out, sir?  


All right.  Let me hear first, do you have a copy of the 


original Note with you?


MR. SPONG:  Yes, sir, Your Honor.


THE COURT:  Can you provide it for them?


MR. SPONG:  Yes, sir, Your Honor. 


THE COURT:  I've been handed by Attorney Spong 


what appears to be an original Note with original 


signatures and seals dated December 13, 2019 payable to 


Synovus Mortgage Company and in the amount of $197,080.


MR. DAVIS:  Sir, I'm sorry, you ---


THE COURT:  I'm gonna let you look at it in just 


a moment.


MR. DAVIS:  Well, I just wanted to clarify 


because you asked him if he had a copy of the Note, he 


responded yes and then he handed you something.  I just 


want to clarify that that is the original Note that 


you're holding in your hand?


THE COURT:  I asked the attorney if he had the 


original, he said yes, and he's just handed me this 


document.
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MR. DAVIS:  I'm sorry, sir.  It's on record you 


said a copy of the original.  You did.


THE COURT:  Yes, sir.  What I've been handed, as 


I noted, appears to be the original Note.  And I'm gonna 


ask that you show that to Mr. and Ms. Davis.  


MR. DAVIS:  Thank you, sir.  And, I'm sorry, I -- 


I don't see a notary seal here.  It seems to just be an 


assigner, a signature by an apparent signer and -- how 


did the allonge -- okay.  Sir, I, I'm not sure how this 


passes as an original document, especially when it's 


separated from the Mortgage.  It's unstapled and 


separated from the Mortgage.  How does this pass for an 


original document without a notary, a notary seal?  It's 


not under seal.


THE COURT:  All right.  Any other questions about 


that document?


MR. DAVIS:  Other than the main ones that I just 


posed, no, sir.


THE COURT:  And, Mr. Spong, was the original 


mortgage then recorded?  Well, let me hear -- you know, 


obviously, you know, I've heard from the Davis's.  Let 


me hear on behalf of your client.


MR. SPONG:  Thank you, Your Honor.  Kirk Spong on 


behalf of the Plaintiff, Robert Barnett, as Trustee of 


RH 401k Plan.  Your Honor, we're here today on a Motion 
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for Summary Judgment on a foreclosure action against 


Erica Lynn Davis, Austin Davis, Signature Gain Trust.  


Your Honor, this foreclosure arises out of a 


purchased money mortgage that was given on December -- 


on/or around December 13, 2019 from Defendant, Erica 


Lynn Davis, in the amount of $197,080.  On or around 


that date of December 13th, the Note was used to 


purchase the funds for the subject property we're here 


today and a deed that was issued by NVR, Inc., dated 


December 13, 2019 and recorded in Greenville County.


Your Honor, the -- in terms of the procedure 


here, Erica Lynn Davis has been served but has not 


answered in this case.  She is in default.  Austin J. 


Davis has been served and is also in default.  


There were subsequent transfers from the original 


closing whereby Ms. Davis transferred the property to 


Mr. Davis, and then he in turn transferred to Signature 


Gain Trust DTE, who was made a defendant by virtue of 


those transfers.  


These were post closing of the original Note and 


Mortgage.  Property was secured by a Mortgage, which has 


been filed in Greenville County.  It's attached to the 


Motion for Summary Judgment, then also attached to the 


verified complaint.  And that was recorded in Greenville 


County Book MO551 at Page 4109.
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Your Honor, in further support of our motion, I 


call the Court's attention to the assignment of the 


Note, Mortgage, and other loan documents whereby Synovus 


Bank assigned it to the current Plaintiff, which is 


attached as Exhibit C.  


The Defendants are in default under the terms of 


the Note and Mortgage.  And I have submitted an 


affidavit from the current Note holder and, of course, 


have presented the Court with the original Note.  


In terms of the amount of debt owed and supported 


by the affidavit from my client, principal amount due 


from October 1, 2023 is $186,257.37.  Interest accrued 


to date of $15,627.76.  Late charges of $1,047.58.  Cost 


of collection supported by the Affidavit of Costs of 


$798.62.  


Your Honor, the taxes ---


MR. DAVIS:  Sorry, objection.


MR. SPONG:  The local tax -- the County taxes 


have not been paid or -- excuse me.  They have been 


paid, but they were advanced by my client in the amount 


of $4,785.59, which would constitute an additional 


ground of default.  Insurance has been advanced to 


insure the property of $1,331.53, which would be an 


additional ground of default.


Your Honor, there was deferred interest from 
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Synovus of $2,146.91.  And I submit herewith an 


Affidavit of Attorneys' Fees, $7,850.  Total debt owed 


is $219,845.26.  


As I stated, the defendants ---


THE COURT:  Have copies of the affidavits been 


provided to the Davis's?


MR. SPONG:  Yes, sir, Your Honor.  They've been 


filed and served, yes, sir.


In terms of the -- so the Davis's have not 


responded either by affidavit to our motion here today 


or have not filed any answers.  There's been some answer 


filed by this trust, which I'm really not clear of what 


that trust is all about.  Of course a trust needs to be 


represented by counsel, and we have filed a motion to 


that effect, but I'm ready to proceed and have argued my 


Motion for Summary Judgment, Your Honor.  And that's all 


I have at this point.


THE COURT:  Do you by chance have a copy of the 


closing statement?


MR. SPONG:  I do not have it with me, Your Honor.  


I certainly can request it.


THE COURT:  All right.  So, Mr. and Ms. Davis, 


I'll be glad to hear from you in light of Mr. Spong's 


items and assertions and arguments he just made.


MR. DAVIS:  The affidavit that's on the record, I 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


 


 


17


believe, is by Robert Barnett, who has no personal 


knowledge of the alleged debt.  They apparently came 


into ownership of it on May -- well, that's when it was 


effective.  It was effective May 31st, but they 


apparently allegedly came into ownership of it May 16th 


of this year.  So it's impossible that the Plaintiff can 


file an affidavit with personal knowledge of the event.  


It's hearsay, honestly.


THE COURT:  All right.  Any other arguments?


MR. DAVIS:  Um...


THE COURT:  So you're saying that the person 


that, at least according to the records, now owns the 


Note is not in a position to know what the debt on the 


Note is?


MR. DAVIS:  What I'm saying is they are 


referencing a certain Note and Mortgage that was signed 


long before they came into existence of the Note.  They 


-- I mean, they don't have any personal knowledge of it.  


They weren't there.  I didn't hear this particular 


entity until this year.  So it's -- the affidavit is, 


I'm not sure what they're testifying to or affirming in 


that application.


Also, there's no controversy here, Your Honor.  


The Note, the Mortgage, they're all lacking certified -- 


we still don't have the certified check.  We have no 
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clue how it got to Robert Barnett.  There's a middleman 


here, the Red Hills Holdings.  I'd like to hear from the 


Plaintiff about who Red Hills Holdings is and why I 


received a notice from them claiming that they own the 


record debt.


THE COURT:  Do you have something from them that 


claims that you're the owner?


MR. DAVIS:  I do, Your Honor.


THE COURT:  Can you hand that to my deputy?


MR. SPONG:  Your Honor, I believe Red Hills is 


the servicer of the Note.  Thank you, Your Honor.  


THE COURT:  All right.  What I've been handed by 


Mr. Davis is a letter dated May 16, 2025 from Red Hills 


Holding, LLC to Erica Davis at 131 Roundtree Drive in 


Simpsonville advising Ms. Davis that Robert Barnett is 


trustee of the RH 401k plan, now the other.  And that 


Red Hills Holding is now the servicer of the former 


Synovus Bank Loan and provided payment instructions.  


Would you make a copy of that and we'll mark that 


as a Defendant's exhibit?  I think you can use this one.  


THE BAILIFF:  Is this -- oh.  


THE COURT:  Is that ---


THE BAILIFF:  Oh, this one.  It's right in my 


face, huh?


THE COURT:  Try it face down.  
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THE BAILIFF:  Julie?  Julie I'm not sure.


THE COURT:  Get my deputy to take it back and ask 


my staff to immediately make a copy.


All right.  So Mr. and Ms. Davis, anything else 


you'd like to have on the record, as far as -- further 


motions or objections?


MR. DAVIS:  Sorry, I'm just -- I'm searching the 


Plaintiff's complaint, just for reference, just so I can 


be specific.


THE COURT:  Yes, sir.  Take your time.  


MR. DAVIS:  I'm sorry.  My wife needs to use the 


bathroom.  She has vertigo, sometimes that happens.


THE BAILIFF:  I'll show her to the bathroom.


THE COURT:  We'll take a brief break.


MR. DAVIS:  Thank you, sir.


(Recess was taken from 10:30 - 10:59 a.m.)


THE COURT:  Ms. Davis, I'm sorry.  I've never 


dealt with vertigo, but I understand it's a very 


debilitating issue when it hits --


MS. DAVIS:  Thank you.


THE COURT:  -- so I'm glad that EMS was able to 


get here.  And I understand there will not be transport, 


so Mr. Davis, is there anything else you'd like to have 


on the record here this morning?


MR. DAVIS:  Yes, several things.  Thank you for 
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the recess to attend to my wife.  I did want to point 


out the misrepresentation of material fact in the 


Plaintiff's Complaint.  Paragraph 11, it says:  


Plaintiff notified Erica Lynn Davis of this default by 


demand for payment dated October 10, 2024.  It didn't 


come into alleged ownership with a Note until 2025.  


That's a misrepresentation of material fact on the 


record.


THE COURT:  All right.  But that letter was sent 


on behalf of Synovus's law firm, correct?


MR. DAVIS:  I believe so, but they're not the 


Plaintiff.


THE COURT:  But at that time they were the owner 


of the Note and Mortgage, correct?


MR. DAVIS:  Are you referring to Synovus?


THE COURT:  Yes, sir.


MR. DAVIS:  At that time.


THE COURT:  Okay.  All right.  Anything else, 


then for the record?


MR. DAVIS:  The Plaintiff hasn't met their 


evidentiary burden imposed by the judicial foreclosure 


framework.  The absence of certified chain of title, 


reliance on attorney affidavit hearsay, exhibits, and 


contradictory timing between the assignment and their 


default notice that Plaintiff alleges they sent in 2024, 
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they rendered the Plaintiff's case factually deficient.  


We're requesting that the Court dismiss this with 


prejudice under Rule 12(h) of the Rules of Civil 


Procedure, as well as to address the counterclaim on the 


record filed by the Trust along with the challenge to 


standing.


THE COURT:  All right.  Now, what counterclaim of 


what trust are you referencing?


MR. DAVIS:  So on -- on July 24th we presented 


verified counterclaim for fraud upon the court, 


negligent misrepresentation, abuse of process, and quiet 


title that we were expecting to have resolved before any 


merits hearing.  But that is on record, the 


counterclaim.


THE COURT:  All right.  You had mentioned a 


counterclaim filed on behalf of the trust.  What -- I've 


seen that some of the documents have been signed by 


Erica Davis, Trustee, but I'm not familiar with a Trust 


being involved in the 2019 loan.


MR. DAVIS:  No.  But the trust -- the property 


was conveyed into the trust in 2023, I believe.  And the 


Trust was placed on the docket by the Plaintiff, not us.  


THE COURT:  All right.  Again I find myself 


confused.  You had said you wanted to address a 


counterclaim filed by the Trust.
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MR. DAVIS:  Well, correct, as -- well, filed by 


the Trustee on behalf of the Trust, as the Trust is 


named on the docket.


THE COURT:  All right.  But a counterclaim would 


be something that a Defendant sues the Plaintiff on.  


MR. DAVIS:  Correct.


THE COURT:  So what Trust are you saying is suing 


the Plaintiff?


MR. DAVIS:  The Signature Gain Express Trust that 


the Plaintiff named on the docket.


THE COURT:  All right.  Who is Signature Gain 


Express Trust?


MR. DAVIS:  A Trust is an entity, sir.  I don't 


know what you mean by who, who is the Signature Gain 


Express.


THE COURT:  Are you telling me that you are 


Signature Gain Express Trust?


MR. DAVIS:  No, sir.  I'm simply an authorized 


representative for Signature Gain Express Trust.  The 


Trust is an entity, it's not a person, sir.  I don't 


understand what you mean.


THE COURT:  All right.  How does Signature Gain 


Express Trust become involved in the transaction between 


Synovus and you and Ms. Davis?


MR. DAVIS:  Equitable title was placed -- excuse 
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me, was conveyed to the Trust and recorded in the 


county.  So the Trust by way of conveyance is -- I'm 


assuming that's why they named the Trust on the 


document, but I mean the Trust holds equitable title.


THE COURT:  Mr. Spong, help me out here.  What's 


Signature Gain Express Trust?


MR. SPONG:  So at some point after the closing 


and the Note and Mortgage, Mrs. Davis quitclaimed the 


deed to Signature Gain Trust.


THE COURT:  Okay.


MR. SPONG:  And so, by virtue of the subsequent 


conveyance, they are named a party to the action, Your 


Honor.


THE COURT:  Okay, thank you.  All right.  Here's 


-- anything else, Mr. and Ms. Davis?


MR. DAVIS:  No, sir.


THE COURT:  All right.  Here's what I'm gonna do.  


Mr. Spong -- well, before I do that.  All right.  So, 


Mr. and Ms. Davis, is the end result of your argument to 


ask that you keep the house without any type of debt on 


it?


MR. DAVIS:  The request for relief is simply to 


dismiss this action, because they don't hold -- they're 


not a real party in interest.  They have no interest in 


the property.
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THE COURT:  All right.  But if their action is 


dismissed with prejudice, as you are asserting, that 


means they can never bring the lawsuit again, so the end 


result would be you're asking that you get the house 


free and clear of any mortgage debt; is that correct?


MR. DAVIS:  There's a separate matter before the 


District Court, and we actually are filing paperwork 


with the SEC for security fraud with the original 


intermediary.  So, I mean, it's -- the goal here is to 


prevent any foreclosure action.  We're dealing with the 


collateral security with Synovus in another matter with 


the SEC for securities fraud.


THE COURT:  All right.  My preliminary findings 


are, first, the Court has jurisdiction.  Second, 


Plaintiff does have standing as a result of the 


assignment that's been recorded at the ROD office.  Out 


of an abundance of caution for the Davis's sake, I am 


gonna ask Mr. Spong to provide a copy of the Closing 


Statement.  If, in fact, it shows that the loan proceeds 


were used to acquire the property, then I'm granting 


Plaintiff's Motion for Summary Judgment.


MR. DAVIS:  Sir, if I may?  The original contract 


was not signed for the house, it was signed for a loan 


for the house.  And as we well stated on the record, 


those funds were never transferred into any accounts 
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that we own or have access to.


THE COURT:  I understand.


MR. DAVIS:  Okay.


THE COURT:  And that's why I asked multiple times 


if the funds were deposited into an account to some 


other person or entity in order for you to get the 


house, and I never really got a straight answer to that.  


That's why I want to see the closing statement.


MR. DAVIS:  Fair enough.  That's fair enough, 


sir.  All I'm saying is if we didn't necessarily sign 


anything for anyone to receive on our behalf.  We were 


under the impression when we signed in good faith, that 


the loan proceeds would be transferred to us for the 


purchase of the house.  And again ---


THE COURT:  But ultimately the loan proceeds were 


used to buy the house, correct?


MR. DAVIS:  No, sir.  If we want to address that 


better.


THE COURT:  All right.  We're -- it's not gonna 


do any good to rehash it.


MR. DAVIS:  Fair enough.


THE COURT:  The money was borrowed in 2019.  The 


deed on that same day was put into Ms. Davis's name.  I 


don't know any other conclusion to draw other than 


that's what happened, but yet out of an abundance of 
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caution, if you'll expedite that, Mr. Spong.  And if 


you'll mail or e-mail a copy to the Davis's at the same 


time you e-mail it to my court reporter.


MR. SPONG:  Yes, sir, Your Honor.


THE COURT:  All right.  Thank y'all for coming 


in.  And, Ms. Davis, thank you for coming in and I hope 


you feel better, ma'am.


MS. DAVIS:  Thank you.


(Hearing concluded at 11:20 a.m.)


--- THIS ENDS TRANSCRIPT OF RECORD ---
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