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$.C. SUPREME COURT

STATE OF SOUTH CARODLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE
C.A. No,: 2007-CP-23-3706

COMMONWEAL1II LAND TITLE
INSURANCE COMPANY,

SNTERED GOMPUTER

)
)
)
)
)
)
)
Plaintiff, )
)] ORDER GRANTING
)
)
}
)
)
)
)

\CH DEFENDANT WILLIAM C, HOOD, ESQ.’S
MOTION FOR SUMMARY JUDGMENT
JAMES IERRY LAWS, ESQ., WILLIAM
C. 100D, ESQ., AND JILL COX, AS
PERSONAL REPRESENTATIVE OF

TIIE ESTATE OF JOIIN A. COX,

Defendants.

WILLIAM C. TI0OD, ESQ.,

Third-Party Plaintifl,

JILL COX, AS PERSONAJL
REPRESENTATIVE OF THE ESTATE
OF JOIIN A. COX,

)

)

)

)

)

)

_‘ )
V8. )
)

)

)

)

)

Third-Parly Defendant. )

)

This matter is before {he Court on the motion of Defendant and Third-Party Plaintift William
C. Hood, Esq. (“1lood™) for summary judgment on all claims alleged against Lood in Plaintiff’s
Second Amended Complaint, The Court heard Hood’s Motion on July 17, 2008, at 2:00 p.m. For
the reasons slated below, Hood’s Motion for Sunumary Judgment 1§ hereby GRANTED,
FINDINGS OF FACT
Because (his is a Motion for Summary Judgment, all facts summatized below ate presented in

the light most lavorable to Plaintift, the non-moving party.
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This case ariscs out of a transaction (the “Transaction”) for the sale of a parcel of land on
Highway 25 in Greenville Counly, South Carolina (hereinafler referenced as “the Property™).
Defendant John A. Cox (“Cox™) entered into # conlract for the sale of the Property to Jon Heard and
James Heard (the “Ileards™), The Heards retained Defendant X, Terry Laws, Esq. ("Laws”) to
represent them in (he closing of the sale of the Property, In conneetion with their purchase of the
Property, the Heards obtained a Joan from the Bunk of Travelers Rest, and us patt of the loan process,
the Heards obtained a policy of title insurance from Plainiilf Commonwealth §.and Tiile Insurance
Compuny (*Commonwcalth”). |

The Property was patt of a larger parcel of land that previously had been owned entirely by
Cox, The larger parcel was subject lo a mortgage to American Federal Bank (“the American Tederal
Mortpage™), as well ag several other mortgages. Because of repeated subdivisions of Cox’s Highway
25 laud holdings and because multiple morlgages attached to the Property at vatious times, the title
statug of the Properly was conlfusing.

In preparing for the closing of the sale of the Property 1o the Heards, Cox retained [ood (o
prepare the deed (ransferring the Property. Iood’s only role in the in the Transaction was preparing
the deed transierring the Property from Cox to the Heards, and Iood billed Cox $100 lor his work.
(See January 24 Letter, as delined below). Hood did not represicnt Commonwealth or the Heards in
the sale of the Property, as conceded by Commonwealth’s counscl at the hearing on Tlood's Motion
for Summary Judgment. (See Deposition of William C. Hood, pp. 14-16) (hereinaftor “Tlood
Deposition™) (noting that Tlood was retaincd by Cox and that Hood knew Taws was handling, the
closing).

In connection with Hood's preparing (he deed, Hood drafted a letter to T.aws dated Junoary

24, 2002 (the “January 24 Letter™), In the January 24 Lelfer, Hood stated that the Propetty had been
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encnmbered by several morlgages, but that 1Tood paid off these encumbrances when he closed
previous fransactions involving the Property. The January 24 1 etter [urther stated that Hood “would
recoxd [satisfaction affidavits for the mortgages] if the mortgapes [were] still open.” (See Janvary 24
Tetier). Alached to the January 24 Letter in the facsimile transmission were several documents,
including a copy of the deed and an unexecuted affidavil atating that the American Federal Mortgage
was satisfied.! Shortly after drafting and faxing the January 24 1 ctter, Hood further reviewed the
title status of the Property, at which time he realized that the Americun Federal Morlgage still
cncumbercd the Property. Accordingly, on January 25,2002, Hood altempted to fax a sccond letter
{o Laws (the *January 25 Letter”) stating that “[Hood] did not pay [the American Federal Mortgage)
off but [ITood] got a release of a portion of the property [that was previously sold by Cox}” (See
January 25 Letler). In the January 25 Lefter, Hood reported to Laws that the American Federal
Mortgage still bound the Property to be sold by Cox to the Heards. (See January 23 1.oiter),
Laws denies recciving the January 25 Letter. However, Laws’ file produced through
discovery in this case contained the fax cover sheet fot the January 25 Letter, which bears & fax
transmission stamp from Hood’s oflice dated January 25, 2002, Hood identified the coversheet, and
further testificd that he personally prepared the coversheet. (See ITood Deposition, pp. 31, 57-58,
and 132-137)) Additionally, in a letter that Laws’ counse] sent to Hood’s counsel with the intent that
it constitute Laws’ response to ITood’s Requests for Admissions, Laws’ ¢counsel admitted that the
cover sheet was found in Laws’ file. (See June 5, 2008, 1.ctter [rom Stewart to Atkinson). Because
this Courl is obligated to view the facts in the light most favorable to Commonwealth for putposes of
this Summary Judgment Motion, the Court assumes that Laws received only the January 25 fax

cover sheet, and not the January 25 Letter.

No party has presenicd any evidence that the affiduvit Inclucle in e facsimile transmission contalning the
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Hood was 1ot an approved attorney {or Commonwealth; iherefore, he was not allowed to
muke any certilications o title purswant to Commonwealth’s guidelines. Becausc Laws was the only
approved altorney for Commonwealth in the Transaction, he was the only attorney allowed to certify
title to Commonwealth. (See Deposition o Mark Hershberger, Commonwealth’s 30(b)(6) deponent,.
pp, 72-74) (hereinafter “Ilershberger Deposition™). Commonwealth, through its 30(b)(6) designee,
has admitted that Laws served as Commonweul(h’s agent. for the purposes of issuing a iille insurance
policy for the Property. (See Hershherger Deposition, pp. 17-18, and 20) (noting authority ol agents
for jssuance of policy and conceding that Laws acted as Commonwealth’s agent for the Transaction).

Hood believed that the January 24 Leiter clearly anticipated further communicaiion from
Taws, if Luws expected Hood to take any action on cheumbrances upon the Property. Speeifically,
the January 24 Letter statcd that Hood had paid the American Tederal Morlgage but that he was
unsure whether the American Federal Mortgage (as well as a Carolina First Morlgage) had ever been
satisfied of record. (See Hood Deposition, pp. 21-25). Further, IInod stated that he would record
satisfactions, “if in fact they [were] still apen.” (See January 24 Letter). Hood’s January 24 Letter
demonstrates that he had not reviewed the title status at the Register of Deed’s Office, because he
slates uncertainty as to whether morigages had been satisfied. Further, his statoment that he would
take action op mortgages “if they [were| still open” indicatcs that Hood expected Laws i
communicate with him further if Laws expected Hood to take further action. (See Llood Deposition,
pp. 21-25.) Hood testified that no comtnunication occurred between Flood and Laws prior to the
closing on the Property, other than the January 24 Letter and the Japuary 25 | etter, both of which
were fransmitted by Hood to Laws by (ax only. (Hood Deposition, pp. 17-19). Laws denied being

able to recall exactly what comnmunication with Iood occurted prior to the closing; however, he

Tmuary 24 Letter was ever cxccuted by Hood,
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secalled receiving Hood’s January 94 Letter. (Deposition of Terry Laws, pp- 77-78) (herginafler
“Laws Depns%itinn”).

Laws closed the sale of lhe Propetty on ot after TFebruary 1, 2002. e did not satisty the
Antetican Federal Mortgagc. and Cox aceepted payment at the closing without satisfying such
mortgage. Further, Laws did not report the American Federal Mortgage to Commonwealth;
therefore, Comrmonwealth did not exclude the American Federal Mottgage from the {itle insurance

policies that fravelers Rest Title 1syued for the Property.

Cventually, Cox defaulted on the American [ederal Morigage, which had been agsuned by
(tentral Carolina Bank (“CCB™ before the Febraary 1, 2002, closing on the Property. CCR initiated
{oreclosure ;)roccedings in 2004, and Laws reported @ claim to Commonwealth. Commonwealth
{hen satisfied the American Fedetal Mortgage, and sssumed CUB's rights under the American
Federal Morigage.

PROCEDURAL IMSTORY

Commonwealth filed suil against Laws and Cox in this aetion on June 12, 2007, Because
Cormmonwealth satisfied the American Federal Mottgage on behalf of the Heards, it asseried claims
on its own behalf, but it also asseried claims on behalf of the Heards {hrough subrogation.
Commonwealth amended its Complaint {o add Hood as a patty on August 28,2007, Commonwealth
furthier amended its pleadings on December 17, 2007, t0 change Cox's identification to the Esiate of

Johm A. Cox. Allof Co nonwealth's claims against Hood are alleged in the “Gecond Claim for

Reliel™ in Plaintilf’s gecond Amended Complaint. Tnthe gecond Claim for Relict, Comtonwealth
asserts olaims against Hood for “legal malpractice and negligence.”
Hood timely answored and asserted a third-paty claim and a crogs-claim against the Estate of

John A. Cox. Hood is curtently litigating the imeliness of his claims against the Bstate of John A.

5

b




r-——”‘”"—

Cox in the Probate Courl for Anderson County.

On May &, 2008, [Tood moved for summary judgment with respecet 1o Commonwealth’s

claims against him. On July 14,2008, Commeonwealin submitted its Briel in Opposition to 13!

Motion for Summary J udgment, and attached to that brief'as exhibits: (1) the January 24

an unexecuted affidavit included with the January 24 Letter in the Junuaty 25, 2002, fax (ransmission
to Laws); (2) the January 16 1 etter (3} excerpts from the deposition of Hood; and (4) excerpis from

the deposition of Laws, Commonwealth did not present any oxpert testimony, affidavits or opinions

supporting ils claims against Hood.

CONCLUSIONS OF LAW

Hood is entitled to summary judgment pursuant to Rule 56, SCRCY, with regpect 1o
Cammonwealih's claims against him, because (hore is no genuine issue of material fact related to

Tlood’s alleged liability to Commonwealth. Hood 1 entitled to judgment as amatler of Jaw when the

facls bofore the Court arc yviewed in the light most favorable 10 Comimonwealth. S¢

SCRCP; see also Silvester V. Spring Valley Country Club, 344 8.C. 280), 285, 543 §.F.2d 563, 560

(Ct. App. 2001) (interpreting stundard in summary j udgment molions).

This Courl shall consider separately Commonwealth’s claims for lepal malpractice and
neglipence/negligent misrepresentation. In itg Brief in Oppusition to Hood's Motion for Summary
Judgment, Commonwealth appeared to change from the negligence theory asserted in ity pleadings (0

a negligent pnisrepresentation theory.  Accordingly, Commonwealth's negligence/mgligcnt

nisepresentation claims shall be considered together.

A Legal Malpractice Claim

g prevadl in o Jogal malpractice claim, the plaintiff must satisfy the following four

clements: (1) the existence of an attorhey-client relutionship; (2) breach of duty by the altormney. (3}
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damage to the client; and (4) proximate causation of {the] clicnt’s daprage by the breach.” Smithv.
iastie, 367 S.C. 410,417, 626 S.E.2d 13, 17 (CL. App. 2005), quoting Holy Loch Distributors, Inc.
v, Hitcheock, 340 8.C. 20, 26, 531 8.E.2d 282, 285 (2000). Commonwealth's legal malpraciice
claim against Hood fails beeause Hood did not have an attorney-client yelationship with erther
Commonwealth or the Heards, and also because Commonwealth has not proved by expert tgstimony

any breach by Hood of a duty of care.

Laws scrved as the attorney for the Heards at the closing, and Hood reptesented Cox, 10 the
extent that Hood drafted the decd transferring the Property from Cox to the Ileards. Neither
Commonweaith nor any of the other pariies have presenied any evidence demonstrating that an
attorney-client relationship ever oxisted between Hood and Commonwealth, of between Hood aad
{he Heards. In fact, Commonwealth has not contended that an attorney-client relationship existed
petween Hood and Com monwealih or between Hooi and the Heards. Because Commonwealth thus
cannot meet the first element of 3ts legal malpractice ¢laim, Hood 14 entitled 1o summary jndgment
on such claim.

(Tood is also outitled to summary judgment on Commonwealth’s legal malpractice claim
because Commanwealth bas not established any professional duty owed by Hood to {the Heards orlo
Commonwealth, “An essential clement in a canse of action for nepligence 4 the existenee of a legal
duty of care owed by the defendant to the plaintiff, Without guch a duty, there can bo po actionable
negligence.” Rogers v. 5.¢. Dep’t of Purole and Cmiy. Corr., 320 €05 253, 255, 464 5.12.2d 330,
332 (1995). By logical extension, without a duty of care owed by an altorney i a legul malpractice
uetion, there can be no professional ncgligence.  As noled above, Commonwealth has futled to
ostablish an actionable duty in this case through expert testimony, even though Rule 702, SCRE,

requites testimony from an expert qualified {hrough knowledge, skill, sxpetience, praining oF
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cducation where scientific, techmical or other specialized knowledge is required to asaist the trier of
fact in understanding the evidence or issucs, Duties of care owed by attorneys to laypersons are
clearly outside the scops of knowledge of jurors, and must be established through competent expert

testimony. Because Comimonwealth bas not produced such expert testimony, ithas failed to dentify

a duty sulficient to curvive Hood’s Motion for Summary Judgment.,

B, Negligence/Negligent Misrepresentation Claim

The negligence claim pled in Commonwealth’s Second Amended Complaint appears be
based on a common law theory of negligence, with regpect to which Commonwealth asserted (1) the
existenee of a duty owed by Hood to Commonwealth (o the Heards); (2) breach of the duty; (3) that
the breach was the actual and proximate CHuSE of Commonwealih’s injuty; and (4) that
Commonwealth suffered an injury or damages. See Doe v. Morion, 373 g.C. 390, 400, 645 S.E2d
245, 250 (2007) (outlining elements of nepligence actions); see also Commonwenlh’s Hecond
Amended Complaint. This common law negligence claim against Hood fails, however, because
Commonwealth has not identilicd a duty sufficient to subject Hood to common law negligence
tability-

Further, Commonwealth never identificd an cxpert to testify reparding any duties owed by
Hood to Commonwealth or the Heards. Altbough Commeonwealth’s Second Amended Complaint
appears to argue that facsimile communication was an improper Means of transmitting information
helween attorneys, what constitutes proper means of cotnmunication betwoen attorneys is outside the

seope of lay knowledge. Under Rule 70 1(c), SCRE, laypersons cannot provide opinion testimony

regarding malters requiring “special knowledge, skill, cxpericnce or yaining.” Jd. ‘This gencrally

means thal lay opinion becomes inadmissible when it venlures peyond the realm of common

experience.! Cerfain Underwriters at Lioyds. London v. Stnkovich, 232 [ 3d 200, 203 (4th Cir.
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2000); sec also State v. Ellis, 345 8.C. 1 75, 547 §.E.2d 490 (2001). Only a qualified expert may
provide an opinion regarding what constilutes proper means of communication between legal
profesgionals, and Commonweaith has identificd no such cxpert. Accordingly, Hood is entitled to
summary judgment on Commonwealth’s claiing for common law negligence.

In its summary judgment opposition briel presented to the Court on July 14, 2008,
Commonwealth for the first time argued that [Mood is Hable 10 Commonwealth or the Heards becanse
Hood allegedly breached a duty created by Section 552 of (he Restatement (Second) of Toxts, which
the American Law In.siitute has entitfed “Information Negligently Supplied fox the Guidance of
Others.” Commonwealth’s Bricf cited the four elements of common Jaw negligence slated above
and asserted that South Carolina’s Supreme Courtreco gnized and adopted Section 5§52 fn it entirety
in ML-Lee Acquisition Fund, L.P. v. Deloiife & Touche, 327 $.C. 238, 489 5.E.2d 470 (1997).
While the South Carolina Supreme Courl did recognize a duty as outlined by Section 552 in ML.-Lee,
it did so with respect to ¢laims fot negligent mistepresentation, rather than common law negligence.

The ML-Lee Court’s decision comporis with the plain language of Section 552, which states:

One who, in the course of g business, profession or employment, or in any

other {ransaction in which he has a pecumary interest, supplies false

information for the guidance of others in their business transactions, is

subject to liability for pecuniary loss caused to them by their justifiable

reliance upon the information, if he fails lo cxercise reasonable care of

competence in oblaining or communicating the information.
Reslatement (Second) of Torts §552(1). ‘The slements for negligent misrgpresentation in South
Cavolina arc thus nearly identical to those for a claim under Section 552, By way of comparison, to
prove a cage for nogligent mistcpresctation under South Caroling’s comumon law, a plaintiff must

prove the following elements:

(1) the defendant made a falsc representation to the plaintiffy (2) the
defendant had a pecaniary intercst in making the statement; (3) the defendant
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owed a duty of care to sce that he communicated truthful in formation to the

plaintiff; (4) the defendant breached that duty by Failing to exercise due care;

(5) the plaintiff justifiably relied the represeniation; and (6) the plaintifl

suffercd a pecuniary loss as a result of his reliance upon the yepresentation.
West v, Gladney, 341 8.C. 127, 133.34, 533 §.B.2d 334, 537 (Ct. App. 2000). T'his comparison
reveals that Restatement §352 simply reitorates the grounds for negligent mistepresentation claims in
South Carolina.

Commonwsalith has not asserted an actionable claim against Hood for negligent
migreptesentation. Commonwealth hag not pled the six elemenis required for a negligent
misrepresentation claim against Hood in any of its complaints in this action, and Commonwealth did
not move at the hearing on Hood’s Motion for Summary Judgment (© amend Commonwealth’s
Second Amended Complaint (0 supplement its purported claim for negligent misrepresentation, “fo
state a claim for negligent misrepresentation, a plainti/Fmust atlege {the six elements outline in West,
suprd)” Fieldsv. Melrose Ltd. P ship, 312 8.C. 102, 105,439 S.5.2d 283, 784-85 (CL. App. 1993).

At 1he bearing, Commonwealth’s counsel nsscried that Commonwealth’s Sccond Amended
Complaint was sufficient o state a oluim for negligent misrepresentation. Howevet,
Commonwealth’s Second Amended Complaint does not even allepe all six required elements for
peglipent ynisrepresentation, because it does not allege that Commeonwealth or the I cards justifiably
tolied on any representation by Tlood, aud because i fails o reforence any pecuniary interest that
Hood held in the subject transaction.” Although courts are required to constrie pleadings so “as to
do substantial justice to all parties,” courts should “nol, however, wiile info the pleadings al legations

and defenses that are not presentec * Unisun Ins. v. Hawkins, 142 8.C. 537, 541-42, 537 $.2.2d 559,

Hood did not move to challenge Commonwealth’s Second Amended Complain under Rule 12(b)(6), SCRCT, at
the initial pleading stape, becanse C'ommonwealth’s Second Amended Complaint did pot purport to state a claim for
negligent misrepresemution. The Second Amended Complaint entitled its claim “negligeney’” and it staled the four
slements requlred to state a clalm for common law negligence.
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561 (C't. App. 2000, citing Davis v. Moniieth, 289 8.C. 170, 145 §.1.2d 724 (1986). In the present
case, Commonwealth has not assorted facts or allegations sufficient tomeel the required elements for
the tort of negligent migtepresentation as required under Rule R, SCRCY. Commonwealth has not
stated all of the required elements for a nepligent misrepresentation claim in its Second Amended
Complaint; therefore, Hood is entitied to judgment as a matter of lawy on Commeonwealth’s attemptad
elaim for negligent misrepresentation.

Hven if Commonwealth had properly pleaded a claim for negligent misrepresentation, which
this Court finds that Commonweallh has not done, Hood would still be entitled 1o summary
judgment on such a claim. As slated above, a successful claim of negligent misrepresentation
reguires that the plaintiff prove six clements. See Westv. Gladney, 381 8.C. 127, 133-34,533 8 .2d
334, 337 (CL. App. 2000) (stating eloments tequired for a negligent misrepreseniation claim), Hood
is also entitled to summary judgment on Commonwealih’s purported cause of action for negligent

@M} srepreseniation because Commonwealth has [ailed to present evidence suflicient to create a factual
: issue for the required element of justifiable reliance.

Any reliance in this casc on Hood’s teprosentations with respeet 10 the Propetty would have
been teceived and relicd upon by Laws, as Comm anwealth’s and the Heard's agenl for title
insurance. Commonwealth, through its 30(b)(6) dosignee, has admitied that Laws scrved as
Commonwealth’s agent for purposes of the issuanee of title insurance policies. By virtue of serving
as the Heurds” attorney and title insurance agent, Laws also served as an agent for the Fleards in the
Transaction. Based on agency principles, Laws’ actions are therefore imputable to Commonwealth
and the Heards, Accordingly, whether Commonwealth and its insureds, the Heards, justifiably relied
on Tlood's alleged represcntations depends upon whether Laws justifiably tclied on said

represeriations.
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In considering the datc for the alleged justifiable reliance in this case, the pertinent date is the
date that the alleged reliance caused harm to Commonwealth and the Heards. Commonwealth and
the Heards did not suffer any damage until the closing transferring the Property, which ocenrred on
or ahout February 1, 2002, Accordingly, such date is the date of any claimed justifiable reliance in
(his casc.

At the hearing on this motion, Commonwealth’s counsel argned that justifiable reliance is
always a fact issue 1o be determined by a juty; however, Hit Products Corp. v. dnchor Financial
Corp,, 111 F. Supp. 2d 723 (D.5.C. 1999), demonstrates that South Carolina courts may properly
delermine such issue as a matter of law. In Hir Products, the district court interpreted South Carolina
law as allowing a finding of justified rcliance “in a negligent misrepresentation claim ‘only if the
relationship of the parties is such that the defendant occupics a superior position to the plaintiff with
respect to knowledge of the truth of the stalement made.” Id, al 727, quoting Harrington v. Mikell,
3121 8.0, 518, 522, 469 8.E.2d 627, 629 (Ci. App. 199G). Aller stating the standard for justifiable
reliance, the /i Products court granted the delendant bank summary judgment on a negligent
mistepresentation claim based on the bank’s representations concering the financial condition of a
distributor of the plaintiff"s products, The court determined that the plaintifT did not justifiably rely
on the bank’s representations, because the plaintiff had superior knowledge of (he distributor’s
financial condition duc to the plaintil’s extensive {inancial dealings with the distributor. I

Commonwealth’s justified reliance argument fails as a matter of law with respect to Hood for
several reasons.” First, Conmmonwealth’s own 30(b)(6) deponent, Mark Herschherger, tesiified that
Commonwealth’s policies, as expressed in company manuals, required Commonwealth’s approved

attorneys and title agents, rather than sellors” attorneys, to report any defects to title, including

As mentioned above, this Court nwst view the facts in the light most favorablie to the non-moving party;
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mottgages. Futther, according to Commonwealth’s own written policies, Commonweallh’s
approved allorneys, rather than sellers’ attorneys, were required by Commonwealth 10 ensure that
satis(hetions were obtained to resolve delects. (See Commonwealth Manual for Approved Allorneys,
pp. 4-5) (noting obligation to roport or resolve defects); (e« also Hershberger Deposition, pp. 74,
and 126-127) (noting that mortgage prevents marketable title and thal approved attorneys have duty
1o verify that insured is receiving marketable title). Herschberger ulso testified that if the satigfaction
conld not be obtained by Commonwcalth approved attorneys, Cotumonwealth, through its title
insurance agents, was requited to except the defect from title coverage. (Hershberger Deposition, p.
123). One of five statutorily-allowed actions must have boon taken to satisfy the Amcrican Federal
Morttgage, and Herschberger testified that Hood's statements in the January 24 Letter do not provide
sufficient assurance of satisfaction for Commonwealth to deem the mortgage legally satisfied. (See
Hotshberger Deposition, pp. 115-119). Accordingly, based on Commonwealth’s own policics,
Commonwealih should not have insurcd the Property without excepting the American Federal
Mortgage. Commonwealth’s own written policies and procedures demonstrate {hat Commonwealth
was ot justilied in relying on the January 24 Letter to issue title insurance for the Property which did
hot excepl the American Federal Mortgage from coverage.

Hershberger’s testimony as Commonwealth’s 30(b)(6) designee constitutes an admission on
Commonwealth’s behalf that Commonwealth’s reliance on the January 24 Letter was not justified.
See Rule 30(b)(6), SCRCP.  Accordingly, no matcrial factual issue exists as to whether
Commonweallh’s teliance on the January 24 Leiter was jusiilied with respect to Commonswealth’s
claims against Hood. [n fact, Hershberger’s testimony probably constitules proper expert tes{imony

(subject to Hershberper’s qualification by this Court as an cxpert) proving {hat Conmmonwealth’s

therciore, the Courl must assume that Laws never received the January 25 Lefter.
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alleged reliance upon the January 24 Letter was not justified, and this expert testimony has nol been
conlested through any admissible evidence presenied by Commonwealth,

Second, in a claim lor negligent misrepresentation, “[tlherc is no Hability for casnal
statements, representations as to a matter of law, or matters which [the] plaintiff could ascertain on
his own in the excreise of due diligenee.™ Harringlon v. Mikell, 321 8.C. 518,522, 469 8.E.2d 627,
629 (CL App. 1998), quoting AMA Mgmt. Corp, v, Strasburger, 309 8.C. 213,223,420 5.E.2d 868,
874 (Ct. App. 1992). “Reliance ¢can be justified only if the relationship of the parties is such (hat the
defendant oceupies a superior position to the plaintift with respect {o knowledge of the truth of the
stutement made.” 7d, citing O.C, Gruber v, Santee Frozen Foods, Ine., 309 85.C. 13,419 81324 795
(Ct. App. 1992). As noted above and, Commonwealth, through its agent, had actual knowledge of
the American Federal Mortgage due to the agent’s title search, and the January 24 Letter clearly
indicates (hat Hood performed no title search. Ilood did not have superior knowledge of the status of
the Property’s title on the date of the closing; therefore, Commonwealth was nol justified in relying,
on the January 24 Letter in closing the ‘transaction.

Third, “there can be no reasonable reliance on a misstatement if'the plaintilT knows the truth
of the matler.,” Id, citing O.C. Gruber, supra, 309 8.C, al 20, 419 §.H.2d at 800. In this case,
Commonwealth, through s agenl, performed an aclual title search, while Tlood’s stalements
regarding Gile status m ‘Ehe January 24 Letter were based on memoty, (Hood Deposit.iun, pp. 23-24).
Further, through an agent, Commonwealth knew of the American Federal Mortgage, and, at the time
of closing knew that there was not a legal satisfaction of record. Commonwealth’s own 30(b)(6)
testimony demonsirates (hal Commonwealth knew (or at the very least its agenl knew) that the

American Federal Mortgage existed, and the January 24 Letter was not sufficient to establish 2

justificd reliance on the alleged satisfaction of the Ametican Federal Mortgage, becanse the January
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24 Teuler was not one of the five statutorily-ullowed methods of satisfaction outlined in
Hershberger’s testimony.

Because Commonwealth has failed (o ¢reats an issue of material of fact with regard to the
justifisble reliance element ol its purpotted negligent misreprescntation aclion, Hood is entitled to
judpment as a matter of law on the negligent misrepresentation cause of action,

For theso reasons, Defendant William C. 1lood, Esq.’s Motion for Summary Judgment is
herchy GRANTED. Hood ig granted summary judgment on all claims presented against him by
Commonweal{h. Accordinply, this Court orders an entry of judguient for Hood on Commonwealth’s
claims against Hood, and this Order constitutes a final judgment on all of Commonwealth’s claims
against Hood, pursuant to Rule 54{b), SCRCP. This Court expressly [inds that there is tio just reason
for delaying final judgment on Commonweulth’s ¢laims against [Tood, due to the expense associated
with Hood’s continued involvement in this litigation and Hood’s need [or finality on

Commonwealth’s claims in order o resolve Hood's claims aguinst the Bstate of John A, Cox.

£1' 18 SO ORDERED. -
Aty
August 47,2008 ] QW el
D. Garrison Hill
Greenville, South Carolina Residenl Judge, Thirteenth Judicial Cireuit




STATE OF SOUTH CAROQLINA JUDGMENT IQA CIVIL CASE
COUNTY OF GREENVILLE CASE NO: 2007CP2303706
INTHE COURT OF COMMON PLEAS

Commonwealth Land Title Insurance Company vs. James Terry Laws

CHECK ONE;

[] JYURY VERDICT, This action came before the court for a trial by jury. ‘The issues have been frivd and a verdict
rendered.

[] DECISION BY THE COURT. This sction came to Lrial or hearing before the courl. T'he issues have been tricd ur heard
and a detiston rendered.

] ACTION DISMISSED (CHECK REASON): [} Rule 12¢h), SCRCP, {1 Rulc 41(a),
SCRCP (Vol. Nonsuit); {71 Rule 43(k), SCRCP {Settled); [ Other:
[[] ACTION STRICKEN (CHECK REASONY: (] Rule 40() SCRCT [ Banlauptey:
[] Binding arbitration, subjeet to right to restore to confirm, vacate or modify atbitration award,
L] Other: L . L
IT IS ORDERED AND ADJUDCED: [] Sce attached order; [] Staement of Tudgragat by the Court:

- SER ATTACHED ORDER -

Dated at Greenville, South Caroling, this .

Conrt Reporter:

PRESIDING JUDGE - . GARRISON HILL
)njofF ija

This judgment was entered on the , and a copy mailed fivst olass this,” to atorneys of record or to purtics (when appearing pro &) as
follows:

¢, Richard Stewart 11 Whitsett Street Creenville, SC 29601
H ] Fi1leery Y . <
Brian Scott MeCoy 633 East Main Street Rock Hili, 5C zdi'chacll B,'T' “ !,;kE: Wilkes Bowers, D.A. 127 Duabar S1.
29730 Spartanburg, SC 293 06 '
L Calboun Proitt Jr. Proirt & Pruatt, Attorneys at Law, PA
IDL N, Muwrray Ave. Anderson, SC 296254300

ATTORNEY(8) FOR THE FLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

SCRCP APP-24/FTORM 4 Paul B. Wickensimer - Clerk of Courl

CPFORMA4M




