The Supreme Court of South Carolina

Hazel Stoudemire, - Petitioner,

State of South Carolina, Respondent.

The Honorable William H. Seals, Jr.
Spartanburg County
Trial Court Case No. 2008-CP-42-01056

ORDER

For good cause shown, the request for an extension until April 13, 2012 to
serve and file the Petition for Writ of Certiorari and Appendix in this matter is
granted. Pursuant to this Court's order dated March 18, 2009, any further
extension requést must show the existence of extraordinary circumstances, state
what measures are being taken to insure that no further extension will be required,
and be signed by the appropriate attorneys.

IT IS SO ORDERED.

JEAN H. TOAL, CHIEF JUSTICE

BY ﬁéuw/w A 4&4

O Z Clerk
Columbia, South Carolina %ﬁ

March 16, 2012

cc: Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White
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HAZEL STOUDEMIRE,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
PETITION FOR EXTENSION TO FILE (
PETITION FOR WRIT OF CERTIORARI
AND APPENDIX

The undersigned counsel would respectfully request a final thirty-day extension,
until April 13, 2012, in which to file the petition for writ of certiorari and appendix in the
abovefreferenced case. In support of this motion, counsel would respectfully show the
Court the following exigent circumstances:

1. The petition for writ of certiorari and appendix in this case are due to be
served and filed today, having been extended by two prior orders of this Court.

2. Counsel had an oral argument in the case of State v. Lewis Williams in the

Court of Appeals on March 12, 2012. Counsel had an oral argument in the case of State

v. Otis Lamar Bland in the Court of Appeals on February 29, 2012. Counsel filed the

petition for writ of certiorari and accompanying appendix in the case of Sherinette



Wannamaker v. State in the Supreme Court, and the initial brief of appellant and

designation of matter in the case of State v. Lawrence Brown in the Court of Appeals on
February 27, 2012. Counsel filed the petition for writ of certiorari and accompanying

appendix in the case of Henry Belton v. State in the Supreme Court on February 24,

2012, Counsel had an oral argument in the case of Benjamin Green v. State in the

Supreme Court on Thursday, February 23, 2012. Counsel filed the petitions for writ of

certiorari and accompanying appendices in the cases of Tony Drayton v. State and

William Hickman v. State with the Supreme Court on February 16, 2012. Counsel had

an oral argument in the case of State v. James Babb in the Court of Appeals on February

14, 2012. Counsel filed the petition for writ of certiorari and accompanying appendix in

the case of John E. Prigmore v. State with the Supreme Court on February 6, 2012. In

January, 2012, Counsel filed the petitions for writ of certiorari and accompanying

appendices in the cases of James Blanding v. State, Trenton Bennett v. State, Bobby

Gibson v. State and Jorge Rodriguez v. State.

3. This request is made in good faith, and not for purposes of delay. Counsel is
striving to limit the number of extensions requested. Counsel is attempting to complete the
cases with the most number of extensions first.

4. As indicated by her consent below, counsel for the state graciously consents
to or does not oppose this request.

WHEREFORE, the undersigned counsel would respectfully request a final thirty-
day extension, until April 13, 2012, in which to file the petition for writ of certiorari and
appendix in this case. Counsel requests that the time limits for filing the petition for writ of

certiorari be held in abeyance pending a ruling on this motion.



Respectfully submitted,

l .
A 7 e (’ = :7 7 '/'
Deputy Chie AppeWr

Robert M! Dudek
Chief Appellate Defender

March 14, 2012
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The Supreme Court of South Carolina

Hazel Stoudemire, Petitioner,

State of South Carolina, Respondent.

- The Honorable William H. Seals, Jr.
: Spartanburg County
Trial Court Case No. 2008-CP-42-01056

ORDER

For good cause shown, the request for an extension until March 14, 2012
to serve and file the Petition for Writ of Certiorari and Appendix is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause and must be signed by the

appropriate attorneys.

IT IS SO ORDERED. *
- JEAN H. TOAL, CHIEF JUSTICE

BY A vt A@Z
Clerk
Columbia, South Carolmﬁﬁﬁ &7@‘%

February 14, 2012

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White
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IN THE SUPREME COURT

Certiorari to Spartanburg County RH\QEE R‘/F B E)
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William H. Seals, Jr., Circuit Court Judge

S.C. Supreme Court
HAZEL STOUDEMIRE,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION FOR EXTENSION TO FILE g
PETITION FOR WRIT OF CERTIORARI
AND APPENDIX

The undersigned counsel would respectfully request a thirty-day extension in which
to file the petition for writ of certiorari and appendix in the above-referenced case. In
support of this motion, counsel would respectfully show the Court the following exigent
circumstances:

1. The petition for writ of certiorari and appendix in this case are due to be
served and filed today, having been extended by one prior order of this Court.

2. Counsel is preparing for an oral argument in the case of State v. James
Babb in the Court of Appeals tomorrow, February 14, 2012. Counsel filed the petition

for writ of certiorari and accompanying appendix in the case of John E. Prigmore v. State

with the Supreme Court on February 6, 2012. Counsel filed the petition for writ of

certiorari and accompanying appendix in the case of James Blanding v. State with the

Supreme Court on January 20, 2012. Counsel filed the petition for writ of certiorari and

accompanying appendix in the case of Trenton Bennett v. State the Supreme Court on




n

January 17, 2012. Counsel filed the petition for writ of certiorari and accompanying

appendix in the case of Bobby Gibson v. State with the Supreme Court on January 9,
2012. Counsel filed the petition for writ of certiorari and accompanying appendix in the

case of Jorge Rodriguez v. State with the Supreme Court on January 3, 2012. In

December, 2011, Counsel filed the petitions for writ of certiorari and accompanying

appendices in the cases of Jonathan Vick v. State, John Lewis Mills v. State and Mark

Daniel Cureton v. State. Additionally, Counsel filed the initial briefs of appellant and

designations of matter in the cases of John Henry Stokes v. State and Lewis C. Landreth

v. State, as well as the brief of petitioner in the case of Tommy Novack Lloyd v. State in

December, 2011. In November 2011, Counsel filed the petitions for writ of certiorari and

accompanying appendices in the cases of Leonard G. Stanfield v. State, William Avinger

v. State, Mark Bolte v. State and Stanley DeHart v. State, as well as the initial brief of

appellant and designation of matter in the case of State v. Randy Edward Anderson.

3. This request is made in good faith, and not for purposes of delay.

WHEREFORE, the undersigned counsel would respectfully request a thirty-day
extension in which to file the petition for writ of certiorari and appendix in this case.
Counsel requests that the time limits for filing the petition for writ of certiorari be held in
abeyance pending a rﬁling on this motion.

Respectfully submitted,

-

Wanda It "€Carte
Deputy Chief Appellate Defender

February 13,2012
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Spartanburg County

William H. Seals, Jr., Circuit Court Judge

HAZEL STOUDEMIRE,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies the petition in which to file the petition for
writ of certiorari and appendix in the above referenced case has been served upon Suzanne
H. White, Esquire, Assistant General, Office of the Attorney General, Rembert Dennis
Building, 1000 Assembly Street, Rm. 519, Columbia, SC 29201, this 13t day of February,

da H. Carter ”

Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me
this 13" day of February, 2012.

L e (LS.

Notary Public for South Carolina
My Commission Expires: _October 2, 2013 .

(V)



The Supreme Court of South Carolina

Hazel Stoudemire, - Petitioner,

State of South Carolina, Respondent.

The Honorable William H. Seals, Jr.
Spartanburg County
Trial Court Case No. 2008-CP-42-01056

ORDER

The request for an extension until February 13, 2 012 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

IT IS SO ORDERED. ,
JEAN H. TOAL, CHIEF JUSTICE

N DL o —

Clerk

Columbia, South Carolina
January 17, 2012

cc:  Deputy Chief Appellate Defender Wanda H. Carter
Assistant Attorney General Suzanne H. White
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803) 734-1397

January 13, 2012 ECEE?\J?ED
AN 1 3 2012

Honorable Daniel E. Shearouse ,
Clerk, South Carolina Supreme Court SC' Sup reme Court

Post Office Box 11330
Columbia, South Carolina 29211
Re:  Hazel Stoudemire v. State of South Carolina
Dear Mr. Shearouse:
The petition for writ of certiorari and appendix in the above-referenced case are due to be
served and filed today. Because of my present workload, I respectfully request a thirty-day

extension of this deadline. No prior extensions have been requested in this case.

By copy of this letter, I am informing Suzanne H. White, Esquire, of the Office of the
Attorney General, of this extension request.

Thanking you for your cooperation and assistance in this matter.
Sincerely,

=

anda H. Cdrter
Deputy Chief Appellate Defender

WHC/kam

cc: Suzanne H. White
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1343
Facsimile: (803) 734-1397

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court

Post Office Box 11330

Columbia, SC 29211

Dear Mr. Shearouse:

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

RECEIVE])

November 15, 2011 NOV 16 2011

S.C. Supreme Court

The following case falls under the 60 day rule for appeals, and the date we received the

transcript is listed to the side.

Hazel Stoudemire v. State of South Carolina 11/14/2011

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

ﬂm% il

Sharon A. Graham
Administrative Coordinator



The Supreme Court of South QEarnIina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 28211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK FAX (803) 734-1499

November 15, 2011

Mr. Hazel Stoudemire, #220501
Lieber Correctional Institution
P.O. Box 205

Ridgeville, SC 29472

Re: Stoudemire, Hazel v. The State
Dear Mr. Stoudemire:

This responds to your letter dated November 7, 2011. If you have questions about
what issues should be raised in this matter, you will need to contact the Division of
Appellate Defense.

As for your request for documents, the file in this matter is currently composed of
63 pages. I can provide you with a copy for $18.15. This represents the cost of
copying 63 pages at our standard rate of 25 cents a page plus a mailing fee of
$2.40. If you would like a copy, please send a check or money order in the above
amount payable to the South Carolina Judicial Department.

Very truly yours,

cc:  Assistant Attorney General Suzanne H. White
Appellate Defense
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SOUTH CAROLINA COMMISSION ON INDIGENT D[FEN‘&E

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appeilate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

November 2, 2011

Ms. Pamela S. Faucette
Circuit Court Reporter
40 Somersett Drive
Spartanburg, SC 29301

Dear Ms. Faucette:

Please provide us with the following transcript:

Hazel Stoudemire v. State of South Carolina Case #: 08-CP-42-01056
County: Spartanburg Date of Trial: November 4, 2009

Presiding Judge: William H. Seals, Jr.

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

If you are aware of any co-defendants or if the Attorney General's Office has already

requested a transcript, please let us know.
i cerely, J
e)( | Aeir—

Sharon A. Graham
Administrative Coordinator

cc: S.C. Supreme Court
Attorney General's Oftice



The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY : (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

November 2, 2011

Hazel Stoudemire #220501
Lieber Correctional Institution
P. O. Box 205

Ridgeville, SC 29472

Re: Stoudemire, Hazel v. The State

Dear Mr. Stoudemire:

Since you have not notified this Court with regard to your intentions about legal
representation, we are marking our records to reflect that you are represented by
the Division of Appellate Defense.

With regard to your letter of October 20, 2011, we have changed you location
within the SC Department of Corrections. Your habeas corpus petition has been

received by this office.

Very truly yours,

v

LERK

DES/jj

cc:  Appellate Defense
Assistant Attorney General Suzanne H. White
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211

BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

October 10, 2011

Mr. Hazel Stoudemire #220501
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

Re: Stoudemire, Hazel v. The State
Dear Mr. Stoudemire:

This responds to your petition for rehearing (reconsideration) regarding this Court's
order of August 17,2011. This petition was received by this Court on October 7,
2011.

No action will be taken on this petition for rehearing for two reasons. First, the
rehearing petition is not timely. Rule 221(a), SCACR (petition for rehearing must
actually be received within fifteen days of the date of filing of the order). Second,
the order of August 17 is not subject to rehearing since that order did not have the
effect of finally deciding or dismissing this case. Rule 240(i), SCACR ("The court
will not entertain petitions for rehearing on a motion or petition unless the action of
the court on the motion or petition has the effect of dismissing or finally deciding a
party's appeal.").

I do call you attention to this Court's order of October 5, 2011. A copy of this
order was previously sent to you.

Vei truli yours,

CLERK
cc:  Appellate Defense
Assistant Attorney General Suzanne H. White
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE . POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

. October 5, 2011

Hazel Stoudemire #220501

Lee Correctional Institution

990 Wisacky Highway

Bishopville, SC 29010

Re: Stoudemire, Hazel v. The State
Dear Mr. Stoudemire:

Enclosed is the order issued in the above entitled matter.

By copy of this letter and order, we are advising all interested parties of the action
by the Court.

Very truly yours,

LS

CLERK

DES/jj

cc:  Appellate Defense
Assistant Attorney General Suzanne H. White



The Supreme Court of South Carolina

Hazel Stoudemire, Petitioner,

State of South Carolina, Respondent.

ORDER

By order dated August 17, 2011, petitioner's request for the
appointment of counsel outside the Commission on Indigent Defense,
Division of Appellate Defense, was denied. By order dated August 26, 2011,
this Court, responding to an earlier motion by petitioner to proceed pro se,
warned petitioner of the dangers and disadvantages of self-representation and
gave petitioner twenty days to inform the Court whether he wishes to proceed
pro se or with representation from the Division of Appellate Defense.

Petitioner has now written a letter to the Clerk of Court in which
he acknowledges the dangers and disadvantages of self-representation, but
asserts that to accept representation from the Division of Appellate Defense
could be detrimental to his case because his case involves a claim against a

former employee of the division who represented petitioner on direct appeal.



Petitioner admits he needs counsel, "but not a counsel who will have a

conflict in raising the direct appeal issue properly with this Court."

- Accordingly, petitioner requests the Court reconsider appointing outside

counsel. That request is denied. State v. Jones, 270 S.C. 587, 243 S.E.2d

461 (1978).

Petitioner's only options, assuming he is unable to retain counsel,
are to proceed pro se or proceed with representation by the Division of
Appellate Defense. No further motions will be entertained in that regard.
Petitioner shall, within twenty days of the date of this order, notify this Court
of his intentions regarding representation. If petitioner fails to notify this
Court of his intentions within twenty days, the Division of Appellate Defense

will be designated as petitioner's counsel of record in this matter.

ITIS SO ORDE%

Columbla South Carolina

October 5, 2011
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The Supreme Court of South Carolina

Hazel Stoudemire, Petitioner,

State of South Carolina, Respondent.

ORDER

Petitioner filed a pro se petition for a writ of certiorari, dated

April 25, 2011, with this Court. The petition was construed as a notice of
appeal. On May 9, 2011, this Court received a pro se motion to relieve

counsel from petitioner, presumably seeking to relieve Alexandria Wolf, his
counsel before the circuit court. On August 10, 2011, this Court received a
letter from petitioner inquiring as to whether he qualifies for appointment of
counsel outside the Commission on Indigent Defense, Division of Appellate
Defense. Petitioner's request for appointment of counsel outside the Division
of Appellate Defense was denied on August 17, 2011.

With regard to petitioner's earlier motion to proceed pro se, we
are concerned that petitioner may not be fully aware of the dangers and

disadvantages of self-representation. We therefore take this opportunity to



warn petitioner that if he chooses to proceed pro se, this Court will requi;e
full compliance with all applicable rules and procedures, and failure to
comply with such rules and procedures could result in the dismissal of the
petition and forfeiture of the right to discretionary review. Petitioner i.s
certain to be unlearned in other aspects of the law as well. Represéntation by
an attorney trained in the law would be highly beneficial, and we strongly
encourage petitioner to proceed with representation by the Division 'of
Appellate Defense.

After considering this information, petitioner shall, within twenty
(20) days of the date of this order, notify this Court whether he wishes to
proceed pro se or be represented by the Division of Appellate Defense. If
petitioner fails to notify this Court of his intentions within twenty (20) days,
the Division of Appellate Defense will be designated as petitioner's counsel

of record in this matter.

IT IS SO ORDERED.

S

C.J.

~—/ FOR THE COURT

Columbia, South Carolina\

August 26, 2011

cc:  Appellate Defense
Hazel] Stoudemire #220501
Assistant Attorney General Suzanne H. White



DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211

BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

August 17,2011
Mr. Hazel Stoudemire, #220501
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010
Re: Stoudemire, Hazel v. The State

Dear Mr. Stoudemire:

The following has been endorsed on your letter of August 8, 2011, relating to the
appointment of counsel outside the Division of Appellate Defense:

Motion to appoint outside counsel is denied.

s/ Jean H. Toal C.J.
FOR THE COURT

Columbia, South Carolina
August 17,2011

In reviewing the file, I noticed that in April you made a motion to proceed pro se
in this matter. You will be advised when Court takes action on this motion. Until
then, the time limits for perfecting this matter will be held in abeyance.

Very truly yours,

CLERK
cc:  Alexandria Marie Wolf, Esquire

Appellate Defense
Assistant Attorney General Suzanne H. White
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State,

Respondent,
Hazel Stoudemire, Jr.,
A_pi)ellant.

Appeal From Spartanburg County
Lee S. Alford, Circuit Court Judge

Unpublished Opinion No. 2002-UP-020
Submitted October 22, 2001 - Filed January 15, 2002

AFFIRMED

‘Deputy Chief Attorney Joseph L. Savitz, III, of SC

Office of Appellate Defense, of Columbia, for
appellant.

Attorney General Charles M. Condon, Chief Deputy
Attorney General John W. McIntosh and Assistant
Deputy Attorney General Donald J. Zelenka, all of
Columbia; Solicitor Harold W. Gowdy, III, of
Spartanburg, for respondent.
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PER CURIAM: Hazel Stoudemire, Jr., appeals his conviction for
murder. We affirm.! |

At trial, the two key witnesses against Stoudemire were codefendants
Marc Bagby and Donnie Young, both of whom turned state’s evidence and
testified that, while riding with Stoudemire in his car, they had witnessed
Stoudemire shoot the victim over a stolen set of tires or tire rims. Stoudemire,
however, maintained he was not present during the murder. )

The sole issue on appeal is whether the trial court erred by admitting
testimony from Jessica Kelly that, the day after the murder, Bagby told her
Stoudemire shot the victim. Stoudemire contends this testimony amounted to
improper bolstering of Bagby’s statements at trial.

The State sought to admit this testimony after defense counsel, while
cross-examining Bagby, pointed out inconsistencies between Bagby’s testimony
and earlier statements he had given police. Stoudemire maintained Kelly’s
testimony amounted to improper bolstering of Bagby’s statements. After the
State proffered the disputed testimony, however, the trial court found (1) the
statement was reliable and relevant to the issue of whether Bagby fabricated his
trial testimony and was therefore not hearsay under the South Carolina Rules of

. ! Because oral argument would not aid the court in resolving the issue on
appeal, we decide this case ‘without oral argument pursuant to Rule 215,
SCACR. ' | ’



Evidence?; and (2) as an additional ground, the statement, even if it were
hearsay, would be admissible as an excited utterance.?

Stoudemire’s brief acknowledges both bases for the appealed ruling;
however, he takes issue only with the trial court’s finding that defense counsel
sought to discredit Bagby by suggesting his statements were of recent
fabrication.* Because Stoudemire has offered no argument challenging the'tr'ial
court’s alternative ruling that Bagby’s statement to Kelly was admissible as an
excited utterance, we affirm the admission of Kelly’s testimony on that ground.’

HEARN, C.J., and GOOLSBY and HUFF, JJ., concur.

~ 2 See Rule801(d)(1)(B), SCRE (providing a prior consistent statement
is admissible if the declarant testifies at trial and is subject to cross-examination
concerning the statement, the statement is consistent with the declarant’s
testimony, and the statement is offered to rebut an express or implied charge
against the declarant of recent fabrication or improper influence or motive,
provided the statement was made before the alleged fabrication or before the
alleged improper influence or motive had arisen).

3-See Rule-803(2), SCRE (defining the “excited utterance exception to
- the hearsay rule).

4 Inhis brief, Stoudem1re asserts, “Defense counsel d1d not accuse Bagby '
of recent fabrication, only of lying.”

> See Carolina Business Brokers v. Strickland, 301 S.C. 434, 438, 392
S.E.2d 469, 472 (Ct. App. 1990) (“There being no exception to this holding,
right or wrong, it is now the law of the case. . . .This alternative ruling
constitutes an independent ground to support the master’s ruling.”), cert. denied
(June 20, 1990).
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DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK FAX (803) 734-1499

August 2, 2011

Hazel Stoudemire #220501
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

Re: Stoudemire, Hazel v. The State -
Dear Mr. Stoudemire:

This responds to your letter of July 19, 2011. The pro se notice of appeal that you
filed in April is being allowed to go forward. A referral has been sent to the
Division of Appellate Defense for them to assess your indigent status and
determine if their office will be able to represent you for purposes of this appeal.
They will be in contact with you, and if you are accepted as indigent, contact your
previous counsel of record and obtain the required documents along with a
transcript of the PCR hearing.

Very truly yours,
7
&a,”é, Lg Sﬁinu»,(g,«f\.a
CLERK )

DES/jj

cc:  Alexandria Marie Wolf, Esquire
Appellate Defense
Assistant Attorney General Suzanne H. White
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IN THE COURT OF COMMON PLEAS
- SEVENTHJUDICIAL.CIRGUIT 4 -~

STATE OF' SOUTH'CAROLINA -

COUNTY'OF SPARTANBURG

Hazel Stoudemire, #220501, 2008-CP-4.2-1056'
Applicant,

VS.

ORDER

State of South Car;'_)lina,

Respondent.

)
)
)
)
)
)
)
)
).
)
)
)
)
)

This matter comes before the Court by way of Applicant’s pro se 59(e) Motion, filed
January 13, 2010. The Respondent made its Return to this response on March 18, 2011.
The Order of Dismissal in this matter was signed by me on December 31, 2010. This

R S

Court finds that Abpliéant’s' Motion was filed while represented by counsel, Alexandria M.

e

Wolf,’Esquir‘é,' in th'is'mattér and should not be considéred as a éubsiéhti{/e ﬁling.\ Si(e Miller v.
,/Jg_a-ce >

State, 388 S.C. 347, 697 S.E.2d 527 (2010)(stating because PCR Petitioner was represented by

counsel, the pro se motion was not proper and should not have been accepted and was essentially

a nullity). In addition, pursuant to Rule 11, SCRCP, and authority of our supreme court, every

i

e — i

motion of a party represented by an attorney shall be signed and submitted by counsel. See
e e —————

Jones v. State, 348 S.C. 13, 558 S.E.2d 517 {2002)(stating there is no hybrid representation at

trial or on appeal in South Carolina); Koon v. Clare, 338 S.C. 423, 527 S.E2

}

(2000)(Same); State v. Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998)(Same); Fogfer v=rStatts

8 &3 .
S.C. 306,379 S.E.2d 907 (1989)(Same); State v, Sanders, 269S.C. 215, 237 S E/2d 5?{@197& %:}%j
Therefore, this Court finds that Applicant’s Motion was not properly [filed aﬁ"d sh"H bé‘ég;
~ OO
dismissed, while the Order of Dismissal, which was filed on December 31, 20 shal%tand,;as 1t§cc_2_
m o =3

was written.

Page 1 of 2 @)
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AND IT IS SO ORDERED this & day of A‘Oﬂ'\ ,2011.

4V4\7illiam g égeals, Jr.

Presiding Judge
Seventh Judicial Circuit

§Pd rren bu(} , South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) )
. ‘ , ) 2008-CP-42-1056 <
Hazel Stoudemire, #220501, ) .
)
Applicant, ) =
v. ) ORDER OF DISMISSALY, /1 3im
) O, EX
State of South Carolina, ) é SR =21
) 2 3 83
Respondent. ) § ) i~ :’é%

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed February 27, 2009. The Respondent made its Amended Return and Motion to Dismiss on
or about June 19, 2009. An evidentiary hearing into the matter was convened on November 4,
2009, at the Spartanburg County Courthouse. The Applicant was -present at the hearing and was
represented by Alexandria Wolf, Esquire. Salley W. Elliott, Esquire, of the South Carolina
Avttomey General’s Office, represented the Réspondent.

At the hearing, the Applicant testified on his own behalf. Eleanor Duffy Cleary, Esquire,
also testified. This Court also had before it a copy of the records of the Spartanburg County
Clerk of Court regardir}g the subject convictions, Applicant's records from the South Carolina
Department of Corrections, Applicant’s direct appeal records, the Amended Return and Motion
to Dismiss, and the guilty plea transcript. |

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Court for Spartanburg County. In April 1995,
the Applicant was charged in Cherokee and Spartanburg counties for ten (10) counts of burglary

- degree (non-violent) (1995-GS-11-554, 1995-GS-42-1837, -1838, -1841, -1842, -1844, -
Page 1 0of 9
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1851, -1853, -1855, & -1862). On April 21 1995, the Applicant waived presentment to the grand
jury and entered a plea pursuant to Alford v. N.C. Upon information and belief Applicant was
represented by counsel from the law firm of Bryant and Devine at the plea. Applicant was
sentenced by the Honorable L. Casey Manning to fifteen (15) years suspended upon the service
of five (5) years probation and restitution. Subsequently, Applicant was charged with violating
probation as a result of failure to comply with conditions of probation due to the life sentence he
received for murder on April 13, 2000. He was represented by Jason Chehoski, Esquire, at the
probation revocation hearing. On June 17, 2005, the Honorable Gordon G. Cooper revoked
Applicant’s probation in full.

The Applicant appealed and the matter was affirmed by the South Carolina Court of

Appeals on April 4, 2007. State v. Stoudemire, Up. Op. No. 2007-UP-150 (filed April 4, 2007).

The Applicant was represented on appeal by Eleanor Duffy Cleary, Esquire.

ALLEGATIONS
In his application, the Applicant alleges he 1s being held in custody unlawfully @ thes:
= S
following reasons: 2 o .E.f;_ﬂ~
= @ 522
1. Ineffective Assistance of Appellate Counsel; and = S m
Zm
P2 58°
2. “Ex Post Facto Clause Violationing.” DN 25
R
o <

FINDINGS OF FACT AND CONCLUSIONS OF LAW "~ "~
This Court has had the opportunity to review the record in its entirety and has hear d the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon his or
her credibility. This Court has weighed the testimony accordingly. Set forthvbelow are the

relevant findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80

Page 2 of 9




(2003).
Ineffective Assistance of Appellate Counsel
The Applicant alleges he received ineffective assistance of appellate counsel when

counsel did not raise the issue in his appeal that his probation revocation counsel raised at

Applicant’s probation revocation hearing. This Court finds the issue is without merit and is

denied and dismissed.

A defendant is constitutionally entitled to effective assistance of appellate counsel.

Evitts v. Lucey, 469 U.S. 387, 105 S.Ct. 830, 83 L.Ed.2d 821 (1985). “However, appellate
r

counsel is not required to raise every non-frivolous issue that is presented by the record.”

Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523 (1990). Appellate counsel has a

professional duty to choose among potential issues according to their merit. Jones v. Barnes,

463 U.S. 745 (1983). Where the strategic decision to exclude certain issues on appeal is based
on reasonable professional judgment, the failure to appeal all trial errors is not ineffective

assistance of counsel. Griffin v. Aiken, 775 F.2d 1226 (4th Cir. 1985).

The Applicant must show that appellate counsel's performance was deficient and that

he was prejudiced by the deficiency. Thrift, at 537; Gilchnst v. State, 364 S.C. 173, 612 S.E.2d

702 (2005); Anderson v. State, 354 S.C. 431, 581 S.E.2d 834 (2003). When a claim of
ineffective assistance of counsel is based upon failure to raise viable issues, the court must
examine tﬁe record to determine “whether appellate counsel failed to present significant and
obvious issues on appeal.” Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986). Generally, the
presumption of effective assistance of counsel will be overcome only when the alleged 1gnored

issues are clearly stronger than those actually raised on appeal. Id.

Y
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and received probation, which was to commence after his service of six-years of a Youthful
Offender Act sentence. Applicant testified that in 2000, prior to his beginning his probation, he
was arrested for murder and subsequently had his probation revoked. Applicant also testified
that since he was in prison for life, the Court converted his restitution to a civil judgment.
Applicant testified that he wanted the Court to set aside the probation revocation hearing issues
regarding the unrelated murder charge and he wanted the Court to look into the procedural due
process issues he raised in his application.

Applicant further testified that he believed the South Carolina Court of Appeals stated
that his probation revocation was affirmed because his appellate attorney did not raise issues that
had been preserved for review. Applicant stated that the Court of Appeals did not even hear oral
arguments on his case. Applicant testified that he never received a brief from Appellate Counsel.
Applicant testified that he believed probation revocation counsel did a pretty good job raising
and preserving issues, but that appellate counsel did not raise any of the issues on appeal.
Applicant also testified that he was prejudiced because he did not have his appeal heard on other
issues and believed his probation revocation would have been reversed had counsel raised the
issues.

Appellate Counsel testified that while working for the South Carolina Office of Appellate
Defense, she specialized in criminal appeals and prepared thousands of appeals during her eight
(8) years working there. Counsel testified that she also prepared and argued hundreds of cases
before the appellate courts; however, she testified that the courts do not designate every case for
oral argument. Counsel testified that in preparation of appeals, she reviews advance sheets,

conducts requisite research, and reviews information from a listserv for criminal _d@lseig
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Appellate Counsel testified that she reviewed the transcript in this case and prepared a
brief for Applicant’s appeal. Counsel testified that it was her opinion an inadequate factual
basis for the revocation existed and chose that issue to present in a brief on the merits. Counsel
stated that she is bound by the record in presenting and arguing issues and that Applicant would
not have been able to expand on the record had he been provided with a copy of her proposed
brief. Appellate counsel testified that her strategy was to spend more time on thé factual based
argument that she felt offered a greater likelihood of success on appeal. Appellate counsel
testified that Applicant’s probation revocation counsel argued Applicant’s probation violation
was not willful and probation had not even been violated at the time of the revocation hearing.
Counsel testified that even though she did not raise the issue that probation revocation counsel
argued at the hearing, the Court of Appeals addressed the “willfulness” issue and subsequently
stated in the opinion that the appeal would not have been granted on that issue either.

On cross-examination, Appellate Counsel testified that the Court of Appeals summarily
addressed the issue she raised and also considered what was in the record from the probation
revocation hearing. Counsel testified that she was not aware of anything else she could have
argued which would have led to a different result. Counsel testified that it is her obligation to
choose issues she believes will be successful and not to present issues with little merit that might
distract the Court from the stronger issues.

This Court finds that Applicant’s interpretation of the Court of Appeals opinion affirming
his probation revocation to be incorrect. This Court finds the record is clear that the Court of
Appeals considered both the issue raised by appellate counsel and the issue of “willfulness”

raised by probation revocation counsel during the revocation hearing. This Court, based on the_
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appeal.

Accordingly, this Court finds the Applicant has failed to prove that appellate counsel was
deficient in her representation of the Applicant. This Court finds that counsel is a competent and
experienced attorney who provided knowledgeable representation and who exercised reasonable
appellate strategy in this appeal. The Applicant failed to present ispeciﬁc and compelling
evidence that Appellate Counsel committed either errors or omissions in her representation of the
Applicant or, specifically, that counsel failed to present significant and obvious issues on
appeal. This Court also finds the Applicant has failed to prove that he was prejudiced by any
alleged deficiencies of Appellate Counsel’s performance. This Court concludes the Applicant
has not met his burden of proof regarding this claim. Therefore, the allegation of ineffective
assistance of appellate counsel is denied.

Due Process Violation

Applicant also presents the claim of “ex post facto violationing” in his application. This

Court finds the issue is not cognizable as a post-conviction relief claim as this appears to be a

matter for the probation revocation hearing on appeal therefrom. Post-conviction relief is not a

substitute for a direct appeal. Simmons v. State, 264 S.C. 417, 215 S.E.2d 883 (1974).

Accordingly, the allegation is denied and dismissed.
Other convictions
To the extent Applicant attempts to challenge the 1995 burglary convictions and
sentences or the 2000 murder conviction and sentence, this Court finds that Applicant may only

litigate allegations relating to matters related to his 2005 probation revocation. - The 2000

114

murder conviction was not challenged in this application; it 1s unrelated to these procegiri%ang o
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This Court finds that Applicant’s PCR Application, as it relates to allegations regarding

_Applicant’s 1995 plea and convictions, should be summarily dismissed for failure to comply

- with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann.'§17

.
B X
27-10, et. seq. : %‘é _ —ﬂg
S.C. Code Ann. §17-27-45(a) reads as follows: _ c; S D
st =M
: gy OO
An application for relief filed pursuant to this chapter must be filed within o - = 7 gg
year after the entry of a judgment of conviction or within one year after tfgr~ &9 g-:?i
sending of the remittitur to the lower court from an appeal or the filing of the ﬁn’% . g -
decision upon an appeal, whichever is later. o

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
The Applicant was convicted of the offense(s) he challenges in this Application on April 21,
1995. This Application was filed on Februéry 27, 2008, which was more than twelve (12) years

after the one-year statutory filing period had expired.

To the extent Applicant attempts to challenge his 1995 plea, this Court finds that the
doctrine of laches also bars the Applicant from raising these allegations in a post-conviction

convicted.

relief application. The Applicant has filed this application nearly thirteen (13) years after he was
Absent some explanation or justification for the delay in seeking post-conviction
relief, laches will prevent an Applicant from seeking collateral review of his conviction,

especially where the delay affects the availability of evidence to refute the applicant's claims.

McElrath v. State, 276 S.C. 282, 277 S.E.2d 890 (1981); Honeycutt v. Ward, 612 F.2d 36 (2nd

Cir. 1979). Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002).

To ensure finality of litigation, our courts require reasonable diligence in pursuing

collateral relief. This requirement "guards the state's legitimate expectation that it will not be

called upon without due cause, to defend the integrity of convictions that occurred many years
: Page 7 of 9
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ago, where records and witnesses are no longer available." McElrath, 276 S.C. at 283. Rule 9(a)

part:

_;,‘., -»
A petition may be dismissed if it appears that the state of which the Respondent"é

an officer has been prejudiced in its ability to respond to the Petition by delay E
its filing unless the Petitioner shows that it is based on grounds of which he cou

not have had knowledge by the exercise of reasonable diligence before tt%\
circumstances prejudicial to the state occurred.

& =

. o = B

Furthermore the South Carolina legislature has recognized this problem and 1nst1tuted a
one-year statute of limitations. See S.C. Code Ann.§17-27-45(a)

This Court finds that the Applicant's delay has greatly prejudiced the Respondent, as a
transcript of the Applicant's plea is most likely now unavailable and the identity of plea counsel
1s not known. If the Applicant had sought post-conviction relief within a reasonable time after
his plea, this problem would not exist

CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed

with prejudice.

This Court advises the parties that in order to secure the appropriate appellate review

notice of appeal must be served and filed within thirty (30) days after receipt by counsel of —
notice of entry of this order.

See Rules 203 and 243 of the South Carolina Appellate Court
Rules. This Court notes that post-conviction relief counsel must advise an applicant of the right

to seek appellate review of a post-conviction relief order. State v. Bray, 366 S.C. 137, 620

S.E.2d 743 (2005). Also, pursuant to Austin v. State, 305 S.C. 453, 409 S.E. 2d 395 (1991), an

Page 8of 9
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of the Federal Habeas Corpus Act recognizes the doctrine of laches. The Rule states in pertment



applicant has a right to an appellate counsel’s assistance in seeking review of the denial o p-o
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, post-conviction relief counsel must serve and file a notice of appeal on an applicant’s
behalf.

IT IS THEREFORE ORDERED:
1.

That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this .29~ day of _December— ,2009.

28 d
Judge William H. Seals, Jr.
Presiding Judge
Seventh Judicial Circuit

, South Carolina
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK FAX (803) 734-1499

April 29, 2011

Mr. Hazel Stoudemire, #220501
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

Re: Stoudemire, Hazel v. The State, 2008-CP-42-1056

Dear Mr. Stoudemire:

This office has received your pro se petition for a writ of certiorari. Since review
in a post-conviction relief case is commenced by serving and filing a notice of
appeal, this document has been construed as a notice of appeal

For this matter to proceed, you will need to provide this Court with a copy of the
order of dismissal and the order from which the appeal is being taken. These

documents must be provided within ten (10) days of the date of this letter.

By copy of this letter, I am advising Alexandia M. Wolf, Esquire, that she remains
counsel of record before this Court. Rule 71.1, SCRCP; Rule 264, SCACR.

Very truly yours,

O

CLERK

cc:  Salley W. Elliot, Esquire
Alexandria Marie Wolf, Esquire



STATE OF SOUTH CAROLINA
(N THE SUPREME COURT

APPEAL FROM SPARTANBURG COUNTY
Covrt of Common Pleas

The Honotable. Williat H. J?cnls/‘ J,;/ Ciecuit Court Jw}fL/fZOCS'CF"‘fZ’iasé

HAZEL STOUDEMIRE
PETITIONER,
V.

STATE OF SOUTH CAROLINA,

RESPONDENT,
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