The Supreme Court of South Carolina

Michael Anthony Sarratt, Petitioner,

State of South Carolina, Respondent.

The Honorable G. Edward Welmaker
Greenville County
Trial Court Case No. 2010-CP-23-03720

ORDER

Petitioner seeks an extension until May 23, 2012 to serve and file the Petition
for Writ of Certiorari and Appendix, and asserts that extraordinary circumstances
justify this extension. The opposing party consents to the extension. The request
for an extension is granted. Pursuant to this Court's order dated March 18, 2009,
any further extension request must show the existence of extraordinary
circumstances, state what actions are being taken to insure that no further
extensions will be required, and be signed by the appropriate attorneys.

IT IS SO ORDERED. W

, J.
U For the Court
Columbia, South Carolina
April ﬁi 2012

cc:  Appellate Defender Elizabeth A. Franklin-Best
Assistant Attorney General Karen Ratigan
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MICHAEL ANTHONY SARRATT,
PETITIONER,
V.
STATE OF SOUTH CAROLINA, 4

RESPONDENT

PETITION FOR EXTENSION OF TIME
IN WHICH TO FILE THE PETITION FOR
WRIT OF CERTIORARI AND APPENDIX

Counsel for Michael Anthony Sarratt respectfully petitions this Court for a final
30 days, until May 23, 2012, to file the petition for writ of certiorari and appendix on
behalf of her client. Counsel intended the last granted extension to be the last, but, due to
- counsel leaving the Office of Appellate Defense, the case is being reassigned. [n support
of this petition, counsel shows:
1. The petition for writ of certiorari and appendix is due today. The Court has
granted three previous extensions.
2. Counsel respectfully submits that good cause exists to warrant the granting of an

additional extension of time.



3. Specifically, counsel, because of her substantial caseload, has not had the time to
complete her client’s case, consistent with her duty to provide effective assistance of

counsel as guaranteed by the U.S.C.A. 6, 14. See Evitts v. Lucey, 469 U.S. 387 (1985)

(to be effective appellate counsel must give assistance of such quality as to make
appellate proceedings fair). See also Ezell v. State, 345 S.C. 312, 548 S.E.2d 852 (2001);

Southerland v. State, 337 S.C. 610, 524 S.E.2d 833 (1999); South Carolina Bar Ethics

Advisory Committee, Advisory Op. 04-12 (2004) (citing the 2002 ABA maximum

caseload standards of 25 appeals).  See generally Polk County v. Dodson, 454 U.S. 312

(1981); Gideon v. Wainwright, 372 U.S. 335 (1963). Counsel has prioritized her

caseload to complete the cases with the largest number of extensions first.
4. Counsel diligently works to keep up with her case load. Counsel filed brief of

petitioner in Robert Anthony James v. State with this Court on April 19, 2012. Counsel

also filed the initial brief of appellant and designation of matter in State v. Anthony

Lounds with the Court of Appeals on April 19, 2012. Counsel had an oral argument in

State v. K.C. Langford, III before this Court today, April 18, 2012. Counsel filed the

petition for rehearing in State v. George Salisbury with the Court of Appeals on April 12,

2012. Counsel filed the return to petition for writ of certiorari in Jeremiah Dicapua v.

State with this Court on April 11, 2012. Counsel filed the petition for writ of certiorari

from the Court of Appeals in State v. James P. Austin with this Court on March 28, 2012.

Counsel also filed the petition for writ of certiorari from the Court of Appeals in State v.

Michael D. Jackson with this Court on March 28, 2012. Counsel filed the initial brief of

appellant and designation of matter in State v. Cedric Flood with the Court of Appeals on




March 27, 2012. Counsel also filed the petition for writ of certiorari in Reina Garrido v.

State with this Court on March 27, 2012.
5. In the month of April, counsel is assigned to file 24 briefs and writ of certioraris.
6. As indicated by the signature below, the Attorney General’s Office does not
oppose the request.
7. Counsel makes this request in good faith and not for purposes of delay.
Respectfully, counsel requests a 30 day extension in which to file her client’s

petition for writ of certiorari and appendix.

Respectfully submitted,

A
Elizabeth A. Franklin-B
Appellate Defender

A
Robert M. Dudek
Chief Appellate Defender

April 23,2012




The Supreme Court of South Carolina

Michael Anthony Sarratt, Petitioner,

State of South Carolina, Respondent.

The Honorable G. Edward Welmaker
Greenville County
Trial Court Case No. 2010-CP-23-03720

ORDER

For good cause shown, the request for an extension until April 23, 2012 to
serve and file the Petition for Writ of Certiorari and Appendix in this matter
is granted. Pursuant to this Court's order dated March 18, 2009, any further
extension request must show the existence of extraordinary circumstances,
state what measures are being taken to insure that no further extension will be
required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

by G T

Clerk

Columbia, South Carolina
March 23, 2012

cc: Appellate Defender Elizabeth A. Franklin-Best
Assistant Attorney General Karen Ratigan
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STATE OF SOUTH CAROLINA
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G. Edward Welmaker, Circuit Court Judge AR 21, 012

MICHAEL ANTHONY SARRATT,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION FOR EXTENSION OF TIME (\

IN WHICH TO FILE THE PETITION FOR
WRIT OF CERTIORARI AND APPENDIX

Counsel for Michael Anthony Sarratt respectfully petitions this Court for a final
30 days, until April 23, 2012, to file the petition for writ of certiorari and appendix on
behalf of her client. In support of this petition, counsel shows:
1. The petition for writ of certiorari and appendix is due Friday, March 23, 2012.
The Court has granted two previous extensions.
2. Counsel respectfully submits that good cause exists to warrant the granting of an
additional extension of time.
3. Specifically, counsel, because of her substantial caseload, has not had the time to

complete her client’s case, consistent with her duty to provide effective assistance of

RECEr VEI

S.C. Supreme Court




counsel as guaranteed by the U.S.C.A. 6, 14. See Evitts v. Lucey, 469 U.S. 387 (1985)

(to be effective appellate counsel must give assistance of such quality as to make
appellate proceedings fair). See also Ezell v. State, 345 S.C. 312, 548 S.E.2d 852 (2001);

Southerland v. State, 337 S.C. 610, 524 S.E.2d 833 (1999); South Carolina Bar Ethics

Advisory Committee, Advisory Op. 04-12 (2004) (citing the 2002 ABA maximum

caseload standards of 25 appeals).  See generally Polk County v. Dodson, 454 U.S. 312

(1981); Gideon v. Wainwright, 372 U.S. 335 (1963). Counsel has prioritized her
caseload to complete the cases with the largest number of extensions first.

4. Counsel diligently works to keep up with her case load. Counsel filed the petition

for writ of certiorari from the Court of Appeals in State v. Reico Lamont Welch with this
Court on March 19, 2012. Counsel filed the initial brief of appellant and designation of

matter in State v. Marquis Breeland with the Court of Appeals on March 14, 2012.

Counsel also filed the initial brief of appellant and designation of matter in State v. Ervin
Outz with the Court of Appeals on March 14, 2012. Counsel filed the initial brief of

appellant and designation of matter in State v. Anthony Hackshaw, which included seven

issues on appeal, with the Court of Appeals on March §, 2012. Counsel had an oral

argument before the Court of Appeals in State v. Nathaniel Murray on March 1, 2012.

Counsel filed the petition for rehearing in State v. Jomar Antavis Robinson with the

Court of Appeals on March 1, 2012. Counsel had an oral argument before the Court of

Appeals in State v. Donna Buie on February 28, 2012. Counsel filed the petition for writ

of certiorari from the Court of Appeals and accompanying appendix on February 27,

2012, with this Court in State v. David Lee Coward. Counsel filed the five issue death

penalty brief in the case of State v. Steven Barnes with this Court on February 24, 2012.




5. In the month of March, counsel is assigned to file 22 briefs and writ of certioraris.
6. As indicated by the signature below, the Attorney General’s Office does not
oppose the request.

7. Counsel makes this request in good faith and not for purposes of delay.

Respectfully, counsel requests a 30 day extension in which to file her client’s

Respectfully submj
~

Elizabeth A. Franklin-B€st
Appellate Defender

Robert M. Dudek
Chief Appellate Defender

petition for writ of certiorari and appendix.

March 21, 2012

I do not oppose:

Kaken Ratigan, ESquire




The Supreme Court of South Carolina

Michael Anthony Sarratt, Petitioner,

State of South Carolina, Respondent.

The Honorable G. Edward Welmaker
Greenville County
Trial Court Case No. 2010-CP-23-03720

ORDER

For good cause shown, the request for an extension until March 23, 2012
to serve and file the Petition for Writ of Certiorari and Appendix is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause and must be signed by the

appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY%

Clerk

Columbia, South Carolina
February 23, 2012

cc:  Appellate Defender Elizabeth A. Franklin-Best
Assistant Attorney General Karen Ratigan
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
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G. Edward Welmaker, Circuit Court Judge
S.C. Supreme Court

MICHAEL ANTHONY SARRATT,
PETITIONER,
V.
STATE OF SOUTH CAROLINA, ( 4

RESPONDENT

PETITION FOR EXTENSION OF TIME
. IN WHICH TO FILE THE PETITION FOR WRIT
OF CERTIORARI AND APPENDIX

Counsel for Michael Anthony Sarratt respectfully petitions this Court for an
additional 30 days to file the petition for writ of certiorari and appendix on behalf of her
client. In support of this petition, counsel shows:

l. The petition for writ of certiorari and appendix is due today. The Court has
granted one previous extension.

2. Counsel respectfully submits that good cause exists to warrant the granting of an
additional extension of time.

3. Specifically, counsel, because of her substantial caseload, has not had the time to

complete her client’s case, consistent with her duty to provide effective assistance of

1 ) ORIGINAL



counsel as guaranteed by the U.S.C.A. 6, 14. See Evitts v. Lucey, 469 U.S. 387 (1985)

(to be effective appellate counsel must give assistance of such quality as to make
appellate proceedings fair). See also Ezell v. State, 345 S.C. 312, 548 S.E.2d 852 (2001);

Southerland v. State, 337 S.C. 610, 524 S.E.2d 833 (1999); South Carolina Bar Ethics

Advisory Committee, Advisory Op. 04-12 (2004) (citing the 2002 ABA maximum

caseload standards of 25 appeals).  See generally Polk County v. Dodson, 454 U.S. 312

(1981); Gideon v. Wainwright, 372 U.S. 335 (1963). Counsel has prioritized her

caseload to complete the cases with the largest number of extensions first. .

4. Counsel diligently works to keep up with her case load.

5. In the month of February, counsel is assigned to file 24 briefs and writ of
certioraris.

6. Counsel makes this request in good faith and not for purposes of delay.

Respectfully, counsel requests a 30 day extension in which to file her client’s

petition for writ of certiorari and appendix. ‘

Respectfully submitted,

S _ % 4
Elizabeth A. Franklin-Best
Appellate Defender

February 22, 2012



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Greenville County

G. Edward Welmaker, Circuit Court Judge

MICHAEL ANTHONY SARRATT,

PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the petition for extension of
time in which to file the petition for writ of certiorari and appendix in the above referenced
case has been served upon Christina J. Catoe, Esquire, at Rembert Dennis Building, 1000

Assembly Street, Room 519, Columbia, SC 29201; il;is 22nd day of February, 2012.

Elizabeth A. Franklin-Best'
Appellate Defender

ATTORNEY FOR APPELLANT.

SUBSCRIBED AND SWORN TO before me

My Commission Expires: _May 16, 2021 .




The Supreme Court of South Carolina

Michael Anthony Sarratt, Petitioner,

State of South Carolina, Respondent.

The Honorable G. Edward Welmaker
Greenville County
Trial Court Case No. 2010-CP-23-03720

ORDER

The request for an extension until February 22, 2012 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY Nev S SLLA
@Lf Oy %Clerk CJ
Columbia, South Carolina /

January 24, 2012

cc:  Appellate Defender Elizabeth A. Franklin-Best
Assistant Attorney General Karen Ratigan
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Post Office Box 11589

Columbia, South Carolina 29211-1589

Telephone: (803) 734-1343
Facsimile: (803) 734-1397

RECE] VEE\

January 23, 2012 JAN 2 3 2012

S.C. Supfeme COUI’t

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court
P.O. Box 11330
Columbia, SC 29211

Re: Michael Anthony Sarratt v. State
Dear Mr. Shearouse:

The Petition for Writ of Certiorari from the Court of Appeals and accompanying appendix are
due to be served and filed with the Court today. However, because of my heavy workload at this time, 1

am requesting a thirty day extension in which to serve and file the petition.

By copy of this letter, I am informing Karen Ratigan, Esquire, of the Attorney General's Office,
of my request.

Sincerely,

Elizabeth A. Franklin-Best
Appellate Defender

EAF/cms

cc: Karen Ratigan, Esquire




SOUTH CARDLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1343

Facsimile: (803) 734-1397 RECEER\ZED

NOV 2 3 2011
November 23, 2011

S.C. Supreme Court
The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court
Post Office Box 11330
Columbia, SC 29211

Dear Mr. Shearouse:

The following case falls under the 60 day rule for appeals, and the date we received the
transcript is listed to the side.

Michael Anthony Sarratt v. State of South Carolina 11/23/2011

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

;;orig:ne French

Legal Services Coordinator



The Supreme Court of South Carolina

DANIEL E. SHEAROQUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 28211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK _ FAX (803) 734-1499

October 7, 2011

Mr. Michael A. Sarratt, # 299026
Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669

Re: Sarratt, Michael Anthony v. The State
Dear Mr. Sarratt:

This responds to three pro se petitions. As to the petition seeking a return of your
real property, you will be advised when the Court takes action on that petition.

As to the other two petitions, no action will be taken on these petitions since they
are related to the above matter, and you are represented by the Division of
Appellate Defense in the above matter. Miller v. State, 388 S.C. 347, 697 S.E.2d
527 (2010); Jones v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); State v. Stuckey,
333 S.C. 56, 508 S.E.2d 564 (1998); Foster v. State, 298 S.C. 306, 379 S.E.2d 907
(1989). Any concerns that you have should be raised to the Appellate Defense.

As to your request to be provided with a copy of these petitions, I decline to do so
since I do not find that doing so would primarily benefit the general public. If you
would like a copy of these documents, you will need to pay for them at our
standard rate of 25 cents a page plus a mailing fee of 40 cents for each 10 pages
that are mailed.

Very truly yours,

-

CLERK

cc:  Assistant Attorney General Karen Ratigan
Appellate Defense
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Ofﬁce of the Clerk of Court

Paul B. Wickensimer

Clerk of Court
Circuit Court Division Family Court Division
Greenville County Courthouse 301 University Ridge
305 East North Street Post Oftice Box 757
Greenville, SC 29601 , Greenville, SC 29602
(864) 467-8551 FAX 467-8540 (864) 467-5800 FAX 467-5836

July 18, 2007
Michael A. Sarratt #299026
Kirkland Correctional Inst.
4344 Broad River Rd.
Columbia, SC 29210
Dear Mr. Sarratt:
Enclosed you will find your clocked copy of your Notice of Appeal.
Please torward any other correspondence to your Appellate attorney.
Division ot Appellate Detense
P.O. Box 11589
Columbia, SC 29211-1589

Sincerely,

Paul B. Wickensimer
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The South Carolina Court of Appeals

KENNETH A. RICHSTAD POST OFFICE BOX 11629

CLERK COLUMBIA. SOUTH CAROLINA 29211
1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA. SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (S03) 7341590

FAX: (803) 734-1839
Www.sccourts.org

November 21, 2008

Michael A. Sarratt, #299026
Lee Correctional Institution
990 Wasacky Highway
Bishopville, SC 29010

Re: The State v. Sarratt, Michael A.
Dear Mr. Sarratt:

This responds to your motions received by this office of November 13, 2008. Since you are
represented by counsel in this matter, no action will be taken on your Motion to consolidate and
Motion for Extension of Time. Jones v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); State v.
Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998); Foster v. State, 298 S.C. 306, 379 S.E.2d 907
(1989). ;

Any concerns vou have about this matter should be raised to the Division ofAbpellate Defense.
The address for that Office is P.O. Box 11589, Columbia, SC 29211, and their phone number is
803-734-1343.

Very truly yours,

M%W ?

CLERK : 1

KAR/ab

cc: Chief Appellate Defender Joseph L. Savitz, 111
Assistant Deputy Attorney General Donald J. Zelenka




i of 2 @

s e STRTE - -OF—-SOUTH— CAROL EN A — RECIE]IVED |
Inv THE (ouRT OF APPEALS NOV 1 3 2008
SC Court of Appeals

ﬂppeol fremn Greenvalle Coun+y |

Edward W, mitler (Circdit Courd Sc.c{se

CasSe Ne, “LcoS - GS-23- "/106\ Yiog

The S“h\f’e N Kesf’o‘\d\ef\ff\

Michael AL Sarratt, RFopellandt |

4 \

Motion For Consolidation

o
Now Comes APPQHG‘\J‘ y Michael AL Sarratt \ Ewhq Meves
before this Hensrable Courd 4o Request +he Cocrd

to  Conschidate his—Twe Pendisg—Rppeals.

Appellant  preseatly  has +wo seperate quegfx\s Pendiqj
in the S.C. court of APP@Q\S“.n—reFEreme to| above
isted  case Nomber, He has a pending QP?@*\\ on
his  Cenvichion and Sentence that was  Filed by the
Greeavite County cleclk of Coutdy Paui B, w.':.'\i\e.\st;mer \ dated
Sone 1S,067 . He alse has « pen&lng appeal EFO( a
New Trial fhat was filed by the Greenvine County
Clec\ of Courty Paul B. wickengimer | dated -“Sxiﬂy 3, Zoe 7,

. ‘
Counsel  for  RAppeliant, Joseph L. Savitz, has secved



i D

2 of 2

e Pehitientre et Releved TGs dooatel o all parfies of

ecord | dated August 14,2068 Counsel filed an Andecs

Brief on behalf of Appetnant | as +he TInitial @eief,

At this Hime Counsel of fecerd hos At been relieved

and neither has the Ceurt heard the Andecs Brief that

has been €filed cn beheW of Appeilant,
Appeitant  moves before this Honorabi€ Ceuri';\en his

own behalt to reguest an Order 40 cConsclidate Gfare

Visted appeals. Appellant meves for Hus Order as fhe

has  +he ntention to File o Pra-se Brief {n-re{—‘ferenae

to afore irsted c\ppeu\s\cgnsm{&c\fed inte  ane  Brief

to be heard at one +ime peried. .

I so MevE!

R@SPQkfFUi\y SL‘BW,\H’*GC{\
Michael A. Sarratt



| ef 2 @

i:
T = - STATE  OF T SO0OTH CAROL I‘N“'—“R‘LCEEVED“
IN THE COURT OF RAPPEALS NOY 13 2008
SC Court of Appeals

ﬁppec.l from Greenvitle Cotnf’y

Edward W. Miller, Circuit Court 3'\1&58

—

Case Ao, 1005- GS-237Y4106,4108

State, ReSpor\ciE,n"l\

V.

Michael AL Sarratt, —_Appeitant .

/

Procf of Secvice

The undersigned does hereby certify that a Copy of
Appellants motien fer Consalidation and Moticn Fer Enlargement
cf time has been Served on the Follewv;‘qﬁ parties | by
depesiting ot in Inshitetional mail, pestage prepard \ 0N
this loth day 0f November 20K,

1) South larolina Court of Appealsy Clerly

Po. Box w24
Columbia, S.¢. 29 zil

1) AsSistant Attorney ("enerai\ocndld 3. 2elenthq




Rembert Deanis BUI“d;t\S

000 Assembly St Suite Si9
Coiumbia, S.C. 292z0}

I declare under the penalty of perjury  the

afore go{v\g IS +rue ur\& cerrec,

Mm,chael A. Sarrat? H 299072¢
Lee C.Z.

996 wisacky Hwy
BiShepuiitey ¢ 1Y010

Rppetlant



The Seuth Careling Court of HPPQ‘“S
Jenette ?: Basrher, CierWw

e P Box ! Wead

Columbia, $.¢ A9atd

Re: $id+e Vv m:(“\(\e\ H' S(\rrc\-}.f\ CLK\SQ A/C, CQOOS' GS'
Ad-Yioe | Yicg '

Dear, Cleck

| L seeXk your assistance te be informed of ‘H\e present
.S-‘hkge_ my ﬂPPC“‘ fer @ New Trlal v s &}G':nj i}'\fc"v‘\g‘ha

Recards ghew that I filed and gerved o pre se  appeal
for & wMew Trial y on alt parties of rfecerd { en June aAlyace7,
The appeal was  filed y docked and deted - by faui 8.
wlic\\en‘s;mer..‘ et o f cecurt fer Greenvilie Cocnty vy en  Juiy 3,
Ace 7,

Recerds show that L was Qppcgnfeg{ N zsbSePh L. Sawitz 11 1
Chietf ﬂppella‘l'e Def'em.{er-\ by 4he  divisien of Appejlate  Detense | +to

At this preseat tme€ the <Lt | ag well as appointed
Ceunsel A} has nﬁsl€cf€c{ te hear or aSSIsT me  with my QP/JG«.L[
for a« MEw Trial,

Recerds sShow +hat T {."éd A pre se mcticn to  see K
Alternative  Cecnsel § on all parties of reccrd { on Nevember
A2, acc/Z. At this time xT have heen negiected a  cepy
of 1his mction, Stamped | timed and  Jdated by the
(rurt e T hawe  heen  neglect 4 respinse  to  this metion or
S An ansSw €r by any Parh’es of recerd ,

T seeh  youf AasSistance te lecK {nto  these matters

as Scon das po&s[éle and. pf‘cvicie me  dn aAeZuafe
response,

winitten (epy Sincerly,
Feb. /1o, aclo michael A Sarfatt
Ba‘Si\opv’.llg\j; C: netad 4. Soundds »




The South Carolina Court of Appeals

POST OFFICE BOX 11629

TANYA A. GEE
CLERK COLUMBIA, SOUTH CAROLINA 29211
1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK : TELEPHONE: (803) 734-1890

FAX. (803) 734-1839
WWw.sceourts.org

February i8, 2010

Michael A. Sarratt, #299026_

Lee Correctional Institution

990 Wisacky Highway

*.. Bishopville, SC 29010 . J

Re: The State v. Sarratt, Michael A.

2005-GS-23-04106; 2005-GS-23-04108

Dear Mr. Sarratt:

The Court has received your letter dated February 10, 2010. The above mentioned matter was
remitted to the lower court on February 12, 2010. The Remittitur is a document prepared by the

clerk of court to which the judgment ot the appellate court is attached and sent to the lower court.

The Remittitur ends the jurisdiction of this court in a case.

In response to your concern regarding a lack of assistance in filing an appeal for a new trial,
please be advised that | cannot answer legal questions or give legal advice.

Sincerely,

V: U{Wuw u‘. R .

V. Claire Allen
Deputy Clerk of Court

VCA/Im

cc: Chief Appellate Defender Joseph L. Savitz, 11
Assistant Deputy Attorney General Donald J. Zelenka
Robert Mills Ariail, Esquire
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The South Carolina Court of Appeals

POST OFFICE BOX 11629

Tf\NYf\ A. GEE
CLERK COLUMBIA, SOUTH CAROLINA 29211
3 i . 1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 219201
DEPUTY CLERK TELEPHONE (803) 734.1890

FAX: (803) 734-1839
WWW, SCCoUrts.org

T February 26, 2010

Michael A. Sarratt, #299026
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

Re: The State v. Sarratt, Michael A.
2005-GS-23-04106; 2005-GS-23-04108

Dear Mr. Sarratt:

The Court has received your letter dated February 22, 2010. A total of two cases have been filed
at the Court of Appeals and one case has been filed at the Supreme Court with your name.

The first case, State v. Sarratt, Michael A., was filed on June 15, 2007. An unpublished opinion
was filed on January 27, 2010. This case was remitted to Greenville County on February 12,
2010. The lower court case numbers for this case are 2005-GS-23-04106 and 2005-GS-23-

04108.

A second case, Sarratt, Michael v. SCDC, was filed on January 11, 2009. This case was
dismissed on March 12, 2009 and remitted to the South Carolina Administrative Law Court on
March 31, 2009. The lower court case number for this case is 2008-AL-04-00866.

The case tiled at the Supreme Court was State v. Sarratt, Michael A.. It was filed on November
3, 2008. An order and dismissal were filed on November 5, 2008. The lower court case
numbers for this case are 2005-GS-23-04106 and 20035-GS-23-04108:

Sincerely,
V. Claire Allen
Deputy Clerk of Court
VCA/Im
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Chief Appellate Defender Joseph L. Savitz, III

Assistant Deputy Attorney General Donald J. Zelenka
Robert Mills Ariail, Esquire
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The South Carolina Court of Appeals

POST OFFICE BOX 11629

" TANYA A. GEE
CLERK COLUMBIA, SOUTH CAROLINA 29211
1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (303) 734-1839
wWww.sccourts.org

April 8, 2010

Michael A. Sarratt, #299026
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

Re: The State v. Sarratt? Michael A.
2005-68-23-04 1 06;:; 2005-GS-23-04108

Dear Mr. Sarratt: R

The Court has received your most recent letter regarding your pending appeal for a new trial.

On June 18, 2007, your court appointed attorney, Elizabeth Wiygul, filed a Notice of Appeal in
your case. This notice of appeal was filed for indictment numbers 2005-GS-23-4106 and 2005-
(GS-23-4108. On July 3, 2007, the Court received your Pro Se affidavit in support of the Notice
of Appeal for indictment numbers 2005-GS-23-4106 and 2005-GS-23-4108. Because you were
already represented by counsel in this matter, no action was taken on your pro se affidavit.

On January 27, 2010 a copy of opinion 2010-UP-046 was mailed to you. This opinion was for
indictment numbers 2005-GS-23-4106 and 2005-GS-23-4108. Because no Petition for
Rehearing was filed within the time limits, a remittitur was mailed to the Greenville County

Clerk of Court on February 12, 2010.

Sincerely,

V. Claire Allen
Deputy Clerk of Court

VCA/Im

¢cC: Chief Appellate Defender Joseph L. Savitz, 1
Assistant Deputy Attorney General Donald J. Zelenka
Robert Mills Ariail, Esquire
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The South Carolina Court of Appeals

TANYA A. GEE POST OFFICE BOX 11629
COLUMBIA, SOUTH CAROLINA 292]

CLERK
1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA. SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 7341890

FAX: (803) 734-1839
WWwW.sccourts.org

October 20, 2010

Michael A. Sarratt, #299026
Lee Correctional Institution
990 Wisacky Highway
Bishopville, SC 29010

Re:  The State v. Sarratt, Michael A.
2005-GS-23-04106  2005-GS-23-04108

Dear Mr. Sarratt:

[ have received your “Petition” in which you complain about the way your appellate counsel
handled your case. Your appeal was remitted on February 12, 2010, and once that remittitur was
sent, we no longer have jurisdiction over your case. Therefore, no action will be taken on your

“petition”.

Sincerely,
V. Claire Allen
Deputy Clerk of Court

VCA/lE

cc: Chief Appellate Defender Joseph L. Savitz, 111
Attorney General Henry Dargan McMaster
Chief Deputy Attorney General John W. McIntosh
Assistant Deputy Attorney General Donald J. Zelenka
Robert Mills Arniail, Esquire
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{ .' l ) RICHEY AND RI‘CHEY sz PROFES‘S'[O’\/IL""ISSOC[‘:IILO/V T

ATTORNEYS AT LAW

RODNEY W._RICHEY POST OFFICE BOX 10916
LLOLA S. RICHEY GREENVILLE. SOUTH CAROLINA 29603

(864) 467-03503: 1-888-882-4878 Toll Free
(864) 467-0646 FAX

November 3, 2010

Michael Sarratt SCDC# 299026
Lee Correctional Institute

990 Wisacky Highway
Bishopville. SC 29010

Re: Michael Sarratt SCDC# 299026 SCDC# vs. State of South Carolina
Case No: 2010-CP-23-3720

Dear Mr. Sarratt:

This letter is in response to your letter dated October 25, 2010 about witnesses in
Pennsylvania. FPlease be advised that my previous letter dated October 25, 2010 advised you that
[ do not have subpoena powers for the state of Pennsylvania. Nor can [ get an Order to compel
Pennsylvania to do anything. You asked for a copy of the State’s Return to your appeal. Since
an Anders brief was filed in your case. the State does not have to file a response unless the court
requires it. In your case. the appeal was dismissed as without merit. Therefore, the State did not
file a response to your appeal.

You asked about amending vour PCR Application. You can amended the application up
to five days befo.e the hearing. You must forward the amendments to my office within that time
frame. The Clerk of Court will not tile amendments or any document that comes directly from
vou. Your paperwork must go through my otfice tirst. So forward your amendments or motion
to my office. At this time. [ do not know the hearing date. You have plenty of time to amend the
PCR Applicatior.

~ You also request information about a civil lawsuit concerning the money owed to vou. |
have no experience tiling a 1983 action or any prisoner’s lawsuit. Theretore. [ cannot provide
legal advise on thatissue. Please seek the advise of an attorney who has performed those actions.
Thank vou and i vou should have any questions. please feel free to write.

RICHEY AND RICHEY. P.A.
Yours veryitruly.
Y/
e /
Rodney W, Richey

RWR/g
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Office of the Clerk of Court

- -~ - Paul B Wickensimer

Clerk of Court
Circuit Court Division : o o B rainily Court Divician
Greenville County Courthouse 301 University Ridge
305 East North Street ’ Post Office Box 757
Greenville, SC 29601 Greenville, SC 29602
(864) 467-8551 FAX 467-8540 (864) 467-5800 FAX 467-5856

May 22, 2009

Michael A. Sarratt #299026
Che. N. 2111
Lee C.I.

i 990 Wisacky Hwy.
Bishopville, SC 29010

Dear Mr. Sarratt:

Enclosed please find a clocked copy of your petition. The cost for mailing your copy is .
$2.00. Please send your payment via money order or cashiers check made payable to:
Greenville County Clerk of Court. Please reference 1467591 on your payment.

- When filing motions/paperwork in the future, please provide the copy you wish to have
returned to you in addition to the original motion to be filed. Please include a self-
addressed, stamped envelope as well.

As a courtesy to you, a copy of the petition has been forwarded to the Solicitor’s Office.
Please be advised, however, that transcripts/minutes of Greenville County Grand Jury
proceedings are not available.

Sincerely,

Paul B. Wickensimer
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Office of the Clerk of Court

~ -~ Paul B- Wickensimer """~
Clerk of Court

Circuit Court Division Family Court Division
Greenville County Courthouse 301 Untversity Ridge
305 East North Street Post Office Box 757
Greenville, SC 29601 ~ Greenville, SC 29602
(864) 467-8551 FAX 467-8540 (864) 467-5800 FAX 467-5856

July 27,2009

Michael Sarratt #299026
Che. N-2111

Lee C.L

990 Wisacky Hwy
Bishopville, SC 29010

Dear Mr. Sarratt:

Enclosed please find the clocked copy of your motion. The cost for mailing your copies
is $2.00. Please send your payment via money order or cashiers check made payable to:
Greenville County Clerk of Court. Please reference 1467591 on your payment.

When filing motions/paperwork in the future, please provide the copy you wish to have
returned to you in addition to the original motion to be filed. Please include a self-
addressed, stamped envelope as well.

As a courtesy to you, a copy of your motion has been forwarded to the Solicitor’s Office.
Sincerely,

Paul B. Wickensimer
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE
Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender

Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803)734-1397

August 18, 2011

RECEIVE]

Ms. April P. Herron AUG 18 2011

Circuit Court Reporter
P O Box 17675 S.C. Supreme Court
Greenville, SC 29606

Dear Ms. Herron:

Please provide us with the following transcript:

Michael Anthony Sarrat v. State of South Case #: - 10-CP-23-03720
Carolina
County: Greenville Date of Trial: May 11,2011

Presiding Judge: G. Edward Welmaker

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

[f you are aware of any co-defendants or if the Attorney General's Ottice has already
requested a transcript, please let us know.

Sincerely,

Jhpn - Jiodem

Sharon A. Graham
Administrative Coordinator

cce: S.C. Supreme Court
Attorney Genéral's Oftice
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RICHEY anp RICHLY

ATTORNEYS AT Law

pcle

A Professional Association

Rodiey W. Richey
Lola S. Richey

August 1, 2011

The Honorable Daniel E. Shearouse
Clerk of Court

The Supreme Court of South Carolina
Post Office Box 11330

Columbia, SC 29211

Re: Michael Sarratt SCDC# 299026 SCDC# vs. State of South Carolina

Case No: 2010-CP-23-3720

Dear Mr. Shearouse:

24 Vardry Street, Suite 301
Greenville, South Carolina 29601

Mailing Address:
Post Office Box 10916
Greenville, South Carolina 29603

(864) 467-0503
(864) 467-0646 (Fax)

Offices:
Greenville/Spartanburg

Website:
www.richeyandrichey.com

Please find enclosed a Notice of Appeal and an affidavit of service for the same. Also,
have enclosed a copy of the Order from which the appeal is taken. Thank you for your help and if

you should have any questions please feel free to call me.

RICHEY AND RICHEY, P.A.

Yours truly,

Rodney Richey /

RWR/tlg

enclosures
cc: Karen Ratigan, Esquire

RECEIVE]S,
AUG 0 4 20m

S.C. SUPREME COURT




THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
API;EAL FROM GREENVILLE COUNTY
Court of Common Pleas
HONORABLE G. EDWARD WELMAKER
2010-CP-23-3720

Michael Anthony Sarratt,
aka Leroy Frey, Jr., SCDC#: 299026,

APPELLANT,
against
STATE OF SOUTH CAROLINA,
RESPONDENT.
NOTICE OF APPEAL

Michael Sarratt appeals the denial of his Post Conviction Relief. The Post Conviction
Relief Action was heard and denied by the Honorable G. Edward Welmaker, Circuit Judge on
May 11, 2011 and Order issued on July 20, 2011 and filed on July 27, 2011. The Appellant

received notice of the judgment on August 1, 2011.

J/

Rodney W. Rj
Attorney for Appellant
Post Office Box 10916 '

Greenville, South Carolina 29603

(864) 467- 0503 NEEVE’

Other .Cou.nsel of Ref:ord: 17304 200
Karen Ratigan, Esquire

Office of Attorney General State of SC )
Post Office Box 11549 e
Columbia, SC 29211-1549

.. 5 JFREME COURT



THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

HONORABLE G. EDWARD WELMAKER
2010-CP-23-3720

Michael Anthony Sarratt,
aka Leroy Frey, Jr., SCDC#: 299026,

against
STATE OF SOUTH CAROLINA,

RESPONDENT.

PROOF OF SERVICE

[ certify that I have served the Notice of Appeal on the State of South Carolina by
depositing copy of it in the United States Mail, postage prepaid, on August 1, 2011, addressed to
their attorney of record, Karen Ratigan, Office of Attorney General State of South Carolina, Post
Office Box 11549, Columbia, SC 29211-1549.

Dated: August 1, 2011

RICHEY & RICHEY, P.A.

Rodney W. Riche
Attorney for the Appellant
Post Office Box 10916

Greenville, South Carolina 29603
(864) 467-0503




STATIE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

INTHE COURT OF COMMON PLEAS

JUDGMENT IN A CIVIL CASE

CASE NO. : ZC« (6CP2D035F2.0

f)‘}ﬁ:ﬁ@ O"p Oouth (l L’.‘t.-w(( L

J’VI ) C'l\ 1&’ /{)m#/cmj 561‘ Vra.i#// 3 /<a/
2R M7 L.

Levoy Eugens Trey Jv,

PLAINTIFF(S)

CHECK ONE:

DEFENDANT(S)

[ | JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.
[ | DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard
and a decision rendered.
[ | ACTION DISMISSED (CHECK REASON): [ ]Rule 12(b), SCRCP; - [ ]Rule4l(a),
SCRCP (Vol. Nonsuit); [ ] Ruled3(k), SCRCP (Settled); [ ] Other:
[ ] ACTION STRICKEN (CHECK REASON): [ ]Rule40(j) SCRCP; [ ]Bankruptcy:

[ ] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award,;

[ ]Other

IT IS ORDERED AND ADJUDGED:

Dated at Greenville, South Carolina, this

MSee attached order; [ ] Statement of Judgment by the Court:

day of , 2011,

Court Reporter:

This judgment was entered on the  day of
appearing pro se) as follows:

Rodvv@LA ? I ["e'vl
J J

PRESIDING JUDGE -

, and a copy mailed first class this day of to attorneys of record or to parties (when

((ﬂ BIA ({"L’%:SCLV\

ATTORNEY(S) FOR THE PLAINTIFF(S)

SCRCP APP-24/FORM 4 (Rev. 5/00)

ATTORNEY(S) FOR THE DEFE_NDANT(S

Paul B. Wickensimer - Clerk of Court



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

C.A. No. 2010-CP-23-3720
COUNTY OF GREENVILLE

Michael Anthony Sarratt,

a’k/a Leroy Eugene Frey, Jr.,
S.C.D.C. No. 299026,

Applicant,
\2

State of South Carolina,

g0 € d Le

Respondent.

(L WP W WP S N N e P T g R R
|

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed May 10, 2010. The Respondent made its return on September 16, 2010. An
evidentiary hearing into the matter was convened on May 11, 2011 at the Greenville County
Coﬁrthouse. The Applicant was present at the hearing and represented by Rodney W. Richey,

Esquire. Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General

represented the Respondent.
The Applicant testified on his own behalf at the PCR hearing. Also testifying were
Evelyn Dawkins and the Applicant’s trial counsel, Elizabeth P. Wiygul, Esquire. The Court had
before it the trial transcript, the records of the Greenville County Clerk of Court, the Applicant’s
| records from the South Carolina Department of Corrections, the application for post-conviction

relief, the Respondent’s return, and the appellate records.

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment from the Greenville County Clerk of Court. The Applicant

1 /} ) A

! ) / 7 o’
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was indicted at the May 2005 term of the Greenville County Grand Jury for carjacking (2005-
GS-23-4106, céunt 1), posseséion of a weapon during commission of a violent crime (2005-GS-
23-4106, count 2), and murder (2005-GS-23-4108). He was represented by Elizabeth P. Wiygul,
Esquire. |
After the State called the case to trial, the Applicant was found guilty. On June 14, 2007,
- the Honorable Edward W. Miller sentenced the Applicant to concurrent terms of thirty (30) years
for carjacking, five (5) ye;clrs fpr possession of a weapon during commission of a violent crime,
and fifty (50) years for murder.
A notice of appeal was filed at the South Carolina Court of Appeals. Joseph L. Savitz,
[T, Esquire of the South Carolina Office of Appellate Defense perfected the appeal in the form

of an Anders' brief. The Court of Appeals dismissed the appeal. State v. Sarratt, Op. No. 2010-

UP-046 (S.C. Ct. App. filed January 27, 2010).

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

Ineffective assistance of counsel.
Judicial error.

Subject matter jurisdiction.
Constitutional violations.
Prosecutorial misconduct.

el e

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the

opportunity to observe each witness who testified at the hearing, and to closely pass upon their

' Anders v. California, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967).
2 /1]




credibility. This Court has weighed the testimony accordingly.
Set forth below are the relevant findings of fact and conclusions of law as required by

S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

eyidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.
State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant

must show “there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386
S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

The Applicant stated he had four (4) or five (5) meetings with trial counsel and that they
discussed his version of events and reviewed some of the discovery materials. The Applicant
stated tﬁe only evidence linking him to these crimes were the statements and testimony of his co-
defendant (Peggy Gladfelter). The Applicant stated he always wanted to go to trial on these
charges. The Applicant stated he and trial counsel also discussed possible defense strategies

such as obtaining medical records regarding his fractured hand and obtaining Peggy’s psychiatric




records. The Applicant stated he could not have committed the crime because of his injured
hand and thét, while fﬁal counsel did make this argument, she failed to introduce his most recent
medical records. The Applicant stated trial counsel should have challenged the autopsy report
because it did not state whether the crime was committed by a left- or right-handed individual.
The Applicant stated trial counsel should have introduced the surveillance videos at trial, as they
would have proven his innocence. The Applicant stated trial .coﬁnsel failed to investigate the
- facts and evidence surrounding the victim’s vehicle (which was found in Alabama). The
Applicant stated trial counsel should not have withdrawn her objection to the admission of the
knives that were seizéd when he was arrested.

Evelyn Dawkins, the Applicant’s mother, stated she told trial counsel that she knew
someone who had been at the jail with Peggy (the Applicant’s co-defendant) and they could
testify that Peggy confessed to the crime. Dawkins stated that, during the jury’s deliberations,
the trial judge said he had gone back and “had a talk” with the jury.

Trial counsel testified she filed discovery motions in this case and reviewed those
materials with the Applicant several times. Trial counsel testified she and the Applicant watched
several surveillance videos and discussed his version of events. Trial counsel confirmed the
Applicant always wanted a jury trial. Trial counsel testified she knew Peggy would be the
State’s key witness and that her defense strategy was to attack her credibility. Trial counsel
stated she was never able to speak to the jail employee who allegedly heard Peggy confess. ‘Trial
counsel stated she presented evidence and testimony about the Applicant’s fractured hand at trial.
Trial counsel stated she could not have obtained Peggy’s medical records, but did ask questions
on cross-examination about her disability. Trial counsel stated she reviewed the autopsy report

and spoke to the coroner. Trial counsel testified the Applicant was not seen on the videos. Trial




counsel testified she received the subpoena and paperwork from the State regarding the evidence
located in Alabama (the victim’s car) and that there was no reason to object to that evidence.
Trial counsel testified she could not recall why she withdrew her objection to the admission of
the Applicant’s knives into evidence. Trial counsel testified she did nbt recall the judge enteﬁng
the jury room in order to motivate them to reach a verdict.

This Court finds the Applicant’s testimony is not credible, while also finding trial
counsel’s testimony is credible. This Court further finds trial counsel adequately conferred with
the Applicant, conducted a proper investigation, and was thoroughly competent in her
representation.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have contacted the jail employee who — according to Ms. Davis — heard Peggy confess to the
crime. Trial counsel testified she was aware of this individual but was not able to speak with her.
Regardless, as this alleged witness did not testify at the evidentiary hearing, any discu_ssion
regarding what they would have testified about at trial is purely speculative. See Bannister v.

State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (the South Carolina Supreme Court “has

repeatedly held a PCR applicant must produce the testimony of a favorable witness or otherwise

offer the testimony in accordance with the rules of evidence at the PCR hearing in order to
establish prejudice from the witness’ failure to testify at trial.”) (emphasis in original).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have obtained: his most recent medical records, Peggy’s records of prior psychiatric treatment,
and complete documentation from Alabama about the victim’s car. This Court notes that trial
counsel developed the issue at trial that, as the Appliéant’s hand was fractured, he could not have

committed the crime. (Trial transcript, p.255; p.287). This Court also notes trial counsel’s




testimony that she was not able to obtain Peggy’s psychiatric records and that she could not think
of a reason to challenge the evidence from the recovery of the victim’s car in Alabama.
Regardless, this Court finds it cannot speculate upon the impact all of these records could have

had upon the trial because they were not produced at the hearing. See Palacio v. State, 333 S.C.

506, 513, 511 S.E.2d 62, 66 (1999) (holding that, since the contents of challenged documents
were not presented at the PCR hearing, the Applicant could not demonstrate how the failure of
counsel to obtain these documents prejudiced the defense).

This Court finds the Applicant failed to meet his burden of proving 'trial counsel should
have challenged the autopsy report and hired an independent expert. This Court notes trial
counsel testified that she spoke to the coroner in this case and determined it would not have
benefited the case to determine whether the wound were inflicted by the assailant’s left or right

hand. This Court finds trial counsel made a strategic decision not to retain an expert on this

issue. See Roseboro v. State, 317 S.C. 292, 294, 454 S.E.2d 312, 313 (1995) (finding where trial
counsel articulates a valid reason for employing a certain strategy, such conduct should not be
deemed ineffective assistance of counsel). Regardless, this Court notes the Applicant failed to
produce any evidence or testimiony or expert opinion that an independent evaluation of the
victim’s autopsy was warranted. As such, this Court cannot speculate upon whether an expert

opinion on: the matter would have affected the defense case. See Bannister v. State, 333 S.C. at

303, 509 S.E.2d at 809; see also Dempsey v. State, 363 S.C. 365, 370, 610 S.E.2d 812, 815

(2005) (finding that, as the applicant failed to have an expert testify at the evidentiary hearing,
“any finding of prejudice is merely speculative”).
This Court finds the Applicant failed to meet his burden of proving trial counsel should

have introduced the gas station surveillance video at trial. Trial counsel testified the admission




of the video would not have added to the trial strategy she pursued — to impeach Peggy’s
credibility as the State’s key witness. Trial counsel further noted there was testimony at trial that
the Applicant was not visible on the video. Regardless, as the Applicant failed to produce this
video at the PCR hearing, this Court cannot speculate as to either its contents or its potential

impact upon the Applicant’s case. Cf. Palacio v. State, 333 S.C. at 513, 511 S.E.2d at 66.

~ This Court finds the Applicant failed to meet his burden of proving trial counsel should
have moved to suppress the State’s introduction of various knives. The Applicant claims trial
counsel was ineffective in initially objecting to the admission of this evidence and then later
withdrawing that objection before the trial judge ruled upon their admissibility. (Trial transcript,
pp.397-402). While trial counsel could not recall why she withdrew her objection, this Court
finds it would be a strategic call that — under the circumstances of this case — would be
objectively reasonable. This Court finds that, regardless, the Applicant has failed to prove he
suffered any prejudice as a result of trial counsel’s action in light of the overwhelming evidence

of guilt. See Franklin v. Catoe, 346 S.C. 563, 570 n. 3, 552 S.E.2d 718, 722 n. 3 (2001) (finding

overwhelming evidence of guilt negated any claim that counsel’s deficient performance could

_have reasonably affected the result of defendant’s trial); Geter v. State, 305 SC 365, 367, 409
S.E.2d 344, 346 (1991) (concluding reasonable probability of a different result does not exist
when there is overwhelming evidence of guilt).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected when the trial jﬁdge aliegedly entered the jury room during deliberations. Trial
counsel testified she did not recall this occurring during the trial but that, regardless, she likely
would not have objected. This Court finds the Applicant has failed to prove either that the trial

judge entered the jury room or that he influenced the jury during their deliberations. As such,




this issue is without merit.

Accordingly, this Court finds the Applicant failed to prove the first prong of Strickland —
that trial counsel failed to render reasonably effective assistance under prevailing professional
norms. The Applicant failed to present specific and compelling evidence that trial counsel
committed errors or orﬁissions in her representation Qf the Applicant. In fact, this Court notes
the trial judge consistently praised trial counsel’s performance in this case and went so far as to
comment “it’s been incredible” that her co-counsel had not needed to offer assistance during the
trial. (Trial transcript, p.400; p.580). This Court also finds the Applicant has failed to prove the
second prong of Strickland — that he was prejudiced by trial counsel’s performance.- This Court
concludes the Applicant has not met his burden of proving counsel failed to render reasonably

effective assistance. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations |

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any evidence regarding such allegations. Accordingly, this Court finds the Applicanf
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they
are hereby denied and dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
establishéd any constitutional violations or deprivations before or during his.trial and sentencing
proceedings. Counsel was not deficient and the Applicant was not prejudiced by counsel’s
representation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty




(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His

attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules

for the appropriate procedures to follow after notice of intent to appeal has been timely filed.
ITIS THEREFOREHORDERED:

l. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

N ﬂ
AND IT IS SO ORDERED this-~()_day ok, A L/\A,—;"2’01 1.

G Edward Welmaker
Resident Judge
Thirteenth Judicial Circuit
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Richey & Richey, PA
Attorneys at Law

Post Office Box 10916
Greenville, South Carolina 29603

The Honorable Daniel E. Shearouse
Clerk of Court

The Supreme Court of South Carolina
Post Office Box 11330

Columbia, SC 29211




