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Hon Tanya A Gee 
Clerk, South Carolma Court of Appeals 
1015 Sumter Street 
ColumbIa, SC 29201 

SMITH MOORE 
LEATHERWOOD 

July 22, 2011 

RE WIlham AlvID Huehle, Jr v SCDNR and Enc Randall Vauglm 
Case No 2007-CP- 24-1056 
TrackmgNo 2010163506 

DearMs Gee 

Please accept tillS notICe of addltlOnal CItatIOns to supplement Appellant's Fmal Bnef and Fmal 
Reply Bnef, pursuant to SCACR 208(b)(7) 

FIrStly, Appellant requests that thIS Court conSIder Bosley 11 Mll1el al COWtty COnll11TSSZOn, No 
10 1203,2011 US App LEXIS 11985 (4th Clr June 14,2011) TIllS case peltams to the Issues lalsed lJl 

Appellant's Bnefs as to de novo reVIew for fee aWaI ds based upon mterpi etatlOn of law and 1 ules of 
procedUle, ambigUlties ill the offel bemg resolved agamst the offeror, eVIdence eAtnnslC to tIle offelOr S 
terms not bemg conSIdered, and settlement dISCUSSIOns not constJtutmg an offer of Judgment 

Secondly, Appellant lequests that thIS Court conSIder Fox v Vice, 563 US _, 180 L Ed 2d 45 
(2011) ThIS June US Supreme Court case dIscusses §1988 fee aWaIds as lelated to competmg 01 

multIple c1atms and plOvldes comment Iegaldmg appellate revIew of the SaIne Thank you for your 
conSIderatIOn ofthese mattel S 

JPRlac 
Cc 
Andrew F Lmdemann 
Thomas HIte 
J VIctor McDade 
Jonathan S Gasser 

Smcerely, 

John P "Jack" RIOrdan 
SMITH MOORE LEATHERWOOD LLP 

John P fuordan I DIrect 864 240 2438 I Fax 8642402475 I Jack fuordan@smlthmoorelaw com 
Smlth Moore Leatherwood UP Attorneys at Law 

The Leatherwood Plaza 300 East McBee Avenue SUlte 500 (29601) Post Office Box 87 Greenville SC 29602 
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THIS OPINION HAS NO PRECEDENTIAL VALUE IT SHOULD 
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY 
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

WIlham AlvIn Rueble, Jr, 

v 

South CarolIna Department of 
Natural Resources and Enc 
Randall Vaughn, 

of whom ErIc Randall Vaughn 
1S, 

Appellant, 

Defendants, 

Respondent 

Appeal From Greenwood County 
Eugene C GrIffith, Jr, CIrCUIt Court Judge 

UnpublIshed OpInIOn No 2012-UP-081 
Heard January 26,2012 - FIled Febluary 15,2012 

AFFIRMED 

Jonathan S Gasser and Gregory P Harns, of 
ColumbIa and John P RIOrdan, of GreenvIlle, for 
Appellant 
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Andrew F Lmdemann, of Columbla, J VICtor 
McDade, of Anderson and Thomas E. RIte, Jr, of 
AbbevIlle, for Respondent 

PER CURIAM' Appellant Wilham Alvm Rueble, Jr appeals f10m an 
order of the trIal court denymg h18 motlOn for costs and attorney's fees On 
appeal, Rueble argues the trIal court erred by findmg he was hot the 
"prevalhng party" and even If he was the prevaIlmg patty, the eXistence of 
speClal Cll cumstances precluded an award of attorney's fees We find no 
error of law m the trtal court's deCISion to dec1me awardmg fees and costs, 
and therefore we affirm pur~uant to Rule 220(b)(1), SCACR, and the 
followmg authorItIes 42 USC § 1988(b) ("In any actIOn 01 plOceedmg to 
enforce a prOVisIOn of sectIons 1983 the court, m Its dIscretIOn, may 
allow the prevaIlmg party, othel than the Umted States, a reasonable 
attorney's fee as part of the costs "), GrIssom V The MIlls Corp, 549 
F 3d 313,318 (4th C1f 2008) (holdmg that m orde! f01 a plamtIffto quahfy 
as the "preva1lmg party" for purposes of sectIOn 1988, thele must be a 
matenaI alteratIOn of the part1es' legal reiatIOnsh1p and there must be JudlClal 
ImprImatur on such an alteratlOn), Buckhannon Bd & Care Home, Inc v 
West VIrgmia Dep't of Health & Ruman Res, 532 US 598, 604 (2001) 
(provldmg there must be an enforceable Judgment upon the merits or a court­
ordered consent decree to create the lond of matenal alteratIOn In the legal 
1 elatIOnshlp of the parties that IS necessary for an award of "prevaIlmg party" 
attorney's fees under the fee shlftmg statutes), Belton V State, 339 S C 71, 
74 n 4, 529 S E 2d 4, 5 n 4 (2000) ("A case lesolved by acceptance of an 
offet of Judgment IS consIdered settled "), Hensley V Eckel hart, 461 U S 
424, 429 (1983) (holdmg a plevallmg plamtlff should ordmanly recover 
attorney's fees unless special CIrcumstances would lender such an award 
unJust), Gregg v Ham, No 3 08-4040-CMC, 2010 WL 5060583, at *1 n 3 
(D S C Dec 6,2010) (notmg that a plevalimg plallltlff IS eligible for, lather 
than entitled to, an awatd of attorney's fees) 

AFFIRMED 

HUFF, PIEPER, and LOCKEMY, JJ., concur. 
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THE STATE OF SOUTH CAROLINA 

In The COUlt of Appeals 

APPEAL FROM GREENWOOD COUNTY 

Court of Common Pleas 

Eugene C Gnffith, Jr, CIrcUIt Court Judge 

Case No 2007-CP-24-1056 

Wllham Alvm Hueble, Jr Appellant, 

v 

South Carolma Department of Natural Resources and 
Ene Randall Vaughn, 

Of Whom Ene Randall Vaughn IS 

Defendants, 

Respondent 

Pr:TITION FOR REHEARING AND 

PETITION fOR HEARING EN BANe 

Pursuant to Rilles 219 and 221 of the SCACR, the Appellant WIlham Alvm 

Rueble, Jl moves for a rehearmg and, addItIonally, that the reheallng be en bane Tills 

PetltIon for Rehearmg IS based upon the attached Memorandum m Support of the Petltlon 

for Reheanng 

REC]tIV~~D 
MAR 0 1 2012 

~C GO~ft of hPP93~S 
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Match 1, 2012 

2 

S Ga ser SC Bar # 9904) 
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Jack l1ordan@S1mthmoOlelaw com 

Attorneys for Appellant WIlham Alvm Hueble, Jr 
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THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM GREENWOOD COUNTY f{t; 1tJf r~ It' "J.T J:'l 

.1{ ~ ~ \l..; ill, J::. V J8~ 
Court of Common Pleas V 

MAR 0 1 2012 
Eugene C Gnffith, Jr • CircUlt Court Judge 

en Gml"t of t.P[J33~S 
Case No 2007-CP-24-1056 

Wllbam Alvm Hueble, J1 Appellant, 

v 

South Cruolma Department of Natural Resources and 
Enc Randall Vaughn, 

Of Whom Ene Randall Vaughn IS 

Defendants, 

Respondent 

MEMORANDUM IN SUPPORT OF 
PETITION FOR REHEARING 

AND HEARlNG EN BANe 

PetItioner Wilham Alvm Rueble, Jr respectfully subIDlts tins Memorandum ill 

Support of ills PetitIOn for Rehearmg and Heanng En Bane For the followmg reasons, 

the Court should grant the Petltlon for Reheanng 

THE PER CURIAM OPINION'S REFUSAL TO REVERSE THE 
TRIAL COURT ORDER AND DEEM APPELLANT A 
PREY AILING PARTY MISAPPREHENDS AND/OR OVERLOOKS 
THE BUCKHANNON DECISION OF THE US SUPREME 
COURT, AS FURTHER DISTILLED THROUGH THE GRISSOM 
OPINION OF THE US COURT OF APPEALS FOR THE FOURTH 
CIRCUIT 
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The tnal court order consIstently held that, havmg accepted an Offel of Judgment, 

Appellant was not a prevrulmg party as reqUIred by 42 USC § 1988 and that costs, 

mcludmg attorney's fees, should therefore not be rewarded (R pp 6, 8 and 12) 

Ignonng the leadmg cases of Buckhannon Board & Care Home, Inc v West Va Dept' 

of Health and Human ServICes, 532 US 598, 604, 121 S Ct 1835, 149 L Ed 2d 855 

(2001) and Gnssom v The MIlls CorporatlOn, 549 F 3d 313,318 (4 th CII 2008), the tnal 

court order Instead relled upon dIcta flam a footnote In Belton v State of South Carolma, 

339 S C 71,529 S E 2d 4 (2000) Even per erroneous Belton analysIs, taxable costs (at a 

nurumum the fees for filmg of the Complamt and servIce of the same) should have been 

awarded, such that the tual court order refusmg the same IS m errOl and requrres reversal 

However, Belton analysIs should be found mapphcable 

It IS not dIsputed that, upon the facts In Belton, the South Carollna Supreme Court 

determmed that an Offer of Judgment "does not quahfy as a court award" However, 

unhke the §1988 prevrulmg party statute, the Wlllstleblower Act at Issue m Belton 

specIfically reqUIred a "court or Jury award" as a prereqUIsIte to attorney's fees 

Therefore, any "settlement" pno! to a court or Jury award, mc1udmg a Rule 68 Offer of 

Judgment, was admIttedly an msuffiClent baSIS upon WhICh attorney's fees could be 

awarded under the Wlllstleblower Act However, nelther Belton nor any other S C case 

has consIdered whether the acceptance of a Rule 68 Offer of Judgment confers prevaIhng 

party status upon a §1983 plamtIff Unfortunately, the Per Cunum Opllllon makes no 

dIrect comment upon Appellant's preva1lmg party status, the most ImpOltant aspect of the 

enure fee award dIspute 
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To Its cledIt, the Pel Cunum OpmlOn at least does cIte Gnssom and Buckhannon, 

but perversely and erroneously crafts the CltatlOlls to support affirmatIOn of the inal 

court's erroneous order Moreover, It then erroneously cItes Belton to agam assert "[a] 

case resolved by acceptance of an offer of Judgment IS considered settled" Clearly the 

Import of Buckhannon ffi1d the fact that It oven-uled the Fletcher case from the U S 

Dlstnct Court for the 7tl1 CrrcUlt cited m the Belton footnote has been mIsapprehended 

andlor overlooked Such mIsapprehensIOn of Buckhannon as further lllummated through 

Gnssom, overlooks the elementary explanatlOu provided mere paragtaphs after the Per 

Cunum OpmlOn's referenced Gnssom CIte "Acceptance of an offer of Judgment made 

pursuant to Rule 68 has necessary Judlclal Impnm'ltur per Buckh'lnnon In the 

crucI'l1 sense that It IS an enfOl ce'lble judgment agamst defendant" Gnssom, at 319 

(4th ClI 2008), Clung UtIllty Automation 2000, Inc v Choctawatchee Electnc 

CoopelatIve, Inc , 298 F 3d 1238, 1248 (11 th ClI 2002) (EmphasIs added) In addItIon, 

Bosley v Mmeral County CommisslOn, 650 F 3d 408 (401 CIT 2011) prOVIdes further 

IllummatlOn, but was apparently overlooked or IUlsapprehended Th18 oplIDon, m wInch 

Cluef Judge Traxler concurred, reIterates that the acceptance of an Offer of Judgment 

confers preva111l1g party status and conslderatlOn of costs and fees AddItIonal supportmg 

language explams the dIfficulties offelees such as Appellant face when presented Wlth 

vague and/Ol ambIguous Offers of Judgment and the necessIty of such terms bemg 

strIctly construed agaInst the offelOr, all the wlnle dlstmgUIshIng Offels of Judgr'1ent 

from settlement dISCUSSIons In conjunctIOn WIth Farrar v Hobby, 506 U S 103, 112, 113 

Set 556, 121 LEd 2d 494 (1992), wluch found the award of even the nommal sum of 

$1 00 to confer prevrulmg party status, there should be no questlOn but that the 
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acceptance of an Offer of Judgment by Appellant herem 111 the amount of $5,100 00 

lequrres a findmg of prevrulmg party status and an award of costs and/or attorney's fees 

Tluough propel cODslderatIOn of Farrm, Bucldlannon, Gnssom and Bosley, the very 

worst determmatlOD Appellant should have endured from the Court of Appeals was a 

deslgnatlOD as prevrulmg paIty and the award of taxable costs (at a mlll11num those 

expenses lelated to the filIng and servIce of the Complamt), thereafter a preCIse 

explanatlOn would be due of "specIal encumstances" eXlstent Justlfymg refusal of 

attomey's fees 

The Court of Appeals was plesented WIth a novel questlOn whether a § 19&3 

plrunuffs acceptance of an Offer of Judgment affords prevrulmg party status and 

therefore ehglblhty for an award of costs, mcludmg attomey's fees The faIlure by the Pel 

Cunam 0plrllOn to even address the tnal court's crroneous rejectIon of prevaIlmg party 

status IS of extreme Importance to all piamtiffs who undertalce the noble burden of 

"fighnng CIty hall" There CaIl hardly be a more mlportant crrcumstance than when a 

cruzen, as a pllvate attorney general, combats a rogue government offiCIal who, under 

color of law, mfrmges theIr constltutlOnal nghts The erroneous rehance upon Belton by 

both the tnal COlui and the Per Cunam OpmlOn IS marufest enor Pel these holdmgs, ill 

drrect contrast wlth Buc1dlannon, Gnssom and Bosley, acceptance of ANY amullnt under 

an offer of Judgment could never affOld prevallmg party status andlor the award of 

attorney's fees Thwart111g the very aUll of 42 USC §§1983 and 1988, as well as Rule 

68, the tnal court's error, not spec1fically addressed by the Per Cunam OplIDon, 1S of 

such exceptIonal unportaIlCe as to afford reheanng En Bane to secure andlor ma111taIn 

umfonruty of the court's declsIOns III tlllS Important field 
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FINDING NO ERROR IN THE TRIAL COURT ORDER AND 
SUGGESTING THROUGH ITS CITATION OF ECKERHART 
THAT SPECIAL CIRCUMSTANCES EXIST TO RENDER AN 
AWARD UNJUST, THE PER CUIUAM OPINION CLEARLY 
MISAPPREHENDS ECKERHART AND IMPROPERLY FAILS TO 
DELINEATE WHAT BASIS MIGHT EXIST FOR A "SPECIAL 
CmCUMSTANCE" IN THIS CASE 

TI1e tnal court order, erroneously refusmg to confer plevallmg party stanls, 

nonetheless attempts to prOVIde an alternatIve and/or adVisory oplruon as to why "speCial 

cltcurnstances" would prevent any award of costs and/or attorney's fees As earlIer stated, 

the mere faIlure to confer prevrulmg party stanIS and award at least rrurumal costs IS error 

requmng revelsal Moreover, none of the reasons set forth by the tnal court find support 

m any relevant case Each and every case Cited by the tnal court, as detaIled m 

Appellant's bnefs, has either been overruled, IS mapphcable, or mstead SUppOl ts an 

award of reasonable attorney's fees upon conslderatton of the factors set forth 111 Johnson 

v Georgla fhghway Express, Inc , 488 F 2d 714 (CA 5 1974) 

The tnal courl order euoneously states "there has been no resolutlon of the 

dispute winch has changed the legal relatlOnslup between plamtLff and defendant or 

affected the behaVlOr of defendants toward the plamtlff as referenced by the Supreme 

Court m Garland" (R p 7) Such a findmg contravenes the recOld, wherem Judgment 

has been entered m favor of Appellant agamst all defendants, mcludmg respondent and 

therefore equates to an abuse of dlSCleUOn amountmg to an error of law Moreover, m the 

same manner that a Vlctnn can expect a bully's assaults to cease only upon fightmg back, 

the s1111ple mluatlon of smt m thIS matter cLaffected the behavlOr of defendants" by 

curtrulmg the harassment and mfrmgement on Appellant's property and constltuhonal 

rIghts In accord WIth all mfnngement upon the nghts and property of others, the 
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transgresslOlls are lIable to contmue until confionted with leslstance With an 111vestrnent 

111 plOperty of well over a balf milhon dollars, the preservatlOn of the same VIa IrntIatlOll 

of SUlt by Appellant brought value, mdcpelldent of the eventual award of Judgment At 

least thus far, worthy and substanttal "changes 111 the behavIor" lecelved from respondent 

has been aclueved Though lespondent may st111 regret Ins mabilIty to purchase 

Appellant's property and contlnue Ius hunts upon It, Ius effOlis wInch mfunged upon 

Appellant's enjoyment of the same have ceased However, gIven the elToneous rulmgs 

by the tnal court and the Per CurIam OP1l11011, It IS feared that respondent may be 

emboldened and that harassment may resume If the adverse mhngs conTInue or are 

affinned Ultlmately, haVIng obtamedJudgmellt for $5,100 as to a rogue DNR officer and 

rus agency, tlus enforceable Judgment certamly "changed the legal 1 elatlollslup between 

the piamtiff and defendants " It apparently cannot be stressed enough that "[aJcceptance 

of an offel of Judgment made pursuant to Rule 68 has necessary JUchClal unpnmatur per 

Buckhannon ill the CruCIal sense that It IS an enforceable Judgment agamst defendant" 

Gnssom, at 319 (4th Clr 2008) Appellant's IS the only such Judgment eXlstent upon the 

Clerk of Court records, It remams the record of the case and a SatIsfactIOn of Judgment 

has yet to be filed The attempt to define Appellant's objectIves ill such a manner as to 

fmd "speclal Cl!cumstances" or Justify reJectI011 as prev8.1lmg party IS 110t supported by 

the record 

All cases suggestmg a purely techmcal or de Imrumus recovel y by the plamtIff 

wele overruled by Farrar V Hobby, 506 U S 103, 112, 113 S Ct 556, 121 LEd 2d 494 

(1992) The tnal court's reference to these cases IS clearly an error of law requlIlng 

reheanng and reversal 

6 
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Sadly, m gropmg for none'Xlstent SUppOlt, the tual court ordel states "the Plamtlff 

has faIled to show he recoveled on the § 1983 clatm" (R p 8), tills, m dIrect contrast to 

the earlier acknowledgement of the Older that "defendants offered to settle wIth plamttff 

on all hIS clatms, both federal and state, for $5,1 OO['J piluntlff accepted thiS offm 

(R p 6)(Emphasls added) TIllS proposed rahonale of a "speCIal Clrcumstance" IS 

vlOlatIve of the order's own findmgs, facts for whIch the court could take JUdlClal notIce 

that Judgment eXIsts as to the Complamt filed by Appellant No exceptlOl1 to the Offer of 

Judgment eXIsted Is It truly belIeved that, after acceptmg the Offer of Judgment, 

Appellant could have brought an addltlOnal §1983 SU1t on the same facts and argued les 

JudIcata had not attached because the Offer of Judgment contamed no speCIfic reference 

or exceptIon? Of course not Nor can tillS "rulIng" by the tnal court conshtute vahd bam 

for a "speCIal Clfcumstance" Justrfymg the demal of costs, mclud1l1g attomey's fees to a 

prevaIlmg paIty such as Appellant Rehearmg and reversal IS appropnate 

For each and every cIted case m the tnal court Older wInch sought to compare 

"outcomes" versus demands or compared Jomt recovenes by opposmg partIes, those 

matters were eIther overmled, were wholly mapphcable to §§1983 and/or 1988, or 

mstead supported an award of costs andlor attorneis fees to Appellant DetermmatlOn 

otherwIse, IS ill error Therefore, the only remaIlling Justrficatlon of "special 

cIrcumstances" relates to respondent's "settlement agreement" WIth Appellant's 

IDSUlallce company 

7 
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IF THE IMPROPER ~~SETTLEMENT AGREEMENT" BETWEEN 
RESPONDENT AND APPELLANT'S INSURANCE COMPANY 
CONSTITUTES THE "SPECIAL CIRCUMSTANCE" JUSTIFYING 
DENIAL OF COSTS AND/OR FEES, THE COURT OF APPEALS 
SHOULD DECLARE THE SAME 

The Per Cunam OpInIOn makes no mentlOn whatsoever of lespondent's 

"settlement agreement" Of course, such lefrrun IS proper gIven that the actual "settlement 

agreement" was never piesented to the tnal court and IS not mc1uded III the Record on 

Appeal It could have been a SImple matter ill tillS illstance fO! the Court of Appeals to 

speCIfically note that consideratlOn by tile tnal court of the "settlement agreement", the 

preCIse terms of wluch have never been a part of the record, was ill error But for the 

unproper rrusmg ofthe Issue, there would be NO baSIS to suggest "speClal errcumstances" 

for whIch the total refusal to award attorney's fees could be other than an error of law 

Even tf an appropnate settlement agreeement bad been properly mtroduced, Appellant 

demes that conslderatlOn of the same would necessarIly be appropnate ill regard to 

§§1983 and 1988 fee determmahons Moreover, there can be lIttle valIdlty of a 

"companson" between a Judgment entered on the record and a supposedly confidenbal 

settlement agreement resultmg In dIsmIssal of counterclmms Respondent's settlement 

agreement would necessarIly encompass the entlrety of any Iecovery by respondent To 

compare tins final award With the first portlOn of the expected overall award to be 

receIved by Appellant IS errOl TIllS IS especIally so when Appellant mamtaUls a recorded 

Judgment agrunst respondent, but was NOT a party to the "settlement agreement" Such 

"agreement" was created agamst the speCIfic obJectlOn of Appellant and rus personal 

counsel and was wholly unnecessary, lllttally due to the spunous claws of respondent, 

and more so followmg the entry of Judgment If the "settlement agreement" With 

8 
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respondent IS the true "specIal CIrcumstance" pleventmg an award of attomey's fees, the 

Per Cunam OpmlOn should have declmed the same so that proper conslderatIOn could be 

glVen as to how to address those who Cleated tills Improper "settlement" and/or 

Improperly vlOlated Its confidentIalIty tenns Rehearmg 15 appropnate 

The Per Cunam Opllnon ill JustIfymg affinnance, CItes a footnote from Gregg v 

Ham, No 3 08-4040-CMC, 2010 WL 5060583 CD S C December 6,2010) "not1l1g that 

a prevallmg party IS elIgible fOI, rather than entitled to, an award of attorney's fees" Of 

course, ~ merely dealt WIth fees actually awarded and whether 1he entuety of the 

award for the plevrulmg party was Justrfied RelIance on Gregg IDlght better suggest that, 

havmg obtamed rougbly one-sruh the Iecovery, an appropnately proportlOnal award of 

attorney's fees to Appellant mIght be a leasonable reward Nothmg III Gregg suggests 

"speCIal CIrcumstances" denymg an award of costs and/or fees 

Fmally, m an appruent attempt to reIterate the long standmg nature of "speCIal 

clicumstances" wInch Illlght eXIst to affect all attomey fee award, the Per Cunam 

OpmlOn quotes Hensley v Eckelhart, 462 US 424 (1983) In domg so, It IS clear that the 

Per Cunam OpmLOn Imsapprehends andlor overlooks tile extenslve expldllatlOll 111 

Eckerhart of the purpose of 42 USC § 1988 GIven the tnal court's award of an 

exceptIonal amount of fees, the U S Supreme Court 111 Eckerhart dIscussed whether the 

tnal court was reqUITed to more thoroughly Justify the leasonablel1e~s of the fee glven 

that approXImately seventy to eighty percent of the attorney tIme In the case WdS spent on 

the sale constltutlOnal VIOlatIOn out of SIX for wluch success was not obtalned The 

CItation Just precedl11g the Pel Cunam OpmIon Clte states "[tJhe purpose of §1988 IS to 

ensure "effective access to the JUdICIal process," for persons With CIVIl nghts gnevances " 



Eckerhart at 429 The Per CuncUll 0pll1lOn'S cIte actually IS a quote from Newman v 

Plggle Parle EnterprIses, Inc, 390 US 400 (1968) for wInch our recently departed and 

esteemed JurIst, Matthew J Perry, served as an attorney on behalf of the wronged 

plamtlff In obtammg an mJunction as to raCIal dlscnmmatIOll at Plggle Park's restaurants 

and sandWIch shops, but no monetary damages, Judge Perry's chent acted as a "pnvate 

attorney general" for whom attorney's fees were deemed appropnate That opmlOn ill 

Eckerbart by Justlce Brennan, WIth whom JustIces Marshall, Blackmon and Stevens 

Jomed, concurrmg m part and dlssentmg ill part, hIghlIghts the entIre ratIonale behmd 

§1988 and Its hIstory up to that pomt, all of wInch stand 11l support of some reasonable 

attorney's fee bemg awarded to Appellant 

All of these CIVIl nghts laws depend heaVIly on pnvate enforcement and 
fee awmds have proved an essentIal remedy Ifpnvate CItizens are to have 
a me anm gful opporturuty to vmdlCate the Important CongressIOnal 
pohcIes wInch these laws contam If pnvate ctuzens are to be able to 
assert theIr CIVIl nghts, and If those who vlOlate the NatIOn's fundamental 
laws are not to proceed WIth ImPumty, then CitIzens must recover what It 
cost them to vmdlcate those nghts In court Congress could, of course, 
have proVided publIc funds or Government attorneys for lItIgatmg pnvate 
clvll nghts c1rums, but It chose to "lillll[t] the growth of the enforcement 
bureauracy by contmumg to rely on the prlvate bar and by makIng 
defendants bear the full bUlden of paymg for enforcement of therr clvIl 
nghts oblIgatIOns 

Eckerhart, at 444-446 

Though Eckerhart ac1mowledged that specml CIrcumstances m1ght eXIst when an 

award would be "unJust" even If the plamtIff prevruled, It remmded that the matter was 

left "to the dIscretlOn of the Judge, guided of course by the case law mterpretmg 

slmdal attorney's fees pi oVlslons" Id at 447 (EmphaSIS added) Even In the year 

preVIOUS to Eckelhrut It was noted that "[l]t IS now aXIOmatlc that plamtlffs who preva11 

m actlOns brought tmder sectIon 1983 are entItled to attorney's fees unless speClal 
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clIclllllstances would render such an award unjust, and the dIscretIon of the dIStnct cOUlt 

m decldmg whether to award such fees to prevaIlIng party IS nallowly hmIted II 

Consumers Uillon of the Umted States Inc v VIrgInIa State Bar, 688 F 2d 218 222 (4 th 

CII 1982) (R P 118)( EmphasIs added) Eckerhrui further states that "the Senate report 

specliies that fee awards under §1988 should be eqUlvalent to fees 'm other types of 

equally complex federal htIgatlOn, such as antI-trust cases atld Dot be reduced because 

the rights mvolved may be non-pecunmry III nature Congl ess dId not mtend fees 

m cIvIl rIghts cases, unlike most pllvate-Iaw lItIgatIOn, to depend on obtammg relIef 

WIth subst'lOtInI monetary value '" Eckelhart, at 447-448 (EmphasIs added) 

Fmally, regardmg concerns of the fees to be apphed m unsuccessful clrums, It IS 

stated "although It ]5 an abuse of dISCI ehon to deny fees entn ely to any plamtlff who 

has crossed the 'prevaIlIng party' threshhold, dIstllct courts should conSIder the 

degree of the plamtIff's success In settIng a fee award" Eckerhart at 452 (EmphasIs 

added) 

Accorchngly, much hke the tnal court order, the cases clted by the Per Cunam 

OpIDlon actually support an award of costs andlor attorney's fees rather than elfolleously 

suggestmg "speCIal cIrcumstances" whIch JustIfy outIlght derual The nature of the actual 

"speclal CIrcumstance" must be speClfied to allow due consldelatlon of whether an abuse 
I 

of dIscretlon amountmg to an enor of law has occurred Reherumg to appropnately 

address and reverse the enoneous tua1 court order IS appropnate 

1611 



CONCLUSION 

The Appellant's PetItIon fOl Rehearmg should be granted beCdUl:le the Per Cunam 

Op1lllon overlooks or nus apprehends case law concerrung the ploper determmahons 

regardmg prevatlmg party status and the narrow lImltatlons regardmg the refusal of costs 

and/or fees WIth regard to 42 USC §§1983 and 1988 

Appellant's SUlt pursuant to 42 USC § 1983 was not undertaken lIghtly Rather, 

It constlhlted an unfOltunate neceSSIty to combat the rogue possessor of a gun and badge, 

protected by an agency that finds no Impropnety With officers bllngmg and/or threatenmg 

cbarges agamst landowners whose property they could not purchase and whose overtures 

for the allowance of huntmg nghts on the same are Ignored Only through such lItlgatIOn, 

and the dIscovery related therem, was Appellant able to further corroborate and at least 

temporanly dIffuse respondent~s transgressIons Per the applIcable federal case law, as 

earlIer referenced, Appellant and IllS personal counsel had every nght to expect that 

acceptance of the Offer of Judgment would result m the deslgnatIOn of prevailing party 

status and an award of costs (fi1mg and servIce fees at the very least) and some proper 

analYSIS and detenmnatlOn of an award of attorney's fees The appropnate cases havmg 

thus far been overlooked or 1ll1sapprehended, the PeutIOn for Reheanng should be 

granted Furthermore, the Court of Appeals should rehear tills appeal en bane, gIven the 

exceptIOnal nnportance of §§1983 and/or 1988 htIgatIOn m provldmg proteetlOn of 

constItutIOnal rights The Per Cunam 0plluon undermmes each and every matter related 

to §§1983 and/or 1988, as well as Rule 68, SCRCP and the detelmmatlOn of Judgments 

Aceordmgly, ell banc reVIew IS necessary to mamtal11 the umfonmty of deCISIOns 
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THE STATE OF SOU fH CAROLINA 
In The Court of Appeals 

APPEAL FROM GREENWOOD COUNTY 
Eugene C GrIffith, Jr, CircUlt Court Judge 

Case No 2007-CP-24-1056 

WlllIam Alvm Hueble, Jr , 

v 

South Carolma Department of Natural Resources and 
Enc Randall Vaughn, 

Of whom, Enc Randall Vaughn IS 

RESPONDENT'S RETURN TO 
PETITION FOR REHEARING 

AND PETITION FOR REHEARING EN BANe 

Appellant, 

Defendants, 

Respondent 

On February 15,2012, thIS Court Issued an unpubltshed per cunam deCISIOn 

affirmmg the order of CIrcUlt Court Judge Eugene C Gnffith, Jr denymg the 

1 
19 



Appellant's motIon fm attorney's fees and costs undel 42 USC § 1988 The 

Appellant WIlham Alvm Rueble, Jr has now filed a petItIOn fOI reheanng In 

response, the Respondent Enc Randall Vaughn subm1ts that thIS Court correctly 

addressed each of the Issues laIsed by Rueble m hIS petItIOn for rehearlllg Vaughn 

submIts the followmg dIscuSSIOn wIth respect 10 the arguments raIsed III the 

petItIOn 

I 

In thIS COUl t's unpublIshed opmIOn, the Court found no error of law was 

commItted by Judge Gnffith m denymg the I equest for attorney's fees and costs 

under 42 USC § 1988 Judge GrIffith ruled that Rueble dId not qualIfy as a 

"pIevallmg party" under SectIOn 1988 AlternatIvely, he ruled that, even If Rueble 

were a "prevaIllllg party," attorney's fees and costs were not recoverable due to 

speCIal cIrcumstances that rendered such an award unjust 

WIth respect to the "prevaIlmg paJ ty" Issue, Rueble argues that Judge 

GrIffith and thIS COUli have mIsapplIed federal law Rueble overlooks, however, 

that the applIcatIOn of Rule 68, SCRep, ]S a procedural ISSUe and ]S govelned by 

state law ThIs Court correctly CIted the controllmg case of Belton v State of South 

Caroizna, 339 S C 71, 529 S E 2d 4 (2000), m whIch the South Carolma Supreme 

Court explamed that an accepted offer of Judgment "does not quahfy as a 'court 

award'" under South Carolma law because "there has been no resolutIOn on the 
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ments of the claIm" 529 S E 2d at 5 Further explammg that an accepted offer of 

Judgment IS to be treated as a settlement, the Supreme Court wrote that "[a] case 

resolved by acceptance of an offer of Judgment IS consIdered 'settled "' 529 S E 2d 

at 5, n 4 In short, under South CarolIna law, an accepted offer of Judgment IS the 

eqUIvalent of a settlement 

Hueble has cIted federal case law suggestmg that an accepted offer of 

Judgment may be deemed a resolutIOn on the mellts Howevel, that IS not the law 

m South CarolIna per Belton Moreover, the Supreme Court In Belton CIted WIth 

favor the Seventh ClrcUlt case of Fletcher v Clty of Fort Wayne, 162 F 3d 975 (7th 

Clr 1998), In whIch the Seventh CIrcUlt reaffirmed that "a case resolved by 

acceptance of a Rule 68 offer has been settled" 162 F 3d at 978 Thus, there does 

eXIst federal case law supportmg Belton as well In hIS petItIOn for rehearmg, 

Hueble states that Fletcher was- overruled by the U S Supreme Court In 

Buckhannon Board and Care Home, Inc v West Vzrgzma Dept of Health and 

Human Resources, 532 US 598 (2001) That IS absolutely unsubstantIated and 

Incorrect Buckhannon does not overrule Fletcher I The Buckhannon opmlOn, In 

fact, makes no mentton of Fletcher The Court may further note that Fletcher 

Westlaw does not show Fletcher as bemg overruled Westlaw, m fact, only 
reflects that Fletcher has been dlstmgUIshed by one Seventh CIrCUIt deCISIOn, and that 
dIstmgUIshmg case pre-dated Buckhannon 
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contmues to be cIted by numerous courts mcludmg the Seventh CIrcUlt smce 

Buckhannon was Issued 2 

It IS also Important to note that Judge Gnffith also ruled that Hueble does not 

qualIfy as a "prevallmg party" because the partIes had competmg claIms and both 

settled WhIle Rueble alleged varIOUS state and federal claIms agamst Vaughn, 

Vaughn also alleged counterclalms fOI slander, lIbel, abuse of process and 

mtentlOnal Inf1JctlOn of emotIOnal dIstress (R 65-69) Shortly after acceptmg the 

offel of Judgment from SCDNR and Vaughn, Rueble entered mto a settlement of 

the counterclaIms WIth Vaughn requmng payment of $25,000 to Vaughn 

fherefOle, through then lespectlve settlements, both lItIgants lecovered 

monetallly Vaughn's lecovery, In fact, far exceeded Rueble's recovery Vaughn 

Iecelved almost five tImes the amount that Hueble dId 

Based on the settlements reached by the partIes, Judge Gnffith also 

detennmed that neIther party was the "prevaIlmg party" and that attorney's fees 

should not be awarded There IS no case law III South Carolma that addresses thIS 

2 Hueble's relIance on two Fourth CIrcUIt's deCISlOns IS lllisplaced In Bosley v 
Mme/Q/ County Conlln7sszon, 650 F 3d 408 (4th Clf 2011), the Fourth CIrcUIt dId not even dISCUSS 
whether the plallltlff who accepted an offer of Judgment IS a "prevmllllg party" because that Issue 
was not raIsed Furthennore, lel1ance on cases such as Bosley and Grzssom v The Mills Corp, 549 
F 3d 313 (4th CIT 2008), overlook the fact that South Carolma construes Rule 68 dlfferently 
from Its federal counterpart State law governs on thIS Issue, and the Belton case IS controlhng 
Further, the valIdIty of such cases as Bosley and Grissom should also be questIoned Buckhannon 
explICItly reqUIres "enforceable Judgments on the merzts" 532 U S at 604 (EmphaSIS added) 
Yet, an accepted offer of Judgment, by no defillltIOn, IS a Judgment on the merits WIth an offer 
of Judgment, such as III the present case, there IS no JudICial detennmatlOn of the ments ThIS 
remams a crItIcal pomt mIssed by the Fourth CIrCUIt 
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scenano m a CIVIl context, absent a specIfic statutory framework such as the 

mechamc's hen statutes LIkewIse, there are no cases from other JUrISdICtIOns 

addressmg whether one party may be consIdered a "preVaIlIng party" under SectIOn 

1988 where both partIes recover or "prevaIl" on competmg claIms for monetary 

relIef ThIS case appears to be entIrely novel m that respect 

Nonetheless, Judge Gnffith was correct m relYIng on authonty from other 

JUrISdIctIOns whele the partIes to a CIvIl actIOn both succeed on claIms fOt 

monetary rehef As the cases CIted pomt out, many courts have ruled that where a 

plamtIff has recovered on hIS complamt and the defendant has recovered on hIS 

counterclaIm, there IS eIther no "prevaIlIng party" or the "prevatlmg party" IS the 

party who receIved the "net Judgment" or the hIghest amount recovered by the 

partIes See generally, Who lS the "Successful Party" or "Prevmhng Party" for 

Purposes of Awardzng Costs Where Both Partles Prevazl on Affirmatlve Clmms," 

66 A L R 3d 1115 (2010) ApplYIng those two prImary rules to the case at bar, It IS 

clear that Hueble does not qualIfy as a "prevaIlmg party" m thIS lItigatIOn under 

eIther rule 

In a related context, the South Carolma Supreme COUl t ruled In Heath v 

County of Alken, 302 S C 178, 394 S E 2d 709 (1990), that "[a] cOUli determInes 

the prevaIlmg party by evaluatIng the degree of success obtamed" 394 S E 2d at 

711 In the case at bar, there was no adjudIcatIOn on the merIts of any claIms or 
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counterclaims The partIes voluntarIly resolved those claIms, and hence, It cannot 

be SaId that Hueble pievailed and Vaughn dId not At best, a companson of the 

monetary recovenes by both partIes would suggest that If anyone prevaIled, It was 

Vaughn But at any rate, thel e IS no baSIS for determmmg under the present 

CIrcumstances that Hueble qualIfies as a "prevaIlmg party" m thIS lItIgatIOn and 

thus IS entItled to costs under Rule 54(d), SCRCP, mcludmg attorney's fees If 

Hueble IS not entitled to recover costs undel Rule 54( d), then he IS clearly not 

entItled to recover under SectIOn 1988 3 In short, Judge Gllffith's rulmg that 

Hueble IS not a "prevaIlmg party" entItled to recover under SectIOn 1988 should be 

affirmed on thIS addItIonal baSIS as well 

II 

In addItIon to rulmg that Hueble does not qualIfy as a "prevmlmg party," 

Judge Gnffith also ruled that, even If Hueble wele a "prevaIlmg party," attorney's 

fees and costs are not recoverable due to specIal CIrcumstances that rendered such 

an award uDJust In Hensley v Eckerhart, 461 US 424 (1983), the U S Supreme 

Court held that "a preva1lmg plamtlff should ordmanly recovel an attorney's fee 

unless speczal Clrcumstances render such an awa7 d unJust" 461 U S at 429 

3 SectIOn 1988(b) provIdes that m federal CIVIl nghts actIOns, "the court, m Its 
dIscretIOn, may allow the prevallmg party, other than the Umted States, a reasonable attorney's 
fee as part o/the costs" 42 USC § 1988(b) (EmphaSIS added) 
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(EmphasIs added) 4 

Nonetheless, m hIS petItIOn for rehearmg, Hueble confuses the two dIstmct 

concepts - "prevaIlmg party" status VIs-a-VIS the entltlement to fees ThIs Court 

cItes the case of Gregg v Ham, 2010 WL 5060583 (D S C 2010), for the 

propositlOn that "[a]s the prevaIlmg party, [p]lamtiff IS elzgzble for, rather than 

entItled to, an award of attorney's fees" 2010 WL 5060583 at, * 1 n 3 (EmphasIs 

added) Thus, a plamtIff must first quabfy as a "prevaIhng party" m order to claim 

attorney's fees under SectlOn 1988, however, even If a plamtlff IS a "prevallmg 

party," he IS not automatlcally entItled to fees Where specIal CIrcumstances eXIst, 

an award of fees may be deemed unjust and thus be demed 

In claImmg to be a "prevaIlmg party," Hueble also appears m hIs petItIOn for 

rehearmg to rely on the catalyst theory whIch was soundly rejected by the US 

Supreme Court m Buckhannon Hueble wntes "the sImple ImtlatlOn of smt m thIS 

mattel 'affected the behavIOr of defendants' by curtaIbng the harassment and 

4 The Court IS also urged to be very careful m evaluatJI1g Hueble's CItatIOns to 
Hensley m hIS petItIon for rehearIng Hueble quotes at length from the concumng and dissenting 
opmlOn of JustIce Brennan - rather than from the majorIty opmIOn By way of example, Hueble 
mcludes the followmg quote on page 11 of hIS petItIon for rehearIng "although It IS an abuse of 
dIscretIOn to deny fees entIrely to any plamtIff who has crossed the 'pIevmlmg party' threshold, 
dIStrICt courts should consIder the degree of plamtIffs' success m settmg a fee award" Hensley, 
461 US at 447 Hueble falls to make clear, however, that that quote IS from JustIce Brennan's 
opmlOn that IS dIssentmg m part More problematic, Hueble takes that quote entirely out of 
context In an attempt to fit hiS argument In fact, thIS quote IS from a general dIscussIOn by 
JustIce Brennan regardmg EIghth CIrcUlt case law that pre-dates Hensley JustIce Brennan dId 
not suggest that that quote accurately reflects the maJorIty's holdmg m Hensley In fact, the 
holdmg from Hensley IS WIthout dIspute - a tnal Judge may find that specIal CIrcumstances may 
JustIfy the demal of attorney's fees even to a prevmlmg party 
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mfnngement on Appellantls property and constItutIOnal nghts 11 See, PetltIOn of 

Reheanng, p 5 Re further wntes that lI[w]lth an lllvestment m plOperty of well 

over a half mllhon dollars, the preservatIOn of the same VIa lllltIatIOn of SUlt by 

Appellant biought value, mdependent of the eventual award of Judgment [SIC] 11 

See, PetItIon ofReheanng, p 6 (EmphaSIS added) That IS a claSSIC applIcatIOn of 

the catalyst theory to JUStIfy an award of attorney's fees As mdlcated, the catalyst 

theory, wruch once enjoyed acceptance III many CllCUlts (but not the Fourth 

CncUlt) was finally rejected m Buckhannon, and as a result, Rueblels new-found 

Ieltance on such a theory should lIkeWIse be rejected 

III 

Fmally, even If Rueble were deemed a IIprevaIlmg party, II Rueble stIll loses 

As mdicated, Judge Gnffith found that an award of attorney's fees to Rueble would 

be unjust for three separate and mdependent 1 easons FIrst, he determmed that the 

settlement of Vaughnls countel clauns by Hueble, whIch allowed both partIes to 

recover on competmg claIms, dId not entItle h1m to attorney's fees Second, he 

ruled that the offet of Judgment of $5,1 00 was a musance-value settlement and d1d 

not const1tute a level of success as would JustIfy an attorney's fees award And 

thIrd, he concluded that Hueble dId not obtam the desIred result from thIS lItIgatIOn 

because he settled for a nommal monetary recovery alone 
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Importantly, and wIthout dIspute, the standard of reVIew IS an abuse of 

dIscretIOn standard Hueble has qUIte sImply not shown any abuse of dIscretIOn by 

Judge Gnffith Hueble does not even attempt to refute each of Judge Gnffith's 

Independent rulmgs - he dId not do so m hIS bnef 01 at oral argument or m hIS 

petltIOn for rehearIng He CItes only to the settlement that was reached on 

Vaughn's counterclaIms and argues that hIS Insurance company, not he, settled 

those claims He mSIsts that he IS "NOT a paIiy" to that settlement However, that 

assertIOn IS mentless The mOnIes paid for the settlement on both SIdes were paId 

by msurers for the benefit of the paliles Hueble certamly cannot deny the benefit 

that he receIved from the settlement and from resolvmg Vaughn's counterclaims 

agamst hIm 

Nonetheless, as mdicated, Judge GrIffith's relIance on the mutual settlement 

of the competmg claims was but one baSIS for findIng specIal CIrcumstances Even 

If that basIs IS rejected or not conSIdered, the remammg two bases also support hIS 

findmg of specIal CIrcumstances that render an award of attorney's fees unjust As 

mdICated, no showmg has been made that those alternatIve and mdependent bases 

constltute an abuse of discietIOn In sum, Judge Guffith acted withm hIS broad 

dIscretIOn In concludmg that an award of attorney's fees under SectIOn 1988 would 

be unjust undel the Cll cum stances That rulmg was correctly affinned by thIS 

Court A rehearIng IS SImply not warranted 
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CONCLUSION 

Based on the foregoIng dIscussIOn, the Respondent Vaughn respectfully 

requests that thIS Court deny the petItIOn for 1 eheallng 

Columbla, South Carolma 

March 22, 2012 

Respectfully submItted, 

DAVIDSON & LINDEMANN, P A 

fi- ci"" 1_ BY ________ ~~~ ____________ _ 

ANDREW F LINDEMANN 
1611 Devonshll e DrIve 
Post Office Box 8568 
ColumbIa, South Carolma 29202 
(803) 806-8222 

J VICTOR McDADE 
DOYLE, TATE & McDADE, P A 
Post Office Box 2125 
Anderson, South CarolIna 29622 
(864) 224-7111 

THOMAS E HITE 
BITE & STONE 
Post Office Box 805 
AbbevIlle, South CarolIna 29620 
(864) 366-5400 

Counsel for Respondent 
Ene Randall Vaughn 

10 

28 



\!tbe ~outb Qtarohna Qtourt of ~ppearS' 

WIlham AlVIn Hueble, Jr, 

V 

South CarolIna Department of Natural 
Resources and Enc Randall Vaughn, 

of whom Enc Randall Vaughn IS, 

Appellant, 

Defendants, 

Respondent 

The Honorable Eugene C GnffIth, Jr 
Greenwood County 

Tnal Court Case No 2007-CP-24-1056 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM After a careful conSIderatIOn of the PetitIOn for Reheanng, the court IS 

unable to dIscover that any matenal fact or pnnciple of law has been eIther overlooked or 

dIsregarded 

It IS, therefore, ordered that the PetItIOn for Reheanng be dented 

______________ PIeper, J 
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30 



THE STATE OF SOUTH CAROLINA. 

In The Court of Appeals 

APPEAL FROM GREENWOOD COUNTY 

Court of Common Pleas 

Eugene C Gnffith, Jr, CIrcUIt Court Judge 

Case No 2007-CP-24-1056 

WIlham Alvm Hueble, Jr Appellant, 

v 

South Carolma Department of Natural Resources and 
Enc Randall Vaughn, Defendants, 

Of Whom Euc Randall Vaughn IS Respondent 

FINAL BRIEF OF APPELLANT 

Jonathan S Gasser (SC Bar # 9904) 
Johnny@harnsgasserlaw com 
Gregory PHarrIS (SC Bar # 7859) 
greg@harrlsgasc:;erlaw com 
HarrIS & Gasser 
1529 Laurel Street 
ColumbIa, SC 29201 
(803) 779-7080, Fax (803) 746-0480 

John P RIOrdan (SC Bar #65284) 
Jack nordan@smithmoorelaw com 
SmIth Moore Leatherwood 
300 E McBee Avenue, Post Office Box 87 
GreenvIlle, SC 29602-0087 
(864) 242-6440/(864) 240-2498 (Fax) 

Attorneys for Appellant 



TABLE OF CONTENTS 

Table of AuthontIes 

Statement of Issues on Appeal 

Statement of the Case 

Facts 

Arguments 

1 

2 

3 

ConclusIOn 

Because appellant's obtaInment of Judgment as to all 
causes of actIOn, mcludmg 42 USC § 1983, constItuted a 
matenal change m the relatIOnshIp between appellant and 
respondent and establIshed the necessary JudICIal 
Impnmatur, the Court's determmatIOn that appellant was 
not the prevaIlmg party was m error 

Because appellant was the prevaIlmg party per 42 USC 
§§1983 and 1988, the Court's determmatIOn that specIal 
CIrcumstances eXIsted to prevent an award of costs, 
mcludmg attorney's fees, was m error 

Because appellant was the prevaIlmg party per 42 USC 
§§1983 and 1988, an award of reasonable attorney's fees 
pursuant to lodestar analysIs was appropnate, therefore, the 
court cOmmItted error m ItS refusal to award costs, 
mcludmg attorney's fees and m ItS CItatIOn of cases as 
support 

11 

1 

2 

3 

10 

10 

12 

23 

26 



TABLE OF AUTHORITIES 

CASES 

Belton v State of South Carolma, 339 S C 71, 529 S E 2d 4 (2000) 20 

Blum v Stenson, 465 U S 886,895 (1984) 23 

Buckhannon Board & Care Home, Inc v West Va Dept' of Health and 
Human ServIces, 532 U S 598, 604, 121 S Ct 1835, 149 L Ed 2d 855 
(2001) paSSIm 

Burlmgton v Dague, 505 U S 557 (1992) 23, 24 

Camden v HIlton, 360 S C 164, 600 S E 2d 88 (Ct App 2004) 20 

CartwrIght v Stamper, 7 F 3d 106, 109 (7th Crr 1993) 15 

Chambers v Manmng, 169 F R D 5 (D Conn 1996) 11 

Consumers Uillon of Uillted States, Inc v Vrrglilla State Bar, 688 F 2d 
218, 222 (4thClr 1982) 13 

Denny v Horton, 131 F R D 659 (M D N C 1990) 17 

Evans v Full CIrcle ProductlOns, Inc, 443 S E 2d 108 (N C Ct App 
1994) 19 

Farrar v Hobby, 506 US 103, 112, 113 S Ct 556, 121 LEd 2d 494 
(1992) 11,12, 15,21 

FIsher v Kelly, 105 F 3d 350 (7th Clr 1997) 16 

Fletcher v CIty of Fort Wayne, IndIana, 162 F 3d 975 (7th Crr 1998) pasSIm 

Foster v KIngs Park Central School DIStnct, 174 F R D 19, 24 (E D 
NY 1997) 11 

Glsbrecht v Barnhart, 535 U S 789, 801 (2002) 

Gnssom v The MIlls CorporatlOn, 549 F 3d 313, 318 (4th Clr 2008) 

Hensley v Eckerhart, 461 US 424, 103 S Ct 1933, 76 LEd 2d 40 

23 

11,12 

(1983) 17,18,23,24 

Hertz v RIebe, 936 P 2d 24 (Wa Ct App 1997) 22 

HeWItt v Helms, 482 US 755, at 760-761, 107 S Ct 2672,96 I Ed 2d 
654(1987) 18 

Hyde v Small, 123 F 3d 583 (7th Crr 1997) 14, 16 

Johnson v GeorgIa HIghway Express, Inc, 488 F 2d 714,717-719 (5 th 

Crr 1974) 23, 24 

Johnson v Lafayette FIre FIghters Ass'n, 51 F 3d 726, 731 (7th Clr 
1995) 15 

11 



Lmdy Bros BUllders, Inc of Pluladelplua v Amencan RadIator & 
Standard Sarutary Corp, 487 F 2d 161 (1973) 

Monroe v Pape, 365 U S 167, 183 (1961) 

Moore v CIty of ColumbIa, 284 S C 278,326 S E 2d 157 (1985) 

Nadeau v Helegemoe, 581 F 2d 275, 278-279 (1st Clr 1978) 

Newman v Piggle Park Enterpnses Inc, 390 US 400,402 (1968) 

Pennsylvarua v Delaware Valley CItIzens' CounCIl for Clean AIr, 478 
US 546 (1986) 

Perdue v Kenny A, OpInIOn No 08-970 (U S Supreme Court filed 
Apnl21,2010) 

Pigeaud v McLaren, 699 F 2d 401 (7th Clr 1983) 

RiversIde v Rivera, 477 U S 561 (1986) 

Runnells v Qumn, 890 A 2d 713 (Me 2006) 

Spencer v South Carolma Tax COmmISSIOn, 281 S C 492, 316 S E 2d 
386 (1984) 

Stanley v Krrkpatnck, 357 S C 169,592 S E 2d 296 (2004) 

Testa v VIllage of Mundelem, III , 89 F 3d 443 (1996) 

Texas Teachers Assn v Garland Independent School DIStnCt, 489 US 
782, 109 S Ct 1486, 103 LEd 2d 866 (1989) 

Tyler v Comer ConstructIOn CorporatIOn, 167 F 3d 1202 (8 th Crr 1999) 

UtIlIty v Choctawhatchee, 298 F 3d 1238,1244 (11 th Clr 1998) 

WashIngton v Wlutaker, 317 S C 108,451 S E 2d 894 (1995) 

STATUTES 

S C Code Ann §15-35-400 

S C Code Ann § 15-35-520 

S C Code Ann §15-35-530 

OTHER AUTHORITIES 

42USC §1983 

42 USC §1988 

Black's Law DIctIOnary 1145 (7th ed 1999) 

Rule 54, SCRCP 

Rule 68, SCRCP 

Rule 68, FRCP 

III 

23 

10 

19 

17, 18 

25 

23 

24 

16 

25 

22 

19,20 

20 

22 

18, 19 

20,21 

11 

19 

11,20 

11 

11 

pasSIm 

pasSIm 

10 

11 

11, 20 

12 



STATEMENT OF ISSUES ON APPEAL 

1 DId the court err m dechmng to declare the appellant as the prevallmg party 
pursuant to 42 USC §§ 1983 and 1988? 

2 DId the court err m deterrmnmg that specIal cIrcumstances eXIsted to prevent an 
award of costs, mdudmg attorney's fees to the appellant? 

3 DId the court err m refusmg to apply lodestar analysIs m determlnmg the 
reasonable award of costs, mdudmg attorney's fees, to be awarded to appellant? 
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STATEMENT OF THE CASE 

On August 30, 2007, Wilham Alvm Hueble, Jr ("Appellant") brought tills actIOn 

allegmg vIOlatIOn of rus constItutIOnal nghts by Enc Vaughn ("Respondent"), an agent of 

the South Carolma Department of Natural Resources, and related claims Defendants 

answered, denymg Appellant's claims Respondent filed counterclaims, pnmarIly 

allegmg that Appellant's dISCUSSIOn of rus treatment by Respondent to thlrd partIes 

constItuted defamatIOn Appellant derued that rus truthful dISCUSSIOns regardmg the rogue 

actIOns of a pubhc offiCIal amounted to defamatIOn 

Appellant amended rus Complaint on October 7, 2009, WIth Defendants agam 

denymg the allegatIOns and Respondent reassertmg rus defamatIOn counterclaims, as well 

allegatIOns of abuse of process and mtentIOnal afflIctIOn [SIC] of emotIOnal distress 

Appellant agam derued such allegatIOns 

On November 17,2009, Defendants filed and served an Offer of Judgment, wruch 

Appellant accepted on the followmg day Judgment was entered by the Clerk on 

November 20, 2009 On December 1, Appellant moved for an award of costs, mcludmg 

attorney's fees per 42 USC §§1983 and 1988 On December 7, 2009, ill dIrect 

OppOSItIOn to Appellant, Appellant's msurance company entered mto a confidentlal 

agreement WIth the Respondent wruch resulted m the dIsmissal With prejudice of 

Respondent's counterclaims on December 10, 2009 

A heanng on Appellant's MotIon for Costs, mcludmg attorney's fees, was held on 

December 10, 2009 On May 24, 2010 the court filed ItS Order denymg Appellant's 

MotIOn for Costs and Attorney's Fees Appellant notlced tills appeal on June 11,2010 
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FACTS 

Appellant's constltutlOnal nghts were vlOlated under color of law by Respondent 

When Appellant complamed to DNR and provIded eVIdence of falsehoods and 

wrongdomg by theIr agent, DNR declmed to take affumatlve actlOn DNR illstead backed 

therr agent, suggestmg there must have been a slffiple rmsunderstandmg gIven the 

supposedly exemplary record of Respondent WIth the statute of lrrrutatlOns nearmg 

explratlOn, and m light of Respondent's threat that he would bnng a defamatlOn actlOn 

agamst Appellant, Appellant determmed he had little chOlce other than to bnng smt 

agamst both Respondent and DNR to protect ills constltutlOnal nghts, attempt to regam 

comfort m the utlhzatlOn of ills real property, and obtam vmdlcatlOn regardmg the 

wrongdomg he had mcurred Through the eventual acceptance of Judgment, Appellant 

achIeved those goals However, subsequent, Imprudent actlOns by Appellant's msurance 

company, the Improper publicatlOn of a "confidential" agreement reached between 

Appellant's msurer and Respondent, and the tnal court's conslderatlOn of such lffiproper 

actlOns have consprred to dlffi1ll1sh, at present, Appellant's resolutlOn of a dlsturbmg 

senes of events (R p 2501111-25) Tills appeal IS brought to reaffirm Appellant's status 

as the prevallmg party regardmg these constltutlOnal clrums and to receIve an award of 

reasonable attorney's fees regardmg these pnnclpled efforts 

Havmg obtamed Judgment as to hIS filed Amended Complamt, Appellant mIght 

have expected the facts alleged therem to suffice m descnbmg hIS proven phght GlVen 

the necessIty of tills appeal, however, and out of an abundance of cautlOn, an addltlOnal 

narratIve, as largely referenced m Plamtlffs Memorandum ill OpposltlOn to Defendants 

MotlOns for Summary Judgment (R pp 79-116), IS hereafter supphed 
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Appellant purchased over 160 acres of farmmglhuntmg land m Greenwood 

County m 2003 (R p 79 ~2) Durmg negotIatIOns regardmg purchase, the seller(s) 

suggested to Appellant that he contmue to allo)\' a DNR agent to contmue huntmg the 

property (R p 79 ~2) Bemg more mterested m farmlianzmg hImself WIth the property 

and the capacIty It mIght WIthstand from hIs farmly and frIends, Appellant dec1med to do 

so The followmg Apnl of 2004, the seller(s) reIterated that the DNR agent WIshed to 

hunt the property and Identified the agent as Respondent (R p 79, ~2) Appellant agam 

dec1med to act upon thIs request In 2004, Appellant purchased an addItIOnal 60 acres of 

adJOlmng property (R p 80, ~1) makmg hIs ownershIp approxlillately 220 acres at a cost 

of over $490,000 

Durmg the summer of 2005, Appellant prepared hIs first dove field of 

approximately 15 acres, m compliance WIth applicable regulatIOns and/or guideimes On 

openmg day of dove season m September of 2005, DNR agents, lead by Respondent, 

descended upon Appellant's property From hIs knees, Respondent utllized a kmfe to 

produce some seeds, c1aImmg that the presence of even one seed constItuted a baited 

field (R p 80, ~2) When Appellant realIzed Respondent was the DNR officer referenced 

by seller and questIOned Respondent regardmg the same, Respondent mmimized hIS pnor 

mvolvement WIth the property (R p 80, ~2) Durmg the ensumg dISCUSSIOns, Respondent 

stated to Appellant that It was a shame seller had sold the property to Appellant and that 

Appellant would regret purchasmg the property Respondent later acknowledged he may 

have saId "I hated to see hIm sell It," further explarnmg "It was a mce pIece of property, 

and I had hunted It on occaSIOn" (R p 80, ~2) Eventually, Respondent charged 

Appellant WIth BaItmg a FIeld and cautIOned Appellant not to contest the charge (R p 
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80, ~2) Though Appellant belIeved he had done nothmg wrong, he dId eventually enter a 

plea of no contest to the charge, fearful of wmrung that battle, but losmg the war VIa 

further harassment Appellant hoped that thIs dISposItIOn would satlsfy Respondent's 

ammus (R p 80, ~2) 

The subsequent sprmg of 2006, followmg the openmg day of turkey season, 

Appellant became aware that hIs game cameras had been mampulated When Appellant 

contacted Respondent to dISCUSS thIs matter, Respondent admItted he and other agents 

had VIsIted Appellant's property, but derued that they had marupulated the cameras 

Respondent went on to assert that two food plots, where Appellant had planted clover 

seed, constItuted brutmg Appellant was as shocked by these allegatIOns as by those from 

Respondent's fIrst VISIt Clover seed IS ffilruscule and expenSIve as compared to 

traditlonal "brut" such as com or sunflower seeds, It IS the ensumg clover plant, not the 

seed that would potentlally serve one day as a turkey attractant However, Respondent 

and even a DNR supenor stated that If a turkey was lIable to eat It, It constItuted brut 

However, no agent, mcludmg Respondent could recall any other person havmg been 

charged WIth brutmg turkey VIa ffilruscule clover seed Appellant of course dIsagreed WIth 

the contmued assertIOns of Impropnetles on ills property and was especIally troubled by 

the contmued VISItatIOns by Respondent to the property gIven ills relatIOnsillp With the 

former owner and hIs apparent fondness for the property Itself (R p 80 ~2 - p 81 ~l) 

RealIzmg that Respondent's focus on hIs property and vendetta agamst hun had 

not abated, Appellant Irutlated a complamt With Respondent's supenor In response, 

Respondent lIed regardmg both hIs mvolvement WIth the property (R p 81 ~2) and 

Appellant's COmmISSIOn of cnmmal offenses DespIte establIshmg to the supenor (based 
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upon the supenor's reports to Plamtlff) that Respondent had lIed to the supenor regardmg 

Respondent's long standmg relatlOnshIp WIth the property (R p 81, 'il2), no discIplmary 

actlOn was taken Rather than concede 1lllpropnety on theIr agent's behalf, DNR 

dIsmIssed Appellant's concerns and falsely trumpeted the vIrtues of Respondent (R p 81 

'il2) When Appellant was later mformed that Respondent was threatenmg to file a 

defamatlOn Sillt agamst Appellant, Appellant hrred counsel and agam sought to have an 

mvestigatlOn undertaken by DNR m an attempt to cease the encroachment upon hIs 

property and hIs nghts (R p 81, 'il2 - P 82, 'ill) 

Dunng the subsequent mvestigatlOn by DNR, It was suggested that Respondent 

had no other complaInts made agamst hIm, therefore It was dIfficult for DNR to accept 

Appellant's verSlOn of events For approx1lllately SIX months, no decIsIOn was rendered 

Upon request of Appellant's counsel that some deCISlOn be made pnor the arguable 

runrung of the statute of hmItatlOns, DNR finally found no 1lllpropnety by Respondent 

The underlymg lawsillt by Appellant ensued (R p 82 'il2) 

Pursuant to dIscovery, It was belatedly revealed that m fact Respondent had been 

the subject of a covert DNR InvestIgatIOn pnor to DNR's final rulmg, whIch stemmed 

from complaInts to the U S FIsh and WIldlIfe ServIce ASSOCIates of Respondent's from 

OhIo, mcludmg at least one OhlO DNR agent, were suspected of trappmg vIOlatlOns 

and/or the lliegalimport of coyote mto the state An antlcipated surveillance of aspects of 

the mvestigatlOn, relatIng to alleged shnmpmg vlOlatIOns by Respondent and an OhIO 

DNR agent, Allen Wnght, was compromIsed Via discusslOns between personnel from the 

S C DNR and a female for the OhIo verSIOn of DMV, effectively endmg the active 

portIon of the mvestigatlOn agamst Respondent (R p 82 'il3) The follow-up, hIstoncal 
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mvestIgatIOn dId find rrregulanties m the trappmg paperwork of the OhIo aSSOCIates of 

Respondent (wammg tIckets were eventually Issued agaInst the OhIo reSIdents by DNR) 

Moreover, It was dIscovered that Respondent, whIle huntmg m OhIo, had purchased an 

OhIo reSIdent huntmg lIcense, utIhzmg the address of the OhIo DNR assOCIate Wnght 

(R p 82 ~3) 

The addItIOnal faIlure by Respondent to file adequate documentatIOn regardmg hIs 

depredatIOn trappmg as requITed by law was also dIscovered In addltlon, Respondent's 

sale of turkey calls and hIs work as a dock bUIlder, both of whIch represent arguable 

COnflICtS of mterest and the appearance of lffipropnety, were mstead approved by DNR 

(R p 82 ~3 - p 83 ~1) 

Through dIscovery, Respondent eventually admItted that he and other agents had 

mampulated Appellant's game camera In addItIOn, they also entered hIs barn and 

mampulated, opened and accessed eqUIpment and other personal Items Appellant was 

prOVIded copIes of wntten responses by Respondent to Appellant's ImtIaI DNR 

complamt where Respondent falsely accused Appellant m the wmter of 2004 With havmg 

baIted ponds, statmg "[t]here was a feeder throwmg pelletIzed food m the water on one 

pond and cracked com and wheat m another shallow water pond" Respondent claImed 

that the alleged baIt was "documented," but such was never produced Respondent also 

descnbed alleged feedmg practIces that he observed (whIch were legal) as bemg baltmg, 

suggested that he contmually found "Illegal practIces" on Appellant's farm and accused 

Appellant of provldmg false mformatIOn to hIs supenor officer Appellant submItted that 

such allegatIOns were created by Respondent to proVIde an explanatIOn for hIs focus upon 

Appellant and hIs land other than Respondent's pnor relatIOnshIp to the land In fact, 
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Appellant had not even purchased the descnbed feeder at the t1Ille alleged, later 

producmg the cancelled check used to purchase the feeder, dated months followmg the 

allegatIOns by Respondent (R p 83 ~2) (R P 102) 

In response to Appellant's second DNR complamt Respondent prepared 

additlOnal wntten statement(s), descnbmg Appellant's legal feedmg practIces as baItmg, 

falsely allegmg duck baItmg bemg documented m PlaIntiff's ponds dunng the 2004-2005 

waterfowl season, generally alleged that he observed Illegal actIvIty on Appellant's 

property nearly every tIme he made a VISIt and accused Appellant of provIdmg false 

mformatlOn to hIs supenor officer AdditlOnally, as dIscovered durmg the depositlOn of 

Respondent's eX-Wife, Respondent had shared WIth her mformatIOn regardmg 

Appellant's complamts agaInst Respondent, falsely clrummg them to be lIes She 

specIfically recalled the allegatlOn of Respondent wantmg to purchase the property, 

cla1Illmg such could not have occurred However, whether he could have afforded It or 

not, the eX-WIfe was unaware that Respondent was audIbly recorded statmg to Appellant 

that he mdeed had looked at the property when It came on the market Moreover, 

Respondent had apparently been mvolved m multIple land deals WIth other busmess 

aSSOCIates (R p 83 ~3 - P 84 '1) (R pp 104-116) 

In essence, DNR "offiCIally" supported and encouraged Respondent's contmual 

perverslOn of the law whIle allowmg the threat of Improper sanctlOns to depnve 

Appellant of the use and enjoyment of hIs property Such actlOns dIrectly related to 

Appellant's faIlure to grant Respondent huntmg pnvileges to Appellant's property as 

requested on Respondent's behalf In conJunctlOn WIth the stated belIef by DNR agents 

that they have the unfettered nght to enter Appellant's property at any time, to enter any 
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structure thereon, mcludmg Appellant's barn and marupulate any pIece of personal 

property located on the property m any manner they so desIre (R p 84 ~2), Vaughn and 

other agents of DNR acknowledged vlSltmg or flymg over Appellant's property 

approxImately twenty tImes m less than two years Appellant was resolute m his efforts 

to defend, preserve, and restore hIS nghts Thankfully, the filIng of SUIt ceased and abated 

the actIOns of Respondent and DNR as to Appellant and hIs property However, when 

Defendants refused to SIgn an acknowledgment of wrongdomg, which would merely have 

formalIzed many of the admIsSIOns made durmg depOSItIOns, the obtaInment of Judgment 

was reestablIshed as the vehIcle of vmdicatIOn GIven that Appellant mamtamed 

ownershIp of hIs property and the constItutIOnal VIOlatIOns dId not encompass phYSICal 

mJury, Appellant conceded throughout the SUIt that monetary damages mIght be deemed 

moderate When Defendants finally offered Judgment m the amount of $5,100, Appellant 

accepted, acknowledgmg that Judgment VIa verdIct mIght not exceed such amount and as 

WIth such verdIct, reasonable attorney's fees could be expected to be awarded gIven 

Appellant's prevaIlmg party status Had Defendants made the same offer of Judgment 

from the outset, the complamed of costs and fees could have largely been aVOided (R p 

244 11 8-14) Of course neIther Defendant, WIth defense costs bemg borne by the efforts 

of the publIc, mcludmg Appellant, seemed to have much IncentIve to conSIder such 

measures It IS submItted that such dIsparIty m "power" IS the hallmark of § 1983 cases 

and the pnmary purpose for the fee shIftmg proVISIOn that IS the subject of thIs appeal 
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ARGUMENTS 

I Because appellant's obtamment of Judgment as to all causes of actIOn, mcludmg 
42 USC §1983, constItuted a materIal change m the relatIOnshIp between 
appellant and respondent and estabhshed the necessary JudIcIal ImprImatur, the 
Court's determmatIon that appellant was not the prevalhng party was m error 

Appellant's clalffis under 42 USC §1983 were the sole reason for the consIderatIOn 

of costs, mcludmg attorney's fees "Every person who, under color of [law] subjects, or 

causes to be subjected, any cItIzen of the Uruted States or other person Withm the 

JunsdlctIOn thereof to the depnvatIOn of any nghts, pnvileges, or lIIlIDurutles secured by 

the ConstltutIOn and laws, shall be lIable to the party InJured " 42 USC §1983 

§ 1983 provides Civil redress, damages and mjunctlve rehef, for depnvatIOn of VIrtually 

any constltutIOnal nght If the depnvatIOn IS "under color of state law," wmch means 

[m]lsue of power, possessed by VIrtue of state law and made possIble only because the 

wrongdoer IS clothed With the authonty of state law" Monroe V Pape, 365 U S 167, 183 

(1961) 

"In any actIOn or proceedmg to enforce a provISIOn of sectIOns 1983 the 

court, m ItS dIscretIOn, may allow the prevallmg party, other than the Uruted States, a 

reasonable attorney's fee as part of the costs " 42 USC § 1988(b) 

"Black's Law DIctIOnary 1145 (7thed 1999) defmes a "prevrulmg party" as [a] 

party m whose favor a judgment IS rendered, regardless of the amount of damages 

awarded " Buckhannon Board & Care Home, Inc V West Va Dept' of Health and 

Human ServIces, 532 U S 598,604, 121 S Ct 1835,149 L Ed 2d 855 (2001) 
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"A party m whose favor a Judgment IS rendered, regardless of the amount of 

damages awarded ' "IS a "prevrulmg party" for purposes of the vanous federal fee-

shIftmg statutes" Gnssom v The MIlls CorporatIOn, 549 F 3d 313, 318 (4th Clf 2008) 

Even "a plamtlff who wms nommal damages IS a prevrulrng party under 1988 " 

Farrar v Hobby, 506 US 103, 112, 113 S Ct 556, 121 LEd 2d 494 (1992) Here, 

Appellant obtruned Judgment 5100 tlffies greater than the "nomrnal" damages obtamed 

by the Plarntlff m Farrar, & Defendants offered that Judgment be taken agrunst them as 

to ALL causes of actIOn, Without any speCIfic reservatIOn and such was accepted by 

Appellant Judgment has been entered pursuant to the varymg statutes and rules relatmg 

to Judgment Rolls, Abstracts of Judgment, Record of the Case, etc §§15-35-400, 520 and 

530 and Rules 54 and 68, SCRCP Upon such recordmg of the Judgment, Res JudIcata 

attached to Appellant's causes of actIOn, mcludmg § 1983, there should be no argument m 

contraventIOn Though Appellant demes he receIved mere nommal damages, even If he 

had, he should properly have been deemed prevrulrng party by the tnal court 

To the extent the Order suggest ambIgUIty m the offer of Judgment m not 

speclfymg the § 1983 clalffi, such should mure to the benefit of Appellant "WIth respect 

to offers of Judgment, "a defendant should state rus mtentIOns clearly, and any faIlure to 

do so Will be at rus penl "" Foster v Krngs Park Central School DIstrIct, 174 F R D 19, 

24 (E D NY 1997) (cItrng Chambers v Manmng, 169 F R D 5 (D Conn 1996)) "Rule 

68 reqUIres that the responsIbIlIty for clanty and preCISIOn m the offer must reSIde WIth 

the offeror any ambIgUIty m the terms of an offer must be resolved agamst the drafter 

"UtIlIty v Choctawhatchee, 298 F 3d 1238, 1244 (11th Clf 1998) Accordmgly, any 

11 



suggestIOn by the Order that Appellant dId not obtaIn Judgment as to the § 1983 cause of 

actIon due to the lack of specIficIty should be found erroneous 

The Court's Order cunously Ignores the establIshed US Supreme Court 

deCISIOns of Farrar, 506 U S 103 (1992) and Buckhannon, 532 U S 598 (2001) Farrar. 

from 1992, establIshed that EVEN when that PlaIntIff receIved only a techrucal and de 

mUllID1S VICtOry, a pronouncement that one of SIX defendants had VIOlated a constItutIOnal 

nght for a nommal award of $1 00 when PlamtIff had sought damages of $17 mIllIon and 

had well over $300,000 m attorney's fees and costs, PlamtIff WAS STILL the prevaIlmg 

party 

"Rule 68 judgment represents a JudIcially sanctIOned change m the relatIonshIp 

between the partIes [an] accepted offer of judgment made pursuant to Rule 68 has 

[the] necessary JudICIal Impnmatur per Buckhannon "m the CruCIal sense that It IS an 

enforceable judgment agamst the defendant "" Gnssom, 549 F 3d 313 at 319 (4th Crr 

2008) 

The Court's determInatIOn herem that Appellant was not the prevaIlmg party as 

reqUlred under 42 USC §1988 was m error 

II Because appellant was the prevaIlIng party per 42 USC §§1983 and 1988, the 
Court's determmatIOn that specIal CIrcumstances eXIsted to prevent an award of 
costs, mcludmg attorney's fees, was m error 

It IS subIDltted that the Court erred when It determmed that "even If PlaIntIff were 

found to techrucally be the prevaIlmg party, the eXIstence of speCIal CIrcumstances 

prevents the award of attorney's fees" (R p 6 ~2) The Court's analYSIS thereafter, m 

seekmg to JUStIfy ItS declaratIOn, fmds no support from any case whIch compares the 

amount of the petItIOned for fees agamst the award receIved Nor does any CIted case 
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attempt to correlate and/or equate a Plamtlff's Judgment obtamed for §1983 and related 

claIms to a subsequent settlement on a counterclaun by an opposmg party 

It IS urged that due consIderatIOn be gIven not only to the case cntIque to follow 

but also for the posItIOn Appellant had acrueved upon rus entry of Judgment and 

SubffilssIOn for costs, mcludmg attorney's fees At that pomt, Judgment had been entered 

as to all of Appellant's causes of actIOn, all of whIch related to Appellant's complamts of 

constItutIOnal vIOlatIOns by Respondent, an agent of DNR Moreover, havmg obtamed 

such Judgment, there was lIttle reason to belIeve there could be ANY value to 

Respondent's counterclauns, wruch, commg from a publIc OffiCIal, who admItted that 

Appellant belIeved the truth of what he saId, had seemmgly no value from the outset 

Could there really be any argument that Appellant had commItted Abuse of Process when 

he had obtamed Judgment as to all causes of actIOn? The fact that Appellant's msurer, m 

the face of Appellant's noted opposItIon (R p 272 11 9 - 15), thereafter proceeded to 

enter mto a supposedly confidentIal settlement agreement, should not provIde the basIS, 

as It apparently has, to undermme the Appellant's efforts In fact, proper consIderatIOn of 

such betrayal further exposes the mJustIce suffered by Appellant, lilltIa1ly by Respondent, 

then by rus msurer, but addItIOnally so by the mtroductlOn of the "confidentIal" 

agreement, and the Court's conSIderatIOn and relIance thereon 

"It IS now axIOmatIc that plaIntIffs who preVaIl m actIOns brought under sectIOn 

1983 are entItled to attorney's fees unless speCIal CIrcumstances would render such an 

award unjust, and the dIscretIOn of a dlStnCt court m decldmg whether to award such fees 

to a prevrulmg party IS narrowly lIffilted" Consumers Uillon of Uruted States, Inc V 

Vrrglilla State Bar, 688 F 2d 218,222 (4th Clr 1982) Here, It IS respectfully submItted 
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that no "specIal cIrcumstances" eXIst to render such an award unjust None of the cases 

cIted by the court appropnately support the declslOns denymg Appellant's status as 

preval1mg party and denymg costs and fees Addressmg these cases chronologIcally as 

referenced m the Order, theIr lack of support IS glarmg 

The Plamuffs m Fletcher v CIty of Fort Wayne, IndIana, 162 F 3d 975 (7th Clf 

1998) dId accept Offers of Judgment and were ulumately demed fees and costs The case 

does also state "[a] comprOIDlse for less than the costs of defense IS a good workmg 

defImtlOn of a nmsance value settlement " However, that quote goes on to state the 

quahfIcatlOn "unless as m Hyde the stakes of the case are themselves small" Such IS the 

dlstmctlOn lost by the "analYSIS" m the Order herem The companson of the verdIct IS not 

to be as agamst those costs and fees referenced m a Plamuff s peutlOn, the analYSIS 

should be of the Judgment receIved, m relatlOn to the demands and the nature of the case 

Here, puttmg asIde the eventual costs and fees amassed on Appellant's behalf, the 

events suffered and endured by Appellant must be conSIdered Appellant IS a Cluzen 

property owner who asserted 1) that he was proposItlOned by the former owner of IDS 

property to allow Respondent, an agent of the SC DNR, to contmue huntmg Appellant's 

property as Respondent had done m the past, 2) when Appellant dId not consent to 

contmued use of IDS land by Respondent, Respondent Improperly charged Appellant With 

a vlOlatlOn of law and warned Appellant not to contest the charge, resultmg m a "no 

contest" convIctlOn, 3) thereafter, Respondent VISIted Appellant's property and structures 

numerous tImes and threatened Appellant With addItlOnal prosecutlOn, falsely accusmg 

Appellant of numerous other huntmg and/or land use vlOlatlOns, 4) accordmgly, 

Appellant was unable to adequately enJoy IDS property due to Respondent's false 
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accusatIOns, Improper VIsItatIOns to Appellant's land, and unconstItutIOnal entry mto 

Appellant's structures and personal property When Respondent's agency refused to 

acknowledge the Impropnety of Respondent's conduct, Appellant was compelled to file 

SU1t to combat the vIOlatIOn of hIs constItutIOnal nghts as well as to reclalffi comfort m 

utIhzmg and enJoymg the huntmg property for whIch he had made substantIal personal 

mvestment UltImately, Appellant was able to obtam Judgment of $5,100 agamst thIs 

rogue officer and hIs agency on all causes of actIOn, mcludmg under 42 USC § 1983 

There IS no ''technIcal'' or "de mInImIS" nature to the Judgment obtamed by Appellant 

Even the tnal court's CIted cases remInd that "a Plamtiff who recovers only 

nommal damages techrucally 'prevaIls ", Fletcher, 162 F 3d at 976, cItmg Farrar, 506 

US 103 (1992) However, "a Judge has dIscretIOn to Withhold fees when damages are 

tmy m relatIOn to the claIm" (not the subsequent petItIOn for costs and fees) Fletcher, 

162 F 3d at 976, cItmg Johnson V Lafayette FIre FIghters Ass'n, 51 F 3d 726, 731 (7th 

Clr 1995), Cartwnght V Stamper, 7 F 3d 106, 109 (7th Crr 1993) The IndIana Plamtiffs 

m Fletcher, whIch precedes Buckhannon, 532 U S 598 (2001), had placed values on therr 

claIms of$150,000 (Fletcher) and $30,000 (Johnson) When they later accepted Offers of 

Judgment of $2,500 and $5,000, the court's determmatIOn m denymg fees was to conduct 

a companson of the lllitIal demands WIth what was ultImately receIved In regard to these 

lllitIal demands, Fletcher even states "now PlamtIffs want us to dIsmISS tlus as puffery, 

but why should we reward them for thIS convement change of pOSItIOn?" Applymg such 

analYSIS to thIS case, III cOnjunctIOn WIth Appellant's offer to settle for notlung gIven an 

appropnate acknowledgment, Fletcher SUPPORTS the pOSItIOn that Appellant IS a 

prevaIlmg party and that reasonable attorneys fees and costs should be awarded In fact, 
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m regard to the PlamtIffs Fletcher and Johnson, as well as those m the Fisher and Plgeaud 

cases, whIch are cIted m support (PIgeaud v McLaren, 699 F 2d 401 (7th Clr 1983), 

Fisher v Kelly, 105 F 3d 350 (7th Crr 1997)), the Offers of Judgment mc1uded 

dlSc1alffiers of lIabIlIty by the Defendants Tellmgly, the Fletcher oplmon also states 

"[b Jut a Plamtlff WIth a small c1rum who achIeves complete recovery IS entItled to fees, 

see Hyde v Small, 123 F 3d 583 (7th Crr 1997), because CIVIl nghts laws entItle VIctIms 

of petty vlOlatlOns to relIef The cumulatIve effect of mmor transgresslOns IS 

conSIderable, yet they would not be deterred If fees were unavrulable" Fletcher, 162 F 3d 

at 976 Though Respondent's vlOlatlOns agamst Appellant were troublmg and onerous to 

mm, Appellant understood that, havmg retamed full ownershIp of ms land, It ffilght be 

dIfficult for a Jury to find more than a few thousand dollars m damages for the gnef he 

had suffered Nonetheless, the pnnclple of combatmg the pervaSIve tyranny bemg exerted 

agamst Appellant was necessary and worthy Moreover, WlthOUt such effort, Appellant 

was unable to fully utIlIze ms property, for whIch he had made a substantial personal 

mvestment 

The sentrrnents espoused by the Hyde v Small oplmon are more akIn to the 

present case than Fletcher WIth Appellant herem obtrunmg a Judgment ten tImes greater 

than PlamtIff Hyde, It therefore supports the deslgnatlOn of Appellant as prevmlmg party, 

entItled to conslderatlOn of reasonable attorney's fees Appellant obtamed Judgment 

regardmg each of hIs causes of actlOn, mc1udmg under § 1983 He obtamed more 

monetarIly than was even demanded, and such was obtamed WIthout any reservatIOn of 

lIabIlIty by the Defendants The Order makes numerous references to the statement by 

Appellant's counsel that the case "IS not about the money" In fact, Appellant PROVED 
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the case was not about the money when he offered resolutIOn through a snnple 

acknowledgment of wrongdomg The fact that Defendants rejected such a resolutIOn, 

leavmg obtamment of Judgment as Appellant's recourse, should not mure to 

Respondent's benefit It IS qU1te a perversIOn that Appellant's good faIth efforts to resolve 

thIs matter are mstead utIlIzed as a baSIS to deny Appellant's status as prevaIlmg party 

and depnve hIm an appropnate award of costs, mcludmg reasonable attorney's fees 

Hensley v Eckerhart. 461 US 424, 103 S Ct 1933, 76 LEd 2d 40 (1983) 

merely reIterates that ""plamtIffs may be consIdered prevaIlmg partIes for attorney's fees 

purposes If they succeed on any sigruficant Issue m lItIgatIOn whIch achIeves some of the 

benefit the partIes sought m bnngmg the SU1t"" Id at 433, quotIng Nadeau v Helgemoe, 

581 F 2d 275, 278-279 (15t Clf 1978) AccordIngly, where that PlaIntIff had preVaIled on 

five of the SIX causes of actIOn brought, the sole questIOn was whether the court properly 

refused to elImmate those portIOns of the hours devoted to the unsuccessful claIm Not 

surpnsIngly, Hensley questIOns whether the unsuccessful claIm was dIstmct m all respect 

from the successful claIms and therefore should have been excluded rather than 

approved Factually, gIven that Appellant herem obtamed Judgment on all clrums 

brought, Hensley v Eckerhart hardly supports the Order of the court 

LikeWise, Denny v Horton 131 F R D 659 (M D N C 1990) IS wholly 

mapplIcable In that case, PlamtIffpnsoner rejected a $5,000 Offer of Judgment, and was 

later awarded a smgle dollar m damages That IS the very scenarIO whIch compelled 

Appellant herem to accept hIS Offer of Judgment and then proceed as prevaIlmg party 

WIth the conSIderatIOn of the reasonable attorney fee to be awarded It IS submItted that 

Denny v Horton dIctated the addItIOnal $100 mcrease m the Appellant's offer, such that 
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an eventual verdIct of $5,000 would have arguably prevented Appellant from certam of 

ms fees and costs as prevaIlmg party 

In Texas Teachers Assn v Garland Independent School DIstrIct, 489 U S 782, 

109 S Ct 1486, 103 L Ed 2d 866 (1989) the U S Supreme Court clanfied a prevaIlmg 

party's status when less than all causes of actIOn were successful Accordmgly, Garland 

IS dlstmgulshable from the case herem, where Judgment has been obtamed by Appellant 

as to all causes of actIOn "If the plamtIff has succeeded on 'any sIgmficant Issue m 

lItIgatIOn wmch acmeved some of the benefit the partIes sought m bnngmg SUlt,' the 

plamtIff has crossed the threshold to a fee award of some land [a]t a 1ll1ll1mum, to be 

consIdered a prevaIlmg party WItmn the meanmg of 1988, the plamtlff must be able to 

pomt to a resolutIOn of the dIspute wmch changes the legal relatIOnsmp between Itself 

and the defendant" Gar1and, 489 U S 782 at 791-792, quotmg Nadeau v Helgemoe, 581 

F 2d 275, at 278-279 (15t Clf 1978) and HeWitt v Helms, 482 U S 755, at 760-761,107 

S Ct 2672, 96 I Ed 2d 654 (1987) As dIscussed ad nauseum, the obtainment of Judgment 

alone constItutes resolutIOn wmch changes the legal relatIOnsmp between Appellant and 

Respondent Notmng wItmn Garland suggests that the obtaInment of Judgment on all 

causes of actIOn m the amount of $5,10000 would be conSIdered purely techrucal or de 

rrururrus 

The touchstone of the prevaIlmg party mqUlry must be the matenal 
alteratIOn of the legal relatIOnsmp of the partIes m a manner wmch 
Congress sought to promote m the fee statute Where such a change has 
occurred, the degree of the plaintIff's overall success goes to the 
reasonableness of the award under Hensley, not to the avaIlabIlIty of a fee 
award veIl non 

Garland 489 U S 782 at 792-793 
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Subsequent opmIOns by the Supreme Court acknowledge that the obtamment of 

an enforceable Judgment IS the very type of "matenal alteratIOn of the legal relatIOnslup 

of the partIes" referenced m Garland, 489 U S 782 (1989) See Buckhannon 532 U S 

598 (2001) 

Moreover, despIte the assertIOns m the Order that there had been no effect on the 

behavIOr of the Defendants towards the Appellant, Defendants conceded on numerous 

occaSIOns that wluch Appellant already suspected, the mere filmg of the lawsUIt had 

ceased Respondent's otherwIse numerous VISIts to Appellant's property 

Evans V Full Cucle ProductIOns, Inc, 443 S E 2d 108 (NC Ct App 1994) IS an 

Unfau Trade PractIces SUIt brought m Small ClaImS Court m North Carolma regardmg a 

datmg referral servIce and has absolutely nothmg to do With § 1983 or § 1988 

determmatIOns regardmg prevaIlmg party and the award of reasonable fees and costs 

Tlus State law Unfau Trade PractIces' claun utIlIzes a wholly dIstmct procedure and 

therefore has no relevance to the determmatIOn of prevallmg party status and the award of 

reasonable attorneys fees under §1983 and §1988 

Though now over 26 years old, at least Spencer v South Carolma Tax 

CommIssIOn 281 S C 492,316 S E 2d 386 (1984) IS a South Carolma case However, It 

concerns the payment of 1980 South Carolma mcome tax returns under protest and the 

legal actIOn IrutIated for a refund The order Itself acknowledges that the Spencer tnal 

court dId not even address the §1983 claim Moreover, regardmg reference that state 

courts are not requued to conSIder § 1983 actIOns, there have been numerous subsequent 

deCISIOns by our courts relatmg to § 1983 actIOns See Washillgton v WhItaker, 317 S C 

108, 451 S E 2d 894 (1995), Moore v CIty of Columbia, 284 S C 278, 326 S E 2d 157 
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(1985), Stanley v KIrkpatnck, 357 S C 169, 592 S E 2d 296 (2004), Camden v HIlton, 

360 S C 164, 600 S E 2d 88 (Ct App 2004) Moreover, Judgment has actually been 

rendered on behalf of the Appellant on ms § 1983 clrum Spencer provIdes no appropnate 

support for the Order of the tnal court 

Belton V State of South Carolma, 339 S C 71, 529 S E 2d 4 (2000) IS another 

South Carolma case wmch actually was decIded Wlthm the past decade, though more than 

five years before passage of S C Code Ann §15-35-400, and the present Rule 68, 

SCRCP However, the Belton case does not concern §1983 or §1988 and IS therefore 

mapplIcable to the matter at hand It does deal wIth an Offer of Judgment that was 

accepted and whether such entltled the Plamtlffs to attorney's fees under the statute 

applIcable therem Under that statute, a former verSIOn of the Wlustleblower Act, 

reasonable attorney's fees could be awarded followmg any court or Jury award GIven 

that the statute allowmg attorneys fees IS m derogatIOn of the common law and must be 

stnctly construed, the Court determmed that an Offer of Judgment was not akm to a 

"court or Jury award" Interestmgly, the piamtiff m Belton dId stlll receIve pre-Judgment 

mterest and costs Here, Appellant's costs were approxlffiately $15,00000 (Plamtlffs 

BIll of Costs) Both Belton and Fletcher precede subsequent cases from the U S Supreme 

Court wmch recogruze the dIstmctIOn between a Judgment and a settlement and confirm 

that § 1988 fee-smftmg statutes (unlIke the Wlustleblower Act) do NOT reqUIre 

"resolutIOn on the ments of the clrum" by eIther the Court or a Jury 

Tyler v Comer ConstructIOn CorporatIOn, 167 F 3d 1202 (8th Crr 1999) IS a 

South Dakota case that actually does deal With §1983 and §1988 However, the plamtlff 

m that case rejected an offer of settlement for $4,500 that would have requITed mm to 
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WaIve attorneys fees and costs before later acceptmg an offer of $17,500 that reserved the 

questlOn of attorneys fees to the tnal court Seemmgly lost on the tnal court IS the 

dlstmctlOn between the settlement agreement reached by Tyler and the Judgment obtamed 

by the Appellant herem Tyler's settlement agreement actually contamed a statement that 

the defendants dId not admIt that Mr Tyler had stated a claIm cOgnIzable under § 1983 

and that they merely desIred to settle the SUIt WIthout the expense and uncertamty of a 

tnal The opmlOn then goes on to pomt out the mIstakes made by the tnal court m the 

Tyler case whIch the tnal court m the present case attempts to follow VIa ItS Order 

Namely, the Tyler tnal court had determmed, despIte the settlement of $17,500, that Mr 

Tyler was not a prevaIlmg party The tnal court then mIsapplIed notlOns regardmg the 

settlement bemg affected by the "dmt of nUisance and the threat of expense" CItmg 

Farrar, 506 US 103 (1992), the opllUon m Tyler acknowledged that m fact Mr Tyler 

was "a prevaIlmg party " WhIle the opmlOn does thereafter dISCUSS nUIsance settlements 

and frIvolous and groundless SUitS, nothIng m the OplfllOn suggests a belIef by that 

appellate court that such would have eXisted m the case herem, where Judgment has been 

obtamed The Tyler case was admIttedly remanded for tnal court determmatlOn as 

whether It could reasonably deny an award of attorney's fees under the facts of the case 

m spIte of PlaIntIff bemg a prevaIlmg party WhIle no subsequent opllUon eXIsts, 

correspondence With counsel for appellant Tyler confIrmS that appellant ultImately 

receIved attorney's fees well m excess of hIs $17,500 settlement Unltke the Tyler 

settlement agreement With a specIfic derual of lIabIlIty, Appellant herem obtamed 

Judgment on all counts, mcludmg the § 1983 claIm Tyler v Comer ConstructlOn 
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Company does not support the determmatIOn by the tnal court and mstead supports the 

OpposIte result 

LIkeWise, the final trw of cases referenced m the Order are lackmg m support 

Testa v VIllage of Mundelem, Ill, 89 F 3d 443 (1996) IS a case m whIch the plamtIffwas 

derued ItS § 1983 clalIll by a Jury and only awarded $1,500 on a related malIcIOus 

prosecutIOn clalIll Such IS clearly dIstmct from Appellant's Judgment as to all counts, 

mcludmg § 1983 for over three tImes the amount Hertz v RIebe, 936 P 2d 24 (Wash Ct 

App 1997) IS a real estate matter concernmg a contract actIOn brought m Small ClalIlls 

Court m the State of Washmgton Of note, however, IS ItS reference of a prevaIlmg party 

as "the party m whose favor fmal Judgment IS rendered" As remmded ad nauseam only 

the Appellant has receIved a final Judgment m the matter at hand LIkeWise, and tellmgly, 

Runnells v Qumn, 890 A 2d 713 (Marne 2006), referenced m the Order as bemg "most 

analogous to the present case," IS a contract-based CIVIl dIspute between a general 

contractor and a homeowner regardmg numerous claIms and counterclaims, NONE of 

wluch Involve § 1983 or § 1988, WIth BOTH partIes haVIng receIved Judgment after a Jury 

tnal m the State of Marne 

Appellant fully agrees that no cause of actIOn eXIsts agarnst SCDNR entItlIng 

recovery of attorney's fees and never affirmatIVely suggested otherWIse Therefore, the 

ratIOnale for requestIng that DNR's counsel prepare the eventual Order IS uncertam None 

of the CIted cases proVIdes appropnate support for the tnal court's deCISIOn 
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ill Because appellant was the prevaIlmg party per 42 USC §§1983 and 1988, an 
award of reasonable attorney's fees pursuant to lodestar analysIs was 
appropriate, therefore, the court commItted error m ItS refusal to award costs, 
mcludmg attorney's fees and In ItS CItatIOn of cases as support 

Rather than deny costs, rncludrng attorney's fees, the trIal court should have 

affirmed Appellant's status as prevaIlrng party and proceeded WIth an analysIs of the 

reasonable costs, rncludrng attorney's fees to be awarded 

The general rule rn our legal system IS that each party must pay ItS own 
attorney's fees and expenses, see Hensley v Eckerhart, 461 U S 424,429 
(1983), but Congress enacted 42 USC §1988 rn order to ensure that 
federal nghts are adequately enforced SectIOn 1988 prOVIdes that a 
prevaIlrng party rn certarn CIVIl nghts actIOns may recover "a reasonable 
attorney's fee as part of the costs" Unfortunately, the statute does not 
explarn what Congress meant by a "reasonable" fee, and therefore the task 
of IdentIfyrng an appropnate methodology for determmrng a "reasonable" 
fee was left for the courts 

One pOSSIble method was set out rn Johnson v GeorgIa HIghway 
Express, Inc, 488 F 2d 714, 717-719 (5th Crr 1974), whIch lIsted 12 
factors that a court should conSIder rn determmrng a reasonable fee ThIs 
method, however, "gave very lIttle actual gUidance to dIStrICt courts 
Settrng attorney's fees by reference to a senes of sometllles sUbjectIve 
factors placed unIlilllted dIscretIOn rn tnal judges and produced dIsparate 
results" Delaware Valley 1, supra, at 546 

An alternatIve, the lodestar approach, was pIOneered by the ThIrd 
CIrCUit rn Lrndy Bros Bullders, Inc of Ph.J.ladelph.J.a v Amencan RadIator 
& Standard Sarutary Corp, 487 F 2d 161 (1973), appeal after remand, 
540 F 2d 102 (1976), and "achIeved domrnance rn the federal courts" 
after our deCISIOn rn Hensley Glsbrecht V Barnhart, 535 US 789, 801 
(2002) "Srnce that tIme, '[t]he "lodestar" figure has, as ItS name suggests, 
become the gUidrng light of our fee-shIftrng jUflsprudence ", Ibzd (quotrng 
Dague, 505 U S 557 (1992), supra, at 562) 

Although the lodestar method IS not perfect, It has several Important 
virtues FIrst, rn accordance With our understandmg of the alll of fee­
shIftrng statutes, the lodestar looks to "the prevaIlmg market rates rn the 
relevant commuruty" Blum v Stenson, 465 US 886, 895 (1984) 
Developed after the practice of hourly bIllrng had become Widespread, see 
Glsbrecht, supra, at 801, the lodestar method produces an award that 
roughly approXlllates the fee that the prevrulrng attorney would have 
receIved If he or she had been representrng a payrng clIent who was bIlled 
by the hour rn a comparable case Second, the lodestar method IS readIly 
admirustrable, see Dague, 505 US, at 566, see also Buckhannon Board 
& Care Home, Inc v West Vlrguua Dept of Health and Human 
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Resources, 532 U S 598, 609 (2001), and unlIke the Johnson approach, 
the lodestar calculatIOn IS "obJectIve," Hensley, supra, at 433, and thus 
cabms the dIscretIOn of tnal Judges, perrmts meanmgful JUdICIal reVIew, 
and produces reasonably predIctable results 

Perdue V Kenny A, OpmIOn No 08-970 (U S Supreme Court filed Apn121, 
2010)(footnotes omItted) 

Perhaps the closest the Order comes to analyzmg the petItIOned for fees IS a comment 

referencmg the extenSIve dIscovery undertaken, "much of wlnch Defendants argue was 

unnecessary, and mformed Plamtiffs counsel of tlns fact" (R p 5 ~2) AdmIttedly, 

extenSIve dIscovery was undertaken, as was necessary gIven the numerous mvolved 

Witnesses and the ever expandmg dIsclosures regardmg Respondent's actIVItIes, all m 

contraventIOn to DNR's ImtIal portrrut of Respondent as a model agent However, the 

ONL Y Defense motIOn filed, seekmg to llITut dIscovery, was one for protectIOn and/or to 

quash Appellant's depOSItIOn notIce of the DNR DIrector Thereafter, Appellant was 

forced to expend tIme and resources respondmg to tlns motIon, wlnch sought to prevent 

Appellant from deposmg the DIrector of the defendant agency, who was the ultImate 

supervIsor over Respondent Of course, follOWing the filmg of memoranda m OppOSItIOn 

and the subsequent hearmg before the court, Appellant prevruled on tlns motIon (See 

Order denymg MotIOn to Quash) The only reference to conSIderatIOn of the actual legal 

work performed should have supported an award of fees 

As asserted m ItS ongmal petItIOn, Appellant submIts that a reasonable hourly rate 

mIght even exceed that charged herem AlternatIvely, Appellant acknowledges that the 

trial court mIght not deem all hours reflected m the petItIOn as appropnate Yes, much 

tIme and effort was spent BEFORE smt, attemptmg to aVOId lItIgatIOn AddItIOnally, 

numerous causes of actIOn eXIsted and msurance Issues were addressed However, 
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Appellant, through counsel's affidavIt, submIts that all such actIvIty was lIDtIated by the 

wrongdomg perpetrated agamst hIm and/or m cOnjunctIOn WIth hIs subsequent actIOns 

related thereto It IS submItted that Improper concern was gIven to comparIson of the 

Judgment obtamed and the petItIOned for fees and costs Nearly a quarter of a century ago 

the US Supreme Court stated "[w]e reject the proposItIon that fee awards under 

1988 should necessarily be proportIOnate to the amount of damages a CIvil rIghts 

plamtIff actually recovers" RIversIde v RIvera, 477 U S 561 (1986) (emphaSIS added) 

In upholdmg attorneys fees of $245,45625 based upon a damages award of $33,35000, 

the Supreme Court remmded that "a CIvIl nghts plamtlff seeks to vmdlcate Important 

CIVIl and constltutIOnal nghts that cannot be valued solely m monetary terms" Id at 574 

"Congress expressly recogruzed that a plamtlff who obtams relIef m a CIVIl nghts 

laWSUIt'" does so not for hImself alone but also as a 'pnvate attorney general,' 

vmdlcatmg a polIcy that Congress consIdered of the hIghest Importance" Id at 575, 

cltmg House Report, at 2 (quotmg Newman v Piggle Park Enterpnses, Inc, 390 US 

400, 402 (1968)) "Congress enacted 1988 specIfically to enable plamtlffs to enforce the 

CIvIl nghts laws even where the amount of damages at stake would not otherwIse make It 

feasIble for them to do so " RIvera, 477 U S at 577 "In order to ensure that lawyers 

would be wlllmg to represent persons WIth legItImate CIVIl nghts grIevances, Congress 

determmed that It would be necessary to compensate lawyers for all tIme reasonably 

expended on a case Id at 578 Here, reasonable costs, mcludmg attorney's fees are 

warranted 
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Such "pnvate attorney general" protectlOns agamst tyranny remam necessary, the 

absence of whIch WIll "have a chIllmg effect on not only Mr Hueble but on every cItIzen 

m our state " (R p 245 I 19- p 246, I 2) 

CONCLUSION 

For the reasons stated, thIs Court should reverse the Judgment of the CIrCUIt court 

by declanng Appellant prevaIlmg party and remand WIth mstructlOn to dIsregard 

consideratlOn of any mdependent, confidentIal settlement and determme the reasonable 

costs, mcludmg attorney's fees to be awarded through applIcatlOn of the lodestar analysIs 

January 13,2011 
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STATEMENT OF THE CASE 

ThIS IS an appeal from the demal of a motlon for attorney's fees and costs 

filed by the Appellant WIlham A Hueble, Jr Hueble brought an actIOn agamst the 

Respondent Enc Randall Vaughn and the South Carolma Department of Natural 

Resources ("SCDNR") Vaughn was an officer employed by SCDNR 

In hIS Complamt filed August 30, 2007, Hueble alleged several state law 

causes of actIOn agamst Vaughn, mcludmg claims for nUIsance, trespass, outrage, 

mvaSIOn of pnvacy, and CIvIl conspIracy Hueble also alleged several claIms 

pursuant to the Tort Claims Act agamst SCDNR He pled a smgle cause of actIOn 

pursuant to 42 USC § 1983 agamst Vaughn alone allegmg VIOlatIOns of hIS 

federal constltutIOnal nghts to due process and equal protectIOn (R 17-31 ) 

These causes of actIOn arose out of actIOns taken by Vaughn m hIS role as a 

law enforcement officer WIth SCDNR In partIcular, dunng September 2005, on 

the opemng day of dove season, Vaughn and other SCDNR officers dIscovered 

seed on Hueble's property WhICh constltuted a baIted field Hueble was charged 

WIth and ultImately pled no contest to the charge of baItmg a field 

In answermg the Complamt, Vaughn alleged several counterclaIms agamst 

Hueble mcludmg claIms for slander, hbel, abuse of process and mtentIOnal 

mflIctIOn of emotIOnal dIstress 
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Later, the Hueble filed an Amended Complamt whIch added state law claIms 

for slander and lIbel agamst Vaughn In hIS Amended Complamt, Hueble 

expanded the federal constItutIOnal claIm to mclude an alleged vIOlatIOn of hIS 

Fourth Amendment nghts (R 50-52) In answenng, Vaughn reasserted hIS 

prevIOUS counterclaIms (R 65-69) 

In both the Complamt and the Amended Complamt, Hueble pled a claIm for 

attorney's fees pursuant to 42 USC § 1988 (R 31, 52) 

The Defendants moved for summary Judgment whIch was heard and taken 

under advIsement by CIrCUIt Court Judge Eugene C Gnffith, Jr on October 15, 

2010 At Judge Gnffith's urgmg, the partIes explored a pOSSIble settlement The 

Defendants offered Hueble $5,000 and a letter agreemg that Vaughn would contact 

a supervIsor before entenng Rueble's property unless there was an emergency 

SItuatIOn Rueble countered WIth a proposed statement that reqUIred the 

Defendants to acknowledge wrongdomg, whIch was not acceptable (R 230) 

UltImately, on November 17 2009, Vaughn and SCDNR Jomtly served an 

offer of Judgment under Rule 68, SCRCP, for $5,10000 (R 13) Rueble 

accepted that offer of Judgment on November 18,2009 (R 14) Shortly after the 

resolutIOn of Rueble's claIm, Vaughn settled hIS counterclaIms agamst Rueble m 

exchange for the payment of $25,000 The counterclaIms were subsequently 

dIsmIssed (R 228-229) 
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On November 30, 2009, Rueble filed a motIOn for attorney's fees and costs 

pursuant to Rule 54(d) and 42 USC § 1988 Rueble sought fees and costs In 

excess of $150,000 (R 117-128) That motion was heard by Judge Gnffith on 

December 10, 2009 (R 239-279) By order filed May 24, 2010, Judge Gnffith 

demed Rueble's request for attorney's fees and costs (R 5-12) ThIS appeal 

followed 
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ARGUMENTS 

Followmg hIs acceptance of an offer of Judgment, the Appellant WIlham 

Hueble £lIed a motIOn for attorney's fees and costs pursuant to 42 USC § 1988 

agamst the Respondent Enc Randall Vaughn I In denYIng that motIon, CIrcUIt 

Court Judge Eugene C Gnffith, Jr ruled that Hueble dId not quahfy as a 

"prevaIlIng party" entItled to attorney's fees and costs under SectIOn 1988 

Alternatively, he ruled that, even If Hueble were a "prevailIng party," attorney's 

fees and costs were not recoverable due to specIal cIrcumstances that rendered 

such an award unjust On appeal, Hueble challenges these rulmgs 

I The trIal court correctly ruled that the Appellant WIlham Hueble dId 
not qualIfy as a "prevaIlmg party" entItled to attorney's fees and costs 
under SectIOn 1988 

As an IrutIal rulmg, Judge Gnffith determmed that the Appellant Hueble was 

not a "prevaIlmg party" who IS entItled to attorney's fees and costs under SectIOn 

1988 or Rule 54(d), SCRCP Judge Gnffith's rulmg was correct on two separate 

and Independent bases 

The Appellant Hueble acknowledges that hIS claIm for attorney's fees and costs 
under SectIOn 1988 was dIrected only agamst Vaughn In ills Amended Complamt, Hueble dId 
not allege a SectIOn 1983 claIm agamst the Defendant South Carolma Department of Natural 
Resources (R 50-52) 
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A In accordance wIth South CarolIna law, an accepted offer of 
judgment IS not an adjudIcatIOn on the merIts but rather a 
settlement However, SectIOn 1988 JUrIsprudence holds that 
a settlIng party IS not a "prevaIlmg party" entItled to 
recover attorney's fees 

Judge Gnffith ruled that the acceptance of an offer of Judgment does not 

establIsh that Hueble IS a "prevaIlmg party" Relymg on exclUSIvely federal case 

law, Hueble argues that an accepted offer of Judgment under Rule 68 automatIcally 

confers "prevallmg party" status Vaughn dIsagrees 2 

It IS Important to recogruze that Hueble filed thIS actIOn m state court whIch 

IS governed by the South Carolma Rules of CIVIl Procedure, not the Federal Rules 

of CIvIl Procedure Accordmgly, Vaughn and SCDNR made theIr offer of 

Judgment pursuant to Rule 68 of the South Carolma Rules of CIVIl Procedure (R 

13) Thus, all procedural aspects of thIS lItIgatIOn, mcludmg the legal effect of the 

offer of Judgment, are governed by state law, not federal law 

In the leadmg case of Belton v State of South Caro/ma, 339 S C 71, 529 

S E 2d 4 (2000), the South CarolIna Supreme Court explamed that an accepted 

offer of Judgment "does not qualIfy as a 'court award'" under South Carolma law 

because "there has been no resolutIOn on the merIts of the clalm" 529 S E 2d at 5 

2 Federal case law IS not fully supportIve on thIS pomt See, Fletcher v CIty of Fort 
Wayne, 162 F 3d 975,977 (7th CIT 1998) ("Nothmg m Rule 68 supports plamtlffs' pOSItIOn that 
by acceptmg a Rule 68 offer they automatIcally become entItled to attorney's fees") 
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The Court further explamed that an accepted offer of Judgment IS to be treated as a 

settlement The Court held that "[a] case resolved by acceptance of an offer of 

Judgment IS consIdered 'settled "' 529 S E 2d at 5, n 4 In short, under South 

Carolma law, an accepted offer of Judgment IS the eqUIvalent of a settlement 

The Supreme Court m Belton cIted wIth favor the Seventh CIrCUIt case of 

Fletcher v Czty of Fort Wayne, 162 F 3d 975 (7th Clr 1998) In Fletcher, whIch 

was also CIted at length by Judge Gnffith m hIS order m the case at bar, the 

Seventh CIrCUIt reaffirmed that "a case resolved by acceptance of a Rule 68 offer 

has been settled" 162 F 3d at 978 

Because South Carohna law clearly provIdes that the acceptance of a Rule 

68 offer of Judgment IS a settlement, the questIOn becomes whether a settlement IS 

sufficient to confer "prevaIlmg party" status on Hueble Pnor to the Supreme 

Court's deCISIOn m Buckhannon Board and Care Home, Inc v West Vzrgznza Dept 

of Health and Human Resources, 532 US 598 (2001), many courts belIeved 

mcorrectly that a settlement or voluntary agreement between the partIes was 

suffiCIent to gIve nse to "prevaIlmg party" status under SectIOn 1988 However, In 

Buckhannon, the Supreme Court held that only "enforceable Judgments on the 

ments and court-ordered consent decrees create the matenal alteratIOn of the legal 

relatIOnshIp of the partIes necessary to permIt an award of attorney's fees" 532 

US at 604 (EmphaSIS added) By footnote, the Supreme Court explamed that Its 
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prIor deCISIOn m Maher v Gagne, 448 US 122 (1980), should not have been read 

as allowmg "prevaIlmg party" status for a prIvate settlement that IS not enforced by 

a consent decree Buckhannon, 532 US at 604, n 7 The Court ultImately ruled 

that voluntary conduct by a defendant IS not suffiCIent to allow for the award of 

attorney's fees under SectIOn 1988 The Court explamed that " [ a] defendant's 

voluntary change m conduct, although perhaps accomphshmg what the plamtIff 

sought to achIeve by the lawsUIt, lacks the necessary JudICIal zmprzmatur on the 

change Our precedents thus counsel agamst holdmg that the term 'prevaIlmg 

party' authOrIzes an award of attorney's fees wzthout a correspondmg alteratIOn m 

the legal relatIOnshIp of the partIes" 532 U S at 605 (EmphaSIS m ongmal) 

Hueble, nonetheless, relIes on a Fourth CIrCUIt opmIOn that holds that an 

accepted offe:;:- of judgment "has necessary JudICIal ImprImatur per Buckhannon" 

See, Grzssom v The Mzlls Corp, 549 F 3d 313, 319 (4th Clr 2008) However, 

Buckhannon explICItly reqUIres "enforceable judgments on the merzts" 532 U S at 

604 (EmphaSIS added) Yet, an accepted offer of judgment, by no defimtIOn, IS a 

judgment on the merzts WIth an offer of judgment, such as m the present case, 

there IS no JudICIal determInatIOn of the merIts ThIS IS a CrItIcal pomt mIssed by 

the Fourth CIrCUIt m Grzssom 

Moreover, It IS very Important to recognIze that the Grzssom Court was 

applymg Rule 68 of the Federal Rules of CIvIl Procedure and was not applymg 
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South Carolma law or South Carolma's verSIOn of Rule 68 As mentIOned above, 

the legal effect or sigruficance of an accepted offer of Judgment under Rule 68, 

SCRCP, IS to be governed by state law, not federal law In Belton, the South 

Carolma Supreme Court has clearly spoken - an accepted offer of Judgment IS not 

"court actIOn" -- It IS not a resolutIOn on the ments Instead, a case resolved by 

acceptance of an offer of Judgment IS a settlement under South Carolma law 

Belton v State of South Carolma, 339 S C 71, 529 S E 2d 4, 5 (2000) Yet, a 

settlement, as explamed by the Buckhannon Court, IS a voluntary change m 

conduct by a defendant WIthout any judlclal deCISIOn on the ments, and as such, It 

cannot gIve nse to "prevaIlmg party" status for any of the settlmg partIes Thus, 

under Belton and Buckhannon, Hueble, as a settlmg party, does not qualIfy as a 

"prevaIlmg party" entItled to attorney's fees and costs under SectIOn 1988 3 

3 The prevIOus conclUSIOn that Hueble does not qualIfy as a "prevaIlmg party" 
under SectIOn 1988 IS further eVIdent because there has been no adjudIcatIOn of rus SectIOn 1983 
claIm Hueble asserted numerous state law claIms agamst Vaughn and a smgle federal claIm 
Hueble also asserted numerous state law claImS agamst SCDNR The offer of Judgment was 
mclusive of all clrums and cannot be read as an adrmssIOn of lIabIlIty on the SectIOn 1983 claIm 
agamst Vaughn, whIch would thereby gIve nse to lIabIlIty under SectIOn 1988 for attorney's fees 
Indeed, under South Carolma law as explamed m Belton, an accepted offer of Judgment cannot 
be construed as an admIssIOn of lIabIlIty on any claIm because It IS not a resolutIOn on the ments 
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B The Appellant Hueble IS not a "prevaIlmg party" because 
he and the Respondent Vaughn had competmg causes of 
actIOn on WhICh both recovered and In fact Vaughn 
recovered a sIgmficantly greater amount 

As Judge Gnffith recognIzed, Hueble and Vaughn had competmg claIms for 

monetary relIef WhIle Rueble alleged varIOUS state and federal claIms agamst 

Vaughn, Vaughn also alleged counterclaIms for slander, lIbel, abuse of process and 

mtentIOnal mfhctIOn of emotIOnal dIstress (R 65-69) Shortly after acceptmg the 

offer of Judgment from SCDNR and Vaughn, Hueble entered mto a settlement of 

the counterclaIms wIth Vaughn reqUIrIng payment of $25,000 to Vaughn 

Therefore, through theIr respectlve settlements, both lItlgants recovered 

monetarIly Vaughn's recovery far exceeded Rueble's recovery Vaughn receIved 

almost five tlmes the amount that Hueble dId 

Based on the settlements reached by the partIes, Judge Gnffith correctly 

determmed that neIther party was the "prevaIlmg party" and that attorney's fees 

should not be awarded There IS no case law m South Carolma that addresses thIs 

scenano m a CIvIl context, absent a specIfic statutory framework such as the 

mecharuc's lIen statutes LIkewIse, there are no cases from other JunsdictIOns 

addressmg whether one party may be consIdered a "prevaIlIng party" under SectIOn 

1988 where both partIes recover or "prevaIl" on competmg claIms for monetary 

relIef ThIS case appears to be entIrely novel m that respect 
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Nonetheless, Judge Gnffith was correct m relymg on authonty from other 

JunsdictIOns where the partIes to a CIVIl actIOn both succeed on claIms for 

monetary relIef As the cases cIted pomt out, many courts have ruled that where a 

plamtlff has recovered on hIS complamt and the defendant has recovered on hIS 

counterclaIm, there IS eIther no "prevaIlmg party" or the "prevaIlmg party" IS the 

party who receIved the "net Judgment" or the hIghest amount recovered by the 

partIes See generally, Who zs the "Successful Party" or "Prevazlzng Party" for 

Purposes of Awardzng Costs Where Both Partzes Prevazl on Affirmatzve Clazms," 

66 A L R 3d 1115 (2010) Applymg those two pnmary rules to the case at bar, It IS 

clear that Rueble does not qualIfy as a "prevaIlmg party" m thIs lItIgatIOn under 

eIther rule 

In a related context, the South Carolma Supreme Court ruled m Heath v 

Courzty of Azken, 302 S C 178, 394 S E 2d 709 (1990), that "[a] court determmes 

the prevaIlmg party by evaluatmg the degree of success obtamed" 394 S E 2d at 

711 In the case at bar, there was no adjudIcatIOn on the ments of any claIms or 

counterclaIms The partIes voluntanly resolved those claIms, and hence, It cannot 

be saId that Rueble prevaIled and Vaughn dId not At best, a companson of the 

monetary recovenes by both partIes would suggest that If anyone prevaIled, It was 

Vaughn But at any rate, there IS no baSIS for determmmg under the present 

CIrcumstances that Rueble qualIfies as a "prevaIlmg party" m thIS lItIgatIOn and 
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thus IS entItled to costs under Rule 54(d), SCRCP, mcludmg attorney's fees If 

Hueble IS not entItled to recover costs under Rule 54( d), then he IS clearly not 

entItled to recover under SectIOn 1988 4 In short, Judge Gnffith's rulmg that 

Hueble IS not a "prevaIlmg party" entItled to recover under SectIOn 1988 should be 

affirmed on thIS addItIOnal basIs 

II The tnal court dId not abuse Its dIscretIon m rulIng that even If the 
Appellant WIlham Rueble were a "prevaIlmg party," attorney's fees 
and costs were not recoverable due to specIal CIrcumstances that 
rendered such an award unjust 

In addItIOn to rulmg that the Appellant WIlham Hueble does not quahfy as a 

"prevaIlmg party," Judge Gnffith also ruled that, even If Hueble were a "prevaIlmg 

party," attorney's fees and costs are not recoverable due to specIal CIrcumstances 

that rendered such an award unjust In Hensley v Eckerhart, 461 US 424 (1983), 

the Umted States Supreme Court held that "a prevaIlmg plamtIff should ordmanly 

recover an attorney's fee unless speczal Clrcumstances render such an award 

unJust" 461 U S at 429 (EmphasIs added) 

In the present case, Judge Gnffith found that an award of attorney's fees to 

Hueble would be unjust for three pnncipal reasons FIrst, he determmed that the 

4 SectIOn 1988(b) provIdes that III federal CIVIl nghts actIOns, "the court, III Its 
dIscretIOn, may allow the prevaIlIng party, other than the Urnted States, a reasonable attorney's 
fee as part a/the costs" 42 USC § 1988(b) (EmphasIs added) 
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settlement of Vaughn's counterclaIms by Hueble, whIch allowed both partIes to 

recover on competmg claIms, dId not entItle hIm to attorney's fees Second, he 

ruled that the offer of Judgment of $5,100 was a nUIsance-value settlement and dId 

not constItute a level of success as would JustIfy an attorney's fees award ThIrd, 

he concluded that Hueble dId not obtam the deSIred result from thIS lItIgatIOn 

because he settled for a nom mal monetary recovery alone 

The standard of reVieW for Judge Gnffith's rulmgs m thIS regard IS an abuse 

of dIscretIOn standard It IS well settled that an award of attorney's fees under 

SectIOn 1988 IS revIewed for an abuse of dIscretIOn See, Johnson v CIty of AIken, 

278 F 3d 333, 336 (4th Clr 2002) See also, Heath v County of AIken, 302 S C 

178, 394 S E 2d 709 (1990) (applymg abuse of dIscretIOn standard of reVIew for 

attorney's fees claIm under state law) "An abuse of dIscretIOn occurs when the 

conclUSIOns of the tnal court are eIther controlled by an error of law or are based 

on unsupported factual conclUSIOns" KInakzdes v School Dlst of GreenVIlle 

County, 382 S C 8, 675 S E 2d 439, 445 (2009) "[U]nder the abuse of dIscretIOn 

standard the revIewmg court IS oblIgated to gIve great deference to the tnal court's 

Judgment" JamIson v Ford Motor Co, 373 S C 248, 644 S E 2d 755, 766 (Ct 

App 2007) 

WhIle Hueble dIsputes Judge Gnffith's findmg of speCIal CIrcumstances 

necessary to declme to award attorney's fees, he does not argue or demonstrate that 
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Judge Gnffith actually abused hIS dIscretIOn m so rulmg Hueble only presents 

arguments as to why thIS Court should dIsagree wIth those rulmgs or have a 

dIfference of opmIOn The standard of reVIew, however, IS not de novo, and as a 

result, Hueble has not met hIS burden 

As mentIOned, Judge Gnffith ruled that the settlement by the partIes of all 

claIms and counterclaIms constltutes specIal CIrcumstances that warrant the demal 

of attorney's fees He determmed that Hueble settled Vaughn's counterclaims for a 

total of $25,000, WhICh was almost five tImes more that Hueble receIved for 

resolvmg hIS state law and federal clalms agamst both Vaughn and SCDNR The 

fact that both partIes resolved all of theIr competmg clalms WIth both partIes 

receIvmg monetary recovenes does not warrant one party - Hueble -

supplementmg hIS recovery by the recovery of attorney's fees Judge Gnffith's 

determmatIOn m thIS regard IS entIrely wlthm the dIscretIOn conferred on a tnal 

judge and does not represent an error of law or any abuse of that dIscretIOn 

Hueble has not presented any authonty from any jUnSdictIOn where a court has 

held that consIderatIOn of the monetary recovenes by both partIes on competmg 

claIms was not an appropnate conSIderatIOn m determmmg whether an award of 

attorney's fees to one party was JustIfied 5 

5 Hueble argues that Judge Gnffith should not have placed any weIght on the 
settlement of Vaughn's counterclaIms because that was done at the InSIstence of Hueble's 
Insurance carner That argument IS mentless The momes pard for the settlement on both SIdes 
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In addItIon, Judge Gnffith had ruled that the offer of Judgment of $5,100 

was a nUIsance-value settlement and dId not constItute the degree of success as 

would JustIfy an attorney's fees award Rueble has not shown that thIS rulmg was 

an abuse of dIscretIOn In fact, Rueble spends a maJonty of hIS bnef dlscussmg the 

cases cIted by Judge Gnffith but falls to focus on why or why not "specIal 

CIrcumstances" have not been demonstrated At any rate, Judge Gnffith was well 

wIthm hIs dIscretIOn m concludmg that the $5,100 amount paId to Rueble was 

mere nUIsance-value, whIch was defined by the Seventh CIrCUIt as " [ a] 

compromIse for less than the costs of defense" Fletcher v Czty of Fort Wayne, 

162 F 3d 975, 976 (7th Clr 1998) In fact, Judge Gnffith made the followmg 

findmgs WhICh are uncontradIcted and unchallenged on appeal 

[In the present case] the Defendants antICIpated defense 
costs well m excess of $5,100 If thIS case were to go 
forward to tnal The partIes stated that there were 
addItIonal depOSItIons scheduled, extensIve motIons m 
lImme were antICIpated, and the tnal was estImated to 
take four or five days The $5,100 offered to resolve thIS 
case was clearly less than the costs of defense whIch IS 
the defimtIOn of nUIsance-value settlement 

(R 9) As mdIcated, these findmgs are not challenged by Rueble The expense of 

thIS lItIgatIOn IS not demed by hIm nor can It be, partIcularly gIVen the fees he 

allegedly Incurred and IS seekmg to recover 

were paId by Insurers for the benefit of the partIes Hueble cannot deny the benefit that he 
receIved from the settlement and from resolvmg Vaughn's counterclaIms agamst mm 
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Judge Gnffith's rulmg based on the nUIsance-value of the $5,100 recovery IS 

fully supported by the case of Fletcher v Czty of Fort Wayne, 162 F 3d 975, 976 

(7th Clr 1998), whIch as mentIOned above has been cIted favorably by the South 

Carolma Supreme Court See, Belton v State of South Carolzna, 339 S C 71,529 

S E 2d 4, 5 (2000) In Fletcher, the Seventh CIrcUIt concluded that "[t]he dlstnct 

Judge dId not abuse hIS dIscretIOn m concludIng that these settlements [of $2,500 

and $5,000] reflected only nUIsance value, so the plaIntIffs were not entItled to 

attorneys' fees" 162 F 3d at 978 See also, Tyler v Corner Constructzon Corp, 

167 F 3d 1202, 1206 (8th Clr 1999) (nUIsance settlement represents a specIal 

cIrcumstance that would render an attorney's fees award unjust) 

The same IS true here Rueble, m fact, has not shown that the full value or a 

faIr value of hIS SUIt IS $5,100 It IS IllogIcal to belIeve that Rueble mcurred In 

excess of $150,000 In attorney's fees and costs on a case where he was seekmg to 

recover only $5,100 In short, the fact that the case settled for $5,100 supports 

Judge Gnffith's conclUSIOn that Rueble accepted a nUIsance-value settlement and 

dId not achIeve the success necessary to ment an award of attorney's fees 

ThIS conclusIOn IS further supported by the fact that Rueble obtamed no 

recovery other than monetary relIef To the extent that Rueble claims that thIS case 

was "not about the money," he has stIll not achIeved any success In the lItIgatIOn 

It IS WIthOUt dIspute that Rueble receIved only monetary relIef m resolutIOn of the 
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lItIgatIOn WhIle he sought mJunctIVe relIef m hIS Amended Complamt, no such 

relIef was granted, and any alleged voluntary cessatIOn of conduct by Vaughn, as 

may be asserted by Rueble, IS nnmatenal because the "catalyst" theory as a basIs 

for an award of attorney's fees was rejected by the Umted States Supreme Court m 

Buckhannon 

In sum, Judge Gnffith's findmg that Rueble's recovery was "tnvlal" and 

"nommal" IS supported by the record and has not been shown to be an abuse of 

dIscretIOn 6 Because the Rueble's recovery was de mznzmzs, Judge Gnffith acted 

withm hIs broad dIscretIOn m concludmg that an award of attorney's fees under 

SectIOn 1988 would be unjust under the CIrcumstances 

III The Appellant WIlham Hueble's thIrd Issue on appeal IS at best 
premature Because the tnal court concluded that Hueble was not 
entItled to recover any attorney's fees, It was not necessary for the court 
to address the reasonableness of the fees claImed 

As a thIrd Issue on appeal, the Appellant Rueble contends that Judge Gnffith 

erred m fallmg to award reasonable attorney's fees usmg the lodestar analysIs 

ThIS Issue on appeal IS at best premature 

Judge Gnffith dId not refuse to apply the lodestar standard Re sImply 

6 At the heanng, Hueble's counsel conceded that ills recovery of $5,100 was 
"modest" although he derues that the recovery may be consIdered "norrunal" (R 247) 
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declmed to award any attorney's fees under SectIOn 1988 because Hueble was not a 

"prevaIlmg party" and because an award of attorney's fees was unjust under the 

CIrcumstances Judge Gnffith dId not reach the Issue raIsed m Hueble's thIrd Issue 

on appeal Because Judge Gnffith concluded that Hueble was not entitled to 

recover any attorney's fees, It was not necessary to address the reasonableness of 

the fees claImed 

UltImately, If thIS Court were to reverse Judge Gnffith's order and find that 

Hueble IS a "prevaIlmg party" and IS entitled to an award of attorney's fees, It WIll 

be necessary for thIS Court to remand to the tnal court for a determmatIOn of the 

fees to be reasonably and appropnately awarded Hueble hImself recogmzes that, 

gIven the posture of thIS case, thIS Court cannot make an award of any specIfic sum 

of attorney's fees and that a remand IS necessary In the "ConclUSIOn" sectIOn of 

hIS bnef, Hueble requests a remand to "determme the reasonable costs, mcludmg 

attorney's fees to be awarded through applIcatIOn of the lodestar analYSIS" See, 

Appellant's Bnef, p 26 Thus, there IS no need for the Court to even address the 

thIrd Issue on appeal 
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CONCLUSION 

Based on the foregomg dIscussIOn and analysIs, the Respondent Enc Randall 

Vaughn respectfully requests that tills Court affirm the order of CIrcUlt Court Judge 

Eugene C Gnffith, Jr, filed May 24, 2010, denymg the Appellant's motIon for 

attorney's fees and costs under Rule 54(d) and 42 USC § 1988 

ColumbIa, South Carolma 
January 18,2011 

Respectfully submItted, 

DAVIDSON & LINDEMANN, P A 

~J~_ BY ____________ _ 
ANDREW F LINDEMANN 
1611 DevonshIre Dnve 
Post Office Box 8568 
ColumbIa, South Carolma 29202 
(803) 806-8222 

J VICTOR McDADE 
DOYLE, TATE & McDADE, P A 
Post Office Box 2125 
Anderson, South Carolma 29622 
(864) 224-7111 

THOMAS E RITE 
I-llTE & STONE 
Post Office Box 805 
AbbeVIlle, South Carolma 29620 
(864) 366-5400 

Counsel for Respondent 
Ene Randall Vaughn 

18 



CERTIFICATE OF COUNSEL 

The undersIgned counsel for the Respondent Enc Randall Vaughn certIfies 

that the Fmal Bnef of Respondent complIes wIth Rule 211(b), SCACR 

ColumbIa, South Carolma 

January 18,2011 

DAVIDSON & LINDEMANN, P A 

?/"~-BY ____________ _ 
ANDREW F LINDEMANN 
1611 DevonshIre Dnve 
Post Office Box 8568 
ColumbIa, South Carolma 29202 
(803) 806-8222 

J VICTOR McDADE 
DOYLE, TATE & McDADE, P A 
Post Office Box 2125 
Anderson, South Carolma 29622 
(864) 224-7111 

THOMAS E HITE 
HITE& STONE 
Post Office Box 805 
AbbevIlle, South Carolma 29620 
(864) 366-5400 

Counsel for Respondent 
Ene Randall Vaughn 



CERTIFICATE OF COMPLIANCE 

The undersIgned counsel for the Respondent Enc Randall Vaughn certIfies 

that the Fmal Bnef of Respondent complIes wIth the Supreme Court's Order of 

August 13, 2007, regardmg personal IdentIfiers and senSItIve mformatIOn 

ColumbIa, South Carolma 

January 18,2011 

DAVIDSON & LINDEMANN, P A 

~/P~ By ____________ _ 
ANDREW F LINDEMANN 
1611 DevonshIre Dnve 
Post Office Box 8568 
Columbia, South Carolma 29202 
(803) 806-8222 

J VICTOR McDADE 
DOYLE, TATE & McDADE, P A 
Post Office Box 2125 
Anderson, South Carolma 29622 
(864) 224-7111 

THOMAS E HITE 
HITE& STONE 
Post Office Box 805 
AbbevIlle, South Carolma 29620 
(864) 366-5400 

Counsel for Respondent 
ErIC Randall Vaughn 



CERTIFICATE OF SERVICE 

The undersIgned employee of DavIdson & Lmdemann, P A , attorneys for the 
Respondent, does hereby certIfy that servIce of the BrIef of Respondent was made 
upon all counsel of record by placmg copIes m the Uruted States Mall, first class 
postage prepaid, at the below lIsted addresses clearly mdlcated on Said envelopes thIs 
the 18th day of January 2011 

J olm P RIordan, EsqUIre 
SmIth Moore Leatherwood, LLP 

300 East McBee Avenue - SUIte 500 
Post Office Box 87 

GreenvIlle, South Carolma 29602-0087 

Jonathan S Gasser, EsqUIre 
Gregory P HarrIS, EsqUIre 

HarrIS & Gasser 
1529 Laurel Street 

ColumbIa, South Carolma 29201 

J VIctor McDade, EsqUIre 
Doyle, O'Rourke, Tate & McDade, P A 

Post Office Box 2125 
Anderson, South Carolma 29622 

Thomas E Hlte, EsqUIre 
Hlte & Stone 

Post Office Box 805 
AbbeVIlle, South Carolma 29620 

Steven M PruItt, EsqUIre 
McDonald, Patnck, Baggett, Poston, & HemphIll, L L P 

Post Office Box 1547 
Greenwood, South Carolma 29648 



THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM GREENWOOD COUNTY 

Court of Common Pleas 

Eugene C Gnffith, Jr , CrrcUlt Court Judge 

Case No 2007-CP-24-1056 

Wllham Alvm Hueble, Jr , 

v 

South Carolma Department of Natural Resources and 
Enc Randall Vaughn, 

Appellant, 

Defendants, 

Of Whom Enc Randall Vaughn lS Respondent 

FINAL REPLY BRIEF OF APPELLANT 

John P RlOrdan (SC Bar #65284) 
SMITH MOORE LEATHERWOOD 
300 E McBee Avenue, Post Office Box 87 
Greenvllle, SC 29602-0087 
(864) 242-6440/(864) 240-2498 (Fax) 
Jack nordan@sffilthmoorelaw com 

Jonathan S Gasser (SC Bar # 9904) 
Johnny@harnsgasserlaw com 
Gregory P Harns (SC Bar # 7859) 
greg@harnsgasserlaw com 
HARRIS & GASSER 
1529 Laurel Street 
Columbla, SC 29201 
(803) 779-7080, Fax (803) 746-0480 
Attorneys for Appellant 
Wllham Alvm Hueble, Jr 



TABLE OF CONTENTS 

TABLE OF AUTHORITIES 

ARGUMENTS 

I 

II 

III 

No matter the analysIs, Appellant's obtamment of an enforceable Judgment 
agamst Respondent constItuted a matenal change m the relatIOnsrup of the 
partIes, estabhsrung the necessary JUdICIal lffipnmatur for Appellant's 
desIgnatIon as prevrulmg party 

The Tnal Court's alternatIve rulmg that, even If Appellant were "prevrulmg 
party," attorney's fees and costs were not recoverable due to speCIal 
clrcumstances, was an abuse of dIscretIOn 

A remmder that Lodestar AnalYSIS IS the proper conSIderatIon for an award 
of attorney's fees IS not necessanly premature 

CONCLUSION 

Page No 

11 

1 

1 

5 

6 

6 



TABLE OF AUTHORITIES 
Page No 

CASES 

Belton v State of South Carolma, 339 S C 71,529 S E 2d 4 (2000) 1,2 

Buckharmon Board and Care Home v West Vrrglilla Department of Health 
and Human Resources, 532 US 598,602 121 S Ct 1835 (2001) 2,3,4,5 

Cothran v Brown, 350 S C 352, 360, 566 S E 2d 548, 553 (2002) 2 

Gardner v Newsome Chevrolet-BUIck, Inc ,304 S C 328, 404 S E 2d 200 (1991) 2 

Gnssom v The MIlls CorporatIOn" 549 F 3d 313 (4th Clr 2008) 3,4,5 

JamIson v Ford Motor Company, 373 S C 248,644 S E 2d 755 (Ct App 2007) 5 

KInakIdes v School Dlstnct of GreenvIlle County, 382 S C 8,675 S E 2d 439 (2009) 5 

Stemart v Lanter, 284 S C 65, 325 S E 2d 532 (1985) 2 

UtIlIty AutomatIOn 2000, Inc v Choctawatchee Electnc CooperatIve, Inc , 298 F 3d 
1238 (lIth Crr 2002) 4 

42 USC §1983 
42USC §1988 
42 USC §3613 
Ru1e 54, SCRCP 
Rule 68, SCRCP 
Rule 68, FRCP 

66 A L R 1115 (1975) 

STATUTES AND RULES 

OTHER AUTHORITIES 

11 

1,4 
1,2,4 

2 
1,4 

1 
3,4 

3 



ARGUMENTS 

I No matter the analysIs, Appellant's obtamment of an enforceable Judgment 
agamst Respondent constituted a materIal change m the relatIOnshIp of the 
partIes, estabhshmg the necessary JudiclallIDpnmatur for Appellant's 
desIgnatIOn as prevadmg party 

It IS agreed that South Carolma procedural rules govern, however, the prevrulmg 

party determmatIOn necessarIly conSIders federal statutes and case law Bemg the only 

party to have obtruned a legally enforceable judgment, Appellant was the sole party 

entitled to move for costs as allowed per that Judgment, wruch could mclude "reasonable 

attorney's fees under any statute" Rule 54, SCRCP (emphasIs added) The statute 

at Issue IS 42 USC § 1988, wruch allows an award of attorney's fees, m trus mstance, for 

partIes prevrulmg on clrums pursuant to 42 USC § 1983 Appellant was the only such 

party 

It IS not dIsputed that, upon the facts m Belton, the South Carolma Supreme Court 

deterIDlned that an Offer of Judgment "does not qualIfy as a court award" However, 

unllke the § 1988 prevaIlIng party statute, the Wlustleblower Act at Issue m Belton 

specifically reqUIred a "court or jury award" as a prereqUlslte to attorney's fees 

Therefore, any "settlement" pnor to a court or jury award, mcludmg a Rule 68 Offer of 

Judgment, was admittedly an msufficlent baSIS upon wruch attorney's fees could be 

awarded under the Wlustleblower Act 1 However, neIther Belton nor any other S C case 

has conSIdered whether the acceptance of a Rule 68 Offer of Judgment confers prevrulmg 

party status upon a § 1983 plamtlff Accordmgly, the more slgruficant holdmg m Belton IS 

the remmder that "a statute allowmg attorney's fees IS m derogatIOn of common law and 

I It 1S remmded that both prejudgment mterest and costs other than attorney s fees were awarded m Belton 

1 



must be stnctly construed" Belton v State of South Carolma, 339 S C 71,529 S E 2d 4, 

5 (2000), cltmg Stemart v Lanter, 284 S C 65, 325 S E 2d 532 (1985) 

Because our courts have not spoken on tms Issue, we may seek 
guIdance from federal cases See Gardner v Newsome Chevrolet­
BUlck Inc, 304 S C 328, 330, 404 S E 2d 200, 201 (1991) ("Smce 
our Rules of Procedure are based on the Federal Rules, where there 
IS no South Carolma law, we look to the constructIOn placed on the 
Federal Rules of CIVIl Procedure ") 2 

Cothran V Brown, 350 S C 352,360,566 S E 2d 548,553 (2002) 

Fortunately, followmg the Belton decIsIOn, the US Supreme Court further 

analyzed "prevaIlmg party" fee smftmg statutes through ItS Buckhannon deCISIOn, wmch 

pnmarily determmed that the "catalyst theory" was no longer suffiCIent for fee smftmg 

purposes In so rulmg, the Buckhannon majonty affirmed the Court of Appeals for the 

Fourth CIrcUIt, wmch had prevIOusly determmed that a "person may not be a 'prevrulmg 

party' except by VIrtue of havmg obtamed an enforceable judgment, consent decree, 

or settlement gIvmg some of the legal relIef sought" Buckhannon Board and Care Home 

V West Vrrgirua Department of Health and Human Resources, 532 US 598, 602, 121 

S Ct 1835, 1839 (2001) WillIe It IS clear that judgments on the ments and settlement 

agreements enforced through a consent decree are examples of approved prevrulmg party 

methods, a "matenal alteratIOn" m the legal relatIOnsmp of the partIes IS the overall 

prereqUIsIte to prevrulmg party status and the award of attorney's fees 

The Buckhannon concurnng oplillon states "[t]he Court today concludes that a 

party cannot be deemed to have prevaIled, for purposes of fee-smftmg statutes such as 42 

USC §§ 1988, 3613(c)(2) (1994 ed and Supp V), unless there has been an enforceable 

"alteratIOn of the legal relatIOnsmp of the partIes" That IS the normal mearung of 

2 Though admItted dIfferences eXIst between State and Federal Rule 68 both constItute final Judgment 

2 



"prevaIlmg party" m lItIgatIOn, and there IS no proper baSIS for departmg from that 

normal meanmg" Buckhannon, 532 U S 598,622, 121 S Ct 1835, 1849 (2001) 

The Buckhannon dissentmg oplmon opens by statmg "[t]he Court today holds 

that a piamtiff whose SIDt prompts the preCIse relIef she seeks does not "prevaIl" and 

hence cannot obtam an award of attorney's fees, unless she also secures a court entry 

memonalIzmg her VICtOry The entry need not be a Judgment on the ments Nor need 

there be any fmdmg of wrongdomg" Buckhannon, 532 US 598, 622, 121 S Ct 1835, 

1849 (2001) 

Nowhere m Buckhannon (mcludmg Respondent's cIted footnote 7) IS there any 

suggestIOn that the obtammg of Judgment would not suffice for the determmatIOn of 

prevaIlmg party status 3 Alternatively, nothmg suggests that the pnvate, confidentIal 

settlement reached between Respondent and Appellant's msurance company, whIch 

specIfically memonalIzed Appellant's demal of wrongdomg and OpposItIOn to smd 

settlement, could ever confer prevaIlmg party status upon Respondent, even If he had 

somehow brought a § 1983 clmm and consIderatIOn thereof was deemed appropnate 

Respondent's general reference to 66 A L R 1115, whIch was ongmally drafted m 1975, 

a year before the passage of §1988, IS of no avml gIVen the CIrcumstances regardmg the 

respectIve resolutIOn of the clauns of the partIes Appellant has a recorded Judgment, 

Respondent has a recorded dIsmIssal With prejUdICe 

To the extent argument remams, the Gnssom deCISIOn, of whIch Judge WIllIam B 

Traxler was a panel partIcIpant, persuades that acceptance of an offer of Judgment 

pursuant to Rule 68 IS sufficIent to confer prevallmg party status Gnssom ImtIally 

3 Per Respondent s theory even If the accepted offer of Judgment were for $510 00 Appellant would be 
mcapable of achIevmg prevallmg party status 

3 



remmds that "the deslgnatlOn of a party as a prevrulmg party IS a legal determmatlOn 

wruch we reVIew de novo Gnssom, 549 F 3d 313, 318 (4th Clr 2008) 

Gnssom, cltmg Buckhannon, reIterates "that for a party to be consIdered a 

'prevallmg party,' there must be a 'matenal alteratlOn of the legal relatlOnsmp of the 

partIes' and there must be 'JUdICIal lmpnmatur on the change '" Gnssom, at 318, 

cItmg Buckhannon 

Gnssom thereafter determmes that when judgment was entered pursuant to the 

Offer of Judgment 

"[sJuch judgment created a matenal alteratIOn of the legal 
relatIOnsmp between Piamtiff and Defendant by Imposmg upon 
Defendant a legally enforceable oblIgatIOn to pay Plamtlff Rule 
68 judgment represents a JUdICIally sanctIOned change m the 
relatIOnsmp between the partIes [TJhere IS JudIcIal Impnmatur 
on the change m that the dIstnct court has the Inherent power to 
compel Defendant to satIsfy such judgment [A]ccepted offer 
of Judgment made pursuant to Rule 68 has necessary JudIcIal 
ImprImatur per Buckhannon "In the crUCIal sense that It IS an 
enforceable Judgment agaInst the defendant "" 

Gnssom, at 319 (4th Crr 2008), cItmg UtllIty AutomatIOn 2000, Inc 
V Choctawatchee ElectrIC CooperatIve, Inc, 298 F 3d 1238, 1248 
(11 th Crr 2002) (EmphaSIS added) 

Accordmgly, per Rule 54, SCRCP, 42 USC §§ 1983 and 1988, Buckhannon and 

Gnssom, no matter the route of analYSIS, Appellant's obtamment of a legally enforceable 

judgment established the necessary JUdICIal lmpnmatur for Appellant's desIgnatIOn as 

prevallmg party The rejectIOn of such desIgnatIOn by the tnal court was m error 

4 



II The Trial Court's alternatIve rulIng that, even If Appellant were "prevaIlmg 
party," attorney's fees and costs were not recoverable due to specIal 
CIrcumstances, was an abuse of dIscretIOn 

Appellant does not chsagree that the standard of reVIew m regard to an award of 

attorney's fees IS an abuse of dIscretIOn standard As noted by Respondent, "an abuse of 

dIscretIOn occurs when the conclusIOns of the tnal court are eIther controlled by an error 

of law or are based on unsupported factual conclusIOns" KrrIalades V School Dlstnct of 

GreenvIlle County, 382 S C 8, 675 S E 2d 439, 445 (2009) It IS sublll1tted that both 

CIrcumstances apply m thIS mstance, as detaIled by Appellant m ItS lrutIal bnef 

In reference to the adilllSSIOn of eVIdence, the Jamison case does note that "under 

the abuse of discretIOn standard, the revlewmg court IS oblIgated to gIve great deference 

to the tnal court's Judgment" Jallllson V Ford Motor Company, 373 S C 248, 644 

S E 2d 755, 766 (Ct App 2007) However, m further dlscussmg dIscovery matters, the 

JamIson opmIOn more Importantly notes that "the faIlure to weIgh the reqUIred factors 

demonstrates a faIlure to exerCIse dIscretIOn and amounts to an abuse of dIscretIon" 

Id at 767 (EmphaSIS added) 

Here, per Appellant's earlIer analYSIS, It IS submItted that the tnal court's 

conclUSIOns, restmg largely upon Respondent's reportmg of an otherwIse confidential 

settlement entered m defiance of Appellant's Wishes, as well as the lack of consIderatIOn 

regardmg the controllmg cases of Buckhannon and Gnssom, amounted to an error of law, 

based on unsupported factual conclUSIOns Moreover, fallIng to consIder lodestar analysIs 

constItuted a faIlure to weIgh the reqUIred factors, demonstratmg a fmlure to exerCIse 

dIscretIOn, amountmg to an abuse of discretIOn 
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III A remmder that Lodestar AnalysIs IS the proper consIderatIon for an award 
of attorney's fees IS not necessarIly premature 

Appellant does not dIsagree WIth Respondent's assertIOn that consIderatIOn of a 

reasonable award of attorney's fees IS arguably premature However, havmg defIrutively 

ruled that Appellant was not the prevaIlmg party, the tnal court's subsequent, alternatIve 

and/or advIsory rulmg declarmg the eXIstence of specIal cIrcumstances preventmg an 

award of attorney's fees was lIkeWise "premature" and/or unnecessary Out of an 

abundance of cautIOn, Appellant addressed these matters to remmd of the proper analysIs 

to be appbed Such a rerrnnder IS not necessanly premature or mappropnate 

CONCLUSION 

For the reasons stated, thIs Court should reverse the Judgment of the CIrCUIt court 

by declarmg Appellant prevaIlmg party and remand WIth mstructIOn to dIsregard 

consIderatIOn of any mdependent, confIdential settlement and deterrrnne the reasonable 

costs, mcludmg attorney's fees to be awarded through applIcatIOn of the lodestar analysIs 

January 13, 2011 
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