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ARGUMENT IN REPLY

The trial court’s refusal to chér,qe the jury pursuant to the traditional circumstantial evidence

definition and explanation -as provided in State v. Edwards violated Appellimt’s state and

federal constitutional rights requiring the prosecution prove his guilt bevond a reasonable

doubt because the charge given confused the jury regardin,q how to evaluate circumstantial

evidence.

In his initial brief, Appellant argued the trial judge erred in refusing to charge fhe
jury pursuant to the traditiénal circumstantial evidence definition as requésted. On Aﬁgust '
14, -2013,'the South Carolina Supreme C(_)urt addressed the circumstantial evidence charge
as given 1n criminal cases in South Carolina. In State V. Logap,‘ Op. No. 27296 (S.C. Sup. »

Ct. filed ‘Aug. 14, 2013), the Court ;‘re;/isited [its] ‘pasf discussions regarding- the
circqmstantial_ evidence charge, and articulate[d] for the benéﬁt of the-'bench. and bar a
circumstantial evidence charge reflecting the proper balance between the state’s burden and
tﬁe jury’s responsibility.” As the Court exiolained, the purpose of a clear jury instruction
concerning analyzing circumstantial evidence is paramounf. Id. Although direct and
circumstantial‘ evidence méy carry the éame weight, “a jury cannot accurately analyze these
two types of evidence us'ing identical approaches.” Id.

Specifically, circumstantial evidenée, unlike direct eyidence, “requires jurors to find
that the proponent of the evidence has connected éollateral facts in order to prove the
proposition propounded.” ﬂ Thus, “[a]nalysis of circumstantial evidence is plainly a more |
intelléctual process.” Id. In light of the differing analysis required when examiniﬁg direct
versus circumstantial evidence, the Coﬁrt provided a proper jury instruction for trial courts

to use. Important for Appellant’s case, the instruction directs jurors that “to the extent the




state relies on circumstantial evidence, all of the circumstances must be consistent with éach
other, and when taken together, point conclusively to the guilt of the accused beyond a.
reasonable doubt.” The instruction also provided that “[i]f tﬁese circumstances merely
portray the defendant’s behavior as suspicious, the proof has failed.” Id.

Although the Court held that a trial judge may instruct the jury as to éircmnstantial

evidence as provided in State v. Grippon, 327 S.C. 79, 489 S.E.2d 462 (1997) and State v.
Cherry, 361 S.C..588, 606 S.E.2d 475 (2005) the Court held that a trial j‘udge may not fely :
exclusively on that charge over a defendant’s objection. Id. -Clear, cogent, and éénci'se
instructions dirécting the jury én how to analyze the circumstantial' evidence before it was
~ necessary in Appéllant’é case. As‘detailed in Appellant’s brief, the state’ presented ‘a very
' wéak case, consisting entirely of circumstantial evidence. The statute required the s;[ate
prove Appellant possessed rﬁaterial that contained a visual representation of a minor
engaging in sexual activity and knew the content of the materiai. See S.C. Code Ann. § 16-
15-410(A). Appellant adnlitted the material _fdund on the hard drive satisﬁed the statute’s
definition of child pérnography, but denied possessing the material or having knowledge of
the content of the material. “On this point, the prosecution presented absolutely no direct
evidence that Appéllant downloaded the‘ material or was aware .the material had beéﬁ
- downloaded. Even the prosecution’s witnesses denied observing child pbmography on 'the
computers and testified that multiple people had unfettered éccess to the computer. The
issue of who downloaded the materials was the only issue before the jury. It was imperative:
that the jury not make its decision based on “emotion or intuition instead of a rational, -
deliberative process,” and the way to accomplish this goal was through a clear and concise

jury charge, such as the one announced in Logan.




. Due to the absolute paucity of direct evidence against Appéllan‘; concerning his
having downloaded the materiai or having knowledge of the matérial a;nd the undisputed
eVidenée indicated that at least four other people had gccéss fo the computer and the
» knowledge required to download materials at the time the prohibited materials were
denloadéd, justice required the trial judge to instruct the jury that the -circumStantial
evidence must ".‘p;)int conclusi’vely to the guilt of the _éccused.” Here, the evideﬁce against
» lAppellant was the same as the e\}idenée against his stepdaughters and their ﬁénds. None of

‘the "circux'nstanti'al evidence concl{_lsively pointed to Appellant’s guilt.




CONCLUSION

Appellant respectfully requests this Court reverse his convictions and remand for a
new trial.

Respectfully submitted, - 7

Susan B. Hackett
Appellate Defender
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