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~John A. Gist, #81883,

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Applicant,

)

)

)

)

)

)

)

)

)

)

%

State of South Carolina, )
)
)
)

Respondent.

IN THE COURT OF COMMON PLEAS

,/\/‘)
FOR THE FIFTH JUDICIAL CIRCUIT2. - &)
' : A =
z B %
2013-CP-40-00642 ‘0 Ty e
' ' O Pl
£ B Z
0% 8
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CONDITIONAL ORDER OF DISMISS&L

This matter comes before this Court by way of an application for post-conviction relief

filed February 1, 2013.

Applicant was true bill indicted at the May 2007 term of the Richland County Grand Jury

for Criminal Sexual Conduct with a Minor — First-Degree (2007-GS-40-01575).Greg Collins,
Esquire, represented Applicant on the charge. On July 20, 2009, Applicant appeared before The
Honorable Paul M. Burch where he waived presentment to a charge of Assault and Battery of a
High and Aggravated Naturp and pled guilty in lieu of the indicted charge. He was sentenced to
eight (8) years imprisonment. Applicant did not appeal the plea or sentence.

In making its decision, the Court had wefore it the available records of the Richlan
County Clerk of Court regarding the subject convictions, Applicant's records from the South

Carolina Department of Corrections, ‘the Applicant’s épplication, and the Respondent’s Return

and Motion to Dismiss.

In his current Application, Applicant alleges that he is being held in custody unlawfully

for the following reasons:
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10.  State concisely the grounds on which you base your allegation that you are being held in
custody un!éwfuily: ‘ , —
@ L e—‘{:‘Cﬁ C+ ve Ass 1;5-‘}?3\1@(’ e (‘)“PGL&Y%] .
®) Q;L\—l‘)ec:“’i’/l/\.»f;\%erZ’)’ur{c;cs{fc*&‘fnm o
© _
11.  State cbncisety and in the same order the facts which support ezch of the grounds set out
in (10): - ' '
&) - A‘H’Arﬁ‘zy |9 t('{ /\}o‘f' T.A"FO rrrl YIe, n‘F Ty k%“*o ;4/}(»80\} “
(b) Senten C{nn. Sudos 1214 Nat how e..jg";i:‘s i :SH%IACCEF*H&
{©) . 2 ‘/ ’

Findi_llgs of Fact and Conclusions of Law
Timeliness — S.C. Code §17-27-45(a)

This Court agrees with Respondent that this Application for Post-Conviction Relief
should be summarily dismissed for failure to comply with the filing procedures of the Uniform
Post-Conviction Procedure Act. S.C. Code Ann. §17-27-10 to -160. V
S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within
one year after the entry of a judgment of conviction or within one year

after the sending of the remittitur to the lower court from an appeal or the

filing of the final decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all appiications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 {1556).

For the purposes of this Order, Applicant’s conviction/sentence was “finalized” on'the date of his
conviction or the date of the Remittitur from any direct appeal, whichever was later, i.e. July 20,
2009. Adding one (1) year per S.C. Code § 17—27;45(a) and one (1) day per Rule 6(a), SCRCP
means that this PCR application had to be filed by July 21, 2010. This Application was filed on

February 1, 2013, which was well beyond the expiration of the statutory time period for
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~A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638
(1994). In addition, S.C. Code Anr. § 17-27-70(c) (1985) authorizes the Court to “gfant a motion
by either party for summary disposition of [an] application when it appears from the pleadings ...

that there is no genuine issue of material fact and the moving party is entitled to judgment as a

FLOTSS N

matter of law.” Therefore, this Court shall summarily dismiss the application for post-convicﬁon
relief for failure to file within the time mandated by the Post-Conviction Procedure Act.
A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Court to "grant a motion

by either party for summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law." Therefore, this Court finds that the application for post-conviction relief is
summarily dismissed for the reasons explained above.
FAILURE TO STATE A CLAIM

Further, the current application fails to state a claim which would entitle Applicant to

relief. Applicant contends his plea counsel was ineffective for failing to advise him of the right to

s

direct appeal following the entry of his plea. Even if taken as true, such an allegaticn 15 not
sufficient grounds to warrant a grant of relief to Applicant. Therefore, Applicant has failed to set
forth a claim which would entitl‘e him to relief.

Absent extraordinary circumstances, such as when there is reason to think a rational
defendant would want to appeal (for example, because there are nonfrivolous grounds for appeal)

or when the defendant reasonably demonstrated an interest in appealing, there ‘is no
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constitutional requirement that a defendant be informed of the right to direct appeal from a guilty

plea. Roe v. F lores-Or_tegg, 528 U.S. 470 (2000). The South Carolina Suprerhe Court has épplied
this standard to guilty pleas as well, saying:

...absent extraordinary circumstances, there is no constitutional
requirement that a defendant be informed of the right to appeal -
from a guilty plea... The bare assertion that a defendant was not
advised of appellate rights is insufficient to grant relief. Instead,
there must be proof that extraordinary circumstances exist such
that the defendant should have been advised of the right to appeal.

Woathers v. State, 319 S.C. 59, 459 S.E.2 838 (S.C. 1995).Therefore, even if aken as true, an
allegation that counsel did not inform Applicant of the right to direct appeal is not per se reason
to warrant a belated direct appeal. Accordingly, this claim must be summarily dismissed;

NO GENUINE ISSUE OF MATERIAL FACT

Applicant also contends the plea court was without proper subject matter jurisdiction to
accept the underlying guilty plea. Applicant has failed to set forth anything to support such a
claim and that allegation, standing alone, fails to set forth any genuine issue of material fact for
this Court to consider.

In post-conviction relief, an Applicant wishing to raise challenges to the sufficiency of an
indictment must do so in the contexf of ineffective assistance of counsel, basically alleging that
his triai counsel failed to properly move to quash the indictment in accordance with
Ann. § 17-19-90 (2003). A claim of this nature is subject to the procedural bars in the Uniforrr/l
Post-Conviction Procedure Act — notably the statute of limitations and successiveness_. See S.C.
Code §§ 17-27-45 and -90 (2003).

An Applicant may still challenge the subject matter jurisdiction of the trial court, and

such a claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342,540 SE.2d

' Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). However,

846 (2001), goverruled in part by 158
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“[c]ircuit courts obviously have subje& matter jurisdiction to try criminal matters.” Gentry, 363
SC 93, 610 S.E.2d 494, 499 (2005)-; See also S.C.'. Const. Art. V, § 7. Thus, the Applicant must
- present evidence that his_ case is of some Aclass over which the circuit colirt does not have the
authority to preside. The Applicant’s conviction involved a criminal charge in General Sessions
Court. Thus, the cifcuit_couﬁ had subjéct matter jurisdiction and this claim fails to set forth any
genuiﬁé issﬂu; of materlé;l "fa:ctA for thls Couﬁ té consider. Accordingly, it must be summarily
dismissed.

Based upon its review of the pleadings in this matter, this Court does not see the need to
appoint counsel to represent the Applicant and expresses its intent to summarily dismiss fhis
matter unless the Applicant advises this Court with specific reasons, factual or legal, why it

should not dismiss the matter in its entirety. The Applicant is granted thirty (30) days from the

date of service of this Order upon him to show why this Order should not become final. The

Applicant shall file any reasons he may have with the Richland County Clerk of Court and shall

serve opposing counsel at the following address:

Assistant Attorney General
Robert D. Corney

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

AND IT IS SO ORDERED this i£ day of A;ph’] ,2013.

The Honorable Ié/Casey Mar_ming
Chief Administrative Judge
Fifth Judicial Circuit

Columbia, South Carclina
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
John A. Gist ) CASE NO.
& Plaintiff ) 2013-CP-400-0642 _
e - ) R S S
V. ) MOTION AND ORDER INFO)@AATI@N' *2 - -
o ) FORM AND COVER SHEET % T
State Of South Carolina ) o = Az
: s S w
X Defendant. ) om g 5 _
— ; RE = Y :
Plaintiff’s Attorney: Defendant’s Attorney: m—:_ =G
John A. Gist, Bar No. Megan Harrigan, Bar No. Lo TR =
Address: - Address: T 5 ‘;’r‘ -
6564 Margate Road Post Office Box 11549 ' ==
Columbia, South Carolina 29203 Columbisa, South Carolina 29211 )
phone: fax: phone: 803-734-3319 fax: 803-734-4113
e-mail: other: e-mail: mharrigan@scag.gov other:

[ ] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)
X FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT)
[ ] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information

Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [ ] YES / XINO
SECTION II: Motion/Order Type

[] Written motion attached
DX Form Motion/Order
I hereby move for relief or action"by.the court as set forth in the attached proposed order.

7

gz March 19, 2013
Signatipg?of Attorney for [ IPlaintiff / [X]Defendant Date submitted
& SECTION III: Motion Fee

[ ] PAID - AMOUNT:
] EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect

[] Indigent Status [ ] State Agency v. Indigent Party
[} Sexually Violent Predator Act X Post-Conviction Relief
_[] Motion for Stay in Bankruptcy
[ ] Motion for Publicatien  |__j Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached
order. ‘ JUDGE
] Other:
CODE: Date: l
CLERK’S VERIFICATION ’
Date Filed:
Collected by:
] MOTION FEE COLLECTED:
] CONTESTED — AMOUNT DUE:
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