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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Appellate Case No.: 2026-000244
 
Good afternoon,
 
Please find attached for filing, our letter providing an update to this Court on the
status of our Transcript requests for the January 9, 2026 and February 19, 2026
hearings.  All counsel of record are copied on this email.  We will update the Court
once we receive the requested February 19th transcript. All counsel of record are
copied on this email. Please let us know of anything further is required at this time. 
 
Thank you and best regards,
 

Teri Rewt
Legal Assistant II
d: 843.329-8346 | f: 843.727.2995
trewt@csvl.law  |  www.csvl.law
40 Calhoun Street, Suite 400, Charleston, SC 29401
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8150665v.1 


March 5, 2026 
 


The South Carolina Court of Appeals 
The Honorable Jenny Abbott Kitchings 
Clerk of Court 
PO Box 11629 
Columbia, SC 29211 
ctappfilings@sccourts.org  
 


 


Re: First Financial of Charleston, Appellant v. Otha Delaney, Respondent 
Appellate Case No.: 2026-000244 
Charleston County Civil Case No.: 2011-CP-10-07166 
CSVL File No.: 5911-70041 


 
Dear Ms. Kitchings: 


 
It has come to our attention that the Court and all counsel might have been inadvertently not 


included on all emails between my office and the Court Reporter regarding the transcript of the hearing 
which took place on January 9, 2026, in the State Court case.  In that regard, I have attached to this 
correspondence as Exhibit A, the remaining follow-up emails with the Court Reporter confirming 
payment for the transcript and the Court Reporter’s production of the January 9, 2026, hearing transcript.   


 
Also attached to this correspondence as Exhibit B are reply emails from the Court Reporter to 


our office regarding the transcript for the hearing that took place on February 19, 2026. Our request for 
this transcript was previously filed with the Court on February 26, 2026. We are still waiting on the 
production of this transcript, and will confirm with the Court once we have received this transcript.  


 
Please let us know if anything further is required at this time. By copy of this letter, we are 


providing the email threads to all counsel of record. 
 


Sincerely yours, 
 
s/Brenten H. DeShields 
 
SKYLER C. WILSON  
BRENTEN H. DESHIELDS 


BHD:tjr 
Enclosures: as stated above 
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You don't often get email from hlandry@sccourts.org. Learn why this is important


From: Landry, Heather
To: Wright, Ella M.
Subject: Re: Transcript Request - 1/9/26 - Delaney v. First Financial
Date: Wednesday, March 4, 2026 3:57:30 PM
Attachments: image001.png


01092026-Charleston-CP-Delaney v FCC-Transcript.pdf


Good afternoon,


I've received payment.  The transcript is attached.  


Thank you,


Heather R. Landry, CVR
SC Official Court Reporter II


From: Wright, Ella M. <Ewright@csvl.law>
Sent: Friday, February 27, 2026 9:31 AM
To: Landry, Heather <hlandry@sccourts.org>
Subject: RE: Transcript Request - 1/9/26 - Delaney v. First Financial
 


*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


Yes, I sent a check so it should get there early next week. Thank you for checking!
 
csvl-block


Ella Wright
Legal Assistant I
d: 843.329-1260| f: 843.727.2995
EWright@csvl.law  |  www.csvl.law
40 Calhoun Street, Suite 400, Charleston, SC 29401


 
 
From: Landry, Heather <hlandry@sccourts.org> 
Sent: Friday, February 27, 2026 9:14 AM
To: Wright, Ella M. <Ewright@csvl.law>
Subject: Re: Transcript Request - 1/9/26 - Delaney v. First Financial


 


Good morning, 
  
I'm following to make sure that you have received the invoice that was provided in a link in an
email sent on February 22nd.  Do you still want to order a copy of the transcript regarding the
Delaney v. FFC hearing that took place on January 9th?
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Heather R. Landry, CVR
SC Official Court Reporter II
 
 


From: Landry, Heather <hlandry@sccourts.org>
Sent: Sunday, February 22, 2026 9:50 AM
To: Wright, Ella M. <Ewright@csvl.law>
Subject: Re: Transcript Request - 1/9/26 - Delaney v. First Financial
 
Good morning, 
 
Below is a link to the invoice.  Once payment has been received, I'll email a PDF of the
transcript.  
 
View Invoice 
 
Thank you,
 


Heather R. Landry, CVR
SC Official Court Reporter II


From: Wright, Ella M. <Ewright@csvl.law>
Sent: Friday, February 20, 2026 2:47 PM
To: Landry, Heather <hlandry@sccourts.org>; Transcripts <transcripts@sccourts.org>
Cc: Deshields, Brenten H. <Bdeshields@csvl.law>; Wilson, Skyler C. <swilson@csvl.law>; Rewt, Teri J.
<trewt@csvl.law>; mitch.brown@nelsonmullins.com <mitch.brown@nelsonmullins.com>;
rick@1214law.com <rick@1214law.com>; Dale.h.friedman@gmail.com
<Dale.h.friedman@gmail.com>; hawkinslawfirm@aol.com <hawkinslawfirm@aol.com>;
sbrown@ycrlaw.com <sbrown@ycrlaw.com>; rhines@ycrlaw.com <rhines@ycrlaw.com>;
iandoli@twlawfirm.com <iandoli@twlawfirm.com>; Ashley Twombley <twombley@twlawfirm.com>;
Court Of Appeals Filings <ctappfilings@sccourts.org>
Subject: RE: Transcript Request - 1/9/26 - Delaney v. First Financial


 
*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


Skyler Wilson and Brenten DeShields are the attorneys representing First Financial.
 
Thank you,
 


Ella Wright
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You don't often get email from hlandry@sccourts.org. Learn why this is important


csvl-block


Legal Assistant I
d: 843.329-1260| f: 843.727.2995
EWright@csvl.law  |  www.csvl.law
40 Calhoun Street, Suite 400, Charleston, SC 29401


 
 
From: Landry, Heather <hlandry@sccourts.org>
Sent: Thursday, February 19, 2026 8:24 PM
To: Transcripts <transcripts@sccourts.org>
Cc: Wright, Ella M. <Ewright@csvl.law>
Subject: Re: Transcript Request - 1/9/26 - Delaney v. First Financial
 


The original transcript has been produced at the request of plaintiff's counsel.   So, yes, I can
deliver a copy of the transcript.  However, I need the name of the attorney at CSVL who
represents a party in the case.  I need confirmation of that before I can release the transcript.  
 
Thank you,
 
Heather R. Landry, CVR
SC Official Court Reporter II
 
 


From: Transcripts <transcripts@sccourts.org>
Sent: Thursday, February 19, 2026 10:19 AM
To: Landry, Heather <hlandry@sccourts.org>
Cc: Transcripts <transcripts@sccourts.org>
Subject: FW: Transcript Request - 1/9/26 - Delaney v. First Financial
 
 
Good morning,
Attached please find a transcript request where you were the court reporter who captured the record. 
Please let me know if you will be able to complete this transcript.
Thank you,
Court Reporter Section
 
From: Wright, Ella M. <Ewright@csvl.law>
Sent: Wednesday, February 11, 2026 4:37 PM
To: Transcripts <transcripts@sccourts.org>
Cc: Rewt, Teri J. <trewt@csvl.law>
Subject: Transcript Request - 1/9/26 - Delaney v. First Financial
 
*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***
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Please see attached!
 
Let me know if you need any further information from me.
 
Kindly,
 
csvl-block


Ella Wright
Legal Assistant I
d: 843.329-1260| f: 843.727.2995
EWright@csvl.law  |  www.csvl.law
40 Calhoun Street, Suite 400, Charleston, SC 29401


 
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.



mailto:EWright@csvl.law

https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fprotect.checkpoint.com%2Fv2%2Fr01%2F___http%3A%2Fwww.csvl.law%2F___.YzJ1OnNjanVkaWNpYWw6YzpvOjc0ZTJjM2M0Nzk4NzczYTg4NTAzYjU2NDBjNTNjN2Y5Ojc6ZTMyYjplMGQzYzRiM2U5YjJiYmNmZjQwZDI4NDAyOTIzMmY4MjA2N2EwYWIzYzBkYjdlMDNkNTk0NDgwNGE5YTRjYmI0Omg6VDpO&data=05%7C02%7CEwright%40csvl.law%7C8b4480ff405e4861c5c908de7a3095e5%7C28a53a9e955748749a0d3ad0250465e1%7C0%7C0%7C639082546488299946%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=VltUDCSxaTdKiLSPNyjXeeqNYkFlGXtDL955WgwDEGo%3D&reserved=0





From: Landry, Heather
To: Wright, Ella M.
Subject: Re: Transcript Request ID: 1885006862 - Delaney v. FFC 2/19 Hearing
Date: Thursday, March 5, 2026 3:38:55 PM


Good afternoon, 


The transcript for the Feb. 19th hearing has been finalized.  Below is the link to the invoice.  If
you have decided not to order the transcript, please let me know and I'll cancel the invoice. 


Inv. 740 - Delaney v FFC Feb. 9th Hearing Transcript


Let me know if you have any questions.


Thank you,


Heather R. Landry, CVR
SC Official Court Reporter II


From: Landry, Heather <hlandry@sccourts.org>
Sent: Monday, March 2, 2026 9:29 AM
To: Ewright@csvl.law <ewright@csvl.law>
Cc: Transcripts <transcripts@sccourts.org>
Subject: Transcript Request ID: 1885006862 - Delaney v. FFC 2/19 Hearing
 
Ms. Wright,


This transcript has already been ordered by Mr. Twombley on an expedited basis with a
delivery date of March 4th.  Therefore, I'm going to reject this request that was submitted
through the portal.


Once it has been finalized, I'll email you an invoice.  Once payment has been received, I'll email
you a PDF of the transcript. 


Please let me know if you have any questions.


Thank you,


Heather R. Landry, CVR
SCJD Official Court Reporter II
Post Office Box 251 | Dorchester, SC  29437
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(The proceeding commenced at 1:30 p.m.) 



THE COURT:  Thank you.  You can be seated.  Folks,



happy New Year.  And the case is now, I guess, another year



older.  So glad we could be here.  My understanding is that



we have several matters to hear today.  I've got first on



the list a motion to reconsider.  I think there was a motion



to reconsider that was filed that I need to hear.  There's



also a motion to intervene, and there's the motion for



sanctions.  Are those the three motions?



MR. TWOMBLEY:  Yes, Your Honor.  The motion for



sanctions should be first.  It was first filed on 2024.  The



motion to intervene is next.  It was filed prior to the



other motion which is the motion to reconsider.



THE COURT:  All right.  Mr. Hines, are those what your



understanding is to motions?



MR. HINES:  Your Honor, thank you.  May it please the



Court?  



THE COURT:  Uh-huh.



MR. HINES:  Russ Hines, H-I-N-E-S.  I think that is



correct in terms of the chronology of the filing of the



motions.  And as far as, Your Honor, I don't know, I think



it is a matter of -- well, a practical or a pragmatic



matter, the motions have a relationship to one another in



that depending on -- well, let me just speak in sort of



theoretical terms.  Our motion to reconsider, of course,
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asked Your Honor to reconsider not only the grant of this



motion for summary judgment by the plaintiff, but the denial



in our favor.  If Your Honor were to reconsider and rule as



wholesale, well, that would moot the other issues.  So my



point is however Your Honor would like to proceed in terms



of hearing the motions, I think the decision on the motions



might have some overlap.  So, I mean, I don't mean to be



pushy, Your Honor.  If plaintiff's counsel would prefer to



proceed with the motion for sanctions, that's fine.  But



just bear in mind, if you would, Your Honor, that there's a



relationship between the issues.  So as far as deciding the



motion for sanctions first, or deciding it in a vacuum, I



don't believe would be appropriate.



THE COURT:  All right.  Well, what I know is I don't



even have to ask Mr. Twombley what his position is on that.



His position is he wants to move forward on the motion for



sanctions today, and he wants to move forward on the motion



to intervene today.  Is that right?



MR. TWOMBLEY:  Yes, sir. 



THE COURT:  I figured that was the case.  Okay.  What I



want to do is I want to go ahead and hear the motion to



reconsider, then I'll hear the motion for the sanctions, and



then I'll hear the motion to intervene, all of this time



permitting.  So with that having been said, on the motion to



reconsider, Mr. Hines, Ms. Dudgeon, I'm happy to hear from
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either one or both of you, whatever you want to do.  Okay.



MR. HINES:  Thank you, Your Honor.  I'll begin on that



motion.



THE COURT:  Yes, sir.



MR. HINES:  If I may, I've got a couple of things I'd



like to approach and hand up to support my argument.



THE COURT:  Sure.



MR. HINES:  All right.  I thank you, Your Honor.  What



I've just handed up -- I'll explain this in context.  This



is, of course, our motion to reconsider Your Honor's order



filed September 18th of 2025.  Now, I think it's been



mentioned before perhaps on a status conference, this motion



is 74 pages long.  It's rather -- well, it's rather lengthy.



I would note by way of explanation, it does correspond to an



order that is nearly 50 pages long.  So there's a lot of



ground to cover.



THE COURT:  Yes, sir.



MR. HINES:  But what I'd liked to do in the interest of



time -- because I don't want to take anything away from our



written words because they were chosen as carefully as we



could to be as impactful as they could be -- and so taking



nothing away from that, I'd like to highlight on what, for



lack of a better word, would be I think the motion -- the



simplest and straightest ways that we believe we can show



that we believe areas in which we believe Your Honor -- we
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would request Your Honor essentially -- we're asking the



Court to reconsider; essentially asking the Court to reverse



itself, candidly.  And that's what we most respectfully are



asking you to do.  And, again, we'll rely, I guess, for



everything, the whole kit and caboodle, in what we've



presented in writing and also incorporate in our prior



arguments that we presented on these subjects.  But let me



get to the most, I think, quickest point I can make.  



As the Court is aware, we have pre-sale notice that's



at issue in this case, and we have post-sale notice that is



at issue in this case.  I want to talk specifically now



about the post-sale notice.  One of the arguments that we



made, Your Honor, is that we should have -- the post-sale



notice claim should have been -- we should have prevailed on



that claim -- I suppose, whether it be a dismissal of the



claim or a summary judgment on the claim -- on the basis



that of the statute of limitations.  Because this lawsuit



was originally filed back in October of 2011.  At that time,



the only claim in the case was a claim about pre-sale



notice.  In particular, it was about the original pre-sale



notice.  But that distinction isn't important for this



particular argument which, again, isolates the post-sale



notice claim.  The post-sale notice claim didn't come about



until March of 2021 when the plaintiff amended the complaint



to that. 
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The first packet of dockets that I've handed Your



Honor, it's this three documents.  The first one is a copy



of plaintiff's responses to our request for admission.



THE COURT:  Right.



MR. HINES:  The second document is page 13 of the



plaintiff's amended complaint, which is the page on which



post-sale notice cause of action is pleaded.  And last is



just a copy of the statute, 39 -- 36-9-628.  And I have



highlighted certain portions of these, and the same portions



on what I've handed to the Court and opposing counsel.  The



first thing I've highlighted here on plaintiff's request for



admission -- and this is in response to RFA discovery



request number 19 -- we asked the plaintiff to admit that



the only wrongdoing you allege against FFC in your



complaint -- and this time, we're talking about the original



complaint -- was had to do with the pre-sale notice



requirements, and that was admitted.



Turning the page to 19 B, we asked plaintiff to admit



that your complaint does not allege that FFC failed to



comply with any requirement of the UCC that's set forth in



the section on the UCC other than 36-9-611, 614.  And, Your



Honor, those sessions have to do exclusively with pre-sale



notice, not post-sale notice.  That's admitted.  We further



asked for the admission of the only monetary recovery your



complaint seeks against FFC is statutory damages under
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36-9-625 (c)(2).  That's all admitted.



Now, we go to the next page of this little packet of



things I think I've handed -- handed up, and that is where



the very short claim for post-sale notice is pleaded.  What



I've highlighted there is the allegation is that we violated



36-9-616.  Now, if you recall, Your Honor, that I just



established that it was admitted that the only allegations,



only statutory sections that were relevant to original



complaint, were 611, 614.  And this account from the amended



complaint, there's a whole new section there, 616.  



Furthermore, if you look down where I've highlighted



here in terms of the prayer for relief, the specific damages



that are asked for under that cause of action are statutory



damages of $500 each, each allegedly post-sale -- effective



post-sale notice.  Again, it's been admitted that the only



monetary recovery that was sought by that original complaint



was under 36-9-625 (c)(2).  If you'll look then at 36-9-628



(d), which is what I've highlighted on the last document I



handed up, it specifically says that the secured party is



not liable to any person under section 39-625 (c)(2), the



section I just referenced in the request to admit, for his



failure to comply with section 36-9-616.



So, Your Honor, I think it's undeniable that the



original complaint had absolutely nothing to do with



post-sale notice, nothing at all.  The only way that we get
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sued in 2021 for a post-sale notice that was sent in 2009,



12 years prior, is through plaintiff's theory that the Court



thus far has accepted is that it relates back -- relation



back to the original complaint.  Well, Your Honor, there's



just no allegation whatsoever to relate back this separate



claim, to plead it as a separate claim.  The alleged



liability is not under 625(c)(2).  It's under another



section.  The idea that this counts as the same transaction



or occurrence, Your Honor, I think is just -- that's not the



way that terminology is intended to be construed.  I mean,



it's taking a view of what happened with this loan over not



just its inception or its default or the notice that was



given after default and before disposition to then after



disposition.  I mean, there is a chunk of time here that the



plaintiff wants to say, oh, anything and all, everything



within -- let me just, for instance, say if that's correct,



would the plaintiff not be able to amend the complaint



today?  Say, well, you know what, after all, we think that



you didn't actually sell the vehicle in a commercially



reasonable way.  That's what you're required to do when you



sell our collateral.  He didn't do any of that.



The analysis that's been issued that's been endorsed in



Your Honor's order so far would say, yeah, you can do that.



This case has nothing to do with the notion that we didn't



dispose of the collateral in a commercially reasonable way,
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nothing whatsoever.  And it had nothing whatsoever to do



with post-sale notice for 10 years.  And, Your Honor, if



that claim is barred by the statute of limitations, well, I



mean, then that should be the end of the post-sale notice



for the claim respectively.



Your Honor, the other point that I wanted to get to, in



particular, had to do with the revised pre-sale notice.  And



it had to do with -- and the other thing that I handed up to



Your Honor, it's another packet of three things.  I think



three documents.  The first is section 36-9-613.  It has



some highlighting that I highlighted on it, the same as I



did this.



THE COURT:  Wait a second.  Is this the one that has



the definition of -- where are you?



MR. HINES:  This has the requirements.



THE COURT:  Okay, I'm sorry.



MR. HINES:  Your Honor, I moved onto talking -- I want



to talk about the revised pre-sale notice.



THE COURT:  Yes, sir.



MR. HINES:  On the revised pre-sale notice, Your Honor,



the -- well, let me just identify these documents for our



record.  The first one was section 613; the second is the



actual revised pre-sale itself.  Although, bearing in mind



that the real revised pre-sale notice, this is a form.  The



real one that was sent out would've had the letterhead and
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telephone number on it.  It would've had -- the information



is left blank in it, but it's the form.  And then there's a



few pages of our transcript from a hearing that we had back



in, I think it was, May, the first hearing on summary



judgment.



THE COURT:  Yes, sir.



MR. HINES:  And I've highlighted certain things from



that.



THE COURT:  Yes, sir.



MR. HINES:  Now, the revised pre-sale notice, Your



Honor, first thing I want to start with it would have to say



two things.  There's two things that I've highlighted,



anyway, under section (1)(C), as stated, the intended method



of disposition.  Now, Your Honor, this notice -- well, I



should say the three things that Your Honor found the



reasons why this revised notice didn't comply was that it



didn't state the intended method of disposition; it didn't



state the time after which any other disposition -- excuse



me -- the disposition is to be made.  And I should read that



to be a little clearer.  It states the time and place of a



public disposition or the time after which any other



disposition is to be made.  This is a private disposition.



So they knew those things.  



And we had -- were quite surprised to find out when we



received Your Honor's order that there was actually a third
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thing that had not actually been argued about a revised



notice.  And even then, conceded not to be a problem,



effectively, is that it didn't specifically state the



entitlement to an account.  And the reason I've highlighted



these things here, Your Honor, is to -- let me just start



with:  Does it state the intended method of disposition?



Well, on the last page of this bit of transcript, there's an



exchange between Your Honor and plaintiff's counsel where he



explains about the ways in which they can dispose of the



collateral.  And he talks about the -- acknowledges three



different possible ways: straight foreclosure, which would



be just keeping it; public sale, which is a public sale; and



private sale which is a private sale.  He confirms that



FCC -- or excuse me -- FFC has these options.  Those are the



options.  Now, does this notice state the intended method of



the disposition understanding that one of those methods is a



private sale?  Yes, it does.  Notice of private sale



collateral, all capitals, bold letters.  The idea that we



didn't state the intended notice of disposition, Your Honor,



is just -- is respectfully not consistent with what the



document says.  It says we're gonna sell it at a private



sale.  It says within the body of this.



Now, the thing that plaintiff's counsel really harped



on, and as we argued and maintain to this day, is really



what he's relying on is an unreasonable and
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improperly -- improperly unfair, candidly, reading of this



document.  It doesn't read as it ought to be read in -- it



just doesn't read reasonably, which all would at least say



it ought to be read reasonably.  It says "can be sold at our



auction by private sale."  He says that option -- it says



our option.  That doesn't mean we're gonna sell it.  Well,



he just said in the transcript that I pointed out to you



that FCC -- or FFC has these options, has more than one



option: private sale, public sale, straight foreclosure.



Well, what is this saying, Your Honor?  Is it they're taking



the option of selling it at a private sale.  It goes on to



say -- and I've highlighted this -- is that the collateral



will be sold.  And then he further says the funds received



from the sale.  The idea that this doesn't let you know the



method -- intended disposition being private sale and it's



gonna be sold, Your Honor, we'll respectfully ask Your Honor



to reconsider that.  Because it's, respectfully, read in



light of the -- just of reason and what the language itself



says, we sure believe that it does.



As far as the next part, the time after which any other



disposition is to be made, it says private sale after, after



the close of business on the tenth day.  The statutory



language simply says it has to say for a private disposition



the time after which any other dispositions may.  It says



it.  The time after, after the close of business on the
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tenth day.  Even if you wanted to read that, and as we've



argued before, it's unreasonable to suggest that it was



gonna be sold after the close of business, like at



6:00 o'clock in the evening or something like that.  It



still complies.  It tells you the time after which it's



gonna be sold.  That's what the statute says it's supposed



to say.  But, obviously, a reasonable reading, the only



reasonable reading of this, is saying it's gonna be sold



after ten days.  Because it goes on to say, again,



collateral will be sold.  If such a date falls on a holiday,



it's gonna be sold -- regardless, it's still, the



date -- excuse me -- the time after which it's gonna be



sold.  It's right there.



And the last thing, Your Honor, I found to be a little



baffling, and it had to do with the original pre-sale



notice, has always had this component in the complaint that



it didn't state they are entitlement to accounting.  But



that was an issue that's purely and uniquely an issue that



has to do with the original notice, original pre-sale



notice.  And that's exactly what plaintiff's counsel



explained.  If you look at the first page of the transcript



that I handed up -- this is on page 29.  If Your Honor will



indulge in a little more reading -- he's explaining this is



what was being used in 2011, Your Honor, when we filed the



initial complaint.  At that point in time, we only had one
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allegation, and that was it didn't include an accounting



disclosure.  It goes forward.  So 2011, after we sue the



first time, they modified the notice to include the



accounting disclosure.  He's explaining to Your Honor



there's a difference between two notices.  The first one



didn't have it, so they modified it to include it.  It



continues.  Now, this is the revised notice, Your Honor.  If



he wants to explain to you in writing how we figured out the



amount he owed, he can call us at the telephone number.  So



that's how they changed it, 2011.  He's explaining in this



change because they knew that it wasn't in there in 2011.  



So the first issue that the Court has got to decide is



a simple one:  Does the original pre-sale notice that



First Financial used from 2009 to 2011 -- and that's the



time period, Your Honor, just three years prior to the time



Mr. Delaney filed a lawsuit -- does that document -- excuse



me -- does that document disclosed to debtor they're



entitled to accounting?  Well, that's the way this case was



argued, Your Honor.  Original pre-sale notice has a problem



with the accounting disclosure; the revised pre-sale notice



doesn't.  It wasn't even pleaded in the amended complaint



with the revised pre-sale notice had a problem with the



disclosure.



You can imagine, I was surprised, Your Honor, when



plaintiff's counsel asked to draft a proposed order and that
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it appears in there all of a sudden that there's this issue



with the revised notice.  And, Your Honor, I wanted to make



sure that you -- well, some particular attention, because I



think it's -- one, it's really off the table because



plaintiff waived the argument that there's an accounting



problem with the revised notice.  That was the way this



thing was argued to Your Honor.  It's exactly what the



transcript shows.  It wasn't pleaded furthermore.  The



language that is in the revised notice about the accounting



is very nearly word-for-word what the safe harbor provision



says about the accounting.  And you can see that in, you



know, in those words in our motion.  But I thought that's a



particularly interesting point for recovery.  One, for that



reason that the revised pre-sale notice, Your Honor,



respectfully, we ask you to give particular attention to



reconsidering your decision on that because it does comply.



And if, Your Honor -- I mean, this case can be chopped quite



a bit down to size if a revised pre-sale -- again, we don't



take anything away from what we've already argued.  Again,



the 75 pages of it.  But I'm trying to be practical about



this.



THE COURT:  Yes, sir.  And I appreciate that.



MR. HINES:  Thank you.  If Your Honor would simply say,



you know what, these guys are right.  The post-sale notice



claim is out the window because it's not -- it wasn't
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brought until ten years later and it doesn't relate back.



And the revised claim -- what's going on with the revised



claim, it complies.  Then all you're looking at is this



little window between before 2011 on the original pre-sale



notice.  And, again, taking nothing away from our argument



about that.  I'm just trying to explain how this case,



respectfully, could easily be chopped down to size in those



two respects.



Furthermore, we have another argument on the revised



pre-sale notice.  And I know you wonder why it was that it



found its way into the order, that all of a sudden the



revised pre-sale notice has a problem with the accounting



disclosure, too, not just the original, but the revised.



And it made me wonder if there's not some concern that, you



know what, these guys might be onto something when they



argue that Mr. Delaney didn't have standing to bring a



lawsuit about a notice that he didn't get.  Because bear in



mind, Your Honor -- and I know we've talked about a lot in



here and it's been over a number of months -- Mr. Delaney



received the original pre-sale notice.  That's what was sent



to him.  The revised pre-sale notice didn't exist until



after this lawsuit was already filed.  So Mr. Delaney was a



reaction to this lawsuit.  We get the revised pre-sale



notice and we get the lawsuit claiming your original notice.



Keep in mind, as plaintiff's counsel said, the only claim
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they were making originally was there was no accounting,



proper accounting disclosure, in the original pre-sale



notice.  We get the lawsuit, the original suit, the



accounting disclosure shows up in the revised notice.  Now,



again, it's not until ten years later when we find out the



revised notice allegedly has a problem, too.  But, in any



event, Mr. Delaney never got a revised notice.  He never got



it.  He's suing over something he didn't get.  



Take the class allegations out of the analysis.  Let's



just imagine Mr. Delaney want to bring a lawsuit about the



revised notice.  Doesn't say anything about the original.  I



think we're gonna be able to get out of court pretty easily



on a motion to dismiss by saying, "Mr. Delaney, you just



brought a lawsuit because three years after you got"



-- well, roughly three years.  Yeah, more than three years.



The original notice was sent to Mr. Delaney, I think, in May



of 2008.  But, "Mr. Delaney, you brought a lawsuit about a



notice that's not what you received, how do you have



standing to bring a lawsuit about a notice they didn't send



to you?  And it's different than the notice that you did



receive."  And I think that's where the connection is, Your



Honor.  I think there's notion about trying to make these



notices.  Both have the same problems, alleged problems.



And that's where I think all of a sudden you find something



that wasn't even argued and was, in fact, conceded that
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there was a problem with the accounting disclosure of the



revised notice.



So I want to highlight that in two ways.  One, the



revised notice is kosher.  And we, respectfully, ask that



Your Honor find that.  Two, even if the revised notice



doesn't pass muster, Mr. Delaney doesn't have standing to



sue about it.  And the use of the class device can't change



that.  The class device can't enlarge his rights.  It's a



different notice.  So those are really three points that I



wanted to hit the hardest, Your Honor.  And unless my



cocounsel has something that she wants me to mention.  Thank



you, Your Honor. 



THE COURT:  Mr. Twombley?



MR. TWOMBLEY:  Yes, Your Honor.  If I could, please, I



would just like to put on the record that while we respect



Your Honor's decision about the order in which things will



be heard, we do want to just put on the record that we



object to their motion to be -- reconsider being heard



first.  And if I could just offer just a few brief reasons



why that is.  Number one, the resolution of the motion to



reconsider will not moot sanctions at all.  One of the



sanctions that we request is for their entire answer to be



struck.  And that exists irrespective of whether or not the



Court might find or not find liability on the merits.



Number two, it will not moot the motion to intervene.
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As they just argued, even today, and as they have argued



throughout, they contend that Mr. Delaney is not the right



person to bring some of these claims, lack of standing,



et cetera, and so on.  Well, the motion to intervene is



there to fix that potential issue.  If there's an issue with



the class representatives' ability to prosecute a claim, if



there is an issue with the class representatives' potential



standing to bring a claim, whether he's the appropriate



person to represent the class member as to those claims,



Rule 23 provides that the way to fix that is to allow



someone to intervene, not for a defendant to move for



summary judgment.  Finally, Your Honor, the motion for



sanctions has been pending for a year and a half.  And



that's just our position, respectfully.



I'm gonna now address the motion to reconsider unless



Your Honor has any questions.



THE COURT:  Is there anything that you need to put on



the record in regard to what he just put on the record



before he now is beginning to begin his argument on the



motion to reconsider?  I don't know that there is.  But



he -- 



MR. HINES:  There may not be, Your Honor.  But the



little worry wort in me would say I do think it's well under



your discretion to determine the order in which these



matters will be heard.  And then what I said at the onset, I
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just incorporate that.  And, also, it gets into the idea of



whether or not the motion for sanctions could be moot.  I



think that's probably longer -- a longer point.  But I



disagree with if you were to grant summary judgment in my



favor, I do to think that would resolve the issue of



sanctions entirely.



THE COURT:  I just want to give you an opportunity to



respond to that, Mr. Twombley.  I'm happy to hear from you



on your argument as it relates to the motion to reconsider,



okay?



MR. TWOMBLEY:  Yes, Your Honor.



THE COURT:  Yes, sir.



MR. TWOMBLEY:  Thank you.  Your Honor, first of all, as



to -- I'd first like to address these materials that were



just handed up and seem to be the primary focus of the



defendant's argument related to the motion to reconsider.



First of all, these materials, we've been trying to figure



out exactly what they are.  As you'll see, the first two



pages, there's no date on it.  I don't know if there's a



page 3, 4, 5, 6, and exactly when these were at issue.  And



to the extent the Court thinks they're dispositive or it



intends to rely on it in any way, we would at least like an



opportunity to respond in writing.



What we think, Your Honor, is that these requests to



admit were prior to the time of the amended complaint was
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filed.  I think these were from 2020, and the amended



complaint was filed in 2021.  At that would explain the



inconsistency there.  Second, Your Honor, this argument



about Mr. Delaney didn't receive the revised notice, the



argument that the post-sale notice doesn't arise out of the



same transaction or occurrence as the pre-sale notice, I've



just been trying to count how many times they've been



rejected by courts during the pendency of this case,



excluding when the time Your Honor rejected them.  And as



far as the argument that the post-sale notice is out of a



different transaction than what the pre-sale notice is, the



Court has already found the post-sale notice claims asserted



in the amended complaint relay back to the original



complaint because the post-sale notice claims arose out of



the same loan agreements as the pre-sale notice claims and



FFC's standard repossession practice in compliance with the



UCC.  



So First Financial's argument is based upon that every



time a piece of paper is sent out under this process, it's a



different transaction or occurrence.  And that's not what



Rule 15 says.  What Rule 15 says and what was previously



noted, that Rule 15 -- the question is whether the claim



asserted in the amended complaint arose out of the conduct



transaction or occurrence set forth in the pleading, the



conduct transaction or occurrence in the pleading.  Well,
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the conduct here that's at issue, has always been at issue,



is:  Is First Financial complying with the Uniform



Commercial Code when they repossessed vehicles?  That's the



conduct.  And the post-sale notice hits bull's-eye.  That is



precisely the conduct that is issue here -- at issue here.



And so the idea that it's some type of whole new transaction



or occurrence -- see, what's going on there is if I bring a



lawsuit for breach of a land contract with the bailiff here,



and then five years later I say, well, he ran into the back



of me at a stoplight.  Well, wait a minute now, that's a



horse of a different color.  That's not the same transaction



or occurrence.  I can't amend my complaint to sue them for a



traffic accident that happened five years ago and say it



relates back to my breach of contract action.



But this case has always involved First Financial's



compliance with Uniform Commercial Code as a secured party



when they repossess and dispose of vehicles.  That's even



more important here, Your Honor, because the long delay that



took place between the original complaint and the amended



complaint was because the case was before the Court of



Appeals.  And so -- and then the Supreme Court.  And then



when it came back down, the complaint was amended.  But I



think excluding Your Honor, this issue has been addressed at



least two, if not three, different times.  They filed -- and



I'm not even talking about the appeal that they filed that
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when Your Honor -- that we talked about last time we were



before Your Honor.  We filed -- when we filed our amended



complaint, they filed a motion to dismiss it and the Court



denied it.  And they appealed that all the way to the



South Carolina Supreme Court.  And, of course, the



Supreme Court and Court of Appeals said they couldn't appeal



it.



So I think these arguments are without merit.  There's



no question that they've known about them.  They briefed



them.  They've argued them.  The Court has resolved those,



at least initially, on the merits.  And so any assertion or



suggestion that they didn't know about it or they didn't



think it was in the complaint is just completely, in my



opinion, nonsense.  The same goes for Mr. Delaney.  They've



always argued this issue that, well, Mr. Delaney got this



notice, but he didn't get this notice.  Well, every judge in



court that's addressed that, which has been addressed



numerous times, has said, look, there were multiple defects



in the first notice, okay.  And there's some of the same



defects in the second notice.  And so those are the exact



same claims regarding the exact same defects regarding the



exact same provisions of the law for which their notice is



defective of.  And I just don't understand why the fact that



there may be one thing over here, well, that was only in



this notice and is not in that notice.  Well, we're not
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suing over that one as to the revised notice.  It doesn't



matter.  But these are the exact same defects and the exact



same notices part of the exact same transaction and



occurrence and conduct for every single class member.  And



we think those arguments are just simply without merit.



Your Honor addressed them extensively in the order.  We



think you got it right just like every other judge who's



looked at it over the past, I don't even know, how many



years.



So if Your Honor -- well, let me just address briefly



as to their arguments that the notice is okay.  We have



belabored this.  But just so the record is protected,



Your Honor has found and pointed out things that they just



don't even address.  They have glossed right over them.



They cherry-pick certain provisions of these notices and



read them together in a way that completely distorts what



the notices say.  They say, oh, it's clear it's gonna be a



private sale.  Can be sold at our option.  They're going to



sell it or not.  Not only does it not say the intent, the



notice of intended disposition, it doesn't even say for sure



whether it's gonna be sold at all.  And as you recall, the



CEO testified under oath that that's exactly what it was



supposed to mean.  We don't have to sell it, he said, we can



keep it.  After they send this notice, he says we can keep



it; we don't have to sell it at all.
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But this is supposed to tell them, without question,



that their vehicle is going to be sold.  And the CEO of the



company says it might not be sold.  They say that this tells



you the day after it's gonna be sold.  The CEO of the



company testified, the purpose of this notice and what these



people need to know when they read it, is they've got



ten days and ten days only; and after that, in the street.



Well, that's precisely what the UCC code, the Uniform



Commercial Code, says is not supposed to happen.  They've



got to have the right to get this vehicle back at any time



before it's sold, not in ten days.  And Mr. Delaney's case



is the perfect one.  They had his vehicle for seven months.



Yet the chief executive officer of the company testified



this language was designed to tell Delaney you've got



ten days and ten days only.  That is axiomatic to what the



law provides.



So, finally, Your Honor, I mean, even if the Court



wanted to entertain this argument that, well, Delaney didn't



get the notice, that that notice and he's different -- you



may not recall this, but the first time we appeared before



Your Honor, the very first time, they raised this argument.



And you ask them a very good question.  I don't know if you



remember this, but I was, as I always am, was very impressed



that you picked it up on day one.  Because what you asked



First Financial was maybe they ought -- do you think there
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needs to be some subclasses?  First Financial, if you don't



think that Mr. Delaney is just the right person, you think



there ought to be somebody else?  You think we ought to have



some subclasses?  And, of course, First Financial said, oh,



no, we don't want any subclasses; we don't want any class.



So this argument is a red herring.  The issues related



to the revised notice are identical to the issues that



are -- except the accounting issue -- that are at play with



the notice Delaney received.  Every judge, whether it's been



a motion to dismiss, whether there's been discovery motions



addressing, oh, but we're not entitled to all of this



because he got a different notice, every single judge who's



ever looked at it has said that's not the way it works,



including Your Honor.



So, if Your Honor has any questions, I'm happy to



answer them.  I will say as to the things, the arguments



that are included in the 74-page motion to reconsider that



they filed, there are, in my opinion, things that should be



addressed.  I think that the way they have couched some of



the statements in Your Honor's order and the law are



designed to interpret it or read it in a way that we don't



think Your Honor intended to do.  We also think that they've



misconstrued some of the things in your order which we think



are clearly and easily explainable, and we think that they



should be explained because they are perfectly good, logical
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legal explanations for those things.  And we say this



because you may recall when the Court of Appeals dismissed



the appeal that they filed to prevent us from going forward



last time, after that was dismissed, they sent you an email



and just said, well, just do a Form 4 order denying the



motion to reconsider.



You know, I would never want a judge, if they wanted



the opportunity to explain themselves in the face of a



74-page motion to reconsider, for the Court not to have the



opportunity to do that.  And the idea that you would address



this 74-page motion to reconsider in a Form 4 order -- and



that that's what they want Your Honor to do.  They don't



want you to have an opportunity to explain yourself.  They



don't want you to be able to say, well, you know, you're



reading that out of context, that's not exactly what I



meant -- and in a case that's now 15 years old, we think you



ought to have -- think long and hard about it.  We think



that you should take time to address it.  And, you know, to



the extent the Court would like, you know, proposed orders



from either side, of course we would be happy to prepare



one.  I'm sure First Financial would, too.  But we do think



it's imperative that the order get -- the motion



to reconsider get the attention that it deserves.  Not that



any of the arguments have any merit, but that some of the



arguments can be very easily logically explained.  Thank
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you, Your Honor.



THE COURT:  Anything in reply, Mr. Hines?



MR. HINES:  Your Honor, I do have a few things.  First,



I just want to explain where coming from these dockets that



I've handed up just to make sure there's no confusion about



them.  Let's see, the first one, this is an order, was the



request -- response to request for admission.  It does have



a court file stamped on it.  So it's certainly part of our



record.  You'll see down here APP, page 265.



THE COURT:  Yes, sir.



MR. HINES:  We filed in support of our memo -- yeah,



memo -- regarding summary judgment motions and pendants of



exhibits.  That's right where that comes from.



THE COURT:  Yes, sir.



MR. HINES:  And the fact that plaintiff's counsel is



exactly right, this does predate the amended complaint, but



it's nonetheless bonding.  You know, it certainly -- you



know, I mean this tells us what the amended complaint says.



My point is, I'm trying to say look at what the



amended -- excuse me -- what the original complaint says,



you know.  



THE COURT:  Right.



MR. HINES:  So, anyway, that's -- the second one,



appendix page 298.  It's already part of our summary



judgment for the record.  It's also just a page from the
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amended complaint.  The file stamp is doubled over because



it was included at the original file stamp when it was filed



and it got written over when it was filed as part of our



defendant's exhibits.



The last thing -- and this is just a copy with the



commentary which came from Westlaw of 36-9-628 -- in the



other packet of information, the first thing is another



statute.  This is 36-9-613, also with the commentary.  It



came from Westlaw and has my, as all these do, highlighting



on it.  This notice of private sale, it also has a file



stamp.  It can always be written over.  But it was filed



with our appendix of exhibits, appendix page 325.  The other



thing, it has not been file stamped or a pleadings page



number on it.  It's simply a copy of pages 29, 31, 32, 36,



and 37 of the transcript from the hearing previously before



Your Honor.  I believe this is from the one in May.  But,



Your Honor, I guess just as a matter of housekeeping and



making sure our record is straight, I'd like to know if



there's any -- I mean, I want to make sure that it's clear



these documents are properly before the Court.  And if I



need to file an entire copy of this transcript, I'm happy to



do that.



THE COURT:  No, sir.  I consider these documents to be



properly before me.  You don't have to do that.



MR. HINES:  Thank you.  The other thing -- well, when
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we started where plaintiff's counsel ended, I was a bit



confused.  Because I understood him to say that we didn't



want to explain ourselves.  Well, the reason this is



74 pages long is because we thought we were explaining



ourselves.  And, again, it does correspond to a 46- or



48-page order itself.  So what I'm concerned about, you



know, plaintiff's counsel says, "Judge, I want you to think



long and hard on this thing and give it all the attention



that it's due; but, at the same time, it's all without merit



and should be, you know, denied," is a bit inconsistent.



But I think I'm concerned about what's underlying that.  And



I've had this concern for a while.



THE COURT:  Hold on.  I'm not following you.



MR. HINES:  Let me make myself a little more clear.



Plaintiff's counsel is saying -- sounds like he suggested to



you he wants you to take a long time to rule on our motions



to reconsider.  As I recall, when we filed this motion, I



think I filed it, sent an email to Your Honor, opposing



counsel.  And I believe opposing counsel sent an email the



next morning saying, "Oh, Judge, we've received this motion



to reconsider and you should hear it.  You know, it can be



heard because we already had I think another date set."  



My point is I think plaintiff's counsel realizes that



what we need is a ruling on this motion.  We want you to



rule in our favor, Your Honor, and we won't have it appealed
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because we would've won and then they will have to appeal, I



presume.  But if you don't, because it's not the norm for



judge's just to say, you know what, I'm gonna flip



everything back around and you're the one on top now.  I



mean, you know, we have made no secret of the fact that we



intend to exercise our right to appeal.  It's a right that



we have.  And I'm concerned about the idea that this motion,



this motion that we wanted a Form 4 order, well, I don't



know if that's exactly what we wanted.  We want to make sure



we've done our job of making and preserving every argument



that we've made to represent our clients the best we can.



And I didn't know where that was going, candidly, and about



what plaintiff's counsel is suggesting.  But I guess I just



want to beat the drum of we certainly don't want Your Honor



to rule against us.  I think Your Honor, as a practical



matter, if Your Honor is gonna rule against us, a Form 4



would be sufficient from a procedural standpoint to do it



and to move things along towards an appeal.



And I didn't understand exactly what was going on with



that commentary at the end about we -- you know,



essentially, it was two different things that I heard.  One,



we're all -- our arguments are all no good.  But at the same



time, Judge, you can't dispose of them quickly.  And so,



anyway, that's where I'm coming from with that, Your Honor.



It's just the idea that we want to make sure that we our
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right to appeal isn't unduly set aside or put off.  



The other thing ---



THE COURT:  Unduly set aside?



MR. HINES:  Put aside, like on the table.  Candidly,



what I thought that plaintiff's counsel might be getting at



is, Judge, why don't you just not rule on this for a while



and rule on some other stuff and then that way they can't



take an appeal.  Meaning, not rule on the motion to



reconsider.  If that's not a concern for Your Honor then



wonderful.



THE COURT:  That's not a concern for me.  And, you



know, I let people make their argument.  I let people tell



me what they want to do.  I would like to think there are



very few people that are as patient as I am.  I'm want you



to say whatever you want to protect the record.  And just



because somebody says something, doesn't mean that that is



something that I'm agreeing with.  The absence of me saying



anything isn't agreeing with it whether it's Mr. Twombley or



whether it's you, Mr. Hines.  And so, you know, I interpret



that to mean that he would appreciate, and I'm assuming you



would too, to give deliberate and careful consideration to



the issue at hand and then I will make a decision that I



believe is appropriate.



MR. HINES:  Yes, Your Honor.



THE COURT:  How he said it may not be the way you said
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it, how you see it may not be the way he said it.  But



that's how I interpreted that.  And I want to put that on



the record.  And so maybe that puts you at ease, maybe it



doesn't.  I don't know.  But that's how I took that, okay.



MR. HINES:  Thank you, Your Honor.  And I think the



last couple of points I'll make -- this is a more



substantive point -- I do disagree, and I think we've got



this in our motion, with writing, with plaintiff's counsel



interpretation and assertion as to what the presidency of



First Financial said about the intent of this letter and



cutting off the right to redeem.  We don't believe that's



what he said or fairly divined from it.  Furthermore, that



deposition was taken in 2021.  The notice that we're talking



about -- what he -- you know, plaintiff's counsel told this



court many times that this is really straight forward.  All



you got to do is look at documents and see whether or not



they comply.  What he says doesn't have anything to do



whether or not the documents comply, Your Honor.  He



can't -- you know, it doesn't change what they say.  We



certainly don't admit that the documents are not in order.



The other thing is there was this idea about how there



was something wrong about the ten days.  I just wanted to



mention to Your Honor, in the safe harbor language in 6-13,



this is part of the language "we will sell."  We will sell



is blank.  So "We will sell or lease, as applicable, the
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described collateral" -- because this has these blank --



"privately sometime after."  You know, so the point is



sometime after.  You know, if the plaintiff's counsel wants



to make Your Honor think it's a big deal that it wasn't sold



right at ten days.  Well, Your Honor, that's just not what



the statute says.  Because we do have the option to sell or



not to sell it.  That's one of the options about this



position.  The letter says we -- keep in mind, it's the



intended method.  And that letter goes out to what do you



intend to do?  Well, that's what it says.  We intend to sell



it.  So, anyway, Your Honor, I realize I'm beating probably



a dead horse.  I think we've got all these arguments



covered.  I do thank you very much, Your Honor, for the



opportunity.



THE COURT:  All right.  What I will do is I will take



about a 10-minute break and we'll come back and start



with motion for sanctions.



MR. HINES:  Thank you.



(Break taken at 2:24 p.m.  The proceedings resumed at



2:35 p.m.)



THE COURT:  All right.  Mr. Twombley, I'm happy to hear



from you on your motion for sanctions, sir. 



MR. TWOMBLEY:  Your Honor, if you don't mind, I want to



pass up something.  I'll give a copy to counsel.  They've



seen it.  May I approach, Your Honor?
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THE COURT:  Yes, sir.



MR. TWOMBLEY:  Your Honor, we won't file this.  It's a



matter of public record.  We just wanted to make sure



Your Honor was aware of it.  As you'll recall,



First Financial argued about the proceedings in the



bankruptcy court and how it might impact the motion for



summary judgment.  And that litigation has now been



dismissed pursuant to an order that we hold any funds we



get, go back to the bankruptcy court in the future if we



need to.  Everybody reserves all of their rights.  In



addition, we will file this as well.  I apologize, I didn't



bring a copy of it.  But, again, it's a matter of public



record.  Opposing counsel very aware of it.  But in that



bankruptcy proceeding, it's document number 97, the former



trustee filed a document with the court saying that they had



no problem with Mr. Delaney continuing to prosecute the



class-action.  And so we just wanted to make Your Honor



aware of both of those things in particular because they are



addressed in the motion for summary judgment and then



Your Honor's order of resolving summary judgment.



Your Honor, if I might suggest that, because we have



heard the motion to reconsider and because one of the issues



argued in the motion to reconsider and argued today relate



to standing, because we think it's a rather straight-forward



issue and this motion was filed before the motion to
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reconsider, but we would like to be heard on our motion to



intervene because there's a direct nexus between that



and ---



THE COURT:  I thought you told me you wanted to be



heard on the motion for sanctions first just a minute ago.



I mean, I actually announced it: motion to reconsider,



motion to intervene, motion for sanctions.  And I



thought -- you correct me -- had said the motion for



sanctions had been filed first, you wanted to hear it first.



Did I hear that wrong?



MR. TWOMBLEY:  Well, that is absolutely what we wanted,



Your Honor.  And if you would give me just one moment to



explain.  We have always taken the position that the motion



should be heard in the order in which they were filed.



THE COURT:  Right.



MR. TWOMBLEY:  Your Honor obviously has some discretion



with that, and you decided and we respect your decision to



hear the motion to reconsider first.  In light of the fact



that Your Honor decided to hear the motion to reconsider



first, and because those arguments relate to this



intervention issue, we think it makes all the sense in the



world to argue intervention next.  And in any event, that



intervention motion was filed before the motion to



reconsider that we just heard.  So, hopefully -- I don't



know what defendants would have.
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THE COURT:  All right.  I'll hear the motions in any



order.  



MR. TWOMBLEY:  Okay.  Thank you, Your Honor.  Again,



Your Honor, one of the arguments on summary judgment and one



of the arguments in motion to reconsider that you just heard



was that Mr. Delaney doesn't have standing to bring -- well,



they argued it doesn't have standing to bring anything.



Doesn't have standing or, you know, represent the people who



got the revised notice, et cetera, and so on.



And as Your Honor is aware, in class actions when



issues like this arise it is very well-settled that remedy



is not to throw the case out or grant summary judgment on



that issue.  The remedy is to give the plaintiff the



opportunity or the class the opportunity to come forward



with another person, if needed, who can fix that problem to



the extent the Court thinks that there is one.



Now, first of all, we don't think that there is a



problem.  Both Mr. Delaney and the intervenors are aligned



in that there is no problem with Mr. Delaney's



representation.  However, as Your Honor is aware, both



myself as class counsel and the Court has a duty to the



absent class members.  I can't do anything or take some



action that would harm those class members if an issue comes



up.  I have a duty to bring it to the Court and I have a



duty to protect the interest of the absent people before the
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Court.  So when this issue was raised about Mr. Delaney



standing, we went up and did what the rules require you to



do or allow you to do.  We have been in touch with three



other class members.  One of those, if not -- one of those



class members is from Delaney's original group.  And then



two are from the latter group, okay.  So to the extent that



there is some issue with Mr. Delaney's representation, to



the extend there's some issue, although the courts initially



found that there's not, related to whether Mr. Delaney can



represent a group of people for a notice that wasn't exactly



like the notice he received.



THE COURT:  Let me make sure I understand.



MR. TWOMBLEY:  Sure.



THE COURT:  There may have been some -- I recollect



that there were basically two reasons that they -- there may



be an initial more elementary reason that they were



objecting.  But what I remember is there was a bankruptcy



issue that they were concerned about as it relates to



Delaney and his continuing and maybe the whole thing needs



to be thrown out as a result of that.  I'm not trying to



spoil -- but I remember the bankruptcy issue, which may or



may not be resolved.  And there was also the issue that



basically Mr. Delaney -- there were certain damages that



some people might be entitled to get, but Delaney wasn't



able to get because he was involved -- I guess he was
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involved in this earlier.  Or she was involved earlier and



there was a group that what I called the later group, and



she was not able to do -- is that -- weren't those the two



reasons?



MR. TWOMBLEY:  I think that's close, Your Honor.  But I



don't think it's ever been about the damages at all.  All



the damages are the same for -- all the theories of damages



are exactly the same for everybody.  What their argument has



been is that Mr. Delaney got this one notice that had four



problems in it.



THE COURT:  Right.



MR. TWOMBLEY:  And then they fixed one of the problems



and then they sent this next group of people the notice that



only had three problems in it.  So they say because Delaney



had four problems and the new folks only had three, Delaney



can't represent ---



THE COURT:  Those are the problems that I recollect we



were dealing with.



MR. TWOMBLEY:  Yes, sir.  That's right.



THE COURT:  All right.  So you're telling me you got



one person from what I'd call the Delaney group, and you've



got two people from what I will call the latter group.  I



don't know which one it is.  I'll just call that the later



group.



MR. TWOMBLEY:  Yes, sir.
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THE COURT:  So go ahead.



MR. TWOMBLEY:  And so what the rules allow us to do,



and what the Supreme Court has said should be liberally



granted, is that when there is a potential issue -- doesn't



have to be a conclusive determinative issue -- when there's



a potential issue or when the class representative's ability



to serve as an appropriate representative gets called into



question, the class is given the opportunity to have other



individuals come forward, if needed, and remedy those



problems, or at least be there to make sure those problems



don't impact the remainder of the class at any point in



time.



So we have three intervenors.  One is Ms. Watson; one



is Ms. Alston; one is Mr. McGuiggan.  All three of these



individuals have provided the Court with an affidavit.  All



three of these individuals were customers of First



Financial.  All three of these individuals had their



vehicles repossessed by First Financial.  All three of these



individuals received either the original or revised pre-sale



notice, all of which are the exact ones at issue in this



case.  All these individuals, or at least one, either



received the original and revised post-sale notice.  And all



of these individuals have the -- they're already members of



the class.  They're already members of this class.



THE COURT:  Right.
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MR. TWOMBLEY:  But they seek to intervene both on



behalf of theirselves individually and as class members, or



as a co-class representative with Mr. Delaney.  That all the



intervenors and Mr. Delaney have met.  They have -- they are



in lockstep agreement that in order to, you know, remedy



once and for all this argument about Mr. Delaney and his



bankruptcy and he didn't get this notice.  They all want to



intervene, be appointed as co-class representatives.  As



Your Honor might be aware, that happens all the time.  A lot



of times you start off with a whole bunch of representatives



from the start in case somebody gets picked off for some



reason you don't have to go through this process in the



future.  But that wasn't the process that was followed here.



And so there's two legal issues for the Court to analyze.



One is just your traditional intervention analysis.  I mean,



when are individuals allowed to intervene in a case?  And



then the second issue is:  Is that more difficult or is it



easier under the class-action analysis?



As Your Honor is aware, the intervention can happen for



two reasons or there's two types of intervention.



Individuals can intervene as a matter of right because they



have the right to or they also can intervene if the Court



gives them permission to.  We believe that all three of



these individuals have the right to intervene as a matter of



law.  And even if they did not, they should be allowed to
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permissively intervene.  To intervene as a matter of right,



they must establish a timely application.  Of course, as



soon -- I think within a month or two -- when this issue



came up related to Mr. Delaney, all three of these



individuals timely moved to intervene.



The second element is did they assert an interest



related to the property or transaction which is subject of



the action.  Obviously, they do.  This is a class action.



They're members of the class and they have the exact same



claims that Mr. Delaney has.  And then number three, they



have to demonstrate that it is -- that without intervention



that their rights may be impaired.  Well, First Financial



has argued that this entire case stems turned, top to



bottom, should be thrown out on summary judgment grounds



based on this issue.  And if that is not at least the



potential that their rights could be impaired or impeded if



they are not allowed to intervene, I'm not sure what is.



The fourth thing is they have to demonstrate that the



interest -- that they're currently inadequately represented.



Well, I'll give you the fact that everybody thinks Delaney



is fine.  Your Honor has ruled that way.  We don't think



this is necessary, but its belts and suspenders.  And as far



as I'm concerned as class counsel and the Court is



concerned, I certainly have a duty to make sure that this



one issue with this one class representative doesn't impact



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    44



Transcript of Record - Delaney v. FFC, Jan. 9, 2026



and pollute the entire case which is exactly what they've



asked the Court to do.  When we meet those four criteria,



when the intervenors do, the law says they shall be



permitted to intervene.  Once a party establishes the



prerequisites to intervention, the trial court has no



discretion to deny the intervention.  So they have a right



to intervene.



Secondly, Your Honor, they also -- even if they didn't



have the right -- we think the Court should allow them to



permissively intervene.  Permissive intervention is allowed



when there is a question of law or a fact in common.  In



exercising this discretion, the Court shall consider whether



the intervention will unduly delay or prejudice the



adjudication the rights of the parties.  Here, there is no



question that not only is a issue of fact of law is common,



every issue of fact of law is common.  These are the exact



same claims based on the exact same documents based on the



exact same law.  Intervention will not unduly or delay or



prejudice anyone.  We are simply adding folks to the top of



the page and that's it.  And it will -- it will also, we



believe, take out this issue that First Financial is arguing



which is that the whole case should be thrown out because



Mr. Delaney is not an inadequate class representative.



Now, I am sure First Financial argue things like we



have to go out and depose them, we don't know who these
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people are and, you know, all sorts of things about



intervention.  Your Honor, you should know Mr. Delaney was



appointed as the class representative, and the class was



certified before anybody ever took his deposition.  And I



ask Your Honor can you think of one thing they have ever



said to you, other than this bankruptcy thing, that's unique



to Mr. Delaney?  That where he is from, that how old he is,



has he had a workers' comp case before?  None of those



things are relevant.  You go through your 50-page order,



these are legal issues based upon undeniable, unquestionable



facts that they agree.  There are no issues of fact, and it



will be absolutely no prejudice at all to anyone by simply



allowing them to serve as co-class representatives with



Mr. Delaney.  Of course, Your Honor, if they want to depose



these folks, they can depose them until they're blue in the



face.  And as Your Honor is aware that they've argued to you



ad nauseam if the Court ever found out in the future or was



presented with any facts or law that suggested that they



should be co-representatives, you can always change order



under Rule 23.  This is one that is expressly allowed to be



changed in the future.  



And, Your Honor, let's just call a spade, a spade.



They don't want anybody to intervene because they want to



try to get -- they've already tried to get the whole case



kicked out.  And let me tell you how I know that.  After we
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filed our motion to intervene, I asked First Financial:  You



consent to it?  Seems pretty black-and-white.  They said no,



they couldn't consent to it about these folks.  And I said,



"Well, okay, here's a list of 750 of your customers.  Will



you agree for any of them to intervene?"  They never



responded to that.  So they, clearly, are trying to use this



to shape, which they've argued in their motion -- in their



motion for summary judgment, they've argued in their motion



to reconsider today, and they will continue to argue it that



there is some metaphysical defect in Mr. Delaney serving as



class representative.  And while we think that's been



buttoned up, out of abundance of caution and in effort to



exercise my duty as to the class members, it only makes



sense to have these folks intervene.



Lastly, Your Honor, this issue is also addressed under



the specific Rule of Civil Procedure that deals with class



actions.  We have cited the leading national treatises on



this issue and on intervention, whether it's Newberg and



Rubinstein on class-actions and some of the other preeminent



authorities on class-actions that say, "It is well said that



class members may intervene for the purpose of the civil



responsibility for the class.  Such an approach may be



particularly appropriate when a class has been certified.



Once it's certified, the Rule 23 is designed to ensure that



the rights of the class members are not prejudiced by the
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voluntary actions of the representative, the current



representative."  United States Supreme Court has said,



quote, "Members of a class have a right to intervene if



there's an issue with representation."  



So, you know, if First Financial wants to withdraw



their criticism of Delaney, and then there's no argument



about Delaney anymore, then perhaps they don't need to



intervene.  But if First Financial will not withdraw their



arguments and criticisms of Delaney then I have no choice.



And we don't think that the law provides any different



result than to allow them to intervene.  I'll be happy to



answer any questions that Your Honor might have.  Otherwise,



we rest on the briefing that we filed and the affidavits



that we provided from these three proposed intervenors who



all, along with Mr. Delaney, join in this relief.  Thank



you.



THE COURT:  Counsel, yes, ma'am.



MS. DUDGEON:  Thank you, Your Honor.  May it please the



court?  Mandy Dudgeon for First Financial of Charleston.



Mr. Hines is gonna take lead on this, but I wanted to



address a few things that Mr. Twombley mentioned at the



beginning of his arguments just now.  Number one, in



relation to the bankruptcy order that he kind of glossed



over as though that as no longer an issue, we argue and



maintain that Delaney lacked standing in this case, should
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be judicially estopped, and that the bankruptcy stay applies



such that every order in this civil case litigation employed



since 2013 because of the jurisdiction of the bankruptcy



court.  Those arguments are still before the Court.  Those



are still part of our motion for reconsideration.  And they



are even noted in this order for the bankruptcy court saying



each side preserves their arguments.



How we got to bankruptcy court is as soon as we made



our motion in state court, it was the plaintiff who went to



bankruptcy court to file a motion to reopen that matter to



remedy the situation.  The order that you see before you



that Mr. Twombley mentioned was the result of the Delaney



filing a motion to stay, continue, or withdraw their



original motion to reopen.  Now, what their strategy does,



why they did it, I could go for on and on about the months



we've been in bankruptcy court.  But that is not before this



court.  What's before this court is they moved to reopen it,



then they moved to continue, stay, or withdraw it, the court



granted that motion.  Those arguments still apply.  Judicial



estopped on its standing and subject matter jurisdiction to



make it stay.  Just want to be clear those are not gone in



any way, shape, or form.



THE COURT:  Yes, ma'am.



MS. DUDGEON:  Number two, in reference to that



trustee's motion, I believe is taken out of context.  But I
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won't go far into that because I don't have it in front of



me.  But if Your Honor has any need to see it, we can



obviously get you a copy.  The third issue related to the



request to us to consent to the intervention, when



Mr. Twombley first asked us to consent, we requested the



names of the intervenors simply to know who they were.  They



were unwilling to give us that information for what I



believe was over two months.  So I could not consent.  They



ultimately named them after we got into bankruptcy court on



the same day that we stood in bankruptcy court.  And at that



point, we have our arguments of this entire matter should be



dismissed.  And they're right. we are trying to get rid of



it.  We do not take -- I'm not going to stand here and try



to make any issue of that.  That is the true.  We did in



fact request depositions of intervenors multiple times.



Didn't get them.  He's already anticipated that argument.



But I guess I want to clarify, this is not as though we're



just refusing to consent to something that's so simple.  We



tried to get the information.  And now we're kind of gone



down the path pretty far into bankruptcy court and its



arguments, and we maintain those arguments.  I'll let



Mr. Hines comment next.



MR. HINES:  Thank you, Your Honor. 



THE COURT:  Yes, sir.



MR. HINES:  Once again.  I can't help myself,
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Your Honor.  Clarify something I had said earlier, very



briefly.  We were talking about the order that Your Honor



made and issued on the motion to reconsider.  I want to make



clear, again, we're not asking for a Form 4 order, per se.



We're just asking for Your Honor to rule as Your Honor sees



fit.  And, of course, our -- again, resting on our arguments



and our motion that we made.  And I'll leave it at that.



But on this motion to intervene, what confused



me -- and, you know, here again, we have filed a memo in



opposition to it, and would we rely upon it -- it relates to



some arguments in it that touch upon other arguments that



we've made.  For instance, the statute of limitations



arguments.  Well, maybe I better take this in a little



different order.  There's a question that I believe remains



unresolved.  These three proposed intervenors -- and I would



note for the record, I believe that I thought opposing



counsel said that one of them received the original notice,



and two received -- well, were sent the revised notice.  I



believe it's the other way around.  I think



it's -- according to Ms. Alston's affidavit and



Mr. McGuiggan's affidavit, their claims date back 15 years,



approximately.  So they would have received the original



notice.  And Ms. Watson, six years.  That puts us in a ---



THE COURT:  Okay.



MR. HINES:  Now, but in every one of those cases, these
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are three people that, as I understand it, they want to come



into court, bring claims -- putting aside the fact they want



to do that, as class representatives too -- but they want to



sue us now.  That's what this intervention means.  As



opposed to being a class member, they want to come into



court and they want to sue us.  Now, two of them, again,



their claims go back 15 years.  One of them, their claim



goes about 6.  In every one of those cases, the statute of



limitations would bar them from suing us.  



Now, the argument is, well, their claims -- the tolling



that their claims because they're class members, the tolling



of the statue of limitations.  I'm not aware that



South Carolina has specifically adopted such a tolling



document, such an exception to the statue of limitations.



In the federal court system, there's a case called American



Pipe -- America Pipe and Construction Company versus Utah,



the citing of it.  People know of the American Pipe tolling



rule.  Now, that rule is what allows for the statue of



limitations -- the tolling of the statute of limitations



until class certifications denied in the federal -- the



federal system does that.  Absent such a rule in



South Carolina, I don't know how these motions for them to



become named parties will be considered timely.  Again,



absent such a rule -- we'll get into this here -- it seems



like, well, for this court to adopt that rule in the first
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instance would effectively be adopting a new statue of



limitations and applying it retroactively.  We argue this in



the brief that, respectfully, can't be done because we don't



have that rule yet in South Carolina.  Don't think we'll



ever have it.  And it if you adopt a new statute of



limitations that could only apply prospectively not



retroactively.  So, again, in the federal courts, there's a



tolling rule, the American Pipe tolling rule.  But in



South Carolina, this is government of South Carolina law,



I'm not aware if South Carolina has ever adopted that or



made an analogous rule.  



So for these folks to come into court and sue us



now -- 15 years for two of them, 6 years for the other after



the issues they're complaining about -- seems to me that



they would have to have a statue of limitations problem,



absence the existence of a rule that South Carolina has that



says, okay, this is why you can do that, even though it's



6 years for you and 15 for two of you.  Well, we don't have



that rule.  And if the rule gets adopted now, it would be --



it could apply retroactively.  That would violate the due



process apply in this case.



But even if that American Pipe rule applies, and we



follow the American Pipes doctrine in South Carolina, this



is what I think is -- well, that's another very important



point.  The US Supreme Court has said even under American
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Pipe tolling -- this is in a case called China Agritech



versus Michael Resh that's cited in our brief -- the tolling



that would apply for a class member who has their claims



tolled because of the pendency of the class-action is only a



tolling that will allow them to bring an individual claim,



not their own class claim.  



So even if these people are allowed to intervene, Your



Honor, they should not be able to intervene as class



representatives.  At most, they should be able to intervene



as individuals bringing their own claim.  Your Honor,



respectively, that makes perfect sense to me.  One, again,



if we're gonna apply a rule like American Pipe then it



stands to reason it would be applying the same way it



applies in federal court which, again, is under the China



Agritech case, it's tolled but not for you to bring a



class-action.  It's tolled for you.  And it really makes



sense to me because what it does, Your Honor -- opposing



counsel has talked about protection of the absent class



members -- well, a rule that allows for tolling for their



individual claims, protects them all they need to be



protected, if there is such a rule.  But if you apply it,



Ms. Watson, Ms. Alston, Mr. McGuiggan, if they're tolled and



can bring these claims now, they are fully protecting



themselves by they can bring their own lawsuits right now,



if they're tolled, but they can't bring lawsuits on behalf



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    54



Transcript of Record - Delaney v. FFC, Jan. 9, 2026



of other people.  That's what the China Agritech case says.



Your Honor, I'm looking at my phone.  I should have brought



my rule book so -- I'm not, you know, looking at social



media.  I just wanted to look at rule -- look at Rule 23.



And this is another thing.  Talking about opposing



counsel mentioning Rule 23.  Well, in Rule 23(d), this is



what it says about representation appearing to be



inadequately to protect the interest of absent persons.  I



mean 23(d)(2) talks about the court orders and the conduct



of actions.  Whenever the representation appears to the



Court inadequately and fairly to protect the interest of



absent persons who may be bound by the judgment, the Court



may at any time impose additional conditions on



representative parties or order an amendment of the



pleadings eliminating therefrom all reference to the



representation of the absent persons.  And in that event,



the Court shall order the entry of judgment in such form as



to affect only the parties to the action and those



adequately represented.  The idea that these absent



parties -- that they get protected is the Court would say,



yes, there's a problem with an existing representative,



which is Delaney.  And we've maintained there is that one



for all the bankruptcy stuff that we've discussed and all. 



THE COURT:  Sure.



MR. HINES:  Well, that doesn't cause the absent party.
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If there is tolling -- again, we're not conceding there is



tolling in South Carolina.  



THE COURT:  When you say "absent party," are you



referring to the class members?



MR. HINES:  Class members.  Yes, sir.  Yes, sir. 



THE COURT:  Okay.  So there are -- those three



individuals are designated class members, correct?



MR. HINES:  I think, technically, they would be called



putative class members, at least at this point, because



there has not been a process of notice -- due process would



require them to have the opportunity to have notice of the



class-action, which these folks have had.  But there's not



been a court -- there's not been a notice issued to all the



potential class members, and they've had an



opportunity -- had an opportunity to opt out.



For the purpose of this discussion, I think it's okay



to just say, yes, we'll sue them.  They would be members



within that class who have the ability to opt out, but it



appears they don't want to opt out, I guess.  Actually, what



they want to do, according to their motion, is they



want -- they don't want to be in a class anymore as far as



absent parties.  They want to be -- they want to sue us.



They want to be in court bringing claims.  And my argument,



Your Honor, is if there's a tolling mechanism that allows



them to do that in South Carolina -- again, I won't to argue
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this.  There isn't one, and to adopt one now, can't be



applied in this case because it can't be applied



retroactively.  But if there's one, and South Carolina is



gonna adopt it, we should apply in this case the American



Pipe rule.  It only allows them to come in and present their



own individual claims.  Because if they do that then that



fully protects whatever interest they have.  The other folks



through the tolling mechanism, again, if it applies, they



can come in and bring their own individual claims if they



wanted to protect that interest.  



So I don't want to -- you know, of course, I just don't



understand how this -- well, my basic point is that they



shouldn't be allowed to come in because the application,



number one, is not timely under whether it's permissive or



intervention of right, the application has not timely -- I



don't know how their application can be considered timely in



this case when they are certainly barred by the statue of



limitations from bringing their claims, unless the



American Pipe rule applies.  And as I've mentioned before,



we don't have the application of American Pipe.  It has not



been enshrined in South Carolina law.  And in order for it



to be enshrined in South Carolina law now, we'll argue that



it can't be applied retroactively.  But even if we do have



that, and their applications are timely, then the most that



could happen is they can be allowed to intervene as
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non-representative parties, meaning on their own -- for



their own sakes.  And if they do that then they're able to



protect whatever interest they have.  



Now, there's some other arguments -- and we're not



waiving, Your Honor -- but I want to explain how they fit in



with some of the other ---



THE COURT:  Let me ask you something.  All right.



Let's assume with Delaney, we're only dealing with the



original notice, right?



MR. HINES:  Yes, Your Honor.



THE COURT:  And there's some folks that have the



original notice and some got the amended notice.  And one of



the things you talk about is everything ought to be



dismissed.  But one thing that could happen is since Delaney



doesn't have the amended, you could go and push all those to



the side and only deal with ones who -- that got the



original notice.  Right?



MR. HINES:  Yes, Your Honor.



THE COURT:  Okay.  So my point is or my -- if you take



the original group in which Delaney was the representative,



and Delaney now can't be the representative because of this



bankruptcy snafu or he didn't tell somebody or he thought X



or he didn't -- whatever it was.  Maybe he was on meth and



completely forgot about it.  But you see what I'm saying?  I



mean, then all these other people are out.
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MR. HINES:  Not necessarily, Your Honor.  Now, yes ---



THE COURT:  How could they -- if under your scenario,



Delaney's a bad apple.  Whether that's bankruptcy or for



whatever, he's bad apple.  So if he's a bad apple, the



whole -- I think you're arguing that the whole suit should



be dismissed.  And then my question is:  What happens to the



400 people -- I don't know how many there are -- 200 people



who are down here?  How can they ever bring their claim now



that it's been 12 years later?



MR. HINES:  Your Honor, I've said it so many times, and



I know it's annoying.  If I can, I'm just gonna -- I've made



the point that we don't concede American Pipe tolling



applies in South Carolina and all that.  But let's put that



aside now.  I'm going to assume it does.  Because, again, if



America Pipe tolling does apply in South Carolina, I think



that we would have, as I've said, the argument that these



folks, their claims are not -- the statue of limitations



does not toll for them and they do have a problem.



But -- and I believe this is the plaintiff's



contention -- is that the statue of limitations is tolled



for these folks under American Pipe.  And if that's true



then every one of those folks, those however many people



that would be in that class with the original notice, or for



that matter, for the revised, they would all have their



statue of limitations bring a claim they've been told the
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whole time.  And now they can bring those lawsuits



individually, not as class representatives.  According to



the China Agritech case, they'd still be able to bring it.



So they're not left out in the cold.  They bring their



lawsuits.  So their rights, if there's this tolling



mechanism that the plaintiff says applies, then they're



protected.



THE COURT:  All right.  My second question is this:



For right now, let's only deal with what I call the first



notice, okay.  If we allow these people to join as



co-representatives, or at a minimum the person who -- a



person or persons, depending on which one it is, who



received the original notice, who that individual is.  Let's



say we let that person come in and be a co-representative.



What is the harm or prejudice to you?  What's different?



What changes in your defense in your working this case



if -- I don't know, whatever, Ms. Miller.  Let's pretend



it's Ms. Miller -- we pull Ms. Miller in and we put her in



there as a co-representative or co-named party along with



Mr. Delaney, how does that change anything as it relates to



your defending this suit?  How does it prejudice you guys?



MR. HINES:  Your Honor, it's through this idea about



when opposing counsel makes the argument, something along



the lines that they are trying to do this, and they're



trying -- well, a lot of that is true.  I mean, what I mean
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by is we're trying to defend our client the best that we can



with the mechanisms that are available under the law to do



it.  So, yes, we are absolutely trying -- because of the way



the bankruptcy unfolded, we're trying to defeat the claims



with that.  So the harm to us, Your Honor, is if we have the



ability to defeat everything arising out of the bankruptcy,



then our position is they can't fix that.  So the harm to us



would be if they fix it -- or, you know, again, if they



could bring in Ms. Miller, our fictional person, and then



let her just be the one who carries the water for the class,



well, they think that would fix it.  And our argument is,



no, it shouldn't fix it under the law.  Because if she's got



anything, it's an individual claim.  And that doesn't hurt



the absent class members because --- 



THE COURT:  All right.  



MR. HINES:  So it's our ---



THE COURT:  All right.  So your argument is that



basically if they're not allowed to fix it.  You believe the



way it exists, you should win or win on the law; and if



they're allowed to fix it then, to that extent, you'd be



defeated there?



MR. HINES:  Yes.



THE COURT:  And that would be your damage?



MR. HINES:  Yes.  Exposure to liability that wouldn't



otherwise be there.  And, again, Your Honor, our position,
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respectfully, is that they can't fix it, this intervention.



You know, and that's why we're making the argument that even



if the folks are allowed to intervene, again -- because just



fixing it in the plaintiff's view, as I understand it, is to



say, yeah, we still have this whole class liability that we



face.  



THE COURT:  Right.



MR. HINES:  We're saying, no, we shouldn't.  Because if



we knock out Mr. Delaney, that these folks that want to come



in now, don't fix that problem.  What they can do at most,



again, if they have a tolling mechanism, is bring individual



claims.  And if they bring individual claims then that's,



obviously, a different situation from us from a liability



picture from the fact they're trying to bring along with



them however many absent, you know, class members.  And I



will say, Your Honor, before I forget ---



THE COURT:  Go ahead.



MR. HINES:  One of the basic things that was -- I think



we mentioned this again in a memo -- is that -- there's a



procedure under Rule 24 when you seek to intervene, one of



the basic things, is the person desiring to intervene shall



serve a motion to intervene.  The motion shall state the



grounds, therefore, and shall be accompanied by a pleading



setting forth the claim of defense for which intervention is



sought.  At a minimum, the motion is not properly granted
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this time because we don't even have a pleading.  Plaintiffs



have made the argument that, well, all we need to do is file



an amended complaint that just asks them into the caption.



Well, if that's so, then they should do that.  But, you



know, right now on the current record, they haven't even



presented Your Honor with a motion that's procedurally



capable of being granted.



THE COURT:  You're saying they should've filed a



proposed motion the same way you move to amend -- in the



olden days you used to go in and attach a copy of your



proposed motion or proposed answer, proposed complaint to



your motion when you file?



MR. HINES:  Yes, Your Honor.  That's right from the



language of Rule 24:  A person desiring to intervene shall



serve a motion to intervene upon the parties that's provided



under Rule 5.  The motion shall state the ground, therefore,



and shall be companied by a pleading setting forth the claim



of defense for which intervention is sough.  Again, they



say, hey, just a matter of adding these folks to the



complaint.  I mean, I would be remiss -- I'm not trying to



make a mountain out of a molehill here, Your Honor.  But in



terms of trying to make the most fulsome effort we can in



opposition, I would say that if -- you know, it that's what



they say is necessary, they haven't even done that, which is



to file that amendment that adds these people as plaintiffs.
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THE COURT:  Well, I think that's fine for the record



and, procedurally, for the argument.  But I don't think for



a second that if he's going to admit -- that's what he's



gonna amend.  It's not like he's gonna throw in three more



paragraphs of some tomfoolery and trickery into, you know, a



60-page answer.  I don't think he's gonna go and do that.



And I'll be honest, I haven't made my mind up.  But if I



were allowed him to do that, if you bring that to my



attention, then I would immediately remedy that situation.



All right.  What else you want to tell me?



MR. HINES:  Your Honor, I don't mean to sidetrack us on



that point.



THE COURT:  No, it's not sidetrack, sir.  It's



appropriate argument.



MR. HINES:  But, Your Honor, basically our point -- and



we made the argument.  For instance, this is an example of



an overlap here.  One of the arguments that we made is that



because Mr. Delaney's post-sale notice claim -- I talked



about that earlier -- is barred by the statute of



limitations.  There should be no post-sale notice claim in



which he's proposing the interveners to enter in.



THE COURT:  Right.



MR. HINES:  --- argument.  So you see how it's



similarly -- I didn't mention this specifically earlier.



But as Your Honor may recall and all the arguments that
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we've made previously on summary judgment, we've made the



argument that the statutory section 36-9-628(e), that's a



section that -- I don't have the specific language right in



front of me.  But it's a claim -- essentially what it says,



Your Honor, is that you can only be liable under



section -- it says a secured party is not liable under



section 36-9-625(c)(2) more than once with respect to being



one secured obligation.  Your Honor may recall that we made



an argument the class claim should be barred because by



having only one person in court, and with only one secured



obligation we had to them, they're trying to make us liable



more than once with respect to it.  Your Honor has of



course, you know -- well, you ruled against us on that



point.  But my point is that should Your Honor happen to



change your mind on that point, that's just another way in



which the motion -- the summary judgment question has an



overlap here because if certain claims or parts get knocked



out, meaning that if there can't be class claims for



pre-sale notice, then there would be no class claim for



pre-sale notice that these folks could jump into.



THE COURT:  All right.



MR. HINES:  Oh, I would note, their claim to intervene



as of right I think is -- I think that it's -- I think they



have a problem there, just right there on the face of it.



Because when it comes to intervention as a right, they have
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to say they're inadequately represented.  And they're not



willing to do that.  I understand why their position is that



they're not willing to do it, because their position is that



there's no problem with Mr. Delaney's representation.  But I



do think it's fundamentally at odds with the idea that they



have the ability to intervene as of right.



Because to intervene as a right, again, it has to be a



situation where the existing party, that being Mr. Delaney,



doesn't adequately represent their interest.  And they claim



that he is.  That's why opposing counsel mentioned something



about a belt-and-suspenders approach.  The very idea of a



belt-and-suspenders approach is inconsistent with the idea



of a right to intervene.  Because a right -- to have a



right, opposing counsel pointed out the mandatory language



in the rule about shall be allowed to intervene.  Well, you



don't have a right unless you do have an inadequate



representative.  And they're not gonna admit that he's an



inadequate representative because, obviously, that would be



a problem for him.  



So I wanted to mention that, Your Honor, that, if



anything, would be on the permissive intervention, I guess



is the bottom line there, because they just don't have the



basis to intervene when at the same time they asked to



intervene denied that they're inadequately represented by



Otha Delaney.  You can't say he adequately represents us and
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then say we still have a right.  Because as soon as you say



he adequately represents us, that's inconsistent with the



idea of having a right to intervene.  So I appreciate your



indulgence on that.



THE COURT:  All right.  Well, you're gonna have to do



something else for me.  Sorry.  The permissive intervention,



why would they not be entitled to permissive intervention?  



MR. HINES:  Your Honor, I think ---



THE COURT:  And I know you probably have already gone



over this, but bear with me.  Explain that to me again as



succinctly as you can, sir.



MR. HINES:  Well, for one, I don't think ---



THE COURT:  Not that you haven't been doing a great job



doing things succinctly.  I don't want you to think you're



not.  But sometimes I've just gotta . . .



MR. HINES:  Your Honor, I do think in fairness, you



have quite a bit of discretion on permissive intervention.



But what I would say in that regard is -- and just the



argument I mentioned about the post-sale notice, for



instance.



THE COURT:  Yes.



MR. HINES:  If the post-sale notice is a part of case



and there's no post-sale notice for anybody to intervene and



no post-sale notice claim, so that argument would exist



for -- co-counsel has written down a word, futility, and I
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think that's an accurate description.  So in that sense,



even a permissive intervention sense, you wouldn't be able



to get in to the case.  But I think the biggest argument on



permissive intervention, other than an argument like that



where we're actually knocking out claims into which they



know they can't intervene, would be to say I don't know how



their interest is really threatened.  Well . . .



If they have the ability, Your Honor, to have a tolling



mechanism that would allow them to bring a separate lawsuit,



then their interest in this lawsuit wouldn't be imperiled by



in a way that would allow even permissively intervene.



THE COURT:  But we don't know that they do, right?



MR. HINES:  We don't know that they do.  That's true,



Your Honor.  So because of my other argument that's saying



about the whole -- so in that regard, Your Honor, I mean,



candidly, as a strategic concession as I think about the



logic of it all, it may be difficult -- it may be within



Your Honor's discretion to allow them to permissively



intervene subject to my argument about statute of



limitations and subject, of course, to our other arguments.



THE COURT:  Well, I understand all of that.  I'm with



you on -- yes, subject to everything you said, yeah.  And



the other thing -- and I'm just thinking.  Y'all know the



case so much better than I do.  I'm at a little bit of a



disadvantage.  But your legal prejudice or the prejudice
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argument that you're making, you know, it's kind of like you



can't give -- you know, you can't allow somebody to amend



their answer to include as an affirmative defense statute of



limitations, because if you do, then I'm going to be legally



prejudiced.  I mean, you can do that.  And so I don't



know understand -- and maybe in this case, and it doesn't



apply, I just don't see -- I don't see you're being legally



being prejudiced, the argument you gave me.  I'm having



trouble reconciling that.  You understand what I'm saying?



I mean, in other words, just because something bad is



gonna happen, okay -- this has always been my understanding,



and maybe in this case, in this context, and I haven't



though it through enough because it's 3:30 on a



Friday -- but I've always thought that the fact that, in



essence, a bad thing is going to happen to you if I grant



this amendment or if I lift this default or if I allow



somebody to amend to include an affirmative defense that was



omitted, which I think I have the ability to do, the fact



that they're gonna be damaged, I don't think that is legal



prejudice that would prevent me from or would try to



persuade me to not do that.  How do you explain that?  And



that may not have been what you were saying.



MR. HINES:  Your Honor, I understand your point.  And I



think it's -- I do think it would be -- if you let them



intervene, putting aside this whole question about the
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statue of limitations ---



THE COURT:  Yes, sir.



MR. HINES:  --- putting that aside.  Because if they



get to intervene -- let's just assume we're operating in a



world of the federal rule where American Pipe tolling



applies, if you allow them to intervene, Your Honor, only in



their individual capacity, it may be well hard for us to



come up with an argument about prejudice so long as, you



know, we had all the defenses at our disposal that we would



have.



If Your Honor allows them to intervene as



representative parties to expand the potential liability



against us to include a class, I don't know if the word



prejudice is the right descriptor.  Respectfully, Your



Honor, I believe it would just be erroneous.  Because under



this China Agritech case, it says under American Pipe



tolling that the only tolling they get is to individual



claims.  So it's certainly -- and it would be prejudicial



there in that sense because it would open the door to us for



greater liability than we should have because they shouldn't



be able to tack along all these other claims.



THE COURT:  All right.  Thank you.  Anything else?



MR. HINES:  No, thank you.



THE COURT:  Briefly, a reply?



MR. TWOMBLEY:  Your Honor, first and foremost,
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Otha Delaney has been appointed as the class representative



of this entire class.  That's been in place for years.  He



has been found to be an adequate class representative by the



Court for not only the original group, but also the



subsequent group.  So I just want to make clear that he is



the class representative.  I have been appointed class



counsel for all of these people.  And that is the current



lay of the land.



Second, Your Honor has already entered at least an



initial ruling.  And I know there's a motion to reconsider.



But you've already ruled that Delaney is a sufficient class



representative.  You've already ruled that the defendant is



liable as a matter of law on all these documents.  You've



already examined the documents and examined the law, and



you've concluded that they're liable, okay, at least



initially.  So now ask yourself how will they be prejudiced



by putting somebody else on the top of the case?  They



won't, zero.  It is disingenuous to suggest to Your Honor



otherwise.



The defendant's attorney has a complete



misunderstanding of the way statutes of limitations were in



the American Pipe case.  There is no question, there is no



court, in federal or state, that would find that all of the



class members, they are currently members of the class, they



are currently asserting claims against the defendant right
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now as of today.  This business coming in and suing us,



they're already suing you.  They've been suing since day



one.  Now, we didn't get confirmation of that in the form of



a class certification order until 2021, I believe it was.



But they're here.  Mr. Delaney is the representative.  I'm



their lawyer.  And I've got a duty to represent them, and



the authorities say the Court has got a duty to make sure



that their interests are prejudiced either.



Now, Your Honor, what American Pipe says, just so you



know, American Pipe says when the Court determines there's



going to be no class.  You see, we have Rule 23 because the



last thing in the free world you want is people coming in



here, you'll have a thousand of these lawsuits.  You think



it's complicated now?  Imagine if you had a thousand



individuals.  Well, what we've said in the law is nobody



wants that.  If it's the same claims and the same facts and



the same law, I don't need a thousand lawsuits, I just need



one.  What American Pipe deals with is after you file that



one lawsuit, and someone says you can't have a class-action.



See, everybody is sitting on the side line in a class-action



watching the class representative and their counsel do their



work.  And if everything is going well -- so far it is.



It's taken a while -- we don't want those people to have to



come in.  It's gonna bog everything down.



What American Pipe deals with is when a court says,
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okay, everybody out there in the world, y'all thought you



were gonna have a class-action, now you don't have one



because the judge has said you can't have a class-action.



And American Pipe deals with what those people can do then.



But that's not this case.  We've got class status.  They're



members of the class.  Not only are there claims pending,



you've initially granted summary judgment on them.  So this



whole American Pipe business is like two ships passing in



the night.  It doesn't have anything to do with anything.



And I'm sorry I'm frustrated, but I've been dealing with



these illogical arguments for so long.  It is just beyond my



comprehension.  We say in our motion to intervene because



they've got the exact same claims based on exact same facts,



the exact law, and the same counsel that intervention would



simply result in intervenors being added to the top of the



caption.  



For First Financial to come in here, say "nan nanny



boo boo, sick your head" -- it's just there are arguments



you can defend.  But, I mean, there has got to be some limit



to it.  This court has a duty, the Rule 23 says at any time,



to impose such terms to make sure that absent class members



are fairly and adequately represented.  You may order that



notice be given to them.  You may order notice be given so



they can come in and present claims if they want to.  And



you cannot dismiss the case, because they want you to do,
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without giving them notice.  I mean, the rule says that.  If



the Court wanted to grant summary judgment to this



entire -- in their favor as to this entire class, then you



would have to give them notice.  You would have to give them



notice then.  The rule says it.  But when they're sitting on



the sideline and watching and everything it going their way,



it says you may give them notice.



So we are doing things the right way.  We are doing



things that are efficient.  The rules expressly provide.



The hit the nail on the head.  They have not articulated one



question they want to ask them, one thing that would be



different, one different legal issue, one different



argument, nothing.  Nothing whatsoever.  And as you -- they



just want to win.  They just want to win.  Well, I want to



win too, but I'm going to tell you what the law says, and



I'm going to tell you what I think my responsibilities are.



And I don't want to win that bad.  



THE COURT:  All right.  Anything in reply?



MR. HINES:  No, thank you.



THE COURT:  All right.  So we'll take ten more minutes



and we'll come back and hear his las motion.  All right?



MR. TWOMBLEY:  Thank you, Your Honor.



(Off the record at 3:38 p.m. The proceedings resumed at



3:52 p.m.)



THE COURT:  All right.  You can be seated.  All right,
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Mr. Twombley, are we ready to move forward on your motion



for sanctions, sir?



MR. TWOMBLEY:  Yes, Your Honor.  Your Honor, I think



we've got an agreement on some things related to this



motion, and they can correct me if I'm wrong.  There is no



question that in October of 2011 First Financial of



Charleston was served with this lawsuit, the initial



lawsuit.  The CEO received it and they hired counsel.  There



is no question that the lawsuit sought a class-action



status; no question that it was brought not only on behalf



of Mr. Delaney but similarly situated South Carolina



consumers.  It was -- the latest, I represent those



consumers.  And in paragraph 19 of the complaint, what the



complaint said is, you know, we think there's a lot of these



transactions.  We said, quote, "in numerous transactions



involving repossessions."  But we didn't know how many.  And



I want to read to you what is said in the complaint.  And I



quote, "in as much as defendant is uniquely situated to



address this issue," that being who is the other similarly



situated people and how many are there, "plaintiff submits



that a minimum discovery on the issue ought to be



permitted."



After the complaint was filed, First Financial filed a



motion to dismiss.  After the motion to dismiss was filed



but before it was heard, Mr. Delaney served discovery on
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First Financial.  The discovery sought everything under the



sun.  It said that each of the interrogatories should be



answered based upon your entire knowledge from all sources



of information in First Financial's possession or control or



otherwise available to First Financial.  It said if you



could not answer part of an interrogatory that you were to



include a list of the sources that were consulted for a



response.  It said you can attach a document, if you need to



attach a document, rather than typing a response out.  It



said if a document has been destroyed or placed beyond your



control, provide the date and circumstances of the



destruction and disposition.



It asked a whole laundry list of questions about who



else might be witnesses.  A list of documents that might be



relevant in the case relate to the claim of defense in the



case.  It asked abut First Financial's system for



maintaining, indexing, managing, monitoring, retrieving



documents.  It asked for First Financial to tell the



plaintiff what its document retention and destruction policy



was.  It asked for the number of similarly situated people,



people who have had their vehicle repossessed from



January 1st of 2006 through the present, segregated by year.



It asked for documents, documents identified in the



interrogatories.  There were requests to admit that said



admit that you've done this to more than 40 people or that
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you had repossessed customers' vehicles using these forms



that there's more than 40 of them.  Admit that there's more



than a hundred of them.  Admit there's more than 500.



Now, when First Financial got discovery and they



received it, they knew they had a deadline to respond to it.



A motion to dismiss does not stay a deadline to respond to



discovery, unless they filed a motion for a protective order



or something, which they did not.  What they did is they



asked for Mr. Delaney and his counsel to agree to an



extension.  And they provided a consent order, and the



consent order was submitted to the Court, and it extended



their deadline to respond to Mr. Delaney's discovery until



the motion to dismiss was resolved.  All right.  There's a



court order.  So they knew they had to respond.  They got



it.  They knew they had a deadline to respond.  They asked



if they could not respond until the motion to dismiss got



resolved.  Well, as Your Honor knows, the motion to dismiss



was granted.  Erroneously, but it was granted.  And, of



course, then we started appellate process.



Now, Your Honor, one thing I want to make sure that



we're clear about.  The issue in the motion to dismiss, it



only related to what the statute of limitations was to bring



the claim.  And were three different options that the Court



evaluated: there was potentially a one-year statute; there



was potentially a three-year statute; and there was
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potentially a six-year statute.  And the Court said the



six-year statute, no.  So it was down to number one or



number three.  And, actually, what the trial court said was



I don't have to decide whether it's one or three because you



didn't file it within either one.  So the question really



was how did the judge calculate that deadline.  When does



the clock start and when did the three years run?  And they



argued one thing and we argued another.  They won at the



trial court and the Court of Appeals, and the Supreme Court



reversed.  South Carolina Supreme Court says no, no, no, the



deadline starts when you get -- when they sell the vehicle;



not when they send you the notice, when they sell the



vehicle.  So they came back down to Circuit Court and, of



course, we said let's get our discovery.  And so



First Financial responded to the discovery.  Now, I'm happy



to get through every sentence, if I need to.  But I'm gonna



tell you what their discovery said.  The discovery said when



we said:  How many people?  How many class transactions?



How many people got this document?  They said we can't tell



you, we don't know.



Now, there's an important little caveat here that the



discovery sought did not only cover this original group, you



know, 8 through 11.  The discovery, at least, covered to the



present day.  Now, First Financial objected to that.  But I



want to make sure Your Honor understands that from day one
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discovery was sought -- I believe it was January 1st of 2006



until the present day, okay.  So this is what's interesting.



So first Financial says we can't tell you at all.  We can't



tell you how many people.  And they objected to say, well,



you're not entitled to anything after 2011 when this lawsuit



was filed.  So then we had to go to court and we had to



argue that this was a class-action and this and that and the



other.  And, of course, ultimately the Court says, look,



y'all are wrong, First Financial, about the temporal scope



of discovery, and you've got to give Mr. Twombley and



Mr. Delaney everything for the whole group, stem to stern.  



And you're not going to believe this, but then they



came back and still sad they couldn't do it.  They didn't



have it.  So, ultimately, I said, well, Lord, I'm just going



to have to depose somebody, figure out what's going on.  How



do they say we really don't have it.  What happened to it?



Where did it go?  So we noticed the 30(b)(6)deposition of



First Financial and we deposed the representative.  And he



said, I asked him about the complaint, what did you think



class-action meant and similarly situated people.  He said I



didn't think about that.  Well, what happened to everybody's



record?  Well, they got destroyed.  Normal course of



business, it got destroyed.  And I said, sir, so you're



telling me -- I mean, I said, "You know what a litigation



hold is, sir?"  At first he said no.  And then I explained
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it to him, he said yes.  And I said, "Did you institute one



in this case?"  No.



So they said -- was it more than 40 people -- a hundred



people don't know, don't know anything, can't tell you if



it's more than 500.  So then towards the end of the



First Financial's 30(b)(6) deposition, I asked him, "How do



y'all store things?  How do you keep up with your data and,



you know, everybody's accounts and stuff?"  And he says, oh,



we've got Credex for that.  Credex, what is Credex?  Well,



that's the nerve center of First Financial.  That is the



credit management software that every person in the office.



He said the first thing you do when you get there is you sit



down at your desk and you log into Credex.  Well, did you



look in Credex?  No.  You didn't look in the nerve center of



the management software?  No.  So I said, "Why did you tell



us in this discovery that you couldn't -- you weren't able



to answer these questions?"  I'm instructing him not to



answer that.  That's attorney-client privilege.  Sir, why



did you tell us that you couldn't do this?  Instructing him



not to answer, attorney-client privilege.



So we break the deposition, Your Honor.  We break it.



And at the end of that deposition we knew exactly what was



said.  They said, "You're right.  It's less than ideal."



Talking about the fact that we're here today without all the



data that -- but we're trying to do what we can to move
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forward in a constructive way and give you what you are



entitled to and then we can reconvene the deposition.  So,



yeah, we agree that when we conclude today, we'll



investigate this Credex issue; we will produce to you what



we get from that; and you can reconvene the deposition.



Which I thought was kind of at least that they could do



based on the fact that I had to have this stuff the whole



time.



So about a month later I, you know, give me the stuff.



Where is it?  Mr. First Financial says, "Well, um, why don't



you send Credex a subpoena."  And I'm not going to tell you



what I thought when they said that.  It was a lot of



explicits.  And I told him y'all have a duty to produce and



to provide to me what's in your custody and control.  I



don't want to subpoena somebody for what y'all have got.



So, finally, one day, Your Honor, I was sitting in my



office -- and I'm happy to go under oath on this if I need



to, because I wasn't getting anything from them.  I got on



the phone and called Credex in Alabama.  And I said, "I'm



trying to find out, you know, how this system Credex works



and see if -- you know, they said I might need to send you a



subpoena.  Do y'all even have any of their information?"



And the guy said, "Look, software works two ways.  You can



host your own data right there on your own server, or you



can subscribe to our cloud service.  And if they subscribed
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to our cloud service, we might have their data.  But if they



host it on their own server, then they're the only ones



that's gonna have it."  Now, Your Honor, mind you, they are



telling me that I need to subpoena Credex after they told me



they were going to give it to me.



Well, as it turns out, they don't subscribe to the



cloud hosting service.  They are the only ones that got it.



And meanwhile, they want to send me to Alabama to go get



this stuff.  And then now, Your Honor, finally, they give me



this report from Credex.  It's got a list of about, I think,



6- or 700 names on it or something.  And I'll show it to you



if you'd like to see it.  It says it's a query result.  Here



it is right here, Credex query result.



THE COURT:  Right.



MR. TWOMBLEY:  That's it right there.  So I did a



little digging around and determined, wait a minute, there's



a whole lot of additional information in there, but you said



you were gonna go get and give to me.  What this is, is a



limited report, a limited report.  So I wrote Mr. Hines and



said, "Why did y'all -- where is the phone numbers?  Where's



the addresses?  Where's these other data that we need for



each one of these people?"  And about eight times, if it was



once, Your Honor, I was told we're gonna have to go through



it one by one.  It's gonna be burdensome.  We're gonna have



to go into each one of these accounts.
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Now, Your Honor, and I don't mean any offense by this,



but I feel like you might be similarly computer literate as



I am.  And when I'm looking at this, I'm thinking to myself,



you know, somebody got on a computer and, you know, had this



thing printed out.  Why do they keep telling me I've gotta



go through this, it's gonna be laborious and time-consuming



and, you know, it's gonna take forever.  And then they filed



an appeal and then they filed a motion to reconsider.  And



then I've got an order saying I was entitled to it and they



wrote me and said, "Do you still want this stuff?"  It



reminded me of Tom Cruise and Jack Nicholson in a Few Good



Men when Tom Cruise said, you know, "Can I get a report?"



And Jack Nicholson said, "Yeah.  You gotta ask me nicely."



I said, "Russ, yes, I want it.  I filed a motion to compel.



We've been arguing about it forever.  I mean, what do you



mean do I want it?"



Now, I want to be clear and I want to be fair, and I



want Your Honor to know I am not moving for sanctions on



this wild goose chase they sent me on.  That is not -- I am



not asking Your Honor to do anything about it.  I'm doing



what I think the Court would want me to do is just be more



efficient and streamline things.  All right.  Because I,



ultimately, got this data.  I, ultimately, made them give it



to me.  Even though it took forever, I got it.  And even



though I was lied to, I was -- misrepresentations were made
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to me about what the system could do and what it couldn't do



and what was in there and everything else.



But here's the problem, Your Honor, this data starts in



January of 2012.  Now, the class has been certified for a



group of people from October of 2008 until 2021.  So what



are we going to do about the class members from '08, '09,



'10, and '11?  Approximately four years.  Because those



records, documents, and data are gone.  The CEO has



testified he has no way to retrieve it.  I asked him what he



did with them, he said, well, they go in a shredder.  Why



would you put them in a shredder?  Because when they come



out, they're in a million little pieces and we could never



put them back together.  That's why they go and shred them.



So they all went in the shredder.



THE COURT:  When?



MR. TWOMBLEY:  Approximately 26 to 36 months after the



purse's account is paid off.



THE COURT:  Okay.  



MR. TWOMBLEY:  So in October of 2011 -- and let me be



clear, Your Honor, about when they were destroyed.  And this



makes logical sense in my mind.  Lawyer's supposed to hold



files, I think it is, for seven years, okay.  Well, I'm not



going up to my file place every 7 years and going we go



there periodically.  So I might say, you know, well, you



know, I'm required to keep them for 7 years, but I might



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    84



Transcript of Record - Delaney v. FFC, Jan. 9, 2026



have 10 or 12 years, 15 years.  I don't necessarily throw



them away.  So what the CEO said was we're only required to



keep them 26 months, but it doesn't happen right away.  It



could be 30 months.  But, you know, when people get around



to doing it and decide to clean up the file room, that's



when they end up getting thrown away.  So we know for a fact



under the law they have to have them for 26 months.  By his



own testimony, it would've been less than 30 months.  So



it's about 3 years.  Although, we really don't know exactly,



at least for some group.  But I can tell you this,



Your Honor, none of these people, to the best of my



knowledge -- you see this in that Credex query result.  All



these people, they got their vehicle repossessed because



they haven't paid their account off.  That's why they got



their vehicle repossessed.  So the testimony that they keep



them for 26 months after the account is paid off wouldn't



apply to anybody.



THE COURT:  Now, wouldn't apply to anyone because?



MR. TWOMBLEY:  Because they -- all of these class



members.



THE COURT:  In theory, their account hasn't been paid



off because their car got repoed is what you're saying.



MR. TWOMBLEY:  That's exactly.  Their car got repoed.



They had a deficiency balance.



THE COURT:  But when they close their account, for
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instance, once they repo it and sell the car, wouldn't they



consider that a close date?  I mean . . .



MR. TWOMBLEY:  No.



THE COURT:  Why?



MR. TWOMBLEY:  Well, they've been to bankruptcy court



saying Delaney still owes them money today, 2026, even



though he ---



THE COURT:  Okay.  So you're saying they would keep it



open for the deficiency?



MR. TWOMBLEY:  Your Honor, I don't know what they do.



I know what they're CEO testified to.



THE COURT:  Right.



MR. TWOMBLEY:  He said and the testimony is 26 months



after the account is paid off, we will destroy the records.



Now, we obviously know that he's not -- that's not fully



true because he claimed they don't have any of the records.



THE COURT:  So he wouldn't know if there's a deficiency



or not after 26 months because all the records were



destroyed?



MR. TWOMBLEY:  Well, no.  No, no, no.  No.  There's no



question in my mind that in 2011 when this suit was filed,



they would have to have 26 months worth of records,



according to what he says, is the obligations that govern



them.  So they would've had to have 26 months.



THE COURT:  Okay.
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MR. TWOMBLEY:  And, Your Honor, between 36 and 26, in



that 10-month period, you'd have to be destroying them the



day the thing got paid off, okay.  That's not practical.  So



the end of road, Your Honor, is for everyone that falls into



today, October 4th of 2008 through January 11th,



First Financial, their sworn testimony in this case is



they've got no records, they've got no data, they've got no



way to identify the people.  And we're up the creek without



a paddle.



Now, your Honor, this is the part I want to -- I think



it's gonna blow your mind, but it might not, could even



kill.  I was telling Thomas yesterday, I said, you know,



we -- I told my kids when they were this tall, when you do



something wrong, you say you're sorry.  I mean, everybody



does that, right?  You do something wrong, you say you're



sorry.  And it was my hope that First Financial would say



I'm sorry, we didn't mean to do that, it was a mistake,



figure out a way to deal with it.  Fifteen years later they



filed a document, "Defendant's Memoranda Opposing



Plaintiff's Motions for Sanctions."  You know what it says?



"Head Note A:  First Financial had no duty to preserve the



subject records."  They had no duty to preserve them.



That's what they say.  Not that they did anything wrong, not



that any mistake was made.  They say they have no duty to



preserve them.  Can you believe that?
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The next thing they say is the documents aren't



necessary for the plaintiff's claims.  Well, you ask them,



Your Honor, ask them who is in that period of class.  How



are they gonna send them notice?  How are we gonna determine



their finance charges?  How are we gonna calculate the loan



amount?  But they tell you we don't even need those.  You



don't need them.  It's not necessary.  See, this is



why -- I've been dealing with this for years, Your Honor.



Then they tell you that a jury has got to decide this issue.



Exfoliation would allow Delaney to have a charge that a jury



drawn an inference.  And they didn't offer an explanation



and then the jury can decide whether or not they want to



draw an inference.  See, this is just -- that is poppycock.



They can read and they know full well that the Court has a



laundry list of options available to it for sanctions.  The



Court can strike the answer.  The Court can issue monetary



sanctions.  The Court can do a whole host of different



things.  But they tell you that's gotta be decided by a



jury.



Now, if we could pull up those slides.  I want to go



through the law, and I want to go through what I think is



probably the most important issue.  It's an issue that



Justice Toal just dealt with in a separate case.  But



there's three elements that we have to prove to approve



sanctions.  Number one, that they had control over the
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evidence and a duty to preserve it at the time it was



destroyed.  Okay.  Hopefully, we can agree they have control



of it.  The next thing is that the evidence was destroyed



with a culpable state of mind.  This is the one that's gonna



require attention in detail.  The third, is that it was



relevant.  Okay.  



All right.  So let's go through each element.  This is



what the law says:  "A party has a duty to preserve evidence



during litigation and at any time before litigation when a



party reasonably should know that the evidence may be



relevant to the anticipated claims."  Well, there's no way



you couldn't.  I mean, this is a class-action.  It's



similarly situated.  The complaint says you're in the unique



position to be able to determine who might be in this class



and who is not.  The law says there's a common law duty that



arise when a party has notice that they possess evidence



that's relevant to litigation.  Now, Your Honor, remember



they have filed a memorandum with this court and told you



they had no duty to preserve that evidence.



Now, let's talk about the culpable state of mind.  You



do not have to to intentionally destroy evidence.  If you



intentionally destroyed evidence, you'd go to jail.



Moreover, you know, the party requesting sanctions, it's



very difficult.  I can't prove what's in their mind.  You



know, how do -- but, fortunately, we don't have to because
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the law is clear.  You do not require willful destruction.



The party only need to show that the evidence was destroyed



knowingly, even without intent to breach of duty, or



negligently, negligently.



This is what Justice Toal said:  "Culpability



encompasses everything from ordinary negligence to willful



conduct.  The culpable standard merely requires a litigant



to have some degree of fault.  Whether the Court finds that



the defendant negligent -- grossly negligent or willful, the



Court concludes the defendant had a culpable state of mind



when it exfoliated the evidence at issue."  In other words,



for purposes of sanctions, you don't -- at this stage, you



don't have to determine exactly why they did it and what was



in their head and whether they did it on purpose.  You can,



if you want to.  You can consider that in the type of way



you sanction them.  But when they are negligent, when they



should have known this is what the law says about the



litigation, case law makes crystal clear that breach of duty



to preserve, exfoliation of evidence may result in the



imposition of sanctions by a court because the Court has the



obligation to ensure the judicial process is not abused.



Once a party reasonably anticipates litigation -- well,



they didn't anticipate it, they had it on their desk it must



suspend its routine document retention/destruction policy



and put in place a litigation hold to ensure the evidence is
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preserved.  And, Your Honor, remember, we asked them in



discovery what is your document retention and data policy,



when did it change, how many people, who got what documents,



how do you index, how do you do this, how do you do that.



Gone.  And you know what's so interesting is, of course,



I've been arguing the class ought to be this wide.  Well,



they won.  And so far, we've prevailed.  So far we have



succeeded on that.  But you know what they've been arguing



from day one?  Day one.  You even heard this when I was



arguing it earlier.  He says the only people that should be



in this class are people from 2011 to 2008.  That's what



their argument is.  That's it.  Well, guess what we have if



that argument had prevailed?  You remember that thimble you



said that you know that much about bankruptcy, we'd be able



to dump all those documents into that same thimble.  They



would have destroyed everything if they had their way.



So, as usual, I'm pretty animated about this.  But the



question you've got to ask yourself, Your Honor, you have



got, in my opinion, the law says you have got an obligation



to ensure the process is not abused.  And you have got to



send a message.  This is a corporation who has been sued in



a class-action, who has got lawyers, who has been found now



to have been systematically violating the rights of



South Carolinians from at least 2008 and to 2020.  And then



they've got the gall to come in here to tell you:  "We
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didn't have to keep it.  You don't really need it."  Talk



about culpability.



Now, I've been sitting and waiting patiently because



I'm trying to do what Your Honor wants.  I wanted to have



this motion heard on day one.  And you said you didn't want



to do it, and I bit my tongue and I waited until today.  But



this is important.  Litigants, corporations with lawyers,



they can't go destroy all their stuff.  If they can, what



are we all doing here?  This man over where with a gun been



sitting here all day, for what?  There's a case where -- I



think it's the next one -- the discovery process, like a



lawsuit itself, is not a children's game but a serious



effort on the part of adult human beings to administer



justice.



So I know -- I think I know what you want, the question



you've got.  It's a question I have.  I don't believe they



would ever make me a judge.  But what are we going to do



about it?  And this is what we propose.  Where's that order?



I knew you were going to ask me this.  This is what I think



we should do.  I've been thinking about it a long time.



THE COURT:  Well, ultimately, I was gonna ask that,



Mr. Twombley.  I mean, I wanted to make sure that you've had



an opportunity to say everything you wanted to say.



MR. TWOMBLEY:  Okay.



THE COURT:  So have you done that?  Are you ready to
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tell me what you want?



MR. TWOMBLEY:  If you want to hear now.



THE COURT:  Well, I don't want to -- I was wondering



that.  I was absolutely wondering that, but wasn't gonna ask



because I didn't want to interrupt you. If you're ready to



tell me, I'm ready to listen.  



MR. TWOMBLEY:  Okay.  So, number one, we would like an



order finding that First Financial absolutely had a duty at



the outset of this case to preserve subject records and



institute a litigation hold, that they failed to do it, that



they destroyed all the records for this group, for this



group.  We want an order that, according to their own



testimony, the CEO testified says he's got no way to figure



out who these people are and determine what their numbers



were in their documents.  You see, Your Honor, the minimum



statutory damages, you've gotta have those documents or this



data to even calculate those damages.  That's the group that



they were fighting the whole time that they wanted the class



to consist of which, now, we don't have any numbers.



We would like within five days to submit Your Honor a



proposal from a class-action notice professional.  There are



companies across the United States that do nothing but



administer classes and help lawyers and courts find absent



class members.  We would like to submit you a proposal, and



we would like First Financial to be given the opportunity to
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say, you know, whatever the name of you know what, that



they'll say about it, that it's bad and awful and they don't



have the duty and whatever else.  And we would like for you



to approve it.  We want them to pay for it now.  We want



them to pay for it.  



We would like to have a little bit of time to prepare



an attorney's fee affidavit for all of the fees and costs



dedicated to this.  We would like for all the people from



2008 to 2012 -- it just sounds serious, but it's really



not -- but we want their answers struck.  Now, why does that



sound serious, because it's not?  The Court has already



determined that they're liable.  And if we had these



documents, you'd put them into a formula, poof, we'd know



their minimum statutory damages.  So this is not like it's



me and the bailiff and our litigation about the real estate



closing and the car wreck.  I mean, strike his answer for



that, you know, he might be in bad shape.  But you've



already found that they broke the law, and the law says



they're entitled to these minimum statutory damages as a



matter of law.  So it's really not that bad.



Then, Your Honor, we've gotta figure out damages.  I



mean, once we find these people, we've gotta figure out how



much they ought to have to pay.  Now, I've talked to several



people about this.  One person told me what you ought to do



is take that data that you do have and kind of average it
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out.  You know, if somebody got $10,000 in damages,



somebody's got a thousand in damages, you average it out to



5,000.  So, well, that sounds good unless I'm that person



who had 10,000 and they've destroyed all my records.  And if



I had my records, why should I only get 5,000?  Because they



destroyed my records?  There is nothing fair, there is



nothing just, there is nothing logical about that.



So this is what we want to do, we want to come up with



a proposal for how we think you should order damages for



this group.  First of all, we want to be able to show you



how many people we think are in the group.  They admit



there's about 50 people who are -- it's about 150.  I think



they said four a year.  I'm sorry, four a month in their



discovery which takes to about 50 or whatever.  We can show



you it's more than that.  Surprise, surprise.  But anyway,



we can give you some ranges of how many people we think



would be.  And if we had the records they destroyed, what



finance charges would be for the records that they



destroyed, what the loan amounts are for the records that



they destroyed.  And we want to be able to give you, put up



a puzzle as to how we think that should work.  If you can



come up with something better, like Ross Perot used to say:



"I've got two ears, one on each side of my head."  What I



know is the CEO has said they destroyed everything, they



don't have it, there's no way to get it, no way to identify
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the people, about how many were in the class or anything



else.



And I also think that Your Honor should consider their



excuses.  All the sanctions law says the sanction should be



proportional to why they say it happened.  If I say, you



know, my house burned down, that's not enough documents.  I



would hope you would say, well, I'm not gonna sanction



Ashley because his house burned down.  Right?  But if I get



a class-action lawsuit, and for the group that I say is the



only people should be in the class, 14 years, and I destroy



every one of those documents, and then I come to this court



to tell you I didn't have the duty to preserve them and you



don't need them.  I cannot imagine coming in here and



telling you something like that.  But that's where we are.



And, you know, sounds like if they had the chance to do it



again, do it the same way.  Got no duty.  You don't need



this stuff.  Right into the shredder.  That cannot stand in



a court seeking to try to get the right answer.



I so appreciate you listening to me.  Thank you.



THE COURT:  Yes, sir.  Counsel, I'm happy to hear from



you. 



MS. DUDGEON:  Thank you, Your Honor.  



THE COURT:  Yes, ma'am.



MS. DUDGEON:  Despite it being late on a Friday, and me



being fairly reasonable, I do not agree with the facts of
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the law or what's before the Court after this listening to



Mr. Twombley.



THE COURT:  That is shocking.  That is shocking.



MS. DUDGEON:  Yeah.  Here we are.  First of all,



related to what is before the Court.  This is a motion that



Mr. Twombley is correct was filed back in, actually, 2021



and withdrawn a couple of times.  It was then filed and



granted a motion for sanctions in April of 2023 and argued.



I've already argued this motion for a couple of hours in



front of Judge Slambrook in November of 2024.  It was a



long, lengthy motion hearing.  Mr. Twombley, after that



motion hearing, sent a letter to the Court and said that he



was kind of put off by later expert disclosure we had and



did not like his arguments and that he was gonna try to work



something out with me so that we would have to get a ruling



from that court related to the sanctions motion.  At that



time, he also told the judge in his letter, "It might delay



the -- of the trial court judge from presiding over the jury



trial and prefer that it be continued and be heard later."  



We came to an agreement based on that motion and on my



arguments of that motion that would limit the scope of the



motion before you, Your Honor, because there's really one



issue at hand, and that is hard copy records from 2008 to



2011 from First Financial.  All this wild goose chase talk



about credits is not only incorrect on how Mr. Twombley
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explained it, but it is irrelevant.  Credex was not utilized



by the First Financial until 2012.  When I got involved in



this case, I feel like it might've been 2022.  I can



remember because I was on vacation with my family some



summer and there was an issue about Credex.  And Mr. Hines



wrote this wonderful letter to Mr. Twombley that pretty much



said here are all the query options you have.  You know,



there may be some misunderstanding about what's available,



what's not.  We don't have 2008 to 2011.  There's no doubt.



We never said that we did.  But as far as Credex, here is a



list of query options, you tell us what you want us to run,



because you can run 5 million different reports.  Here are



all the options:  ZIP Code, phone number, name, loan amount.



You tell us what you want and we'll produce it to you.  That



letter was ignored for a long time.  In fact, when I argued



about this in front of Judge Slambrook, it was as though



Mr. Twombley didn't even know about it.



So all this talk about a wild goose chase and some



effort to make us look bad is not only not before the Court,



but it's not true.  So I would like to set aside Credex.  We



have said multiple times that you can have whatever you



want, you can have all this information.  The issue before



the Court is a motion for exfoliation.  There's no violation



of court order by my client.  It's a motion for exfoliation



with a request for sanctions.
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Now, Mr. Twombley has cited a lot of law, and he



mentioned Justice Toal, who I respect.  But there was no



citation up there to her words, because they weren't from



when she was on appellate court.  There are from a trial



court order in an asbestos case involving a situation where



a company completely -- and I'll slow down, ma'am.  I'm so



sorry -- completely refused to do what Judge Toal told him



to do.  She said produce these insurance policies.  No,



huh-uh, not going to.  Another situation, I think she said



sit for a 30(b)(6) deposition ---



THE COURT:  She said what?  I'm sorry, I can't listen



that fast. 



MS. DUDGEON:  Yeah.  She said produce these insurance



policies, and they refused to do it. 



THE COURT:  Right.



MS. DUDGEON:  Another situation, I think she said sit



for a 30(b)(6) ---



THE COURT:  Oh, sit.  Okay.  Go ahead.  I'm sorry.



MS. DUDGEON:  And they were like we're not gonna do it



ever.  Yes, they were sanction issues there.  And, yes, she



quoted federal law, which South Carolina has not adopted,



but I am here to discuss each of those elements, okay.  So I



think it's disingenuous to say Justice Toal said this is the



law in South Carolina.  It is not, at least not based on



those particular trial court orders.
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The first issue is the obligation to preserve.  Yes, my



client wishes they had these records.  But he's allowed to



explain why he didn't think he did.  And that goes in



combination with the obligation to preserve and the



culpability.  My client is a small business owner.  His name



Bill Van Hook.  This is not some big corporation.  They had



a shredding company that came to their parking lot, and they



had a requirement to save documents for 26 months.  He



testified when Mr. Twombley asked him, "My question," this



is Mr. Twombley speaking, "Okay.  But my question, though,



is what did you understand that Mr. Delaney was filing, a



class-action, not only on behalf of himself, but on behalf



of all others similarly situated, what did you understand



that to include?  What did you understand that that



included."  My client's answer, "I didn't have a particular



understanding of any of it.  We kept them according to the,



like I said, the statute we operated under and then it went



on into a dismissal a couple of times.  So, no, I do not



specifically sit down and determine what the reach was



there."  



There was no preservation letter ever sent in this



case, that's number one.  That alone be determinative of



this motion.  Number two, although Mr. Twombley describes



the discovery as -- make sure I quote it



properly -- everything under the sun he mentioned on the
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actual requests for production entailed.  May I approach?



THE COURT:  Yes, ma'am.



MS. DUDGEON:  And I'm sorry, I don't have a lot of



copies.  This just would be a copy of our memorandum and



exhibits.



THE COURT:  Sure.  Sure.  Thank you.



MS. DUDGEON:  Exhibit No. 1 to the memorandum are the



requests for production in this case.  The first request for



production -- this would be any and all FFC files concerning



Otha Delaney.  Those documents were preserved.  Number two,



any and all documents identified in response to plaintiff's



interrogatories.  Those documents were preserved.  Number



three, plaintiff has attached Exhibit C -- and I won't read



the whole thing -- but essentially it's a copy of the notice



and the request once a copy of any other form documents



used.  And we also preserved that.  There is no question in



this case what notice was used at the time.  There is no



substantive issue related, the type of wording of the



notice.  So number one, no preservation letter.  Number two,



records requested in the request for production were



preserved.  Number three, this case was dismissed in



finality in 2016.  Final judgment, dismissed.



Now, it was brought back up, and we disagree with that.



But at that point, there cannot be -- that has to be some



type of intervening situation when a case is completely
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dismissed.  How do you have the duty to preserve earlier



records?



THE COURT:  It was dismissed but by the trial court?



MS. DUDGEON:  No, Your Honor.  By the trial court, went



back up, all the way down, finality, dismissed.  But then



the Court decided to allow some extra time. 



MR. HINES:  Just to clarify, Your Honor.  The dismissal



was by the trial court.  There was an appeal to the Court of



Appeals Court.  The Court of Appeals affirmed the dismissal.



And then the Court of Appeals, having not received timely



petition for a rehearing, remitted the case to the lower



court thereby ending the appeal.  Now, we've gotten into



this before.  We've explained it in our filings.  The Court



of Appeals, thereafter, recalled them improperly and allowed



the plaintiff to a hearing, which was denied.  That was a



precursor to the Supreme Court effort which ultimately was



successful.  But it is in fact undeniably true -- and the



date, the specific date, it was in I think fall of 2016.



There was a point in time when the Court of Appeals



said -- affirmed the dismissal and remitted the case to the



lower court thereby ending appellate jurisdiction to do



anything else with the case but affirm the dismissal.



So I liken it, Your Honor, to the severance of causal



chain.  The idea is that we should be found at fault for not



having the documents after the case was revived by the
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Supreme Court in 2019.  But there is undeniably a window in



time in that where the case was over.  It had been won with



a dismissal which had been affirmed on appeal, and that case



that had been remitted to the lower court.  And when a case



is remitted to the lower court jurisdiction to alter the



judgment on appeal has concluded.  On this case, it was in



improper recall on the remitter.  But nonetheless, the



remitter was entered.  And that is an interesting quirk in



this case.



So I'll sit back down.  But that was the point I just



wanted to clarify.  A dismissal to the low court, affirmance



by the Court of Appeals, remitted to lower court, the appeal



is over and done with.  But it was brought back to life,



again, improperly.



THE COURT:  All right.  Ms. Dudgeon, yes, ma'am.



MS. DUDGEON:  So, Your Honor, even if we lose the



argument, it was improper for the Supreme Court to revive



the case that had already been completely dismissed, final



adjudication, it does not change the fact that there was a



final adjudication at some point in 2016, specifically in



October of 2016.



We cited in our brief case law related to culpability.



And just to cite a few of the -- to the motion a few of



those cases.  Where the effect of the sanctions will be the



same as granting judgment by default or dismissal, such
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sanctions may be imposed only if there are some showing of



willful disobedience or gross negligence to the right of the



adverse party.  And that's 320 SC 509.  Requiring some



element of bad faith and there has to be a similarity



between the action and the result.  And in this case,



South Carolina very specifically said we do not recognize a



case of negligent exfoliation.  That is not a cause of



action.  The result is a curative charge or there can be a



sanctions issued.  But again, you can't do so with simply my



client testifying I didn't know I needed to keep this.  He



kept -- he kept Mr. Delaney's files.  He even specifically



said no one said to keep them, I did not know, and I thought



the case was dismissed.  So we have different layers kind of



all independent that show there was no intent to hide



something.  This is not a situation where a large corporate



defendant completely disregards a judge's order or destroys



because they're afraid of being sued.  We would prefer to



have the records.



THE COURT:  Why would you want the records?  Because



wouldn't it just open you up to 500 more cases?  Honestly,



why would he want the records?



MS. DUDGEON:  Because it would give us some delineation



at what's at issue here versus plaintiff's counsel just, you



know, going on and on about the breadth of this cause of



action.  We estimated what we think are probably the
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numbers.  Plaintiff's counsel has identified two people in



those records.  They have some way of doing it.  They could



have done a notice already.  They didn't have to wait until



now.  We're not prohibiting them.  The only purpose of these



documents are to identify additional clients, not to affect



the claim of defense.  And that is important to recognize



that.



THE COURT:  The additional documents, though, wouldn't



they be used to basically identify additional plaintiffs,



i.e., increase your liability or the amount of money he may



owe them if they prevail?



MS. DUDGEON:  The damages.  But in class-actions there



are numerous ways to put notice ---



THE COURT:  Right.  But I'm saying -- you said twice



that your client would want them.  And that's what I don't



understand.  Because he said it once and he said it again,



they wished they had the documents.  And I don't understand



why would I wish I had documents that's gonna perhaps



subject me to liability.  Maybe I'm -- I don't know.  I



can't figure that out.



MS. DUDGEON:  Because they're being accused of



something very improperly when, in their mind, all they did



was maintain an ordinary course of business and dispose of



them the same way.  This is not something that he -- and I



wish was Bill Van Hook was standing beside me so you could
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get a perspective on him.  He's baffled.  And he's like, all



right, Delaney sued me, here are my records.  And Credex,



once they started online, we have all of those records when



Credex started.



THE COURT:  Right.



MS. DUDGEON:  It's not even before the Court.



On the issue of the law, I do not think the Court can



assume that just because a party does not have access to



documents, there is some culpability that they purposely



destroyed them.  We still have to look at the elements,



which is plaintiff's burden, not my client's burden to



prove, and see what we are left with.  There is not -- we



have not stopped them from sending out notice, from checking



where other customers are.  They've been able to identify



two.  They've requested their deposition in part to say,



"Okay, how can we do this?  Is there another way?"  I mean,



we want to have this information at this point.  We don't



want to be accused of this.  So part of deposing those



individuals is to find out how are they gonna become class



members, who else is out there they could probably also



find, because the intervenors are part of this very set of



people that plaintiff claims they don't have access to.



(Brief pause.)



THE COURT:  All right.  Yes, ma'am.  Go ahead.



MR. HINES:  Your Honor, if you don't mind ---
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THE COURT:  Sir, I apologize.  Yes, sir.



MR. HINES:  If you don't mind me chiming in just a



little.



THE COURT:  Of course not.



MR. HINES:  Thank you, Your Honor.  I guess this



motion, it was a large -- plaintiff counsel's presentation



it seemed like to me that had to do with an effort to paint



us in the least possible favorable light that one could



possibly be painted in.  He said he was lied to.  Didn't say



by whom, but presumably one of us bad guys, I guess.  And he



went on at some length about this whole issue of some system



called Credex.  I was sitting up here just about to jump out



of my chair, but I resisted the impulse.  I don't understand



why we're talking about this because we entered into a



consent order, and it reads as follows:



"Plaintiff's motion for sanctions" -- this is back, as



Ms. Dudgeon said, the plaintiff's motion for sanction was



actually heard by Judge Van Slambrook and plaintiff's



counsel wrote Judge Van Slambrook after that and sort of



wanted a do-over.  And we came to terms on that via this



consent order that says:  "Plaintiff's motion for sanctions



is continued on the condition -- in all capital letters --



that the only portion of the motion that remains is the



portion alleging the defendant should be sanctioned for



failing to preserve punitive class members' files and data
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from roughly October 2008 through December 2011."  That's in



a court order and it's a consent order that we all agreed



to.  And, yet, here we get a preamble of some length about



all this business that has nothing to do with the only thing



the motion for sanctions was about.



And I would note that I think it's a bit of an irony



here about the motion for sanctions be we're this bad guy,



bad folks, nefarious folks.  What Your Honor gets is a whole



lot of stuff that's admittedly beside the point on opposing



counsel say, "Well, but I'm not asking for sanctions.  I



just want to call my experts and then I want to tell you why



I'm really upset."  I say that, obviously, Your Honor, I



don't think that's consistent.  I mean, when you come to the



Court asking for sanctions, I think it's a bit much to do it



in a way that seems to be -- well, itself is questionable,



to call someone else a liar and not explain it.  Just let's



let that linger.  I don't know that that type of request for



sanctions was argued to Your Honor.  It was argued



that -- our arguments in opposition to sanctions should be



viewed in this terrible light.  How about the arguments for



them?  



Now, Your Honor, I'll also note, for instance -- and



this is just a lot of what was said had to do with trying to



characterize.  I'm gonna say this, if for no other reason,



Bill Van Hook, the principle of our company, is a
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particularly decent man.  I don't know how old he is.  He's



probably 70-something years old.  I can tell you, during the



course of this case, he had a house fire that burned his



house down.  Had nothing to do with this case, obviously.



Had to move out of it and deal with all of it.  I mean,



he -- you know, I take some -- with the idea that he's some



sort of shady character.  Your Honor, you get so much it's



like trying to drink a glass of water from a fire hydrant, I



realize in your position.  But all this stuff comes flooding



by.  And I remember this Mark Twain quote, and I



won't --something along the lines of, "An untruth can travel



around the world by the time the truth is still lacing on



the shoes."  It's hard sometimes to address all the things



that gets said is my point.  And you just heard about what



did Mr. Van Hook testified to for dramatic fashion.  He



said, "We shred those things into a million pieces so nobody



ever will be able to see what they say."  That's what you



were told in their request for sanctions against us.  This



is what Mr. Van Hook actually said.  He said -- court's



indulgence.



The question was asking him on page 33 of his



deposition -- this was the first time he was



disposed -- line 23.  "Okay.  But do you know -- I mean,



does it slice them up?  Cut them into a million paces?"



That's what the question is, talking about what does the
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shredder company do.  His answer, "I don't know how they do



it.  Okay.  Have you ever seen how they do that?  Well, I



see how they do it in my office, but not at yours.  Yeah.



It's a truck.  You know, I never really paid that much



attention to it.  The truck pulls up and takes them and puts



them in there and hear them turn on the grinder or whatever



it is."  



You know, the point is you would have -- had you relied



on simply what you were told, you would have thought the



sinister figure said we shred them up into a million pieces



so nobody will ever be able to see what they say.  That's



not even what he said.  Furthermore, he was asked, "Well,



you pay the shredding company to do this?  Correct.  Well,



why do you do that?  Why do you shred stuff?  Why don't you



just hold on to it, keep it?  Well, under the federal



privacy act, we can't share it with anyone."  You know, he's



explaining the point of shedding is so their financial



documentation is just not out there in the dumpster that



somebody might go through and find.  You know, a number, you



know, peoples' identity being stolen.



So I just want to underscore the point, Your Honor,



that you hear a lot of things that are represented to you



and -- of what's being asked for is this idea that there was



this culpable activity by Mr. Van Hook.  And, respectfully,



Your Honor, the way that that culpability has been tried to
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be proved leaves a lot to to be desired, Your Honor.  And



think I just said that, that's illustrative.  The other



thing that I would mention is I don't quite understand what



plaintiff's counsel is asking to be done in terms of the



proposal.  But I certainly would like to have, for our sake,



the opportunity to be able to fully respond to that



proposal, whatever it may be, and why we think that it's



not -- you know, is or is not appropriate in whatever



respects.  He also mentioned the idea of striking the



answer.  That's not a big deal.  Well, if it's not a big



deal then there's no reason to do it.  It'll be a huge deal



to strike the answer, Your Honor.  Even if you already



ruled, striking the answer is certainly, we can argue, not



appropriate.



Anyway, I'm not gonna take anything else away from what



Ms. Dudgeon said.  But those are the points, Your Honor.  I



hate to end on -- but I think those are just the ones that



stuck out in my mind and wanted to at least check them off.



And thank you for your patience.



THE COURT:  All right.  Anything else?



MS. DUDGEON:  It will be brief.  Just I think or memo



addresses this.  But the issues of the no preservation



letter, we preserved what was requested in the request for



production.  Mr. Van Hooks's testimony shows that he did not



have the culpability.  There wasn't any intention of ill
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will, or even most damages, frankly, to do this.



South Carolina has no negligence exfoliation cause of



action.  This case was completely dismissed in 2016.



I would also ask that plaintiff's counsel identify



whatever lies or misrepresentation he claims that -- counsel



made because we are entitled to know that.  I don't take



lightly when I'm accused of lying or misrepresenting



something.  And, frankly, thought that our discovery issue



was on this point were resolved other than the actual



finding related to the three years of records.  So I would



like to know what he claims I lied about.



THE COURT:  All right.  Well, I'm not gonna address



that today.  And that's another matter for another day.



MR. TWOMBLEY:  Your Honor, I would like to let you know



and Ms. Dudgeon know that she was not involved in



any -- with all this Credex stuff going on.  So I was not



referring to her in any way.



THE COURT:  All right.  Well, in any event,



Mr. Twombley anything else you want to tell me?



MR. TWOMBLEY:  Yes, Your Honor.  And I'm gonna file



these documents with the Court to make sure Your Honor ---



THE COURT:  And what documents are you referring to?



Are you referring to your proposed order?



MR. TWOMBLEY:  Every document I think is probably



already in the record.  These deposition transcripts, these
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discovery responses where they told me we can't identify any



of the class members, we don't have any records, we don't



have any way to do it.  We can't tell you if there's more,



if it's this number, this number, this number.  



THE COURT:  Right.



MR. TWOMBLEY:  We don't have it.  We'll get everything



and we'll give it to you.  Why don't you go get it from



Alabama, go get it from Credex.  There's years of that,



Your Honor. 



THE COURT:  Right.



MR. TWOMBLEY:  And they stand up here and say, we wish



we had it.



THE COURT:  Well, let me ask you this:  Your relief,



the relief that you're seeking, is that in your memorandum



or was that something that you're gonna give me separate?  I



wasn't exactly following.



MR. TWOMBLEY:  Well, it goes to this issue that they



raised that we're not trying to hide anything.  We actually



wish we had this information.  I can show you 20 months of



pure torment. 



THE COURT:  No, no, no. 



MR. TWOMBLEY:  Me trying to get this other data.



THE COURT:  Yes, sir.



MR. TWOMBLEY:  And I never got it.



THE COURT:  Yes, sir.  And I don't mean to cut you off.
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I'm gonna allow you to continue.  But you've indicated to me



there was something you were -- specific things that you



were asking for.  And were you gonna ---



MR. TWOMBLEY:  Yes.  



THE COURT:  That's what I'm trying -- that's what I'm



trying to make sure I'm understanding.  Is that already in



your memorandum?  And I'll be honest, your memorandum, if I



looked at, I don't know that I've looked at it yet.  And I



apologize.



MR. TWOMBLEY:  It is not, and I can leave you with a



copy.



THE COURT:  Okay.  Well, leave them with a copy because



that's one of the things he wanted -- he was asking



questions about.



MR. TWOMBLEY:  Absolutely.



THE COURT:  Mr. Hines was.  So that's fine.  That's



what I wanted to know.  Please continue.



MR. TWOMBLEY:  Okay.  I mean, the defense is



essentially that the corporation says, well, I didn't know



we needed it.  That's what they say.  I didn't know we



needed to save this stuff.  And if that could get everyone



off the hook.  They just come forward and say I didn't know



we needed that.  In this case, how many people?  How many



South Carolinians did you send this to?  Was it more than



40?  Was it more than 50?  I didn't know we needed it.



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











   114



Transcript of Record - Delaney v. FFC, Jan. 9, 2026



Please tell me that there is more rules and justice than



that, I didn't know we needed it.



I apologize that I wrote Justice Toal on that slide.  I



didn't know they didn't want me to do that.  Let the record



reflect that she is a former justice of the South Carolina



Supreme Court.  And the opinion that she wrote, she was a



special Circuit Court judge when she wrote it.  But she went



through a complete overview of the law on sanctions and the



standards and everything else.  I thought that was pretty



good.  They say that case dealt with not producing policies,



not sitting for a deposition.  Well, it did.  Those are



other sections of the order.  That section of the order was



the failure to preserve information that you knew or



reasonably should have known would be needed in a case.



That's it.  Did not have anything to do with them not



sitting for a deposition.  Put them in jail if they don't



sit for a deposition.  Lots of different things you can do.



Judge Michael Nettles just put somebody in jail for not



sitting for a deposition.



They say they're not a big company.  Well, you know,



like my dad used to say the difference between minor surgery



and major surgery:  If it's on you, it's minor; if it's on



me, it's major.  This company, they got these things all



over the southeast, Judge.  Van Hook, I don't know this for



a fact, but I think he's got about five or six of these
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things.  You know we filed a new lawsuit.  They've got two



investors in Louisiana, Baton Rouge.  Not gonna go there.



They make money.  A big corporation, I mean, you make



$500,000 a year in profit some years, and you've got five or



six of these things.  You send a preservation letter when



you don't have a lawsuit.  I don't think I've ever seen



somebody sue somebody and then send them a preservation



letter.  You send a preservation letter to the 7-11 when you



haven't sued them yet.  And you say I know y'all have got



some stuff and there's going to be a lawsuit coming, so



don't destroy it.  If the standard is I got to sue them,



send them discovery, then send them a preservation letter



and then ask nicely at the end.



All that remittitur nonsense, Mr. Delaney's appellate



lawyer missed a deadline by one day.  In the middle of



Hurricane Matthew, there's water in his house, no



electricity, at his office.  The Court of Appeals recalled



the remittitur like two days after it was issued and gave



him the right to petition for a rehearing, which was



granted.  They then still said the case hadn't been filed in



time, went to the Supreme Court.  So this intervening



situation -- I mean, the remittitur gets sent for a day or



two days and then the Court of Appeals immediately recalled



it.  And that's why he didn't . . .



The law that Mandy said about the culpable state of
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mind, yes, if you got a case, nothing has been decided,



nobody's claims have been decided, nobody's defenses have



been decided -- take the Sylvester case from the



Fourth Circuit -- and one of the litigants then says I want



their claim completely thrown out before you decided



anything because they didn't save the evidence.  Well, yes,



if you're gonna throw their whole claim out without any due



process, without any analysis, without anything else, yes, I



agree we've got to have a -- we've already entered summary



judgment.  We are legally entitled to those damages under



the law.  So what real harm would there be?  I mean, the



Court of Appeals, the Supreme Court will still look at



underlying order, right?  I mean, they still say whether or



not you're right or wrong.  But, I mean, it's a UCC codes



case.  The documents don't have what they're supposed to



have in them and there's definitely damages.  So why . . .



If all you've got to do when a corporate defendant gets



sued is come into to this court and just got a lawyer, filed



motions to dismiss, going up to the Court of Appeals and the



Supreme Court, then you just, oh, I didn't know I needed to



keep that stuff. 



THE COURT:  Let me ask you something, Mr. Twombley.



Judge Toal and the -- I think it was in some of the



information that you showed me a minute ago -- talked about



I guess it was culpability and there could be intentional,



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











   117



Transcript of Record - Delaney v. FFC, Jan. 9, 2026



there could be grossly negligent, and there could be



negligent as it relates to any one of those kind of giving



rise to a culpability.  I mean, do you distinguish between



any of those: grossly negligent conduct, intentional



conduct, as opposed to negligent conduct?  Do you understand



what I'm asking?



MR. TWOMBLEY:  Yes, sir.



THE COURT:  What I'm looking at is -- I mean, I'll be



honest.  One of the things I could consider here is -- and



I'm not saying I am -- but one of the things I could



consider:  Is there negligent conduct?  Is there grossly



negligent conduct?  Is there intentional conduct?  Maybe it



doesn't matter.  But at the same time, I mean, I don't know,



I just reviewed -- I'm just thinking about a quote you threw



up on the board there from Judge Toal.  I think that was it.



MS. DUDGEON:  Your Honor, my distinction was not what



she was -- was that it was no citation --- 



THE COURT:  I, well --- 



MS. DUDGEON:  --- to the appellate court.



THE COURT:  And no citation, Mr. Twombley.  Okay.  But



in any event --- 



MR. IANDOLI:  I didn't look at it, Your Honor.



THE COURT:  Oh, doggonit.  There he is.  He fessed up,



Mr. Twombley.  



MR. TWOMBLEY:  I didn't know you needed that.
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THE COURT:  Mr. Twombley, he fessed up.



MR. TWOMBLEY:  I didn't know you needed that.



THE COURT:  All right.  So I guess my point is or my



question to you, Mr. Twombley, is there a difference there



between negligent conduct versus grossly negative conduct



versus intentional conduct?



MR. TWOMBLEY:  There is.



THE COURT:  You understand what I'm asking?



MR. TWOMBLEY:  I understand what you're asking.  And I



can explain this to you.  Judge Toal was dealing with this



precise issue because she couldn't figure it out based on



the record.  I mean, a lot of times it's hard to -- like



things like conspiracy, you know, sometimes you can't prove



a conspiracy by clear and convincing evidence because stuff



happens at night under the cover of darkness.  Ain't a



person in this room knows why that man destroyed all that



stuff.  But I know what to look for.



THE COURT:  Well, can't you look to his deposition?



Wouldn't that be a place to look to see?  I'm asking.



MR. TWOMBLEY:  Because he'll just say, well, I tell



you, I was in hot water.



THE COURT:  Hold on.  Hold on.



MR. TWOMBLEY:  And I was going -- knew it was going to



be millions, so I put it all in the shredder.  He's



never -- no one is ever gonna say that, Your Honor.  They're
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never gonna say -- and that's why Justice Toal says, Judge,



you don't have to go there.  All you've got to do for the



first part of the analysis is show that they should've done



it, that they were at least negligent.



THE COURT:  All right.



MR. TWOMBLEY:  And she says there is always prejudice



when records are destroyed.  So in this one, in this case,



Your Honor, think about it, this is not like a car wreck



case where we've got the police officer who came to the



scene and the witness who saw it happen, but we just don't



have like the dash-cam video.  Every number, every name,



every document from every person from the group that they've



been arguing should be the only people is gone.  So final



thing, Your Honor.



THE COURT:  All right.



MR. TWOMBLEY:  Mr. Hines is correct that I was the one



that said a million little pieces.  But I asked the man,



"Your intent was that when they came out the other end of



the shredder, that you would never be able to discern the



information that was in them again.  That's why you put them



in the shredder."



THE COURT:  Well, I think everybody who hires a shred



company, that's what they expect.  That's why you shred



documents.



MR. TWOMBLEY:  Well, I had somebody tell me one time
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they burned the records.  Said why did you burn them?



Because I didn't want anybody to ever see them again.  And



that's exactly the same thing Mr. Van Hook said, so he would



never be able to get that information that was on it.  Of



course, he didn't say it just like that, but you get the



point.



THE COURT:  Okay.  Anything else?



MR. TWOMBLEY:  I'm going to style a copy and send it to



everybody in this proposed order and these other documents.



If there's any questions Your Honor has, I'm happy to answer



them.  This is incredibly important.  It's a lot of people,



it's a lot of money, it's a lot of time, and it's a



14-year-old case.  And I just -- you know, if the standard



is just I didn't know I needed it, you're gonna have a lot



of sanction motions in front of you.



THE COURT:  All right.  Did you want to respond,



Ms. Dudgeon?  Anything else?  Yes, ma'am.  Or Mr. Hines?



MR. HINES:  From my side, I just want to make -- just



as out of an abundance of caution, I understand opposing



counsel is gonna be filing or submitting a number of things.



I'm hoping we'll have an opportunity to take a look at it



and report back or respond to it.



THE COURT:  Yes.  But on paper.  I don't need to hear



anymore or anything oral on this.  I've got a good



understanding, I think, of what's going on.
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MR. HINES:  Certainly. 



THE COURT:  So in paper.  If you can make a timely



response to that, and make sure Mr. Twombley gets a copy of



it.  



All right.  Anything else?  



(Whereupon, there being nothing further, the proceeding



concluded at 5:21 p.m.)
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STATE OF SOUTH CAROLINA  )
)   CERTIFICATE OF REPORTER 



COUNTY OF COLLETON )



 



I, HEATHER R. LANDRY, Court Reporter for the Judicial



Department of the State of South Carolina, do hereby certify



that the foregoing is a true, accurate and complete



Transcript of Record of the proceedings had in the hearing



of the captioned case, in the Court of Common Pleas for
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January 2026.  
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