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BEFORE THE SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NUMBER 1921668

Evaristo Verdugo Morales. )
Claimant, )

)
vs. )

)
Insulation By Cohen's & Sprayfoam by )
Cohen's, LLC, )

Employer. )
)

Builders Premier Insurance Company, )
Carrier/ )
Defendants. )

CONSENT ORDER

This matter has been set for a hearing on April 7, 2020. Prior to the hearing, the

undersigned Commissioner was notified that the parties had reached an agreement as to the issues at

hand and was advised that the hearing was no longer necessary. Specifically, the parties have agreed

as follows:

1. The Claimant sustained a compensable injury by accident to his back on

October 10, 201 9 as defined by 42-1-160.

2. The Claimant reserves the right to pursue other body parts as part of this

claim; however, at this time, the Defendants are admitting compensability only for the back.

3. The average weekly wage is $1,302.27. The compensation rate is $845.74,

the maximum for 20 1 9.

4. The Claimant has been receiving salary in lieu of compensation paid by the

Employer since the date of accident,

5. Should the Claimant's weekly salary in lieu of compensation fall below the

maximum compensation rate, the Claimant would be entitled to temporary partial compensation or

temporary total compensation to bring his weekly compensation to $845.74

QI-
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6. The authorized treating physician is Dr. Stofko, and the Defendants will

provide causally related medical treatment until such time as the Claimant has reached maximum

medical improvement in the opinion of his treating doctor.

7. The Defendants will be responsible for all medical treatment causally related

to the work-related injury to the back pursuant to 42-15-60.

8. The Claimant is not yet at maximum medical improvement.

9. Any issues not specifically addressed herein including but not limited to extent

of injuries and permanency are held in abeyance.

9. This matter is returned to general files pending further action by the parties.

Based on the foregoing, the hearing/status conference currently scheduled for April

10, 2020, is canceled and this matter returned to general files.

Columbia, South Carolina

S.C. WORKERS’ COMPENSATION COMMISSION

WE SO CONSENT:

By:

GIBSONAAW FIRM./ELC

Don C. Gibson
Attorneys for the Claimant

YOUNGjGWMENT RIVERS, LLP

By:
E. Courtney Grwfer
Attorneys forme Defendants

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attomey(s) for the represented
party(iies).

By Barbara Skarbek on April 14, 2020

Page 2 of 2
ROA 002



DECISION & ORDER
BEFORE THE SOUTH CAROLINA

WORKERS' COMPENSATION COMMISSION
WCC FILE NUMBER 1921668

EVARISTO VERDUGO MORALES,

Claimant,

vs.

INSULATION BY COHEN'S & SPRAYFOAM BY
COHEN'S, LLC,

Employer,

BUILDERS PREMIER INSURANCE COMPANY,

Carrier/Defendants.

HEARING: Hearing held in Mt. Pleasant, South Carolina,
on August 13, 2020.

APPEARANCES: E. Courtney Gruber, Esquire, on behalf of the
Employer/Carrier.

Don C. Gibson, Esquire, on behalf of the
Employee/Claimant.

PURPOSE OF HEARING: To determine issues as set forth on Forms 50
and 51.

DECISION & ORDER BY: Melody L. James, Commissioner.

DATE FILED: January 11, 2021
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STIPULATIONS

At the call of the case, the parties stipulated as follows:

1. That both the Claimant and the Defendants were subject to and

bound by the terms and provisions of the South Carolina Workers’ Compensation Act.

2. That jurisdiction and sufficiency of the notice of the hearing were

admitted.

3. That, at the time of the injury, the average weekly wage being earned

by the Claimant was the sum of $1,302.27, resulting in a compensation rate of $845.74.

4. That venue for this hearing was proper in Charleston County, South

Carolina, pursuant to stipulation by the parties.

APA SUBMISSIONS

The following APAs were submitted on behalf of the Employee/Claimant:

Date of Page
APA Name of Provider Report Nos.

1. Trident Medical Center 10/10/2019 & 12/1/2019 6-10

2. Insulation By Cohen’s 10/1/2029 11-12

3. Trident Medical Center 10/10/2019- 10/12/2010 13-233

4. Douglas Stofko, MD 10/23/2019, 1/8/2020, 7/22/2020 234-238D

5. Builders Mutual Insurance Co.
Trident Neurosurgical Specialists
Young Clement Rivers LLP

2/20/2020
1/8/2020
3/18/2020

239
240-244
245-247
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6. Deposition of Claimant 3/13/2020 248-307

7. Roper St. Francis ATI 3/16/2020-4/24/2020 308-343

8. Consent Order 4/14/2020 344-345

9. Medical Expenses & Costs of 10/10/2019-Current 346-361
Claimant

The following Exhibits were submitted on behalf of the Employee/Claimant:
None.

The following APAs were submitted on behalf of the Employer/Carrier:

Date of Page
APA Name of Provider Report Nos.

1. Trident Orthopaedic Specialists 10/23/2019- 1/8/2020 1-13
2. Trident Health System 10/10/2019- 10/12/2019 14-50

The following Exhibits were submitted on behalf of the Employer/Carrier:

A. Deposition of claimant 3/13/2020 51-63

STATEMENT OF THE CASE

The above case came on to be heard before the undersigned Commissioner

in Mt. Pleasant, South Carolina, on August 13, 2020, pursuant to notice timely and properly

given to all parties of record.

The Claimant sustained a compensable injury by accident on October 10,

2019, and was currently receiving authorized medical treatment and had not yet reached

maximum medical improvement. He was seeking additional medical treatment with regard

to his shoulders and neck. He was also seeking additional medical treatment for lumbar

pain. Specifically, the Claimant was seeking a lumbar MRI and physical therapy. He also

was requesting evaluations for those other body parts.

3
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The Defendants contended that the only injury that was compensable was a

compression fracture at T12. They pointed out that the Claimant was treated with a fusion,

(T11 to LI) and that the Claimant had not had any complaints of pain in the cervical spine or

lumbar spine or bilateral lumbar spine or bilateral radiculopathy until July 22, 2020. The

Defendants further contended that there was no medical evidence of a causal connection

between the Claimant’s complaints of pain in the neck and upper back and bilateral

shoulders, as well as low back pain with radiation to both legs.

The Claimant testified, through an interpreter, that his injury occurred on

October 10, 2019, when he fell approximately four feet off of a ladder, landing on his back.

He testified that he had surgical hardware in the middle of his back as a result of this injury.

He testified that he was having pain on the right and left sides of his neck and that he had

trouble lifting things. The Claimant also testified that he had pain in his legs and pain in his

low back.

On cross-examination, the Claimant admitted that he testified in his

deposition in March, 2020, that his pain was limited to where his screws were.

The medical records indicate that the Claimant was initially treated at

Trident Health Systems when he had this accident. There is no mention made of any

shoulder pain in the medical records until July 22, 2020, when he reported that pain to the

authorized physician, Dr. Stofko. In the initial visit to Trident Hospital, he denied neck pain

and extremity pain. He specifically denied neurologic symptoms, including numbness. He

was noted to have reported pain in his middle thoracic spine and upper lumbar. CT scan

showed that the Claimant had sustained an acute nondisplaced chance fracture at T12
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vertical body. Secondary impression was acute thoracic back pain. CT of the cervical spine

did not reflect any injury.

The Claimant underwent fusion from Til to LI on October 11, 2019. He

continued to follow with Dr. Stofko, the neurosurgeon who had treated him beginning

October 23, 2019. Dr. Stofko’s assessments were “closed fracture of 12 thoracic vertebra

with routine healing” and “acute bilateral low back pain unspecified whether sciatica was

present.” On January 8, 2020, Dr. Stofko noted that the Claimant complained of some mild

pain on his left side when he lay down on that side but was otherwise without complaint.

Prior to July 22, 2020, there were no cervical complaints in Dr. Stofko’s

records. There is no medical opinion in the record that any conditions of the Claimant’s

shoulder, neck, or lumbar spine are causally related to this accident.

A CT scan was done of the lumbar spine when the Claimant initially went to

the hospital, but it was normal. Although Dr. Stofko did recommend an MRI on July 22,

2020, he does not state the reason for the MRI and does not provide an opinion as to

whether or not a causal connection exists between the complaints of the lumbar spine and

the date of accident.

Based upon the stipulations of the parties, the testimony and evidence

received and produced at the hearing, as well as my personal observation of the witnesses,

the undersigned Commissioner finds the following facts based upon the preponderance of

the evidence:

5
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FINDINGS OF FACT

IT IS FOUND AS A FACT:

1. That all parties to this proceeding are subject to and bound by the

terms and provisions of the South Carolina Workers' Compensation Act.

2. That venue and jurisdiction are proper.

3. That the compensation rate is $845.74 based on an average weekly

wage of $1,302.27.

4. That the Claimant sustained a compensable injury by accident on

October 10, 2019.

5. That the Defendants have admitted that the Claimant sustained a

fracture at T12 but have denied any other injuries or body parts related to this claim.

6. That the authorized treating physician, Dr. Stofko, had made a

diagnosis, both pre-operative and post-operative, of fracture to the T12 vertebra.

(Defendants’ APA 41; Claimant APA 140).

7. That the Claimant was requesting an evaluation for his upper

shoulder and neck and an evaluation for the lumbar spine.

8. That the medical records do not reflect that the Claimant ever

reported shoulder pain prior to July 22, 2020.

9. That the initial hospital records deny any pain other than the mid-

and lower back. (Claimant’s APAs 36 & 54).
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10. That the October 10, 2019, report specifically states that the patient

denied any neurologic symptoms. (Claimant’s APA 54).

11. That a CT scan of the Claimant’s head and cervical spine was

performed during the hospital evaluation, which was normal. (Claimant’s APA 150-152).

12. That the Claimant has had no treatment for his cervical spine nor did

he request any treatment for the cervical spine or made any complaints about his neck until

July 22, 2020.

13. That the Claimant had previously testified in his deposition that his

shoulder did not hurt; it was just when he lifted his arm that it hurt his back. (Claimant’s

Depo. p. 37).

14. That there are no medical opinions in the record that any conditions

of the Claimant’s shoulder and neck are causally related to this injury by accident.

15. That the Commission cannot order medical treatment ten (10) weeks

beyond the accident date without an opinion to a reasonable degree of medical certainty.

16. That the Claimant was also requesting an MRI for his lumbar spine.

He initially complained of mid- and low back pain at the emergency room. Scans were

performed at the thoracic and lumbar spines, and the diagnosis was ultimately fracture of

T12. The surgery involved the initial part of the lumbar spine in that the fusion was T11 to

LI.

17. That there is no indication that the MRI requested by Dr. Stofko on

July 22, 2020, is for the evaluation of the surgical site or another part of the back.
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18. That there is no medical statement as to the purpose of the requested

MRI in the July 22, 2020, note.

19. That there is no medical opinion stating to a reasonable degree of

medical certainty that there is a causal relationship between the accident and the lumbar

spine.

20. That the Claimant has failed to meet his burden of proof to show that

the shoulder, neck, and lumbar spine were injured or that those injuries were causally related

to the accident.

Based upon the above Statement of the Case and the Findings of Fact, the

following Conclusions of Law are made:

CONCLUSIONS OF LAW

The following sections of the South Carolina Code of Laws give the

appropriate definitions and provisions of the South Carolina Workers' Compensation Act as

applicable to this case:

1. S.C. Code Ann. § 42-1-160 defines injury by accident.

2. S.C. Code Ann. §42-15-60 defines time period medical treatment

and supplied are furnished and states that the employer shall provide medical treatment for a

period not exceeding ten (10) weeks from the date of an injury and for additional time as, in

the judgement of the Commission, will tend to lessen the period of disability as evidence by

expert medical evidence stated to a reasonable degree of medical certainty.
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3. Burnette v. City of Greenville, 401 S.C. 417, 737 S.E.2d 200 (Ct.

App. 2012), requires medical opinions stated to a reasonable degree of medical certainty to

establish medical causation and prohibits the Commission from issuing the equivalent of the

medical opinion.

4. Hartzell v. Palmetto Collision, 419 S.C. 87, 796 S.E.2d 145 (Ct.

App. 2016), states that the Commission cannot order medical treatment ten (10) weeks

beyond the injury by accident date without an opinion to a reasonable degree of medical

certainty. The Court held that the statute does require a heightened medical evidence

standard in order for the Commission to award medical treatment beyond ten (10) weeks

from the date of injury.

Based upon the above Statement of Case, Evidence of the Case, Findings of

Fact, and Conclusions of Law, the following Order is made:

ORDER

Based on the foregoing, it is hereby:

ORDERED, ADJUDGED, AND DECREED that the Claimant’s request for

additional medical treatment to the lumbar spine, cervical spine, and shoulders is denied; it

is further

ORDERED, ADJUDGED, AND DECREED that the Claimant’s injuries

related to this accident are limited to the fracture at T12; it is further
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ORDERED, ADJUDGED, AND DECREED that the Claimant has not yet

reached maximum medical improvement and authorized medical treatment is continuing to

be provided.

No hearing costs or penalties are assessed in this matter.

Commissioner Melody L. James

CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled
action upon all parties to this cause by sending an electronic copy hereof by electronic
mail addressed to the attorney or attorneys for said parties or by depositing a copy hereof,
postage paid, in the United States certified mail addressed to any unrepresented party.
January 11, 2021

By: Tamara Morris, Administrative Assistant to Commissioner James
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DECISION & ORDER
BEFORE THE SOUTH CAROLINA

WORKERS' COMPENSATION COMMISSION
WCC FILE NUMBER 1921668

EVARISTO VERDUGO MORALES,

Claimant,

vs.

INSULATION BY COHEN'S & SPRAYFOAM
BY COHEN'S, LLC,

Employer,

BUILDERS PREMIER INSURANCE
COMPANY,

Carrier/
Defendants.

HEARING: Hearing held in Walterboro, South Carolina,
on April 26, 2021.

APPEARANCES: E. Courtney Gruber, Esquire, on behalf of the
Employer/Carrier.

Preston F. McDaniel, Esquire and Don
Gibson, on behalf of the Employee/Claimant.

PURPOSE OF HEARING: To determine issues as set forth on Forms
50/51 and 21 to determine if the Employer/
Carrier may stop payment, and if so, to
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determine if Claimant is entitled to any
further benefits.

DECISION & ORDER BY: Aisha Taylor, Commissioner.

DATE FILED: March 22, 2022

2
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STIPULATIONS

At the call of the case, the parties stipulated as follows:

1. That both the Claimant and the Defendants were subject to and

bound by the terms and provisions of the South Carolina Workers’ Compensation

Act.

2. That jurisdiction and sufficiency of the notice of the hearing were

admitted.

3. That the date of accident was October 10, 2019.

4. That, at the time of the injury, the average weekly wage being earned

by the Claimant was the sum of $1,302.27, resulting in a compensation rate of

$845.74.

5. That venue for this hearing was proper in Colleton County, South

Carolina, pursuant to stipulation by the parties.

6. That the Claimant sustained an injury to his back.

APA SUBMISSIONS

The following APAs were submitted on behalf of the Employee/Claimant:

APA Name of Provider
Date of
Report

Page
Nos.

1. Grace Physical Therapy
Rod Tyler, PTR/L, CHT, CSFA (FCE)

10/23/2020 1-11

2. Southeastern Spine Institute
Leonard Forrest, MD

4/1/2021 12-20

3. Charleston Pain & Rehab. Ctr.
Jeffrey Buncher, MC

1/28/2021 21-31

4. Harriet Fowler, M.Ed., CRC 4/12/2021 32-44

3
ROA 015



Harriet Fowler VR Services

5. Consent Order 45-46

The following Exhibits were submitted on behalf of the Employee/Claimant:

None.

The following APAs were submitted on behalf of the Employer/Carrier:

Date of Page
APA Name of Provider Report Nos.

1. Trident Orthopaedic Specialists 10/23/2019-1/12/2021 1-20

Supplemental filing: 10/15/2020-11/18/2020 20A-D
Trident Orthopaedic Specialists

2. CORA Physical Therapy 12/24/2020 21-22

3. Trident Health System 10/10/2019-10/12/2019 23-59

The following Exhibits were submitted on behalf of the Employer/Carrier:

A. Deposition of claimant 3/13/2020 60-72

B. Decision & Order 1/11/2021 73-82

STATEMENT OF THE CASE

The above case came on to be heard before the undersigned Commissioner

in Walterboro, South Carolina, on April 26, 2021, pursuant to notice timely and properly

given to all parties of record.

This matter was brought before the Commission on a Form 21 filed by the

Defendants. The Defendants contended that the Claimant had reached maximum medical

improvement on January 8, 2020, with no permanent physical limitations. Defendants

contended that the only compensable injury was to the thoracic spine and further that other

injuries alleged by the Claimant, including shoulders, neck, and lumbar spine, had

4
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previously been denied by Order of the Commission dated January 11, 2021, and were,

therefore, res judicata. Defendants were seeking a finding of MMI and a credit for

overpayment of temporary total compensation since the date of MMI. The Defendants had

also filed a motion to compel the Claimant to appear in person for a vocational evaluation.

That motion was denied.

It was the position of the Claimant that the Defendants had entered into a

Consent Order on April 14, 2020, in which they agreed that the Claimant had sustained a

compensable injury to his back on October 10, 2019. Claimant further contended that the

Consent Order essentially bound the Defendants to provide medical treatment for all parts

of the back, not just the thoracic spine, and that the Consent Order filed April 14, 2020,

superseded the Order filed January 11, 2021. The Claimant was seeking additional medical

treatment for the lumbar spine, cervical spine, bilateral shoulders, and lumbar

radiculopathy and continuation of benefits. Claimant’s attorneys also filed an oral motion

to postpone or leave the record open for the purpose of taking the deposition of Elaine

Cole, P.A. That motion was taken under advisement at the hearing to be considered after

review of all of the other evidence in the record.

EVIDENCE OF THE CASE

The medical records in the case indicate that the Claimant was injured on

the date of the accident when he fell from a ladder. An MRI performed October 10, 2019,

reflected that he had sustained an acute compression fracture at T12. The hospital notes

indicated that he denied any pain down his legs, numbness, tingling, or weakness of his

lower extremities. (Defendants APA p. 46). Claimant underwent surgery on October 11,
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2019, for the fracture at T12. Specifically, the surgery involved percutaneous fusion for

T12 fracture from Til to LI. (Defendants APA p. 1). The Claimant was followed by

Elaine Cole, physician’s assistant for Dr. Stofko who is a neurosurgeon and the treating

physician. The medical note of January 8, 2020, indicates a recommendation for physical

therapy and return to work without restrictions. It was noted the Claimant did not have to

wear the brace any longer unless for comfort and did not need to return to see that medical

practice unless an issue arose. (Defendants APA p. 10).

The Claimant returned to the treating physician on July 22, 2020,

complaining for the first time of pain in the neck and upper back into the bilateral shoulders.

He was also complaining of low back pain with radiation into the bilateral lower

extremities into the bottom of the feet and complaining of radiating pain in the left thigh.

He denied numbness, tingling, weakness, or bladder dysfunction and complained of muscle

spasms in his low back. (Defendants APA p. 14).

Dr. Stofko completed a medical questionnaire at the request of the

Claimant’s attorney, after the evidentiary hearing was held August 13, 2020. He stated to

a reasonable degree of medical certainty that the complaints of pain in the neck and upper

back into the bilateral shoulders were not causally related to the October 10, 2019, accident.

He also opined that the low back pain with radiation into the bilateral lower extremities

was not causally related to the work-related injury of October 10, 2019. He also opined

that the lumbar radiculopathy was not causally related to the work accident. (Defendants

APA p. 20a - 20e).
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A 14B was completed by Elaine Cole on January 12, 2021, noting that the

Claimant had 5% permanent impairment to his back and had reached MMI on January 8,

2020. (Defendants APA p. 20).

The Claimant underwent an evaluation for an impairment rating performed

by CORA Physical Therapy, at which time it was opined that he had sustained 5%

permanent impairment to the whole person based on the AMA Guides 6th Edition noting

that the class was Class IC fracture of one or more vertebral bodies with less than 25%

compression - healed with surgery. (Defendants APA p. 21-22).

A review of the record reflects that an evidentiary hearing had previously

been held on August 13, 2020, in response to a Form 50 filed June 16, 2020. The issues

litigated were the extent of compensable injury as the Claimant at that time was seeking

additional medical treatment for the low back, shoulders, and cervical spine. Defendants at

that time took the position that the only compensable injury was the compression fracture

at T12. The Commissioner filed an Order on January 11, 2020, finding that the Claimant’s

injuries related to the accident were limited to the fracture at T12 and denied the Claimant’s

request for additional medical treatment to the lumbar spine, cervical spine, and shoulders.

The Order found that the Claimant had failed to meet his burden of proof that shoulders,

neck, and lumbar spine were causally related to this accident. This Order was unappealed.

The Claimant testified that he was in a lot of pain as a result of the accident

and that he did not believe he would be able to work as a result of it. He testified that he

was able to drive his car for an hour-and-a-half. He had a fourth grade education but was

able to calculate percentage. He also agreed that he could probably work cleaning up for
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six hours a day, although he thought there would be people who could do it faster and better

than he could.

Based upon the stipulations of the parties, the testimony and evidence

received and produced at the hearing, as well as my personal observation of the witness,

the undersigned Commissioner finds the following facts based upon the preponderance of

the evidence:

FINDINGS OF FACT

IT IS FOUND AS A FACT:

1. That all parties to this proceeding are subject to and bound by the

terms and provisions of the South Carolina Workers' Compensation Act.

2. That the average weekly wage is $1,302.27, with a compensation

rate of $845.74.

3. That the date of injury was October 10, 2019, on which date the

Claimant sustained a compensable injury to his thoracic spine.

4. That the Claimant reached maximum medical improvement for the

injury to the thoracic spine on January 8, 2020. (Defendants APA p. 20).

5. That the issues of whether or not the Claimant sustained

compensable injuries to the cervical spine, lumbar spine, and left & right shoulders

had previously been litigated at an evidentiary hearing from which an Order

denying compensability of those claims was filed on January 11, 2021, and was not

appealed. (Defendants APA B).
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6. That the unappealed Order denying compensability for injury to the

cervical spine, lumbar spine, and left & right shoulders was not appealed and is the

law of the case. (Defendants APA B).

7. That the unappealed Decision & Order filed January 11, 2020, is

the law of the case with regard to causal connection and compensability of alleged

injury to the cervical spine, lumbar spine, and left & right shoulders. (Defendants

APA B).

8. That the opinion of the authorized treating physician, Dr. Stofko,

obtained by Claimant’s attorney would not support a finding of compensability for

the cervical spine, lumbar spine, and radiculopathy. (Defendants APA pp. 20d,

20e).

9. That Dr. Stofko stated unequivocally that the Claimant’s complaints

of pain in his neck, shoulders, lumbar spine, and lumbar radiculopathy are not

causally related to the October 10, 2019, work injury. (Defendants APA p. 20d,

20e).

10. That the previous unappealed Decision & Order dated January 11,

2021, stated specifically in Finding of Fact No. 20 that, “.. . Claimant has failed to

meet his burden of proof to show that the shoulder, neck, and lumbar spine were

injured or that those injuries were causally related to the accident.” (Defendants

APA p. 80).

11. To the extent that the Claimant was requesting compensability or

additional medical treatment for his shoulders, neck, or lumbar spine, those issues
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had been previously adjudicated by way of Commissioner James’ Decision & Order

dated January 11, 2021, and are res judicata.

12. The Defendants’ motion to compel the Claimant to appear for a

vocational evaluation is denied.

13. That the Claimant’s oral motion to postpone or leave the record open

to take the deposition of Elaine Cole, P.A., is denied. Although PA Cole did see the

Claimant for follow-up medical appointments after his surgery, PA Cole’s last visit with

the Claimant was on July 22, 2020, and those records had properly been before

Commissioner James at the August 3, 2020, hearing on compensability for which there is

already an unappealed Order of the Commission. PA Code did sign a 14B on January 12,

2021; however, that 14B is given little to no weight when viewing the evidence as a whole

as this is a Commission form that requires the signature of a physician as opposed to a PA.

Additionally, PA Cole's supervising physician, Dr. Stofko, completed a medical

questionnaire and an identical impairment rating was issued by CORA for physical therapy

in their report. (Defendants APA p. 20d, 20e; Defendants APA p. 22); (R. 67-612(E)

referencing the Hearing Commissioner’s “discretionary authority. . .to accept reports,

depositions or other evidence at the conclusion of the scheduled hearing....”); (See also

Holcombe v. Dan River Mills/Woodside Div., 286 SC 223, 333 SE2d 338 (Ct. App 1985),

“The single Commissioner did not abuse his discretion in refusing to allow the deposition

of a particular doctor to be taken and admitted into evidence.”)

14. The Claimant did send a Form 27 Subpoena to PA Cole for her

attendance at the hearing; however, counsel did not make personal service upon PA Cole
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and could not confirm that PA Cole resided within the 50 mile requirement to enforce the

subpoena. (Hr. Tr. P. 21, 11. 1-10).

15. That the greater weight or preponderance of the evidence supports a

finding that the Claimant reached MMI on January 8, 2020, that no additional medical

treatment for the only compensable injury, to wit', the thoracic spine, would be likely to

decrease the Claimant’s disability, and that the Claimant sustained permanent impairment

to the back of 5%. This finding is supported by the 14B as well as the impairment rating

issued by CORA Physical Therapy.

16. The Claimant was released at MMI for his work-related injury to the

thoracic spine on January 8, 2020, when he was released by the authorized treating

physician and cleared to return to work without restriction. (Defendants APA p. 10).

17. That the Claimant did continue to treat with PA Cole after January

8, 2020, which treatment was for the other alleged injuries not related to the work injury

as per the previous Order of the Commission. (Defendants APA B; p. 20d, 20e).

18. That the Claimant sustained 20% permanent partial disability to his

back as a result of the injury to the thoracic spine, specifically the compression fracture at

T12. This finding is based on the greater weight or preponderance of the evidence as a

whole, including the permanent impairment rating issued by CORA Physical Therapy and

Dr. Stofko’s medical opinion that the Claimant’s additional complaints to the cervical spine

and lumbar spine are not causally related to his work injury, as well as the Claimant’s

testimony regarding overall disability resulting from his injury.
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19. That the opinions stated by the authorized treating physician are

given greater weight than those of doctors providing independent medical evaluations in

preparation for litigation.

20. That the Claimant is entitled to receive his award in a lump sum.

21. That the Claimant is not entitled to any additional medical treatment

as none has been recommended as causally related and tending to lessen the Claimant’s

period of disability relative to the fracture at T12.

22. That the Defendants are entitled to terminate temporary total

disability benefits immediately and are entitled to a credit for overpayment of all benefits

paid beyond the date of MMI, which was January 8, 2020.

Based upon the above Statement of the Case, Evidence of the Case, and the

Findings of Fact, the following Conclusions of Law are made:

CONCLUSIONS OF LAW

The following sections of the South Carolina Code of Laws give the

appropriate definitions and provisions of the South Carolina Workers' Compensation Act

as applicable to this case:

1. S.C. Code Ann. § 42-1-160 defines injury by accident;

2. S.C. Code Ann. § 42-9-260 defines when payments can be

terminated.

3. S.C. Code Ann. § 42-15-60 provides time when medical treatment

shall be provided.

4. S.C. Code Ann. § 42-9-30 defines scheduled injuries.

5. S.C. Code Ann. § 42-17-40 defines conduct of hearing.
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6. S.C. Code Ann. § 42-17-50 defines review and re-hearing by

Commission.

7. S.C. Code Ann. § 42-17-60 defines conclusiveness of an award of

the Commission if not reviewed in due time as conclusive and binding on all

questions of fact.

8. S.C. Code § 42-9-210 defines deduction from compensation of

payments made by employer when not due and payable.

Based upon the above Statement of Case, Evidence of the Case, Findings of

Fact, and Conclusions of Law, the following Order is made:

ORDER

Based on the foregoing, it is hereby:

ORDERED, ADJUDGED, AND DECREED that the Defendants are

entitled to terminate temporary total compensation effective immediately; it is further

ORDERED, ADJUDGED, AND DECREED that Defendants are entitled

to a credit for overpayment of weekly benefits paid at the rate of $845.74 since January 8,

2020, the date of maximum medical improvement for the thoracic spine; it is further

ORDERED, ADJUDGED, AND DECREED that the Claimant has

sustained 20% permanent partial disability to his back as a result of his work-related injury

and payment is to be made in lump sum, subject to the Defendants’ credit for weekly

benefits paid since January 8, 2020; it is further

ORDERED, ADJUDGED, AND DECREED that the Claimant’s award of

20% permanent partial disability to his back (60 weeks x $845.74) is subject to the
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Defendants’ credit for overpayment of weekly benefits paid since January 8, 2020; it is

further

ORDERED, ADJUDGED, AND DECREED that the Claimant did not meet

his burden of proof to show that he is entitled to any additional medical treatment for the

thoracic spine.

No hearing costs or penalties are assessed in this matter.

SOUTH CAROLINA WORKERS'
COMPENSATION COMMISSION

CERTIFICATE OF SERVICE
This is to certify the undersigned has this date served this order in the above entitled
action upon all parties to this cause by sending an electronic copy hereof by electronic
mail addressed to the attorney or attorneys for said parties or by depositing a copy hereof,
postage paid, in the United States certified mail addressed to any unrepresented party.
March 22, 2022

By: Renee Smith, Administrative Assistant to Commissioner Taylor

Order Served via Email 3-22-22:

E. Courtney Gruber cgruber@ycrlaw.com

Don C. Gibson dgibson@dgibsonlaw.com

Preston F. McDaniel preston@pfmcdlaw.com
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&tate of &outlj Carolina
Workers’ Compensation Commission

APPELLATE PANEL DECISION AND ORDER
COMMISSION PANEL: McCaskill, Dooley, Campbell; Chair

SCWCC File No.: 1921668

Evaristo Verdugo Morales,

Claimant,

v.

Insulation by Cohen’s, LLC & Sprayfoam by Cohen’s, LLC,

Employer,

and

Builders Premier Insurance Company,

Carrier,

Defendants.

VACATED

Hearing held via Zoom on February 13, 3023

Per notice timely and properly served upon all Parties of Interest.

Appearances: Preston F. McDaniel, of McDaniel Law Firm, appeared on
behalf of Claimant/Appellant.

E, Courtney Gruber, of Clement Rivers Law Firm, appeared on
behalf of Defendants/Respondents.

Court Reporter: Amber Scarborough, Creel Court Reporting, 1230 Richland
Street, Columbia, SC 29201, (803) 252-3445
contact@creelreporting.com

Filed: April 4. 2023
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I. STATEMENT OF THE CASE

The above case came on to be heard before the Single Commissioner in Walterboro, South
Carolina, on April 26, 2021, pursuant to notice timely and properly given to all parties of record.

This matter was brought before the Commission on Forms 50/51 and Form 21 to determine if the
carrier could stop payment s. The Defendants contended that the Claimant had reached maximum
medical improvement on January 8, 2020, with no permanent physical limitations. Defendants contended
that the only compensable injury was to the thoracic spine and further that other injuries alleged by the
Claimant, including shoulders, neck, and lumbar spine, had previously been denied by Order of the
Commission dated January 11, 2021, and were, therefore, resJudicata. Defendants were seeking a
finding of MMI and a credit for overpayment of temporary total compensation since the date of MMI.
The Defendants had also filed a motion to compel the Claimant to appear in person for a vocational
evaluation. That motion was denied.

It was the position of the Claimant that the Defendants had entered into a Consent Order on April
14, 2020, in which they agreed that the Claimant had sustained a compensable injury to his back on
October 10, 2019. Claimant further contended that the Consent Order essentially bound the Defendants
to provide medical treatment for all parts of the back, not just the thoracic spine, and that the Consent
Order filed April 14, 2020, superseded the Order filed January 11, 2021. The Claimant was seeking
additional medical treatment for the lumbar spine, cervical spine, bilateral shoulders, and lumbar
radiculopathy and continuation of benefits. Claimant’s attorneys also filed an oral motion to postpone or
leave the record open for the purpose of taking the deposition of Elaine Cole, P.A. That motion was
denied.

EVIDENCE OF THE CASE

The medical records in the case indicate that the Claimant was injured on the date of the accident
when he fell from a ladder. An MRI performed October 10, 2019, reflected that he had sustained an acute
compression fracture at T12. The hospital notes indicated that he denied any pain down his legs,
numbness, tingling, or weakness of his lower extremities. (Defendants APA p. 46). Claimant underwent
surgery on October 11, 2019, for the fracture at T12. Specifically, the surgery involved percutaneous
fusion for T12 fracture from T11 to LI. (Defendants APA p. 1). The Claimant was followed by Elaine
Cole, physician’s assistant for Dr. Stofko who is a neurosurgeon and the treating physician. The medical
note of January 8, 2020 indicates a recommendation for physical therapy and return to work without
restrictions. It was noted the Claimant did not have to wear the brace any longer unless for comfort and
did not need to return to see that medical practice unless an issue arose. (Defendants APA p. 10).

The Claimant returned to the treating physician on July 22, 2020, complaining for the first time of
pain in the neck and upper back into the bilateral shoulders. He was also complaining of low back pain
with radiation into the bilateral lower extremities into the bottom of the feet and complaining of radiating
pain in the left thigh. He denied numbness, tingling, weakness, or bladder dysfunction and complained of
muscle spasms in his low back. (Defendants APA p. 14).

Dr. Stofko completed a medical questionnaire at the request of the Claimant’s attorney, after the
evidentiary hearing was held August 13, 2020. He stated to a reasonable degree of medical certainty that
the complaints of pain in the neck and upper back into the bilateral shoulders were not causally related to
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the October 10, 2019, accident. He also opined that the low back pain with radiation into the bilateral
lower extremities was not causally related to the work-related injury of October 10, 2019, He al so opined
that the lumbar radiculopathy was not causally related to the work accident. (Defendants APA p. 20a -
20e).

A 14B was completed by Elaine Cole on January 12, 2021, noting that the Claimant had 5%
permanent impairment to his back and had reached MMI on January 8, 2020. (Defendants APA p. 20).
The Claimant underwent an evaluation for an impairment rating performed by CORA Physical Therapy,
at which time it was opined that he had sustained 5% permanent impairment to the whole person based on
the AMA Guides 6th Edition noting that the class was Class IC fracture of one or more vertebral bodies
with less than 25% compression- healed with surgery. (Defendants APA p. 21-22).

A review of the record reflects that an evidentiary hearing had previously been held on August
13, 2020, in response to a Form 50 filed June 16, 2020. The issues litigated were the extent of
compensable injury as the Claimant at that time was seeking additional medical treatment for the low
back, shoulders, and cervical spine. Defendants at that time took the position that the only compensable
injury was the compression fracture at T12. The Commissioner filed an Order on January 11, 2020,
finding that the Claimant’s injuries related to the accident were limited to the fracture at T12 and denied
the Claimant’s request for additional medical treatment to the lumbar spine, cervical spine, and shoulders.
The Order found that the Claimant had failed to meet his burden of proof that shoulders, neck, and lumbar
spine were causally related to this accident. This Order was unappealed.

The Claimant testified that he was in a lot of pain as a result of the accident and that he did not
believe he would be able to work as a result of it. He testified that he was able to drive his car for an
hour-and-a-half. He had a fourth grade education but was able to calculate percentage. He also agreed
that he could probably work cleaning up for six hours a day, although he thought there would be people
who could do it faster and better than he could.

II. SINGLE COMMISSIONER FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based upon the stipulations of the parties, the testimony and evidence received and produced at
the hearing, as well as my personal observation of the witness, the undersigned Commissioner finds the
following facts based upon the preponderance of the evidence:

1. That all parties to this proceeding are subject to and bound by the terms and provisions of
the South Carolina Workers’ Compensation Act.

2. That the average weekly wage is $1,302.27, with a compensation rate of $845.74.
3. That the date of injury was October 10, 2019, on which date the Claimant sustained a

compensable injury to his thoracic spine.
4. That the Claimant reached maximum medical improvement for the injury to the thoracic

spine on January 8, 2020. (Defendants APA p. 20).
5. That the issues of whether or not the Claimant sustained compensable injuries to the

cervical spine, lumbar spine, and left & right shoulders had previously been litigated at an
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evidentiary hearing from which an Order denying compensability of those claims was
filed on January 11, 2021, and was not appealed. (Defendants APA B).

6. That the unappealed Order denying compensability for injury to the cervical spine,
lumbar spine, and left & right shoulders was not appealed and is the law of the case.
(Defendants APA B).

7. That the unappealed Decision & Order filed January 11, 2020, is the law of the case
with regard to causal connection and compensability of alleged injury to the cervical
spine, lumbar spine, and left & right shoulders. (Defendants APA B).

8. That the opinion of the authorized treating physician, Dr. Stofko, obtained by Claimant’s
attorney would not support a finding of compensability for the cervical spine, lumbar
spine, and radiculopathy. (Defendants APA pp. 20d, 20e).

9. That Dr. Stofko stated unequivocally that the Claimant’s complaints of pain in his neck,
shoulders, lumbar spine, and lumbar radiculopathy are not causally related to the October
10, 2019, work injury. (Defendants APA p. 20d, 20e).

10. That the previous unappealed Decision & Order dated January 1 1, 2021, stated
specifically in Finding of Fact No. 20 that, "... Claimant has failed to meet his burden of
proof to show that the shoulder, neck, and lumbar spine were injured or that those injuries
were causally related to the accident.” (Defendants APA p. 80).

LI. To the extent that the Claimant was requesting compensability or additional medical
treatment for his shoulders, neck, or lumbar spine, those issues had been previously
adjudicated by way of Commissioner James’ Decision & Order dated January 11, 2021,
and are res judicata.

IX The Defendants’ motion to compel the Claimant to appear for a vocational evaluation is
denied.

13. That the Claimant’s oral motion to postpone or leave the record open to take the
deposition of Elaine Cole, P.A., is denied. Although PA Cole did see the Claimant for
follow-up medical appointments after his surgeiy, PA Cole’s last visit with the Claimant
was on July 22, 2020, and those records had properly been before Commissioner James at
the August 3, 2020, hearing on compensability for which there is already an unappealed
Order of the Commission. PA Cole did sign a 14B on Januaty 12, 2021; however, that
14B is given little to no weight when viewing the evidence as a whole as this is a
Commission form that requires the signature of a physician as opposed to a PA.
Additionally, PA Cole’s supervising physician, Dr. Stofko, completed a medical
questionnaire and an identical impairment rating was issued by CORA for physical
therapy in their report. (Defendants APA p. 20d, 20e; Defendants APA p. 22), (R. 67-
612(E)) referencing the Hearing Commissioner’s “discretionary authority ... to accept
reports, depositions or other evidence at the conclusion of the scheduled hearing ....”);
(See also Holcombe v. Dan River Mills/Woodside Div.. 286 SC 223, 333 SE2d 338 (Ct.
App. 1985), “The single Commissioner did not abuse his discretion in refusing to allow
the deposition of a particular doctor to be taken and admitted into evidence.”)

14. The Claimant did send a Form 27 Subpoena to PA Cole for her attendance at the hearing;
however, counsel did not make personal service upon PA Cole and could not confirm
that PA Cole resided within the 50 mile requirement to enforce the subpoena. (Hr. Tr. p.
21, 11. 1-10).

15. That the greater weight or preponderance of the evidence supports a finding that the
Claimant reached MMI on January 8, 2020, that no additional medical treatment for the
only compensable injury, to wit: the thoracic spine, would be likely to decrease the
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Claimant’s disability, and that the Claimant sustained permanent impairment to the back
of 5%. This finding is supported by the 14B as well as the impairment rating issued by
CORA Physical Therapy.

16. The Claimant was released at MMI for his work-related injury to the thoracic spine on
January 8, 2020, when he was released by the authorized treating physician and cleared to
return to work without restriction. (Defendants APA p. 10).

17. That the Claimant did continue to treat with PA Cole after January 8, 2020, which
treatment was for the other alleged injuries not related to the work injury as per the
previous Order of the Commission. (Defendants APA B; p, 20d, 20e).

18. That the Claimant sustained 20% permanent partial disability to his back as a result of the
injury to the thoracic spine, specifically the compression fracture at T12. This finding is
based on the greater weight or preponderance of the evidence as a whole, including the
permanent impairment rating issued by CORA Physical Therapy and Dr. Stofko’s
medical opinion that the Claimant’s additional complaints to the cervical spine and
lumbar spine are not causally related to his work injury, as well as the Claimant’s
testimony regarding overall disability resulting from his injury.

19. That the opinions stated by the authorized treating physician are given greater weight
than those of doctors providing independent medical evaluations in preparation for
litigation.

20. That the Claimant is entitled to receive his award in a lump sum.
21. That the Claimant is not entitled to any additional medical treatment as none has been

recommended as causally related and tending to lessen the Claimant’s period of disability
relative to the fracture at T12.

22. That the Defendants are entitled to terminate temporary total disability benefits
immediately and are entitled to a credit for overpayment of all benefits paid beyond the
date of MMI, which was January 8, 2020.

Based upon the above Statement of the Case, Evidence of the Case, and the Findings of Fact, the
following Conclusions of Law are made:

CONCLUSIONS OF LAW

The following sections of the South Carolina Code of Laws give the appropriate definitions and
provisions of the South Carolina Workers' Compensation Act as applicable to this case:

1. S.C. Code Ann. § 42-1-160 defines injury by accident;
2. S.C. Code Ann. § 42-9-260 defines when payments can be terminated.
3. S.C. Code Ann. § 42-15-60 provides time when medical treatment shall be provided.
4. S.C. Code Ann. § 42-9-30 defines scheduled injuries.
5. S.C. Code Ann. § 42-17-40 defines conduct of hearing.
6. S.C. Code Ann. § 42-17-50 defines review and re-hearing by Commission.
7. S.C. Code Ann. § 42-17-60 defines conclusiveness of an award of the Commission if not

reviewed in due time as conclusive and binding on all questions of fact.
8. S.C. Code § 42-9-210 defines deduction from compensation of payments made by

employer when not due and payable.
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Based upon the above Statement of Case, Evidence of the Case, Findings of Fact, and
Conclusions of Law, the following Order is made:

ORDER

Based on the foregoing, it is hereby:

ORDERED, ADJUDGED, AND DECREED that the Defendants are entitled to terminate
temporary total compensation effective immediately; it is further

ORDERED, ADJUDGED, AND DECREED that Defendants are entitled to a credit for
overpayment of weekly benefits paid at the rate of $845.74 since January 8, 2020, the date of maximum
medical improvement for the thoracic spine; it is further

ORDERED, ADJUDGED, AND DECREED that the Claimant has sustained 20% permanent
partial disability to his back as a result of his work-related injury and payment is to be made in lump sum,
subject to the Defendants’ credit for weekly benefits paid since January 8, 2020; it is further

ORDERED, ADJUDGED, AND DECREED that the Claimant’s award of 20% permanent partial
disability to his back (60 weeks x $845.74) is subject to the Defendants’ credit for overpayment of weekly
benefits paid since January 8, 2020; it is further

ORDERED, ADJUDGED, AND DECREED that the Claimant did not meet his burden of proof
to show that he is entitled to any additional medical treatment for the thoracic spine.

No hearing costs or penalties are assessed in this matter.

III. ISSUES ON APPEAL

1. That pursuant to S.C. Code of Laws §42-17-50, the Claimant requests a review of all of
the Findings of Fact, the Conclusions of Law, the Order and Award and of all rulings and decisions made
by the Commissioner at the hearing, as contained in the Record or as made at any unrecorded pre-hearing
conference, and in any communications concerning the claim, Order, Award and Decision rendered by
the Hearing Commissioner in this matter.

2. That where in an accepted case the Claimant in his Form 50 and Form 21 response
alleged that he was totally and permanently disabled both under SC Code §42-9-10 and 42-9-30(21), did
the Commissioner err in hearing the case and failing to order mandatory mediation pursuant to the
Commission Regulations. In addition, where the parties have signed a Consent Order to mediate the case
which had been filed with the Commission for signature, but the Commissioner had delayed in signing it,
did the Commissioner err by allowing the Defendants to withdraw from a signed Consent Agreement and
scheduling the case for a hearing and scheduling that hearing within one (1) month.

3. Should the Commission, based on a review of the evidence on the essential issue for
decision concerning the loss of use of the Claimant’s back, where not only does a preponderance of the
evidence but the only evidence in the Record on that essential issue for decision establishes that the
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Claimant has lost 50% or more of the functional use of his back to do work requiring the use of his back,
award permanent and total disability. That evidence includes:

A. The Functional capacity evaluation performed at the request of Dr. Stofko by
Grace Physical Therapy establishes that the Claimant only demonstrated the ability to perform light duty
work and recommended that he should not return to his prior work of installing insulation and noted that
he exhibited moderate to high pain and that that was without exaggerated or inorganic pain behavior
being present.

B. Dr. Leonard Forrest opined that the Claimant has lost 50% or more of the
functional use of his back to do work requiring the use of his back.

C. Dr. Jeffrey Buncher opined that the Claimant had lost 50% or more of the
functional use of his back to do work requiring the use of his back.

D. Mr. Morales testified that in his opinion he had lost 50% or more of the
functional use of his back and in fact testified that he had lost 80% of the use of his back.

Note, there is no other evidence in the Record of the loss of use of the back and Dr. Stofko does
not even mention the functional capacity evaluation that he ordered.

4. Should the Commission based on a review of the evidence concerning the loss of earning
capacity, award the Claimant under SC Code §42-9-10 total and permanent disability for having sustained
a total loss of his earning capacity based on the criteria for total and permanent disability under the Act,
which is that where based on the age, education, background and experience, and the physical facts of the
injury, the jobs which the Claimant can perform on a residual basis are so limited in quality, quantity, or
dependability that a reasonably stable job market for them does not exist. In reference to loss of earning
capacity, the evidence establishes that:

A. The Claimant does not speak English and has only a limited 4,h grade education.

B. He has always performed jobs in the medium to heavy duty physical demand
classification.

C. Dr. Leonard Forrest opined that the Claimant, from a physical demand
standpoint, is not gainfully employable due to the condition of his back including having to alternate
positions in reference to his thoracic spine fusion.

D. Dr. Buncher concurred and concurs based on a review of all of the evidence
available that from a medical standpoint the Claimant is physically incapable of performing work within
his capacity.

E. The vocational expert, Ms. Harriet Fowler, opined that the Claimant from a
vocational standpoint is not capable of gainful employment.
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F. There is no evidence in the Record that the Defendants have complied with SC
Code §42-9-190 in that there is no evidence that they have either offered or procured work within the
residual capacity to do work, which the Defendants claim the Claimant is capable of doing.

G. There is no evidence that the Claimant has been able to work or has worked in
any capacity since this accident.

The Supreme Court has held that where a Claimant is not capable of any other employment other than
physical manual labor the inability to do physical manual labor is total and permanent disability under the
Act.

5. Where an Order is issued, such as in this case on January 11, 2021, which Order is based
upon a hearing held on August 13, 2020 based on a Form 50 filed on June 16th of 2020 requesting
additional medical care and where after the evidence that was presented at that August hearing, the
Defendants had a functional capacity evaluation performed on October 23, 2020 at the request of Dr.
Douglas Stofko which documented problems with range of motion and pain, limitations in both the
cervical and thoracic lumbar areas of the back, and thus the Claimant continued to receive treatment and
evaluation by the Defendants post-hearing and where the claim is thus in an ongoing capacity is a
claimant foreclosed from requesting medical care based on additional medical evaluation during the
pendency of the claim? Also, did the Commissioner err by not considering the variation between the
Hearing Commissioner’s notes for drafting the January 1 llh Order and the specific Order that was drafted
by the Defendants and submitted to the Commissioner for signature?; particularly wherein the Defendants
attempt to rely on that additional wording added by the Defendants to the original Findings and directions
of the Hearing Commissioner to deny the Claimant medical care.

6. Since the Commission is committed to swift and sure benefits to an injured worker as
part of its policy under the provisions of the Workers’ Compensation Act, did the Hearing Commissioner
err by not issuing a ruling until approximately eleven (11) months after the original hearing and then
ordering a credit all the way back to the original date Defendants requested as being maximum medical
improvement?

7. Where a Subpoena had been issued and served upon PA Alana Cole for attendance at the
hearing and where she did not appear at the time of the hearing after being called in the hall to make sure
she had not appeared, did the Commission err by not ordering and allowing the Claimant to take the
deposition of Alana Cole prior to a decision in this case? In addition, did the Commissioner err by not
ruling on that request to take the deposition until entering a Finding on that issue in her final Order
Instructions for an Order that was issued eleven (11) months after the hearing? Does this deny the
Claimant due process of law and was it an error to deny the Claimant the right to take the deposition of
PA Cole?

8. Whereas specifically noted that PA Cole was the provider that was providing treating
throughout the entire course of treatment and where the evidence establishes that there was no qualified
and certified interpreter present at any of the treatment events prior to July 22, 2020, and where the only
translation for the Claimant who does not speak English was through two (2) adolescent cousins, age
approximately 12 and 14 years old, was it error for the Commission to even consider whether or not and
what the Claimant was reporting given this lack of a certified translator?
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9. Where in the last authorized treatment visit of July 22, 2020 PA Alana Cole ordered an
MRI of the lumbar spine and prescribed a Medrol dose pack to help with lower extremity radiation and
ordered medications and made a reference to physical therapy with potential trigger point injections and
ordered a follow-up visit for two (2) weeks and where in the Form 14B which was issued on January 12,
202 1 stating a date of maximum medical improvement of January 8, 2020 and wherein there is no record
that the Claimant was seen or treated any date since July 22, 2020 and wherein on the Form 14B
completed by PA Alana Cole on the date indicated that the Claimant would need further medical care in
reference to an MR] of the lumbar spine ordered for assessment and the Form 14B states that this medical
care is needed,

“as a result of the injury for an additional time that will tend to lessen the
period of disability or maintain the current level of function”.

The Hearing Commissioner erred by concluding and finding as a fact that the Claimant reached maximum
medical improvement on January 8, 2020 where there is absolutely no substantial evidence, medical or
otherwise, of maximum medical improvement on that date. The medical treatment record of January 8th
reflects that the patient was to do three (3) more weeks of physical therapy and was released to attempt to
return to work on January 27th and there is no statement that the Claimant had reached maximum medical
improvement stated to a reasonable degree of medical certainty on January 8th. Further he was to return if
further complaints and contains a diagnoses of both acute bilateral low back pain, unspecified and closed
fracture of the 12,h thoracic vertebrae which he did as authorized on July 22nd. (Def. APA, pp. 10, 12).

10. That the Hearing Commissioner erred as a matter of law and fact by making Findings of
Fact #6 and #7 which are contrary to the first Order of the Commission and contrary to the evidence in the
Record. The Interim Order requesting additional medical care simply denied further medical care for the
cervical lumbar and left and right shoulders based on the evidence at that time.

1 1. That the Hearing Commissioner erred in making Findings of Fact #8 and #9 based on the
questionnaire that was submitted by the Defendants. Especially where after PA Alana Cole did not appear
at the hearing pursuant to a Subpoena and the Claimant asked to have the Record left open for the
Claimant to take her deposition, which Motion was taken under advisement and not ruled on until eleven
(11) months later and where the evidence is clear that Alana Cole, not Dr. Stofko, treated the Claimant
following the surgery, the Hearing Commissioner erred by taking that questionnaire into consideration.

12. That the Hearing Commissioner erred as a matter of law and fact in making Findings of
Fact #10 and #1 1 and concluding in those facts that the Order of January 1 1, 2021 was a final Order of the
Commission and not an Interim Order of the Commission.

13. That the Hearing Commissioner erred as a matter of law in making Finding of Fact #13
for the reasons as set out in other grounds for review, but in addition in that Finding of Fact making the
following statements as a fact,

“PA Cole did sign a 14B on January 12, 2021; however, that 14B is given little
to no weight when viewing the evidence as a whole as this is a Commission
form that requires a signature of a physician as opposed to a PA.”
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Whereas in Finding of Fact #4 the finding of maximum medical improvement is based specificaJly and
solely on that Form 14B. (Def. APA, p. 20).

The Hearing Commissioner also erred in that Finding of Fact by making a legal argument outside of the
arguments presented to her by the parties and thus outside of the Record and citing case law not presented
to the Commissioner by the parties and actually giving a legal interpretation to the case law which is
outside of the province of the Commission.

14. That the Hearing Commissioner erred in making Finding of Fact #14 wherein there was
no argument made by either party to the effect that the hearing was not within fifty (50) miles of the PA
Cole’s office nor was the argument made that service was not proper on the witness. That is also a legal
conclusion, not a Finding of Fact.

15. That the Hearing Commissioner erred in making Finding of Fact #15 and basing it upon
the Form 14B, which she stated earlier was given little or no weight, and on an impairment rating issued
by a physical therapy group.

16. That the Hearing Commissioner erred by making Findings of Fact #16 and #17 in that
there is nothing in the January 8, 2020 report stating maximum medical improvement; and it clearly refers
to bilateral lumbar pain as a diagnosis; and the Claimant was treated after that date for the thoracic spine.
The Findings of Fact are contrary to the evidence and law.

17. That the Hearing Commissioner erred by making Findings of Fact #18 and #19 wherein
there is absolutely no evidence in the Record to substantiate a 20% permanent partial disability to the
Claimant’s back wherein the issue before the Commissioner was loss of use and the loss of use of the
back after the accident. Referenced to the thoracic spine fusion are the opinions of two (2) medical
doctors, stated to a reasonable degree of medical certainty; and the Claimant’s testimony is in reference to
the loss of use of his back. There is absolutely no evidence that the loss of use is caused by anything other
than the injury sustained in the accident. Further, the objective physical evidence from the functional
capacity evaluations states that the Claimant is limited to, at best, light duty work. Under the US
Department of La’or's Dictionary of Occupation Titles Physical Demand Classification System of
sedentary, light duty, medium duty, heavy duty, and very heavy duty work classifications. He is thus
excluded from over 60% of the jobs in the economy in reference to the condition of his back after the
accident.

18. That the Hearing Commissioner erred as a matter of law by making Finding of Fact #21
which is contraiy to the recommendations on the Form 14B completed by PA Cole which recommended
further medical care as causally related to the Claimant’s work-related injury as tending to lessen the
period of disability. The Findings of Fact flip-flop between relying on the Form 14B and not relying on
the Form 14B in reference to the Findings of Fact made.

19. That the Hearing Commissioner erred as a matter of law in making Finding of Fact #22
which goes outside of her authority. The current Commission has stated in numerous decisions the
opinion that the Order of a Commissioner is not final until reviewed by the Full Commission; and that
being the case the Hearing Commissioner has no authority to stop or terminate temporary total disability
benefits. The statute and Reg. 67-506 refer to as law that temporary compensation is not to be suspended,
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“until the Commission finds” that temporary benefits may be stopped. Further, there is no Finding that the
disability has ended and there is no evidence to that effect.

20. That the Hearing Commissioner erred as a matter of law in her Findings of Fact #1-22 by
failing to make any reference to or that confirms that there was any consideration given to any of the
evidence presented by the Claimant to the Commissioner. There is specifically no reference to any of the
evidence concerning the essential issue before the Commissioner for determination; that being loss of use
of the back to do work requiring the use of the back.

21. That the Hearing Commissioner erred as a matter of law in her Conclusions of Law by
failing to properly apply the dictates of SC Code §42-9-260, §42-15-60, and §42-9-30 in general and
specifically by 1) referencing injury by accident when this is an accepted injuiy; and 2) by immediately
terminating benefits wherein she does not have the authority to do that as only the Commission does; and
3) treating an Order based on a request for additional medical care as a final Order of the Commission in
an ongoing case.

22. That the Hearing Commissioner erred as a matter of law in making Conclusion of Law #5
by failing to leave the Record open in accordance with Supreme Court decisions and in making
Conclusion of Law #6 and #7 where those are irrelevant to the issues before the Commissioner for
decision. Section 42-17-60 refers to a final Order of the Commission on a claim, not Interim Orders
pursuant to our Appellate Court decisions.

23. That the Hearing Commissioner erred as a matter of law by making Conclusion of Law
#8 wherein there is absolutely no evidence of any payments made by the employer in lieu of
compensation; and wherein that was not an issue before the Commission for decision.

24. That the Hearing Commissioner erred as a matter of law in all respects in reference to the
Order which is based on the Findings of Fact and Conclusions of Law and specifically by:

A. Allowing the Defendants to terminate temporary total disability benefits effective
immediately where she has no authority to do that.

B. Granting an overpayment from the date of maximum medical improvement
where there is evidence in the Record to sustain that date.

C. Finding that the Claimant sustained a 20% permanent partial disability to his
back wherein partial disability was not the issue before the Commissioner and wherein the essential issues
for decision were in reference to “disability” as defined in the Act, that being loss of earning capacity, and
“loss of use” of the back to do work requiring the use of his back as a scheduled member wherein
disability has absolutely nothing to do with that Award and by giving the Defendants a credit against that
Award back to the date of maximum medical improvement, especially where there is no evidence that the
disability to do work has ended.

D. Finding that the Claimant did not meet his burden of proof to show that he was
entitled to any additional medical treatment for the thoracic spine which is contrary to the evidence
presented especially whenever that evidence is not even referred to by the Hearing Commissioner, nor is
there any evidence that the problems that the Claimant has does not stem from the thoracic spine fusion.
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The Form 30 is contained in the Commission file.

IV. DECISION OF THE APPELLATE PANEL

This matter was heard before the SC Workers’ Compensation Full Commission Appellate Panel
during the last term of Review. The Commissioners considered the matter and VACATE the decision and
order of the Single Commissioner. The hearing was premature. This is an accepted claim to the back. The
claimant asserts permanent and total disability as a result of this work-related accident. As such, the claim
is subject to regulation 67-1802(A) which requires mandatory mediation.

ORDER
IT IS ORDERED that the Decision and Order of the Single Commissioner is hereby vacated.

The Commission orders that the claim be mediated pursuant to S.C. Code Regs. 67-1802(A).

AND SO IT IS ORDERED.

Columbia, SC

Commissioner R. Michael Campbell, II, Commissioner

Commissioner Cynthi C. Dooley, Commission
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Order Served via email:

E. Courtney Gruber
Young Clement
cgruber@ycrlaw.com

Preston F. McDaniel
McDaniel Law Firm
preston@pfmcdlaw.com

Don Gibson
Gibson Law Firm, LLC
dgibson@dgibsonlaw.com

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented
party(ie5).

By Eugenia Hollmon on April 4, 2023
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g>tate of ^outlj Carolina
Workers’ dDotnpensfation Connntouin

DECISION AND ORDER

THE HONORABLE T. SCOTT BECK

SCWCC File No.: 1921668
Evaristo Verdugo Morales,

Claimant,

v.
Insulation By Cohen, LLC,

Employer,

and
Builders Premier Insurance Company,

Carrier,
Defendants.

District 3 - Calhoun

Hearing held in St. Matthews, South Carolina,
on February 29, 2024,

per notice timely and properly served upon all parties of interest.

Appearances: Preston F. McDaniel, Esquire, of McDaniel Law Firm
appeared on behalf of Claimant.

E. Courtney Gruber, Esquire, of Clement Rivers, LLP,
appeared on behalf of Defendants.

Purpose of Hearing: To determine issues as set forth on Forms 50/51 and Form 21
to determine if the Employer/Carrier may stop payment, and
if so, to determine if Claimant is entitled to any further
benefits.

Court Reporter: Cheryl Wiszowaty, ABC Reporting,
257 Summerland Avenue, Batesburg, SC 29006,
Cwizl959@aol.com, 803-532-5255.

Filed: June 21, 2024
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I. STATEMENT OF THE CASE

Claimant contended that, as a result of the work-related accident that occurred October 10, 2019,

he suffered injuries to his upper, middle, and lower back, left shoulder, and right shoulder. Claimant took

three alternative positions, which were: (1) that he is not at maximum medical improvement (MMI); (2)

if it was found that he was at MMI, he argued that he is permanently & totally disabled; and (3) if he is

not permanently & totally disabled, he argued that he is permanently partially disabled with a substantial

disability rating. Claimant further contended that Defendants were not entitled to any credit for

overpayment since the date of MMI, but if credit were awarded, it should date back to August 8, 2023,

the date the second Form 21 was filed, at the earliest.

Defendants contended that Claimant reached MMI on 1/8/2020 and that Claimant sustained a

5% permanent impairment to his back as result of the T12 fracture based upon the opinion of the treating

physician, Dr. Douglas Stofko, a board-certified neurosurgeon. Defendants further contended that they

are entitled to a credit for overpayment of temporary total compensation since 1/8/2020 and that

Claimant is not permanently and totally disabled. They further contended that the only compensable

injury was the T12 fracture and disputed the compensability of any other body parts.

H. STIPULATOINS

At the call of the case, the parties stipulated as follows:

1. All parties were subject to and bound by the terms and provisions of the South Carolina

Workers’ Compensation Act.

2. Venue and jurisdiction were proper in Calhoun County, South Carolina.

3. Claimant sustained a compensable injury to the thoracic spine (aT12 fracture) on 10/10/2019.

4. Claimant’s average weekly wage is $1,302.27, with a resulting compensation rate of $845.74.
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III. APA SUBMISSIONS

The following APAs/Exhibits were submitted on behalf of the Employee/ Claimant:

APA/Exhibit Name of Provider
Date of
Report

Page
Nos.

1. Grace Physical Therapy
Rod Tyler, PTR/L, CHT, CSFA
(FCE)

10/23/2020 1-11

2. Southeastern Spine Institute
Leonard Forrest, MD
Steven C. Poletti, MD

04/01/2021-12/11/2023 12-19a-c

3. Charleston Pain & Rehab. Ctr.
Jeffrey Buncher, MD

01/28/2021 20-30

4. Harriet Fowler, M.Ed., CRC
Harriet Fowler VR Services

04/12/2021 31-43

5. Consent Order 44-45

6. Trident Health Systems and
Moncks Comer Medical Center

10/10/2019-10/11/2019 46-81

7. Trident Orthopaedic Specialists
Douglas Stofko, MD
Alana N. Cole,PA-C
Josephine L. Jeanings, PC

10/23/2019-01/10/2024 82-103a-e

8. Roper St. Francis PT 03/16/2020-03/24/2020
03/25/2020-04/23/2020

104-1lOa-e

9. Flores Contracting records 11/22/2022-01/12/2023 111-117

10. Photographs of Claimant 118-122

11. Deposition Transcript of
Alana N. Cole, PA-C

12. Deposition Transcript of
Douglas Stofko, MD

13. Order Instructions 09/10/2020 123-124
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The following APAs were submitted on behalf of Defendants:

APA Name of Provider
Date of
Report

Page
Nos.

1. Trident Orthopaedic Specialists 10/23/19-1/10/24 1-57

2. American Health Imaging 12/19/23 58-62

3. CORA Physical Therapy 12/24/20 63-64

4. Trident Health System 10/10/19-1/3/23 65-157

5. Berkeley County EMS 3/26/21 158-162

6. RSFPP Orthopaedics 7/14/22 163-164

7. Supplemental filing: Trident
Orthopaedic Specialists

8/12/20-12/16/20 364-373

8. Supplemental filing: Trident
Orthopaedic Specialists

8/12/20-4/19/21 374-375

The following Exhibits were submitted on behalf of Defendants:

Exhibits:

A. Notices of Deposition and correspondence
re depositions of Dr. Stofko and Alana Cole

8/31/23-1/18/24 165-232

B. Correspondence re 9/11/23 appointment 8/24/23-9/12/23 233-235

C. Records of Flores Contracting 11/22/22-1/12/23 236-243

D. Decision & Order 1/11/21 244-253

E. Deposition of Dr. Stofko* 1/15/24 254-342

F. Deposition of claimant 3/13/20 343-355

G. Deposition of claimant 9/25/23 356-363

H. Supplemental filing: Deposition of Alana Cole 2/13/24 376-417

I. Supplemental filing: Deposition of Dr. Stofko 2/13/24 418-605

*CIaimant objected to Defendants Exhibit E. After arguments of counsel, the objection was sustained
but the exhibit was proffered.
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Exhibits-Marked by Court Reporter

Defendant Exhibit 1 2/29/24 Photograph

Defendant Exhibit 2 2/29/24 Photograph

Defendant Exhibit 3 2/29/24 Photograph

IV. EVIDENCE OF THE CASE

The record reflects that Claimant fell from a ladder at work on 10/10/2019 and sustained a

fracture to the thoracic spine at Level 12. He underwent surgical fusion from TH to LI, performed

by Dr. Douglas Stofko, a board-certified neurosurgeon. A Form 50 was filed alleging injury to the

upper, middle, and lower back, left shoulder, right shoulder, fracture of T12, and concussion. This

case is admitted as to the back based on the fracture at T12; however, Defendants deny that

Claimant sustained any compensable injury to any other body parts.

The first hearing in this case was held on 8/13/2020, at which time Claimant was

specifically seeking medical treatment for the lumbar and cervical,spine as well as the left and right

shoulders. In an order filed on 1/11/2021, the single commissioner found that there was no medical

opinion supporting a causal connection between the accident and the lower back pain. Furthermore,

the single commissioner found that there was no medical opinion supporting a causal connection

between the accident and the pain radiating down Claimant’s legs and both shoulders. The single

commissioner also found that the only compensable injury was the T12 fracture, and that order was

not appealed.

A subsequent Form 50 was filed on 1/11/2021 alleging compensability of the same injuries

that the single commissioner had already found were not causally related to this accident as a matter

of law. A Form 21 was filed on 2/5/2021 based upon a Form 14B dated 1/12/2021 from the

authorized treating physician, Dr. Stofko, finding that Claimant had reached MMI on 1/8/2020. A
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hearing was held on 4/26/2021, but order instructions were not issued until 2/23/2022. The single

commissioner found in her order, filed on 3/22/2022, that Claimant reached MMI on 1/8/2020, that

Defendants were entitled to credit dating back to 1/8/2020, and that Claimant had sustained 20%

PPD to his back as a result of the T12 fracture. The order also found that the unappealed order from

1/11/2020 was the law of the case with regard to causal connection to the fracture at T12 and other

alleged injuries to the cervical spine, lumbar spine, and both shoulders. Claimant filed a Motion to

Reconsider on 3/24/2022 which was denied on 10/3/2022, resulting in additional delay of nearly six

(6) months.

An appeal was filed to the Appellate Panel which found in an order filed on 4/4/2023 that

the claim was subject to mandatory mediation, as permanent & total disability was one of the

positions taken by Claimant and vacated the earlier order filed 3/22/2022. The merits of the order on

appeal were not commented upon. Mediation was unsuccessfully attempted on 7/19/2023.

V. FINDINGS OF FACT

Based upon the above stipulations and evidence of the case, the undersigned commissioner finds the

following facts based upon the preponderance of the evidence:

1. All parties are subject to and bound by the terms and provisions of the South Carolina

Workers’ Compensation Act.

2. Jurisdiction and venue are proper.

3. That Claimant’s average weekly wage is $1,302.27 with a resulting compensation rate of

$845.74.

4. Claimant sustained a compensable injury to the thoracic spine (T12 fracture) on 10/10/2019.

5. The only compensable injury in this case is the fracture at T12.
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6. The issue of whether or not Claimant sustained compensable injuries to the cervical spine,

lumbar spine, and both shoulders was already litigated at an evidentiary hearing held on

8/13/2020. The resulting order, filed on 1/11/2021, denied compensability of those other

claimed body parts, and that order was not appealed.

7. With regard to the functional capacity evaluation (FCE) dated 10/23/2020 (Claimant APA

1), it is found as a fact that the evaluator stated at page 1: “The results of this evaluation

cannot be considered valid.”

8. The findings in the functional capacity evaluation carry no evidentiaiy weight because (1)

the evaluator stated that the results cannot be considered valid and (2) the deficits noted on

page 3 of the FCE, which are the basis for the evaluation’s findings, concern body parts that

are not compensable and, therefore, not relevant to this case.

9. Dr. Stofko stated in his deposition that paragraphs 1-4 on page 3 of the FCE were not

causally related to the T-12 fracture. (Second Deposition of Dr. Stofko, Defendants’ APA p.

482, lines 18-25; p. 483, lines 1-23; p 484, lines 6-14),

10. Claimant’s vocational evaluation (Claimant APA 4) is not given any weight due to its

reliance the findings of the functional capacity evaluation, which has been found to carry no

evidentiaiy weight, as the stated limitations were based upon body parts that are not causally

related to the compensable injury.

11. Furthermore, Claimant’s vocational evaluation is also excluded due to due process concerns.

Defendants requested that Claimant undergo a neuropsychological evaluation and a second

evaluation with a vocational expert; however, Claimant declined. Defendants filed a motion

to compel, which was denied by the commission pursuant to S.C. Code Ann. § 42-15-80

because neither of the requested evaluators was a physician or surgeon. Because of
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Defendants’ inability to obtain expert vocational and neuropsychological evaluations in this

claim, to protect Defendants’ due process rights. Claimant’s vocational evaluation is given

no weight

12. No weight is given to Dr. Poletti’s opinion because of his inability to objectively assess

claimants’ impairments. In multiple different cases, Dr. Poletti has described himself on the

record as an, “unashamed patient advocate”; these statements preclude him from being able

to give a truly independent medical evaluation. (See the order from SC Workers’

Compensation Commission case number 2205977, issued on March 15, 2024, pages 10-13.)

13. The opinions stated by Dr. Leonard Forrest (Claimant’s APA 2) are outweighed by the

greater weight of the relevant medical evidence in the case and are based largely on injuries

that go beyond the T12 fracture and are not compensable in this case. Furthermore, Dr.

Forrest’s opinions were heavily based on findings from the FCE which were not relevant to

the only compensable injury in this case, the T12 fracture. Therefore, Dr, Forrest’s opinions

in this case are afforded no evidentiary weight.

14. Dr. Jeffrey Buncher’s opinions are largely based upon body parts that are found not to be

compensable; therefore, Dr. Buncher’s opinions in this case are also given no weight.

15. Claimant was treated in the emergency room by Dr. Douglas Stofko, a board-certified

neurosurgeon who was on call the date of the accident.

16. Dr. Stofko performed a two-level fusion from Til to LI for the T12 fracture, which was the

compensable injury resulting from this accident.

17. Dr. Stofko testified in his deposition that Physician’s Assistant Alana Cole was an “extender

of me. So all her orders, anything that she’s doing is acting under me.” (Second Deposition

of Dr. Stofko, Defendants’ APA p. 457, lines 1-11). However, the record does not appear to
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contain an instance of Dr. Stofko specifically endorsing PA Alana Cole’s opinions contained

in her 14B.

18. Dr. Stofko testified that the opinions he had rendered in a questionnaire he had completed at

the request of Claimant’s Attorney Don Gibson on 11/18/2020 were still his opinions.

(Second Deposition of Dr. Stofko, Defendants’ APA p. 478, lines 1-25, p. 479, lines 1-7).

19. Claimant’s radicular pain noted in the left upper and left lower extremities is not causally

related to the T12 fracture. (Second Deposition of Dr. Stofko, Defendants’ APA p. 479,

lines 2-7).

20. The cervical complaints and medical treatment noted in Claimant’s medical records were

not causally related to the T12 fracture. (Second Deposition of Dr. Stofko, Defendants’ APA

p. 482, lines 2-12).

21. Complaints expressed by Claimant to PA Alana Cole, specifically that he was having pain at

the screw sites from his previous surgery, are not supported by the greater weight of medical

evidence in the record; PA Cole testified in her deposition that the area he was referencing

as being painful was above the screw sites. (PA Cole deposition p. 6, 1-24).

22. Dr. Stofko further testified that he did not believe Claimant’s complaints noted in the

1/10/2024 visit were due to his original accident that Dr. Stofko treated him for in October,

2019. (Second Deposition of Dr. Stofko, Defendants’ APA p. 482, lines 1-12).

23. Claimant reached maximum medical improvement on 1/8/2020. (Defendants’ APA 1, p.

24).

24. The MRI of the lumbar spine ordered in the 14B is no longer necessary in light of the

lumbar MRI that was done 8/8/2020. (PA Cole deposition, p. 38, lines 9-24).
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25. Claimant testified in his deposition that he was gainfully employed at Integrated Site

Management (ISM) from around the last days of May 2022 until August 2022, earning

$15.00 an hour working 5-6 hours a day, Monday through Friday. (Morales Deposition, p.

14, lines 9-24, p. 20 lines 10-14, p.18, lines 9-20).

26. Claimant testified in his deposition that from August 2022 to November 2022, he worked at

Flores Construction making $16.00 an hour working 30, 32, 35, and sometimes 40 hours a

week. (Morales deposition p.18, lines 20-25, p. 19, lines 1-16, p. 20 lines 2-9).

27. Payroll records from Flores Contracting LLC indicate Claimant received checks beginning

on 11/22/2022 and continuing through 1/12/2023. (Defendant APA Exhibit C).

28. Claimant was on non-weight-bearing status for his left leg and on crutches for

approximately four months as a result of a car wreck which occurred 12/31/2022, resulting

in fractures to seven ribs (right at 5 & 6, left at 3-6), a sternum fracture, and a severely

comminuted fracture to the tibial plateau necessitating surgery and permanent installation of

orthopedic hardware. (Defendant APA 4, p. 122,123,142,143). (Claimant deposition, p. 12,

lines 3-19).

29. The parties attempted to resolve the issues at mediation on 7/19/2023, but mediation was

unsuccessful.

30. The greater weight of medical evidence indicates that Claimant sustained 5% impairment to

his back as a result of the T12 fracture. (Defendant APA 1, p. 24).

31. Defendants are entitled to credit for overpayment of temporary total compensation since

7/19/2023 for the following reasons:

(a) Even though MMI was reached on 1/8/2020, Defendants’ authorized provider did

not submit a Form 14B stating Claimant was at MMI until 1/12/2021.
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(b) Following Defendants’ filing of their Form 21 on 2/5/2023, a hearing was held on

4/26/2022, order instructions were not received until 2/23/2022, and the subsequent

order was filed on 3/22/2022;

(c) Following the single commissioner’s order, the case underwent an appeal process by

which the single commissioner’s order was vacated for being premature, as the case

needed to go to mandatory mediation before an order could be issued.

(d) The delays in getting a final order for this matter are not attributable to the claimant;

therefore, it would be fundamentally unfair to give Defendants credit dating back to

the date of MMI.

VI. CONCLUSIONS OF LAW

Based upon the above stipulations, statement of the case, APA submissions, evidence of the

case, findings of fact, and South Carolina law, the following conclusions of law are made:

1. S.C. Code Ann. § 42-1-160 defines injury by accident and further defines medical evidence

as “an expert opinion or testimony stated to a reasonable degree of medical certainty,

documents, records, or other material that is offered by a licensed healthcare provider.”

2. Pursuant to Ashe v. Swenson, 397 U.S. 436, 443, 90 S.Ct. 1189, 1194, 25 L.Ed.2d 469

(1970), “(w]hen an issue of ultimate fact has once been determined by a valid and final

judgement, that issue cannot again be litigated between the same parties in any future

lawsuit.”

3. Claimant is entitled to lifetime maintenance, repair, and replacement for any hardware he

retains as a result of treatment of his compensable T12 vertebra injury.
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4. Claimant is entitled to any ongoing treatment for his injuiy to his T12 vertebra as

recommended by the authorized treating physician, Dr. Douglas Stofko.

5. Claimant is entitled to an award of 45% permanent partial disability to the back, which,

pursuant to S.C. Code Ann. § 42-9-30 (21), equates to 135 weeks of permanent partial

disability. At a compensation rate of $845.74, 135 weeks equals $114,174.90.

6. S.C. Code Ann. § 42-9-210 provides for deduction from compensation of payments made

by employer when not due and payable.

7. Pursuant to the commission’s authority under § 42-9-210, I find that Defendant is only

entitled to credit dating back to 7/19/2023, the date of the failed mediation.

ORDER

Based upon the above stipulations, findings of fact, and conclusions of law,

IT IS HEREBY ORDERED that Defendants may stop payments of temporary disability.

IT IS FURTHER ORDERED that Defendants will pay Claimant permanent partial disability in

accordance with his 45% disability rating to the back at a compensation rate of $845.74, minus

credit for weekly benefits paid since 7/19/2023.

IT IS FURTHER ORDERED that Claimant is entitled to any ongoing treatment for his injury to

his T12 vertebra as recommended by the authorized treating physician, Dr. Douglas Stofko.

IT IS FURTHER ORDERED that Claimant is entitled to lifetime maintenance, repair, and

replacement for any hardware he retains as a result of treatment of his compensable T12 vertebra

injury.
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IT IS FURTHER ORDERED that no hearing costs or penalties are assessed in this matter.

AND SO IT IS ORDERED.

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented
party(ies).

By Shawnee Raddiff on June 21, 2024
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I. STATEMENT OF THE CASE
Single Commissioner

On February 29, 2024, a hearing was held before a Single Commissioner to determine issues

set forth on the parties’ Forms 50, 51 and 21. Claimant sustained a compensable injury limited to his

thoracic spine at T-12 on October 10, 2019, pursuant to the unappealed Single Commissioner’s

Decision and Order filed on January 11, 2021. Claimant maintained he was not at maximum medical

improvement (MMI) for his injury and sought ongoing medical care for the same. In the alternative,

Claimant sought a permanent total disability determination and future medical care. Claimant further

sought a finding that Defendants were not entitled to a credit for the overpayment of temporary

compensation, but if awarded, the credit should date back to Defendants’ Form 21, Request for

Hearing, on August 8, 2023.

Defendants maintained that Claimant reached MMI on January 8, 2020, but continued to

receive temporary compensation. Defendants based this contention on the Form 14B, Physician’s

Statement, dated January 12, 2021. Defendants sought to stop payment of Claimant’s temporary

compensation. Defendants further sought a permanent partial disability determination and a credit for

the overpayment of Claimant’s temporary compensation from his date of MMI.

The Single Commissioner determined, inter alia:

[D]efendants may stop payments of temporary disability. [D]efendants will pay
Claimant permanent partial disability in accordance with his 45% disability rating to
the back at a compensation rate of $845.74, minus credit for weekly benefits paid since
7/19/23. [C]laimant is entitled to any ongoing treatment for his injury to his T12
vertebra as recommended by the authorized treating physician, Dr. Douglass Stofko.
[C]laimant is entitled to lifetime maintenance, repair, and replacement for any
hardware he retains as a result of treatment of his compensable T12 vertebra injury.

(Single Commissioner’s Decision and Order filed on June 21, 2024, p. 12.)

Full Commission

This matter is now before the South Carolina Workers' Compensation Commission’s Appellate
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Panel pursuant to issues raised on appeal by the parties. Within the statutory period, Claimant and

Defendants each filed a Form 30, Request for Commission Review. Accordingly, the parties

presented for oral arguments before the Appellate Panel on October 14, 2024.

IL SINGLE COMMISSIONER FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT

Based upon the above stipulations and evidence of the case, the [Single Commissioner] finds the

following facts based upon the preponderance of the evidence:

1. All parties are subject to and bound by the terms and provisions of the South Carolina Workers'

Compensation Act.

2. Jurisdiction and venue are proper.

3. That Claimant's average weekly wage is $1,302.27 with a resulting compensation rate of

$845.74.

4. Claimant sustained a compensable injury to the thoracic spine (T12 fracture) on 10/10/2019.

5. The only compensable injury in this case is the fracture at T12.

6. The issue of whether or not Claimant sustained compensable injuries to the cervical spine,

lumbar spine, and both shoulders was already litigated at an evidentiary hearing held on

8/13/2020. The resulting Order, filed on 1/11/2021, denied compensability of those other

claimed body parts, and that Order was not appealed.

7. With regard to the functional capacity evaluation (FCE) dated 10/23/2020 (Claimant APA 1), it

is found as a fact that the evaluator stated at page 1: "The results of this evaluation cannot be

considered valid."

8. The findings in the functional capacity evaluation carry no evidentiary weight because (1) the

evaluator stated that the results cannot be considered valid and (2) the deficits noted on page 3
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of the FCE, which are the basis for the evaluation's findings, concern body parts that are not

compensable and, therefore, not relevant to this case.

9. Dr. Stofko stated in his deposition that paragraphs 1-4 on page 3 of the FCE were not causally

related to the T-12 fracture. (Second Deposition of Dr. Stofko, Defendants APA p. 482, lines

18-25; p. 483, lines 1-23; p 484, lines 6-14).

10. Claimant's vocational evaluation (Claimant APA 4) is not given any weight due to its reliance

(sic) the findings of the functional capacity evaluation, which has been found to carry no

evidentiary weight, as the stated limitations were based upon body parts that are not causally

related to the compensable injury.

11. Furthermore, Claimant's vocational evaluation is also excluded due to due process concerns.

Defendants requested that Claimant undergo a neuropsychological evaluation and a second

evaluation with a vocational expert; however, Claimant declined. Defendants filed a motion to

compel, which was denied by the Commission, pursuant to S.C. Code Ann. § 42-15-80, because

neither of the requested evaluators was a physician or surgeon. Because of Defendants' inability

to obtain expert vocational and neuropsychological evaluations in this claim, to protect

Defendants' due process rights, Claimant's vocational evaluation is given no weight.

12. No weight is given to Dr. Poletti's opinion because of his inability to objectively assess

Claimants' impairments. In multiple different cases, Dr. Poletti has described himself on the

record as an, “unashamed patient advocate"; these statements preclude him from being able to

give a truly independent medical evaluation. (See the Order from SC Workers’ Compensation

Commission case number 2205977, issued on March 15, 2024, pages 10-13.)

13. The opinions stated by Dr. Leonard Forrest (Claimant APA 2) are outweighed by the greater

weight of the relevant medical evidence in the case and are based largely on injuries that go
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beyond the T12 fracture and are not compensable in this case. Furthermore, Dr. Forrest's

opinions were heavily based on findings from the FCE which were not relevant to the only

compensable injury in this case, the T12 fracture. Therefore, Dr. Forrest's opinions in this case

are afforded no evidentiary weight.

14. Dr. Jeffrey Buncher's opinions are largely based upon body parts that are found not to be

compensable; therefore, Dr. Buncher's opinions in this case are also given no weight.

15. Claimant was treated in the emergency room by Dr. Douglas Stofko, a board-certified

neurosurgeon who was on call the date of the accident.

16. Dr. Stofko performed a two-level fusion from TH to LI for the T12 fracture, which was the

compensable injury resulting from this accident.

17. Dr. Stofko testified in his deposition that Physician's Assistant Alana Cole was an "extender of

me. So all her orders, anything that she's doing is acting under me." (Second Deposition of Dr.

Stofko, Defendants' APA p. 457, lines 1-11). However, the record does not appear to contain an

instance of Dr. Stofko specifically endorsing PA Alana Cole's opinions contained in her 14B.

18. Dr. Stofko testified that the opinions he had rendered in a questionnaire he had completed at the

request of Claimant's Attorney Don Gibson on 11/18/2020 were still his opinions. (Second

Deposition of Dr. Stofko, Defendants APA p. 478, lines 1-25, p. 479, lines 1-7).

19.Claimant's radicular pain noted in the left upper and left lower extremities is not causally related

to the T12: fracture. (Second Deposition of Dr. Stofko, Defendants APA p. 479, lines 2-7).

20. The cervical complaints and medical treatment noted in Claimant's medical records were not

causally related to the T12 fracture. (Second Deposition of Dr. Stofko, Defendants APA p. 482,

lines 2-12).

21. Complaints expressed by Claimant to PA Alana Cole, specifically that he was having pain at the
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screw sites from his previous surgery, are not supported by the greater weight of medical

evidence in the record; PA Cole testified in her deposition that the area he was referencing as

being painful was above the screw sites. (PA Cole Deposition p. 6, 1-24).

22. Dr. Stofko further testified that he did not believe Claimant's complaints noted in the 1/10/2024

visit were due to his original accident that Dr. Stofko treated him for in October, 2019. (Second

Deposition of Dr. Stofko, Defendants APA p. 482, lines 1-12).

23. Claimant reached maximum medical improvement on 1/8/2020. (Defendants APA 1, p. 24).

24. The MRI of the lumbar spine ordered in the 14B is no longer necessary in light of the lumbar

MRI that was done 8/8/2020. (PA Cole Deposition, p. 38, lines 9-24).

25. Claimant testified in his deposition that he was gainfully employed at Integrated Site

Management (ISM) from around the last days of May 2022 until August 2022, earning $15.00

an hour working 5-6 hours a day, Monday through Friday. (Morales Deposition, p. 14, lines 9-

24, p. 20 lines 10-14, p.18, lines 9-20).

26. Claimant testified in his deposition that from August 2022 to November 2022, he worked at

Flores Construction making $16.00 an hour working 30, 32, 35, and sometimes 40 hours a week.

(Morales Deposition p.18, lines 20-25, p. 19, lines 1-16, p. 20 lines 2-9).

27. Payroll records from Flores Contracting LLC indicate Claimant received checks beginning on

11/22/2022 and continuing through 1/12/2023. (Defendants APA Exhibit C).

28. Claimant was on non-weight-bearing status for his left leg and on crutches for approximately

four months as a result of a car wreck which occurred 12/31/2022, resulting in fractures to seven

ribs (right at 5 & 6, left at 3-6), a sternum fracture, and a severely comminuted fracture to the

tibial plateau necessitating surgery and permanent installation of orthopedic hardware.

(Defendants APA 4, p. 122,123,142,143). (Claimant Deposition, p. 12, lines 3-19).
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29. The parties attempted to resolve the issues at mediation on 7/19/2023, but mediation was

unsuccessful.

30. The greater weight of medical evidence indicates that Claimant sustained 5% impairment to his

back as a result of the T12 fracture. (Defendants APA 1, p. 24).

31. Defendants are entitled to credit for overpayment of temporary total compensation since

7/19/2023 for the following reasons:

(a) Even though MMI was reached on 1/8/2020, Defendants’ authorized provider did not

submit a Form 14B stating Claimant was at MMI until 1/12/2021.

(b) Following Defendants' filing of their Form 21 on 2/5/2023 (sic), a hearing was held on

4/26/2022 (sic), Order instructions were not received until 2/23/2022, and the subsequent

Order was filed on 3/22/2022.1

(c) Following the Single Commissioner's Order, the case underwent an appeal process by

which the Single Commissioner's Order was vacated for being premature, as the case

needed to go to mandatory mediation before an Order could be issued.

(d) The delays in getting a Final Order for this matter are not attributable to Claimant;

therefore, it would be fundamentally unfair to give Defendants credit dating back to the

date of MMI.

CONCLUSIONS OF LAW

Based upon the above stipulations, statement of the case, APA submissions, evidence of the case,

findings of fact, and South Carolina law, the following conclusions of law are made:

1. S.C. Code Ann. § 42-1-160 defines injury by accident and further defines medical evidence as "an

‘TheSingle Commissioner's Decision and Order contained scrivener's errors under Finding of Fact No. 31(b).
Specifically, the dates of the hearing and Defendants' Form 21filing are incorrect. Those dates have been amended
in accord with the record under the Appellate Panel's Findings of Fact, infra.
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expert opinion or testimony stated to a reasonable degree of medical certainty, documents,

records, or other material that is offered by a licensed healthcare provider."

2. Pursuant to Ashe v. Swenson, 397 U.S. 436, 443, 90 S.Ct. 1189, 1194, 25 L.Ed.2d 469 (1970),

”[w]hen an issue of ultimate fact has once been determined by a valid and final judgement, that

issue cannot again be litigated between the same parties in any future lawsuit."

3. Claimant is entitled to lifetime maintenance, repair, and replacement for any hardware he retains

as a result of treatment of his compensable T12 vertebra injury.

4. Claimant is entitled to any ongoing treatment for his injury to his T12 vertebra as recommended

by the authorized treating physician, Dr. Douglas Stofko.

5. Claimant is entitled to an award of 45% permanent partial disability to the back, which, pursuant

to S.C. Code Ann. § 42-9-30 (21), equates to 135 weeks of permanent partial disability. At a

compensation rate of $845.74, 135 weeks equals $114,174.90.

6. S.C. Code Ann. § 42-9-210 provides for deduction from compensation of payments made by an

employer when not due and payable.

7. Pursuant to the Commission’s authority under § 42-9-210, I find that Defendant (sic) is only

entitled to credit dating back to 7/19/2023, the date of the failed mediation.

III. ISSUES ON APPEAL
Defendants/ 1st Appellants

1. The Single Commissioner erred in finding as a fact (paragraph 31) that Defendants are
entitled to credit for overpayment of temporary total compensation only since 7/19/2023 in
that the finding is not supported by the greater weight of evidence and statutory and case law.

2. The Single Commissioner erred in finding as a fact and concluding as a matter of law that
Defendants are entitled to a credit for overpayment of temporary total compensation since
7/19/2023 in that Finding of Fact No. 31 (b) contains incorrect factual information and cannot
be a legitimate basis for Finding of Fact No. 31. Contrary to Finding of Fact No. 31(b),
Defendants filed their Form 21 on 2/5/2021, not 2/5/2023, and the hearing was held on
4/26/2021, not 4/26/2022.
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3. The Single Commissioner erred in finding as a fact and concluding as a matter of law that
the credit for overpayment of temporary total compensation should be limited to payments
made since 7/19/2023 based upon the finding that the delays in getting a final Order for this
matter are not attributable to Claimant and, therefore, it would be fundamentally unfair to
give Defendants credit back to the date of MMI. The error in this matter is that the delays in
getting the final Order for this matter are not attributable to either party and that Defendants
have paid to Claimant a total of $182,875.16 in indemnity since the date of MMI ($3,578.28
TPD from 1/19/2020 to 4/1/2020; $845.74 per week from 4/2/2020 to 2/23/2022; $57,127.36
lump sum following remand for mediation paid 5/18/2023; and $845.74 weekly until
4/25/2024 when Order instructions were received, for a total of 216 weeks).

4. The Single Commissioner erred in finding as a fact and concluding as a matter of law that
Defendants are only entitled to a credit for overpayment of benefits since 7/19/2023 in spite
of the fact that MMI was reached on 1/8/2020 in that such a finding is an abuse of discretion
and not supported by current case law.

5. The Single Commissioner erred in Finding of Fact No. 31 in that the finding, to wit: that
awarding credit back to the date of MMI would be fundamentally unfair to Claimant, does
not take into account the fact that he has been paid a total of $182,875.16 since 1/8/2020,
the date of MMI, and is erroneously based upon a presumption that failure to pay his award
in lump sum rather than weekly installments is in itself "fundamentally unfair." Further, the
findings do not take into account the fact that Claimant did receive a lump-sum payment
of $57,127.36 following the Appellate Panel remand for mediation.

6. The Single Commissioner erred in finding as a fact that Defendants were only entitled to
credit for weekly payments after 7/19/2023 in that the finding does not take into consideration
the fact that Claimant was gainfully employed from at least May 2022 to January 2023.

7. The Single Commissioner erred in finding as a fact and concluding as a matter of law that
Claimant had sustained 45% permanent partial disability to the back, the error being that the
only credible medical evidence in the record is that Claimant had sustained 5% permanent
partial impairment to his back and had no physical limitations resulting from this injury.

Claimant/2nd Appellant

1. That pursuant to S.C. Code of Laws §42-17-50, Claimant requests a review of all of the Findings
of Fact, the Conclusions of Law, the Order and Award and of all rulings and decisions made by
the Commissioner at the hearing, as contained in the record or as made at any unrecorded pre¬
hearing conference, and in any communications concerning the claim, Order, Award and
Decision rendered by the Hearing Commissioner in this matter.

2. That Claimant requests review for all the reasons as set forth in the Motion for Reconsideration
that was filed with the Commission electronically on June 26, 2024, and incorporated herein by
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reference. The Decision of the Hearing Commissioner should be reversed as a matter of law and
in fact based on the errors as set forth in the Motion.

3. That wherein Claimant made a request for an Award for total and permanent disability based on
a total loss of earning capacity under SC Code §42-9-10 (A), the Hearing Commissioner erred as
a matter of law by failing to make one single Finding of Fact or Conclusion of Law or decision
on Claimant' s entitlement to an Award for total and permanent disability for a total loss of
earning capacity as defined in the Act. Claimant 's burden is by a preponderance of the evidence,
which wherein if the scales and evidence tip ever so slightly in favor of the injured worker, the
Award must be made. Quoting from Broughton v. SC Game & Fish Dept.,2\9 S.C. 50,64 S.E.2d
152(1951):

Claimant who asserts the right to compensation carries the burden of
establishing the necessary facts to entitle him to such compensation. The
evidence will ordinarily be regarded as sufficient where the
circumstances shown tend to establish the ultimate facts in issue and
prove a basis from which they reasonable may be inferred. An award
cannot, however, be based upon mere possibilities, probabilities,
surmises or conjectures.

4. The Hearing Commissioner erred by not awarding Claimant total and permanent disability for
having lost 50% or more of the functional use of his back to do work requiring the use of his
back. Mr. Morales testified that in his opinion he had lost 80% of the functional use of his back
to do work requiring the use of his back. There is no Finding of Fact on that testimony or
challenging that opinion.

Further, while the Commissioner gave no weight to the testimony of Dr. Leonard Forrest due to
the contested Functional Capacity Evaluation, Dr. Forrest 's impairment evaluation was based on
his evaluation and was made under the AMA Guides. Dr. Forrest assigned a regional impairment
to the thoracic spine injury of greater than 100% to the thoracic spine and 22% to the whole
person. Dr. Steven Poletti whose opinion was not given any weight because he is a "patient 's
advocate", in addition Dr. Poletti also based on his evaluation assigned a 28% whole person
impairment which converted to over 100% impairment to the thoracic spine as a Regional
impairment. The treating physical therapist stated at the end of treatment that Claimant could
return to no more than "sedentary" work. The physical therapist who conducted the contested
Functional Capacity Evaluation based on the first summary page found the results to be valid
based on the valid and consistent effort he gave during the evaluation and limited him to light
duty work. Thus, under the decisions of the SC Supreme Court and Court of Appeals, the
Commissioner should have awarded Claimant total and permanent disability for having lost 50%
or more of the functional use of his back to do work requiring the use of his back based on the
medical testimony, testimony of Claimant, and other evidence in the record other than the
contested Functional Capacity Evaluation.

5. That the Hearing Commissioner erred by failing to set out the evidence upon which he relied in
arriving at his disability award of 45% to the back.

10

ROA 066



6. That the Hearing Commissioner erred by not addressing the overall loss of use of Claimant's back
regardless of whether or not the upper or lower back were compensable under the SC Supreme
Court and Court of Appeals decisions. This Commission cannot ignore or change the law and is
not only duty bound to a liberal construction of the Act and to resolve every inference and
ambiguity and presumption in favor of benefits to the injured worker, but the Commission is duty
bound to decide cases under a preponderance of the evidence and view the evidence in the light
most favorable to the injured worker. The preponderance of the evidence standard dictates that
benefits should be awarded where if the scales of justice tip ever so slightly in favor of benefits to
the injured worker, benefits are to be awarded.

7. That the Hearing Commissioner erred as a matter of law by failing to make Conclusions of Law
or even cite Conclusions of Law in reference to SC Code §42-9-10 (A) and failing to note the SC
Supreme Court and Court of Appeals decisions on total and permanent disability for a loss of
earning capacity including by not following the directions to this Commission under SC Code
§42-9-190. That section requires that where a Claimant claims that he is disabled and the employer
and its insurance carrier do not offer or procure suitable work within his residual capacity pursuant
to their claim that he is not disabled and the worker establishes a prima facia case that he is totally
disabled as defined in the Act under SC Code §42-1-120 and §42-9-10 (A) and thus makes a prima
facia case entitling him to an award, Defendants must put up evidence to the contrary of, which
there is none in this case.

8. That the Hearing Commissioner erred as a matter of law by failing to apply the preponderance of
the evidence standard to the evidence in this matter.

9. That the Hearing Commissioner erred as a matter of law by going outside of the record before him
in making his decision and specifically citing case law that was not cited to the Commissioner by
either party and making such Findings of Fact, as Finding #12, wherein he states and gives no
weight to the opinion of Dr. Poletti based on information outside of the record. That very Finding
is arbitrary and capricious and constitutes an abuse of discretion and requires a de novo hearing.

10. That having found that Dr. Douglas Stofko did not endorse the Form 14B and thus the impairment
or anything else on the Form I4B, by making Finding of Fact #30. The Commissioner nowhere,
and Claimant would reiterate nowhere, makes in his Notes for Decision a finding that the greater
weight of the evidence indicates that Claimant sustained a 5% impairment to his back. This is
simply as the defense lawyer advised the Commission, which is part of the record, her attempt to
bolster the decision.

1 1. That the Hearing Commissioner erred in the Order by endorsing and making Findings of Fact #18,
#19, #20, #21, #22, #24, #25, #26, #27, #28, and #30 whereas there is absolutely no mention of
any of those Findings of Fact or about that evidence in the Commissioner 's Notes for Decision. It
is the Commissioner 's responsibility to make Findings of Fact upon which he bases his decision
and the defense lawyer admitted that these Findings of Fact are entered by her to augment/bolster
the Commissioner 's Decision.

12. That the Hearing Commissioner erred as a matter of law in his Notes for Decision Finding #8 and
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Order Finding of Fact #11 in reference to giving no weight to the vocational evaluation based on
due process concerns. Without citing any cases or statutory provisions allowing for such
evaluations, the Hearing Commissioner due to Defendants' inability to obtain expert vocational
and neurological evaluations in this claim and in order to, "protect Defendants’ due process rights.
Claimant's vocational evaluation is given no weight." Defendants have absolutely no right to a
vocational evaluation under the Act requiring Claimant to submit to an evaluation by a
neuropsychologist or a vocational expert, which seems to be the Commissioner 's problem.
Defendants have every right to take Claimant's discovery deposition and have a vocational
analysis done based on that and other evidence, which they did not do in this case. Therefore
Claimant did not obstruct, even assuming that Defendants had some kind of due process right by
not agreeing to attend such an evaluation, the Commissioner erred in making this decision because
it was not violated. The only conceivable violation that could be thought of would be that Claimant
would not submit to an evaluation by their vocational expert, which is not required by law nor
allowed for under the Act.

13. That the entire Hearing Commissioner 's Order is the subject of bias and prejudice, and is arbitrary
and capricious, an abuse of discretion in the consideration of the evidence with a bias towards
denying Claimant an award for total and permanent disability either on the basis of wage loss or
having lost 50% or more of the functional use of his back to do work requiring the use of his back.
The Commissioner goes as far as to not making one Finding of Fact or Conclusion of Law in
reference to an Award for total loss of earning capacity.

14. That the Hearing Commissioner failed in his statutory duty to make detailed Findings of Fact and
Conclusions of Law under SC Code §42-9-5; §42-17-40; and §1-23-380.

IV. DECISION OF THE APPELLATE PANEL

Pursuant to S.C. Code Ann. §42-17-50, we, the Appellate Panel, have reviewed the Decision

and Order of the Single Commissioner and weighed the evidence as presented at the initial hearing.

We have also considered all issues raised in the respective Appellant and Respondent briefs of the

parties, as well as those issues raised at the Full Commission Review Hearing.

After careful review, the Appellate Panel of the South Carolina Workers’ Compensation

Commission, by unanimous vote, does hereby fully AFFIRM the Decision and Order of the Single

Commissioner filed on June 21, 2024.

Below are set out the Findings of Fact and Conclusions of Law of the Appellate Panel as

to this claim.
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FINDINGS OF FACT

1. All parties are subject to and bound by the terms and provisions of the South Carolina Workers'

Compensation Act.

2. Jurisdiction and venue are proper.

3. That Claimant's average weekly wage is $1,302.27 with a resulting compensation rate of

$845.74.

4. Claimant sustained a compensable injury to the thoracic spine (T12 fracture) on 10/10/2019.

5. The only compensable injury in this case is the fracture at T12.

6. The issue of whether or not Claimant sustained compensable injuries to the cervical spine,

lumbar spine, and both shoulders was already litigated at an evidentiary hearing held on

8/13/2020. The resulting Order, filed on 1/11/2021, denied compensability of those other

claimed body parts, and that Order was not appealed.

7. With regard to the functional capacity evaluation (FCE) dated 10/23/2020 (Claimant APA 1), it

is found as a fact that the evaluator stated at page 1: "The results of this evaluation cannot be

considered valid."

8. The findings in the functional capacity evaluation carry no evidentiary weight because (1) the

evaluator stated that the results cannot be considered valid and (2) the deficits noted on page 3

of the FCE, which are the basis for the evaluation's findings, concern body parts that are not

compensable and, therefore, not relevant to this case.

9. Dr. Stofko stated in his deposition that paragraphs 1-4 on page 3 of the FCE were not causally

related to the T-12 fracture. (Second Deposition of Dr. Stofko, Defendants APA p. 482, lines

18-25; p. 483, lines 1-23; p 484, lines 6-14).

10. Claimant's vocational evaluation (Claimant APA 4) is not given any weight due to its reliance
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on the findings of the functional capacity evaluation, which has been found to carry no

evidentiary weight, as the stated limitations were based upon body parts that are not causally

related to the compensable injury.

11. Furthermore, Claimant's vocational evaluation is also excluded due to due process concerns.

Defendants requested that Claimant undergo a neuropsychological evaluation and a second

evaluation with a vocational expert; however, Claimant declined. Defendants filed a motion to

compel, which was denied by the Commission, pursuant to S.C. Code Ann. § 42-15-80, because

neither of the requested evaluators was a physician or surgeon. Because of Defendants' inability

to obtain expert vocational and neuropsychological evaluations in this claim, to protect

Defendants' due process rights, Claimant's vocational evaluation is given no weight.

12. No weight is given to Dr. Poletti's opinion because of his inability to objectively assess

Claimants' impairments. In multiple different cases. Dr. Poletti has described himself on the

record as an, “unashamed patient advocate"; these statements preclude him from being able to

give a truly independent medical evaluation. (See the Order from SC Workers' Compensation

Commission case number 2205977, issued on March 15, 2024, pages 10-13.)

13. The opinions stated by Dr. Leonard Forrest (Claimant APA 2) are outweighed by the greater

weight of the relevant medical evidence in the case and are based largely on injuries that go

beyond the T12 fracture and are not compensable in this case. Furthermore, Dr. Forrest's

opinions were heavily based on findings from the FCE which were not relevant to the only

compensable injury in this case, the T12 fracture. Therefore, Dr. Forrest’s opinions in this case

are afforded no evidentiary weight.

14. Dr. Jeffrey Buncher's opinions are largely based upon body parts that are found not to be

compensable; therefore, Dr. Buncher's opinions in this case are also given no weight.
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15. Claimant was treated in the emergency room by Dr. Douglas Stofko, a board-certified

neurosurgeon who was on call the date of the accident.

16. Dr. Stofko performed a two-level fusion from TH to LI for the T12 fracture, which was the

compensable injury resulting from this accident.

17. Dr. Stofko testified in his deposition that Physician’s Assistant Alana Cole was an "extender of

me. So all her orders, anything that she's doing is acting under me." (Second Deposition of Dr.

Stofko, Defendants' APA p. 457, lines 1-11). However, the record does not appear to contain an

instance of Dr. Stofko specifically endorsing PA Alana Cole's opinions contained in her 14B.

18. Dr. Stofko testified that the opinions he had rendered in a questionnaire he had completed at the

request of Claimant's Attorney Don Gibson on 11/18/2020 were still his opinions. (Second

Deposition of Dr. Stofko, Defendants APA p. 478, lines 1-25, p. 479, lines 1-7).

19.Claimant's radicular pain noted in the left upper and left lower extremities is not causally related

to the T12: fracture. (Second Deposition of Dr. Stofko, Defendants APA p. 479, lines 2-7).

20. The cervical complaints and medical treatment noted in Claimant's medical records were not

causally related to the T12 fracture. (Second Deposition of Dr. Stofko, Defendants APA p. 482,

lines 2-12).

21, Complaints expressed by Claimant to PA Alana Cole, specifically that he was having pain at the

screw sites from his previous surgery, are not supported by the greater weight of medical

evidence in the record; PA Cole testified in her deposition that the area he was referencing as

being painful was above the screw sites. (PA Cole Deposition p. 6, 1-24).

22. Dr. Stofko further testified that he did not believe Claimant's complaints noted in the 1/10/2024

visit were due to his original accident that Dr. Stofko treated him for in October, 2019. (Second

Deposition of Dr. Stofko, Defendants APA p. 482, lines 1-12).
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23. Claimant reached maximum medical improvement on 1/8/2020. (Defendants APA 1, p. 24).

24. The MRI of the lumbar spine ordered in the 14B is no longer necessary in light of the lumbar

MRI that was done 8/8/2020. (PA Cole Deposition, p. 38, lines 9-24).

25. Claimant testified in his deposition that he was gainfully employed at Integrated Site

Management (ISM) from around the last days of May 2022 until August 2022, earning $15.00

an hour working 5-6 hours a day, Monday through Friday. (Morales Deposition, p. 14, lines 9-

24, p. 20 lines 10-14, p.18, lines 9-20).

26. Claimant testified in his deposition that from August 2022 to November 2022, he worked at

Flores Construction making $16.00 an hour working 30, 32, 35, and sometimes 40 hours a week.

(Morales Deposition p.18, lines 20-25, p. 19, lines 1-16, p. 20 lines 2-9).

27. Payroll records from Flores Contracting LLC indicate Claimant received checks beginning on

11/22/2022 and continuing through 1/12/2023. (Defendants APA Exhibit C).

28. Claimant was on non-weight-bearing status for his left leg and on crutches for approximately

four months as a result of a car wreck which occurred 12/31/2022, resulting in fractures to seven

ribs (right at 5 & 6, left at 3-6), a sternum fracture, and a severely comminuted fracture to the

tibial plateau necessitating surgery and permanent installation of orthopedic hardware.

(Defendants APA 4, p. 122,123,142,143). (Claimant Deposition, p. 12, lines 3-19).

29. The parties attempted to resolve the issues at mediation on 7/19/2023, but mediation was

unsuccessful.

30. The greater weight of medical evidence indicates that Claimant sustained 5% impairment to his

back as a result of the T12 fracture. (Defendants APA 1, p. 24).

31. Defendants are entitled to credit for overpayment of temporary total compensation since

7/19/2023 for the following reasons:
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(a) Even though MMI was reached on 1/8/2020, Defendants' authorized provider did not

submit a Form 14B stating Claimant was at MMI until 1/12/2021.

(b) Following Defendants' filing of their Form 21 on 2/5/2021, a hearing was held on

4/26/2021, Order instructions were not received until 2/23/2022, and the subsequent

Order was filed on 3/22/2022.

(e) Following the Single Commissioner's Order, the case underwent an appeal process by

which the Single Commissioner's Order was vacated for being premature, as the case

needed to go to mandatory mediation before an Order could be issued.

(f) The delays in getting a Final Order for this matter are not attributable to Claimant;

therefore, it would be fundamentally unfair to give Defendants credit dating back to the

date of MMI.

CONCLUSIONS OF LAW

1. S.C. Code Ann. § 42-1-160 defines injury by accident and further defines medical evidence as

"an expert opinion or testimony stated to a reasonable degree of medical certainty, documents,

records, or other material that is offered by a licensed healthcare provider."

2. Pursuant to Ashe v. Swenson, 397 U.S. 436, 443, 90 S.Ct. 1189, 1194, 25 L.Ed.2d 469 (1970),

"[w]hen an issue of ultimate fact has once been determined by a valid and final judgement, that

issue cannot again be litigated between the same parties in any future lawsuit."

3. Claimant is entitled to lifetime maintenance, repair, and replacement for any hardware he retains

as a result of treatment of his compensable T12 vertebra injury.

4. Claimant is entitled to any ongoing treatment for his injury to his T12 vertebra as recommended

by the authorized treating physician, Dr. Douglas Stofko.

5. Claimant is entitled to an award of 45% permanent partial disability to the back, which, pursuant

to S.C. Code Ann. § 42-9-30 (21), equates to 135 weeks of permanent partial disability. At a
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compensation rate of $845.74, 135 weeks equals $114,174.90.

6. S.C. Code Ann. § 42-9-210 provides for deduction from compensation of payments made by an

employer when not due and payable.

7. Pursuant to the Commission's authority under § 42-9-210, We conclude that Defendants are only

entitled to credit dating back to 7/19/2023, the date of the failed mediation.

ORDER

THEREFORE IT IS HEREBY ORDERED that the Decision of the Single Commissioner filed in

the above-captioned matter on June 21, 2024, is hereby fully AFFIRMED.

ACCORDINGLY:

IT IS FURTHER ORDERED that Defendants may stop payments of temporary disability.

IT IS FURTHER ORDERED that Defendants will pay Claimant permanent partial disability in

accordance with his 45% disability rating to the back at a compensation rate of $845.74, minus credit

for weekly benefits paid since 7/19/2023.

IT IS FURTHER ORDERED that Claimant is entitled to any ongoing treatment for his injury

to his T12 vertebra as recommended by the authorized treating physician, Dr. Douglas Stofko.

IT IS FURTHER ORDERED that Claimant is entitled to lifetime maintenance, repair, and

replacement for any hardware he retains as a result of treatment of his compensable T12 vertebra

injury.

IT IS FURTHER ORDERED that no hearing costs or penalties are assessed in this matter.

AND SO IT IS ORDERED.

(date)
Columbia, SC
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· · · · · · ··             P R O C E E D I N G·1·

· · · · · ·          THE COURT:··Today's date is·2·

·February 29, 2024.··This is Workers' Compensation·3·

·File No. 1921668.·4·

· · · · · ·          Claimant in this matter is Evaristo·5·

·Morales Verdugo, represented today by Attorney·6·

·Preston McDaniel.·7·

· · · · · ·          The employer is Insulation By Cohen, LLC.·8·

·Carrier is Builders Premier Insurance Company.··They·9·

·are both represented by Attorney Courtney Gruber.10·

· · · · · ·          Date of accident in this matter is11·

·October 10, 2019.··Average weekly wage is $1,302.27,12·

·yielding a compensation rate of $845.74.13·

· · · · · ·          We're here today on both Claimant's14·

·Form 50 and Defendants' Form 21.··I've received15·

·submissions from both parties.··Any objection to16·

·APAs, jurisdiction, venue, or any other matter?17·

· · · · · ·          Mr. McDaniel?18·

· · · · · ·          MR. MCDANIEL:··Commissioner, I believe19·

·that Ms. Gruber put up pages, as part of her APA20·

·submissions, the deposition of Dr. Stofko that was21·

·taken, I believe on -- was it February 15th?22·

· · · · · ·          MS. GRUBER:··January 15.23·

· · · · · ·          MR. MCDANIEL:··January 15th.··That24·

·deposition was not properly noticed.··I had25·
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·scheduled depositions.··Dr. Stofko had advised us --·1·

·I withdrew the request for deposition to be·2·

·scheduled at a later date, based on the report of·3·

·Dr. Stofko's office, that he needed further medical·4·

·care so -- and then that was on Friday the 13th·5·

·and then that deposition was taken.··I did not·6·

·attend.·7·

· · · · · ·          I advised Ms. Gruber that I had withdrawn·8·

·my request, which it was on my Notice of Deposition,·9·

·and so I did not attend the deposition, plus it was10·

·going to be conducted by video, you know, by Zoom,11·

·and so I was not going to be able to go forward with12·

·the deposition anyway.13·

· · · · · ·          Again, that was on my Notice of14·

·Deposition.··Ms. Gruber did not notice the depositions.15·

·You have to notice the deposition and give us proper16·

·notice if you want to take the deposition of a17·

·doctor.18·

· · · · · ·          She only wanted to take the deposition19·

·after we received the report from Dr. Stofko's20·

·office and I withdrew my -- I withdrew -- I canceled21·

·the deposition that day based on that report.22·

· · · · · ·          THE COURT:··Ms. Gruber, how do you go23·

·forward on a deposition that he set, that he's, in24·

·essence, canceled it?25·
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· · · · · ·          MS. GRUBER:··Commissioner, I thought it·1·

·was in the interest of judicial economy.··We tried to·2·

·set -- these depositions have been set about five·3·

·times.·4·

· · · · · ·          THE COURT:··Well, it's his deposition.·5·

·He's -- he's withdrawn that request for a·6·

·deposition.··You went forward on a deposition that·7·

·he wasn't present at and told you he wasn't going to·8·

·be present at and was set by him.·9·

· · · · · ·          MS. GRUBER:··Commissioner, we had agreed10·

·before -- the day before the report came out that we11·

·were going to take the deposition on that day.··We12·

·agreed to a ten-day -- well in advance of ten days,13·

·but it was -- it was some discussion because it14·

·was -- we discovered it was on a federal holiday and15·

·everybody agreed we would go forward with it.16·

· · · · · ·          My -- they didn't want to withdraw -- they17·

·did not withdraw -- he didn't withdraw the18·

·deposition until he got a report from Dr. Stofko19·

·that we felt like addressed medical treatment for20·

·causation, for conditions that were not causally21·

·related to our accident.··I wanted to ask Dr. Stofko22·

·about that.23·

· · · · · ·          It was my feeling, based on -- based on my24·

·experience in a lot of years of doing this was25·
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·that we were going -- if the deposition was canceled·1·

·as a -- and that we were going to be pressured into·2·

·providing that medical treatment without having an·3·

·opportunity to talk to Dr. Stofko and find out --·4·

· · · · · ·          THE COURT:··The way you do that is you set·5·

·the deposition.·6·

· · · · · ·          MS. GRUBER:··Well, again, Commissioner, we·7·

·have had -- we were getting closer to a hearing.··We·8·

·had a hard time getting to a hearing and I was·9·

·concerned that with the time that was -- was10·

·dwindling that we weren't -- we were going to have a11·

·hard time finding a time when everybody was12·

·available again for this deposition.13·

· · · · · ·          I noticed it as soon as -- as soon as14·

·Preston said -- well, Preston actually said he would15·

·cancel the deposition if we would authorize16·

·medical treatment.17·

· · · · · ·          I said, We're not authorizing medical18·

·treatment.··I'm going to take the deposition.··And19·

·so that's what I did and we got the notice out as20·

·quickly as we could.··I did not have ten-days' notice21·

·to do it because we had a deposition --22·

· · · · · ·          THE COURT:··So to that point, why should I23·

·let it in if he wasn't provided sufficient notice of24·

·your Notice of Deposition?25·
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· · · · · ·          MS. GRUBER:··Commissioner, I don't know if·1·

·the rules of that apply that stringently.··We were·2·

·trying to get this deposition done before the·3·

·hearing.··They -- we knew -- I knew he was -- I knew·4·

·that everybody was available that day and, you know,·5·

·I went ahead and took it.··I don't know that the·6·

·rules prohibit that.··I'm certainly -- we don't·7·

·follow the rules of evidence that --·8·

· · · · · ·          THE COURT:··No, we don't, but I'm --·9·

· · · · · ·          MS. GRUBER:··We look -- I mean, it wasn't10·

·an excuse.11·

· · · · · ·          THE COURT:··I'm looking at -- I guess I'm12·

·looking at it from a -- from a fundamental fairness13·

·issue.14·

· · · · · ·          MS. GRUBER:··Why is it not fundamentally15·

·fair, Commissioner, for us to take a deposition that16·

·we had already agreed that everybody would be17·

·available for.··Just because he canceled -- he18·

·canceled --19·

· · · · · ·          THE COURT:··Who paid for the deposition?20·

· · · · · ·          MS. GRUBER:··I did.··We did.··I mean my21·

·client.22·

· · · · · ·          THE COURT:··Because you noticed it when he23·

·canceled it, correct?24·

· · · · · ·          MS. GRUBER:··That's correct.··Because we25·
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·had the doctor available.·1·

· · · · · ·          THE COURT:··And then --·2·

· · · · · ·          MS. GRUBER:··I knew Preston was available.·3·

·I mean, I knew everybody was available.··We paid for·4·

·the deposition.·5·

· · · · · ·          MR. MCDANIEL:··Commissioner, we --·6·

· · · · · ·          THE COURT:··With no way to cross-examine·7·

·because he withdrew it.·8·

· · · · · ·          MS. GRUBER:··Preston had the right to·9·

·cross-examine had he attended the deposition,10·

·Commissioner.11·

· · · · · ·          THE COURT:··Had he attended his12·

·deposition.··You didn't allow sufficient notice of13·

·yours.··I know we're splitting hairs, but you chose14·

·to go forward on a deposition that he set, but15·

·because you had the players in place, you decided to16·

·reset it with a day's notice.17·

· · · · · ·          MS. GRUBER:··Commissioner, we actually18·

·had -- I sent -- I mean, if we're going to split19·

·hairs, I sent the notice out before he even canceled20·

·the deposition formally, and then I said, We're going21·

·to go forward with it.··So, but, no, I -- my notice22·

·was not sent ten days out.23·

· · · · · ·          Commissioner, this is -- is similar to my24·

·talking to a doctor.··I was given a -- given25·
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·notice -- or healthcare provider talking of --·1·

·similar to the defense side talking to a healthcare·2·

·provider after giving notice to the opposing party·3·

·that they're going to do it.·4·

· · · · · ·          MR. MCDANIEL:··Don't you need ten-days'·5·

·notice, isn't that right, even on that?··But,·6·

·Commissioner --·7·

· · · · · ·          THE COURT:··Hang on.·8·

· · · · · ·          MR. MCDANIEL:··I'm --·9·

· · · · · ·          THE COURT:··There's not a timeframe listed10·

·in 42-15-95.11·

· · · · · ·          MR. MCDANIEL:··There's not?12·

· · · · · ·          THE COURT:··Any other arguments on that13·

·matter?14·

· · · · · ·          MS. GRUBER:··Commissioner, as far as the15·

·Zoom, whether it was by Zoom or not, I mean, the16·

·rules -- Rule 30 doesn't require -- consider the17·

·parties for deposition to be taken via Zoom.··We18·

·have -- we had a stenographer, we had a Notary and19·

·that's importance for the Supreme Court order20·

·45-20-20.··She was authorized to administer the21·

·oath.··I mean, there's been some objection just22·

·because he didn't agree to a Zoom deposition that --23·

·that it came -- I didn't seen anything in that -- in24·

·Rule 30 about that.25·

ABC REPORTING SERVICE (803) 730-3015

ROA 165



EVARISTO MORALES VERDUGO V. INSULATION BY COHEN  2/29/2024

Page 10

· · · · · ·          MR. MCDANIEL:··Commissioner, I think·1·

·you're ready to make a decision.··At this point,·2·

·briefly, one, this was scheduled on my deposition·3·

·notice.··I advised -- she's put in some·4·

·correspondence.··I do not know if this·5·

·correspondence is in there or not.·6·

· · · · · ·          Because I advised -- whenever we were·7·

·advised of Dr. Stofko's office's opinion, I·8·

·immediately advised him that I was withdrawing the·9·

·request for deposition because I was going to10·

·present that, as our position is today, we want the11·

·medical care, he wants the screws removed.··That12·

·afternoon Courtney advised me that she wanted -- she13·

·was going forward with the deposition on Monday.14·

· · · · · ·          I advised her, Courtney, this is my15·

·deposition.··I noticed it.··You have not noticed the16·

·deposition of the doctor.··If you properly notice17·

·the deposition of the doctor, then I'll attend that18·

·deposition.··However, we're not going forward19·

·Monday.20·

· · · · · ·          And I also cite in there a couple of21·

·things.··One is the doctor advised us that week that22·

·he wanted to do it by Zoom.··I wasn't doing it by23·

·Zoom.··I was going to have to reschedule it anyway24·

·because -- regardless if we could work that out or25·
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·not.·1·

· · · · · ·          THE COURT:··With regard to the Notice of·2·

·the Deposition and being your deposition, I think if·3·

·you haven't picked up from my comments, I'm --·4·

· · · · · ·          MR. MCDANIEL:··I agree.·5·

· · · · · ·          THE COURT:··I'm sensitive to that but --·6·

·but the 42-15-95 argument, I'm interested in your·7·

·response to that because she's basically complied·8·

·with the requirements of 42-15-95 to have a·9·

·communication with that physician.10·

· · · · · ·          MR. MCDANIEL:··Well, she didn't --11·

· · · · · ·          THE COURT:··Notified you in advance of the12·

·communication and the intended purpose of it.13·

· · · · · ·          MR. MCDANIEL:··I don't think that section14·

·applies because what she did was, she decided to15·

·change it to take his deposition, not to have a16·

·conversation with -- communication with him.··It was17·

·a deposition and it's not properly noticed.18·

· · · · · ·          THE COURT:··Well, there's no time19·

·requirement in 15-95.20·

· · · · · ·          MR. MCDANIEL:··Well, I don't know --21·

·you're correct.··I don't think --22·

· · · · · ·          THE COURT:··All it says is they have to23·

·give you a heads-up that they're doing it.24·

· · · · · ·          MR. MCDANIEL:··They have to notify you25·
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·beforehand.··Well --·1·

· · · · · ·          THE COURT:··They did notify you·2·

·beforehand.·3·

· · · · · ·          MR. MCDANIEL:··Reasonable notice in -- you·4·

·know, I don't think 42-15-95 applies; however, that·5·

·is your decision, you know.··Did we not adopt some·6·

·regulations concerning 42-15-95, or have you?·7·

· · · · · ·          THE COURT:··I don't know that -- not with·8·

·regard to that issue, I don't believe.·9·

· · · · · ·          MR. MCDANIEL:··Okay.··I was just thinking10·

·somebody had told me that there was supposed to be11·

·ten-days' notice.··I was aware of that myself, but12·

·however -- but this is in reference, again,13·

·depositions are taken and she submitted it as a14·

·deposition.··Correct?15·

· · · · · ·          THE COURT:··She did.16·

· · · · · ·          MR. MCDANIEL:··Okay.··Depositions --17·

· · · · · ·          THE COURT:··Double communication.18·

· · · · · ·          MR. MCDANIEL:··Depositions are taken19·

·pursuant to circuit court rules under the Workers'20·

·Compensation Act, so we are subject to the rules.21·

·Those rules require you give ten-days' notice of a22·

·deposition.23·

· · · · · ·          She did not give me ten-days' notice under24·

·the rules of a deposition.··She can't now say, Okay,25·
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·wait a minute, I'm -- I'm going to really intend·1·

·just to have a communication with him.··You can't --·2·

·the more specific controls the general and the·3·

·more specific rules which control over a deposition·4·

·on circuit court rules which require you to give·5·

·ten-days' notice of the deposition, which I did and·6·

·which I withdrew.··I canceled that deposition, that --·7·

·which I appropriately did beforehand.·8·

· · · · · ·          She did not give me ten-days' notice of a·9·

·deposition, which is required.··Actually, it's 15.10·

· · · · · ·          THE COURT:··Response?11·

· · · · · ·          MS. GRUBER:··Commissioner, I do think this12·

·is splitting hairs.··We can -- I mean, if he's not13·

·in a deposition, then I basically did an ex parte14·

·communication with the doctor with him having15·

·notice.··I don't see what difference it makes16·

·whether it's under the rules or not.··I had a17·

·recorder.··I had a stenographer there recording what18·

·he said.··I asked him questions.··It's really no19·

·different than if I had spoken with him and had20·

·somebody there recording his answers.21·

· · · · · ·          I -- you know, I just don't see -- just22·

·because we called it his deposition to begin with23·

·and I -- now -- and the objection is you just said24·

·it wasn't fair.··It's not fundamentally fair for me to25·
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·take a deposition without the opposing party being·1·

·there to cross-examine.·2·

· · · · · ·          Well, then it's -- it is my deposition,·3·

·but, I mean, I was caught off guard.··I didn't have·4·

·the opposing counsel there.··He knew I was talking·5·

·to him.·6·

· · · · · ·          I don't think it matters whether it was an·7·

·innocent deposition on him or not.··The objection is·8·

·we didn't notice the deposition sooner.··Well, fine.·9·

·I talked to the doctor.··I told Preston I was going10·

·to do it.··I asked him questions.··I had it recorded11·

·by a stenographer.··I think -- I think it comes in12·

·under 42-15-95.13·

· · · · · ·          MR. MCDANIEL:··And I know -- and,14·

·Commissioner, I don't because here, again, it's15·

·listed as a deposition.··She submitted it as a16·

·deposition and she did not give me proper notice17·

·under the regs -- on the rules.··She can't change it18·

·now for convenience sake to make it a 42-15-9519·

·because I believe -- and I'm -- I feel sure you20·

·would agree with me, that if you're going to take --21·

·make a communication under 42-15-95, you need to let22·

·me know that you're -- you intend to do a 42-15-9523·

·communication.··Then I have -- I have the decision to24·

·make whether or not to attend, you know.25·
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· · · · · ·          And, also, of course, it also says when --·1·

·I think we had asked most of the questions she·2·

·wanted to ask in the --·3·

· · · · · ·          THE COURT:··In the February 13th.·4·

· · · · · ·          MR. MCDANIEL:··Yes.··Anyway.··But I don't·5·

·know.··That's sort of her decision.·6·

· · · · · ·          You know, for example --·7·

· · · · · ·          THE COURT:··Hang on.··Hang on.··I think·8·

·I've heard enough.·9·

· · · · · ·          MR. MCDANIEL:··Okay.10·

· · · · · ·          THE COURT:··Where is it?11·

· · · · · ·          MS. GRUBER:··It is on -- it's our APA E,12·

·Commissioner, on Page 15.13·

· · · · · ·          THE COURT:··All right.··The objection is14·

·sustained.··It's out.15·

· · · · · ·          Do you want it proffered?16·

· · · · · ·          MS. GRUBER:··Yes, sir.17·

· · · · · ·          THE COURT:··Any other objections from18·

·Plaintiff's counsel?19·

· · · · · ·          MR. MCDANIEL:··None from the Plaintiff.20·

· · · · · ·          THE COURT:··Any objections from Defense21·

·counsel?22·

· · · · · ·          MS. GRUBER:··No, sir.23·

· · · · · ·          THE COURT:··Without further objection,24·

·Commissioner file becomes part of the record with25·
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·the exception of self-serving declarations and·1·

·unstipulated medical reports.·2·

· · · · · ·          During the rather extensive pre-hearing·3·

·conference we had in this matter, respected·4·

·positions of both the parties was discussed.··From·5·

·the standpoint of the Claimant, Mr. Verdugo asserts·6·

·that he is not at maximal medical improvement, that·7·

·he is entitled to future medical care per the·8·

·recommendations of Dr. Stofko.·9·

· · · · · ·          However, if I find that he is at maximum10·

·medical improvement, he asserts that he is11·

·permanently and totally disabled and as a result12·

·entitled to lifetime casually-related medical care,13·

·is asking for the award to be paid in lump sum with14·

·Utica language in the body of the order.15·

· · · · · ·          If I find he is not permanently and16·

·totally disabled, he would assert he's entitled to a17·

·significant award of PPD, future medical care per18·

·the recommendations of Dr. Stofko, lifetime repair,19·

·maintenance, or replacement of the causally-related20·

·medical hardware and as it relates to the credit,21·

·asserts that the Defendant is not entitled to a22·

·credit.23·

· · · · · ·          However, if I find they are entitled to a24·

·credit, the earliest date of entitlement to credit25·
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·would be the filing of the second Form 21 on·1·

·August 8, 2023.·2·

· · · · · ·          Mr. McDaniel, anything in addition to that·3·

·with regard to your client's position that you would·4·

·like to get on the record or any other matter you're·5·

·here to litigate today, sir?·6·

· · · · · ·          MR. MCDANIEL:··None, Commissioner.··I·7·

·think you've appropriately referenced -- I -- at·8·

·some point referenced all of the referrals to the·9·

·removal of the screw hardware.10·

· · · · · ·          THE COURT:··Yes, sir.11·

· · · · · ·          MR. MCDANIEL:··That's our position.12·

· · · · · ·          THE COURT:··With regard to the Defendants'13·

·position, they assert that Mr. Verdugo is at maximum14·

·medical improvement on January 8, 2020.··He is15·

·entitled to an award of PPD to the back only, but he16·

·is not entitled to any additional future medical17·

·care, thet agree to the statutory provision of repair,18·

·maintenance, or replacement of the hardware and seek19·

·a credit for TTD paid from the date of maximum20·

·medical improvement, which they are asserting to be21·

·January 8, 2020, to the present.22·

· · · · · ·          Ms. Gruber, anything in addition to that23·

·with regard to the Defendants' position you'd like24·

·to get on the record or any other matter you wish to25·
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·litigate today?·1·

· · · · · ·          MS. GRUBER:··Yes, sir.··As far as the PPD·2·

·for the back, I would also like to point out that it·3·

·would be limited to -- to -- anything -- anything·4·

·causally-related to the fracture at T-12.·5·

· · · · · ·          THE COURT:··Okay.·6·

· · · · · ·          MR. MCDANIEL:··Commissioner, no further on my·7·

·position, but there is one very important note that·8·

·I need to point out to you.··Dr. Leonard Forrest saw·9·

·Mr. Morales twice.··He first saw him on July 22nd of10·

·2020.··At that time, he stated, In my opinion,11·

·Mr. Morales is not at maximum medical improvement.12·

· · · · · ·          Subsequent to that, whenever they filed13·

·the 21 and it was not scheduled for mandatory14·

·mediation, we sent him back to Dr. Forrest and at15·

·that point, Dr. Forrest said that assuming he's at16·

·maximum medical improvement and in that he17·

·recommended that report, which is at Page 18 of18·

·Claimant's APA submissions, he said, Potentially, he19·

·may benefit from hardware removal.··A CT scan was20·

·scheduled of the lumbar.··Can be done to assist21·

·healing.··I talked to one of the parties, he said it22·

·would be probably best to wait a year from fusion23·

·surgery to get the CT at that time.24·

· · · · · ·          I recommend spine surgical reevaluation25·
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·for possible hardware removal.··It is felt that·1·

·there has been -- has been sufficient healing.·2·

·Also, felt hardware itself was causing a significant·3·

·component of Mr. Morales' symptoms.··The hardware·4·

·removal can be done.··Facet injections above and·5·

·below the hardware is another consideration whether·6·

·the hardware removal is done or not.··If facet·7·

·injections work well, they may or may not need to be·8·

·repeated intermittently and it may or may not be·9·

·proved to be the best transition to rhizotomy.10·

· · · · · ·          I just note that to -- and it goes on.11·

· · · · · ·          THE COURT:··All right.··I believe12·

·Mr. Morales is our only witness today.13·

· · · · · ·          Ms. Pabst, just a couple of questions for14·

·you before we get started.··Number one, are you a15·

·friend, associate, or relative of a party or counsel16·

·for a party in this matter?17·

· · · · · ·          THE INTERPRETER:··No.··No, sir.18·

· · · · · ·          THE COURT:··Have you ever served in an19·

·investigative capacity for any party involved in20·

·this case?21·

· · · · · ·          THE INTERPRETER:··No, sir.22·

· · · · · ·          THE COURT:··Do you or your spouse or child23·

·have any financial interest in the outcome of this24·

·case?25·
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· · · · · ·          THE INTERPRETER:··No, sir.·1·

· · · · · ·          THE COURT:··Have you been involved in the·2·

·choice of counsel or law firm in this matter?·3·

· · · · · ·          THE INTERPRETER:··No, sir.·4·

· · · · · ·          THE COURT:··Are you an attorney or an·5·

·employee of an attorney in this case?·6·

· · · · · ·          THE INTERPRETER:··No.·7·

· · · · · ·          THE COURT:··Have you previously been retained·8·

·for private employment by either party here today to·9·

·interpret in any case?10·

· · · · · ·          THE INTERPRETER:··Have I -- if I've worked11·

·as an interpreter for them?12·

· · · · · ·          THE COURT:··Yes.13·

· · · · · ·          THE INTERPRETER:··Yes.14·

· · · · · ·          THE COURT:··Okay.··How often have you done15·

·that?16·

· · · · · ·          THE INTERPRETER:··Oh, gosh.17·

· · · · · ·          THE COURT:··Has the only work you've done18·

·been for Mr. McDaniel, Mr. Gibson, or have you done19·

·work on the other side?20·

· · · · · ·          THE INTERPRETER:··I've done work for --21·

· · · · · ·          THE COURT:··On both sides?22·

· · · · · ·          THE INTERPRETER:··Yes.··Well, a lot of23·

·lawyers in Charleston.24·

· · · · · ·          THE COURT:··But defense and plaintiff25·
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·lawyers -- claimant lawyers?·1·

· · · · · ·          THE INTERPRETER:··No.··I have never done·2·

·for him.·3·

· · · · · ·          THE COURT:··No.··No.··What I'm asking you,·4·

·have you been hired by both sides at different·5·

·points in time --·6·

· · · · · ·          THE INTERPRETER:··Oh, no, no.·7·

· · · · · ·          THE COURT:··-- to interpret or are you only·8·

·ever hired by the claimant's side?·9·

· · · · · ·          THE INTERPRETER:··Yes.··I'm sorry.10·

· · · · · ·          THE COURT:··Any reason why your11·

·independence of judgment will be compromised in12·

·providing interpretation here today?13·

· · · · · ·          THE INTERPRETER:··No.14·

· · · · · ·          THE COURT:··Will you raise your right15·

·hand, please?16·

· · · · · ·          WHEREUPON:17·

· · · · · ·          SANDRA PABST, after being duly sworn,18·

·translated English into Spanish and Spanish to19·

·English to the best of her ability.20·

· · · · · ·          THE COURT:··Mr. Morales, will you raise21·

·your right hand?22·

· · · · · ·          EVARISTO VERDUGO MORALES, after being duly23·

·sworn and cautioned to speak the truth, the whole24·

·truth and nothing but the truth, testified as25·
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·follows:·1·

· · · · · ·          THE COURT:··Please state your full name·2·

·for the record.·3·

· · · · · ·          THE WITNESS:··Evaristo Verdugo Morales.·4·

· · · · · ·          THE COURT:··Mr. McDaniel.·5·

· · · · · ·          DIRECT EXAMINATION·6·

·BY MR. MCDANIEL:·7·

· · · ·      Q.··Mr. Morales, I'm going to try to work off·8·

·of your previous testimony and update it.··But you·9·

·still live at -- do you still live at 606 Cedarwood10·

·Drive, Moncks Corner?11·

· · · ·      A.··Yes.12·

· · · ·      Q.··How old are you?13·

· · · ·      A.··58.14·

· · · ·      Q.··And how far did you go in school?15·

· · · ·      A.··4th grade.16·

· · · ·      Q.··And where did -- Mr. Morales, where are17·

·you originally from?18·

· · · ·      A.··Mexico, Chiapas.19·

· · · ·      Q.··Okay.··Are you married?20·

· · · ·      A.··Yes.21·

· · · ·      Q.··How many children do you have?22·

· · · ·      A.··Seven kids.23·

· · · ·      Q.··And where does your wife live?24·

· · · ·      A.··In Mexico.25·

ABC REPORTING SERVICE (803) 730-3015

ROA 178



EVARISTO MORALES VERDUGO V. INSULATION BY COHEN  2/29/2024

Page 23

· · · ·      Q.··All right.··And where do your children·1·

·live?·2·

· · · ·      A.··Three of them live here and four of them·3·

·over there in Mexico.·4·

· · · ·      Q.··Do -- your children and your wife that·5·

·live in Mexico, are they dependent upon you for·6·

·support?·7·

· · · ·      A.··Yes.·8·

· · · ·      Q.··How long have you lived in the United·9·

·States?10·

· · · ·      A.··23 years.11·

· · · ·      Q.··And where -- when did you first come to12·

·the United States?··Where did you first come to the13·

·United States and where were you working?14·

· · · ·      A.··I came here to North Carolina to15·

·Charlotte.16·

· · · ·      Q.··Okay.··And what type of work did you do?17·

· · · ·      A.··I worked as a dishwasher at a restaurant.18·

· · · ·      Q.··Did you do any other type of work in19·

·Charlotte?20·

· · · ·      A.··So I worked -- I worked at a restaurant21·

·and then I went to the airport at night.22·

· · · ·      Q.··So you worked two jobs?23·

· · · ·      A.··Yes.24·

· · · ·      Q.··One at the restaurant and one at the25·

ABC REPORTING SERVICE (803) 730-3015

ROA 179



EVARISTO MORALES VERDUGO V. INSULATION BY COHEN  2/29/2024

Page 24

·airport?·1·

· · · ·      A.··Yes.·2·

· · · ·      Q.··About how many years -- or how long did·3·

·you work and live in North Carolina the first time?·4·

· · · ·      A.··There, I worked eight months.·5·

· · · ·      Q.··Okay.··Where did you go after that?·6·

· · · ·      A.··I went to Savannah.·7·

· · · ·      Q.··Is that Savannah, Georgia?·8·

· · · ·      A.··Yes.·9·

· · · ·      Q.··When you went to Savannah, Georgia, what10·

·kind of work did you do?11·

· · · ·      A.··I worked at the -- in the golf course.12·

· · · ·      Q.··Okay.··And what type of equipment did you13·

·use at the golf course and what did you do14·

·specifically?15·

· · · ·      A.··Travel and I helped people move dirt,16·

·irrigation.··I also laid down grass, sod in the17·

·green.18·

· · · ·      Q.··All right.··Did that job require lifting?19·

· · · ·      A.··Yes.··We also work really fast.··I have to20·

·work also on my knees and I have to be bending.21·

· · · ·      Q.··So bending, stooping, and squatting?22·

· · · ·      A.··Yes.23·

· · · ·      Q.··About how long did you live and work at24·

·the golf course in Georgia?25·
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· · · ·      A.··Five years.·1·

· · · ·      Q.··All right.··Now, the jobs at the -- we're·2·

·going to talk about your back in a little bit.·3·

· · · ·      A.··Okay.·4·

· · · ·      Q.··And you've got plates and rods in your·5·

·back?·6·

· · · ·      A.··Yes.·7·

· · · ·      Q.··Knowing -- knowing the condition of your·8·

·back now, could you go back to work doing the job·9·

·either at the airport, at the restaurant, or in10·

·Georgia at the --11·

· · · ·      A.··I'm sorry, but I can't -- I can't work.12·

· · · ·      Q.··Why could you not do those jobs?13·

· · · ·      A.··Because of the pressure of the surgery I have14·

·in my back.··The screws, they just don't let me.15·

· · · ·      Q.··Would you have problems with bending?16·

· · · ·      A.··No.17·

· · · ·      Q.··Lifting?18·

· · · ·      A.··No, not nothing before.19·

· · · ·      Q.··Not before.20·

· · · ·      A.··Not before.21·

· · · ·      Q.··But you do now?22·

· · · ·      A.··Yes.23·

· · · ·      Q.··All right.··Now -- all right.··When you24·

·left Georgia, where did you go and what kinds of25·
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·work did you do?·1·

· · · ·      A.··I went back to North Carolina.·2·

· · · ·      Q.··All right.··And what kind of work did you·3·

·do in North Carolina?·4·

· · · ·      A.··I went back to the restaurant in the·5·

·afternoon and I also went back to landscaping.·6·

· · · ·      Q.··In North Carolina?·7·

· · · ·      A.··Yes.·8·

· · · ·      Q.··When you went back to North Carolina,·9·

·about how long did you live in North Carolina?10·

· · · ·      A.··Around six years.11·

· · · ·      Q.··When you were doing landscaping, tell me12·

·what kinds of landscaping you were doing.13·

· · · ·      A.··I have to do all the weedeating in the14·

·side of the road.15·

· · · ·      Q.··I think you worked for a road maintenance16·

·company?17·

· · · ·      A.··Six years.18·

· · · · · ·          MR. MCDANIEL:··Commissioner, I just want19·

·to note for the record, which you will find in the20·

·record, Page No. 1, Mr. Morales' is at max comp rate.21·

·He is making well over his -- between 13 and 15,22·

·$1,600 a week.··And also you'll find in the record23·

·that his company did not pay -- continue to pay him24·

·after the accident because he'd be able to return.25·
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·And that's in the record just so --·1·

·BY MR. MCDANIEL:·2·

· · · ·      Q.··Now, in reference to the jobs in the·3·

·restaurant in North Carolina and the jobs in road·4·

·maintenance and doing the weedeating, could you go·5·

·back doing those jobs eight hours a day, five days a·6·

·week?·7·

· · · ·      A.··No, I can't.··I would like to, but I·8·

·can't.·9·

· · · ·      Q.··You want to work?10·

· · · ·      A.··Yes.··I would like to.11·

· · · ·      Q.··Let's go ahead and talk just a minute12·

·about what kind of problems -- what kind of problems13·

·are you having with your back?··Where are you having14·

·problems with your back?··Tell me where.15·

· · · ·      A.··Here where my screws are.16·

· · · ·      Q.··Where the screws are.17·

· · · · · ·          I noticed you're sitting up in the chair.18·

·Why is that?19·

· · · ·      A.··Because it -- the back, in the back.20·

· · · ·      Q.··Do you have any problems like driving, for21·

·instance?22·

· · · ·      A.··Yeah.··Yes.··I cannot be laying on the23·

·seat.24·

· · · ·      Q.··Now, after North Carolina, you went --25·
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·where did you go to work next?··Where did you go?·1·

· · · ·      A.··I went -- I went back to Savannah.·2·

· · · ·      Q.··Okay.··What type of work were you doing·3·

·there then?·4·

· · · ·      A.··I worked in insulation and also a sprayer·5·

·helper.·6·

· · · ·      Q.··I'm sorry?·7·

· · · ·      A.··To help -- helping spraying.·8·

· · · ·      Q.··Okay.··You worked for a couple of·9·

·companies.··One, I believe -- you testified one was10·

·RC -- RSE and another was Ecofoam.11·

· · · ·      A.··Yes.12·

· · · ·      Q.··And after you worked for those companies,13·

·you went to work for --14·

· · · · · ·          THE INTERPRETER:··I'm sorry.15·

·BY MR. MCDANIEL:16·

· · · ·      Q.··Where did you go to work?17·

· · · ·      A.··I left there, I went to Ecofoam.··I worked18·

·for them for two years and a half.19·

· · · ·      Q.··And then you went to Insulation by Cohen?20·

· · · ·      A.··And after.21·

· · · ·      Q.··Okay.··Now, is there a difference between22·

·the type of work you were doing for Ecofoam, the23·

·other insulation company, and Insulation by Cohen?24·

· · · ·      A.··It's the same because it's insulation.25·
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· · · ·      Q.··Did -- what type of equipment did you have·1·

·to wear for -- at that Insulation by Cohen?·2·

· · · · · ·          I want to show you --·3·

· · · ·      A.··They give us a white suit and a mask.·4·

· · · · · ·          MR. MCDANIEL:··Mark that one 2.·5·

· · · · · ·          Exhibit 1.·6·

· · · · · ·          THE COURT:··That will be Claimant 2.··The·7·

·full suit will be Claimant 2.··The other one is·8·

·Claimant 1.·9·

· · · · · ·          (Claimant Exhibit No. 1, Photograph, was10·

·marked for identification.)11·

· · · · · ·          (Claimant Exhibit No. 2, Photograph, was12·

·marked for identification.)13·

·BY MR. MCDANIEL:14·

· · · ·      Q.··Mr. Morales, I'm going to ask if can you15·

·identify that, what's been marked as Claimant's16·

·Exhibit No. 2?17·

· · · ·      A.··This one I used to work.18·

· · · ·      Q.··That's what you would wear?19·

· · · ·      A.··Yes.··Yes, I cover with a mask.20·

· · · ·      Q.··All right.··Now, I'm going to show you21·

·what's been marked as Claimant's Exhibit No. 1.22·

· · · ·      A.··This one is insulation with the mask.23·

·It's insulation and the other one is -- is the24·

·spray.25·
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· · · ·      Q.··All right.··This one is for spray?·1·

· · · ·      A.··No.··It says for the spray.··Yes, I'm·2·

·under the house.·3·

· · · ·      Q.··And now where did you --·4·

· · · · · ·          MS. GRUBER:··Preston, can you identify the·5·

·pictures?··I'm sorry.·6·

· · · · · ·          MR. MCDANIEL:··I'm sorry.··This one --·7·

· · · · · ·          MS. GRUBER:··Are they A or B?·8·

· · · · · ·          MR. MCDANIEL:··This is 1 and 2.·9·

· · · · · ·          THE COURT:··1 and 2.··I'm sorry.10·

· · · · · ·          MR. MCDANIEL:··And this was actually 1 and11·

·that was actually 2.12·

· · · · · ·          MS. GRUBER:··So the -- No. 1 is when he's13·

·lying down, when someone -- someone is lying down?14·

· · · · · ·          MR. MCDANIEL:··Yes.··That's who --15·

·BY MR. MCDANIEL:16·

· · · ·      Q.··Is that --17·

· · · ·      A.··Yes.18·

· · · ·      Q.··Now, tell me where -- tell me about doing19·

·your job putting in the insulation.··Tell me about20·

·where you had to go, what kind of -- did you have to21·

·bend, stoop, lift?··Tell me what you had to do in22·

·doing that job.23·

· · · ·      A.··It all depends because sometimes you are24·

·going to go under laying on your side or you're --25·
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·you're actually down also on your knees.·1·

· · · ·      Q.··Okay.··And so you put in the insulation in·2·

·what part of the house?··Underneath the house?·3·

· · · ·      A.··Yes.··Yes.··Sometimes it was insulation·4·

·and sometimes it was a spray.·5·

· · · ·      Q.··Okay.··And outside underneath the house,·6·

·where else did you put the insulation?·7·

· · · ·      A.··Also the walls when they ask for·8·

·insulation in the walls and also the roof.·9·

· · · ·      Q.··And did that -- did your job require a lot10·

·of bending?11·

· · · ·      A.··Yes.··A lot of movement.12·

· · · ·      Q.··Well, a lot of places you had to work on13·

·like is in that one picture, picture No. 1?14·

· · · ·      A.··Yes.15·

· · · ·      Q.··Did you supervise other people?··Did he16·

·supervise -- did you ---17·

· · · ·      A.··No.··I was the one -- I was the one that18·

·was spraying.··The guy that used to do the contracts19·

·for them, he would be the one telling us where to do20·

·it.21·

· · · ·      Q.··Can you go back to doing that job?22·

· · · ·      A.··No.··Because I used to make good money.··I23·

·used to make good money, but I can't.24·

· · · ·      Q.··Why -- why not?··What kind of problems25·
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·would you have trying to do that job?·1·

· · · ·      A.··Because -- because of the surgery, because·2·

·of the screws I have in my back.·3·

· · · ·      Q.··Mr. Morales, could you do that job for a·4·

·full day?·5·

· · · ·      A.··No, not anymore.·6·

· · · ·      Q.··Now, how much -- how much lifting and what·7·

·would you have to lift in that job?·8·

· · · ·      A.··It was -- it was in movement, but it was·9·

·heavy, heavy movement.··So all the chemicals that's10·

·used is pretty hot and that would affect me too.11·

· · · ·      Q.··And you would -- all right.··Let's -- tell12·

·me what happened in your accident so the Commissioner13·

·knows.14·

· · · ·      A.··I fell from a ladder.15·

· · · ·      Q.··About how high off the ground were you?16·

· · · ·      A.··Six feet.17·

· · · ·      Q.··And describe how you came down, how you18·

·landed?19·

· · · ·      A.··I was -- I was covering the -- I was20·

·covering the wall where I was working.··I was -- I21·

·was --22·

· · · · · ·          THE INTERPRETER:··The Interpreter would23·

·like to make sure that he repeats what he's saying24·

·because -- all right.25·
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· · · · · ·          THE WITNESS:··I was covering the walls and·1·

·then the ladder moved, and by moving, it take me to·2·

·over there.·3·

·BY MR. MCDANIEL:·4·

· · · ·      Q.··Did you land on your butt?·5·

· · · ·      A.··It was half of my back.·6·

· · · ·      Q.··I believe, according to the records,·7·

·medical records, you were knocked unconscious for·8·

·some period of time.·9·

· · · ·      A.··Yes.··I was hit with a little bit of my10·

·head.11·

· · · ·      Q.··Okay.12·

· · · ·      A.··It was really hard.··The hit was really hard.13·

· · · ·      Q.··Now, Dr. Stofko -- they took you to the14·

·hospital and Dr. Stofko did your surgery.··After15·

·that when you went to his office that was --16·

· · · ·      A.··Yes.17·

· · · ·      Q.··After the surgery when you went back to18·

·his office, did you see him, or who did you see?19·

· · · ·      A.··I didn't see him anymore.··I saw -- I saw20·

·a lady doctor.21·

· · · · · ·          MR. MCDANIEL:··Commissioner, on Page 82,22·

·Claimant's APA submissions.23·

· · · · · ·          THE COURT:··Yes.24·

·BY MR. MCDANIEL:25·
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· · · ·      Q.··All right.··When -- Mr. Morales, when you·1·

·went to the doctor's office, according to the record·2·

·from October 23rd, that you were accompanied by a·3·

·family member who interpreted for you all.·4·

· · · ·      A.··Yes.··It was my niece.·5·

· · · ·      Q.··Okay.··It was your niece.··All right.·6·

· · · · · ·          Now, again, on --·7·

· · · · · ·          Commissioner, Page 86.·8·

· · · · · ·          You saw her again, the same lady.·9·

· · · ·      A.··I went three times.··She gave me two, but10·

·then I asked for another one.11·

· · · ·      Q.··And then when you saw her, it says that12·

·patient is, again, accompanied by a family member13·

·who is interpreting.14·

· · · ·      A.··Yeah.··The three times I went.15·

· · · · · ·          MR. MCDANIEL:··And, again, Commissioner,16·

·on Page 89.17·

·· BY MR. MCDANIEL:18·

· · · ·      Q.··It says, Patient is accompanied by a19·

·family member who is interpreting.20·

· · · ·      A.··Yes.21·

· · · ·      Q.··Okay.··So the way you and the doctor were22·

·communicating was through your family member?23·

· · · ·      A.··Yes.24·

· · · ·      Q.··They did not have an interpreter there?25·
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· · · ·      A.··No.·1·

· · · ·      Q.··At the hospital, did they get an·2·

·interpreter on the phone?·3·

· · · ·      A.··No.·4·

· · · ·      Q.··You don't -- okay.··At that -- all three·5·

·times you saw her, the lady doctor, your family·6·

·member interpreted?·7·

· · · ·      A.··Yes.·8·

· · · ·      Q.··And so whatever complaints you were·9·

·making, your family member was communicating that?10·

· · · ·      A.··Yes.11·

· · · ·      Q.··Now, I believe you said -- who was the12·

·family member that accompanied -- went with you?13·

· · · ·      A.··It's -- it's my niece's daughter.14·

· · · ·      Q.··All right.··And did you -- did anybody15·

·else ever accompany, such as your nephew?16·

· · · · · ·          THE COURT:··Mr. McDaniel, is there17·

·relevance to this line of questioning?18·

· · · · · ·          MR. MCDANIEL:··Well, I think there is,19·

·Commissioner, yes.··Yes, I would --20·

· · · · · ·          THE COURT:··Regarding disability?21·

· · · · · ·          MR. MCDANIEL:··I think it has an affect on22·

·the disability, yes.··Yes, Commissioner.23·

· · · · · ·          THE COURT:··All right.··Let's move it on.24·

·BY MR. MCDANIEL:25·
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· · · ·      Q.··Okay.··Real fast.··How old is -- how old·1·

·was your niece back then?·2·

· · · ·      A.··13.·3·

· · · ·      Q.··Okay.··13.·4·

· · · · · ·          Now, the last visit back in January, the·5·

·lady doctor, did she recommend -- send you to·6·

·physical therapy?·7·

· · · ·      A.··No.··She gave me a sheet with names and·8·

·numbers where for therapy.·9·

· · · ·      Q.··And then eventually, did you go in10·

·March -- that was in January.··But in March, did you11·

·go to physical therapy?12·

· · · ·      A.··Yeah.··The last days of March.13·

· · · ·      Q.··Okay.··All right.··Did -- the people at14·

·physical therapy, did they have an interpreter15·

·there?16·

· · · ·      A.··Yes.··Yes, the interpreter was there.17·

· · · ·      Q.··Do you remember the name Vanessa?18·

· · · ·      A.··No, I can't remember.19·

· · · · · ·          MR. MCDANIEL:··Commissioner, Page 109.20·

·BY MR. MCDANIEL:21·

· · · ·      Q.··Mr. Morales, how long -- since the22·

·surgery, where have you had problems in your back?23·

· · · ·      A.··In my back -- on my back.24·

· · · ·      Q.··Where -- where specifically; do you know?25·
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· · · ·      A.··Here where I have my four screws.·1·

· · · ·      Q.··Where you have four screws.··Okay.·2·

· · · · · ·          MR. MCDANIEL:··Commissioner, they record·3·

·on March 16th, 2020, at Roper Physical Therapy, It·4·

·hurts where I have the screws.··I cannot move too·5·

·much.··Again, on 4-16, one month later, it says that·6·

·his lower back hurts all the time where he has the·7·

·screws.·8·

·BY MR. MCDANIEL:·9·

· · · ·      Q.··Mr. Morales, also, on April 23rd, it says,10·

·Patient says that his lower back hurts all the time11·

·where he has the screws.··Does that kind of prompt12·

·you to having that since that surgery?13·

· · · ·      A.··Yes.14·

· · · ·      Q.··Have you -- where have you told the15·

·doctors you were having problems ever since that16·

·surgery?17·

· · · · · ·          THE INTERPRETER:··Could you repeat that18·

·question again?19·

·BY MR. MCDANIEL:20·

· · · ·      Q.··Where have you been telling the doctors21·

·that you were having problems ever since that22·

·surgery?23·

· · · ·      A.··My -- my back.24·

· · · ·      Q.··Have you been telling them about the25·
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·screws?·1·

· · · ·      A.··Yes.·2·

· · · ·      Q.··All right.··Now, you saw the lady doctor·3·

·one more time later on in July.·4·

· · · ·      A.··That same year?·5·

· · · ·      Q.··No.··After you went to physical therapy·6·

·about four months later.··You don't remember seeing·7·

·her?·8·

· · · ·      A.··I can't remember.·9·

· · · ·      Q.··Okay.··Well, it had been four years ago.10·

·All right.··Well, let's just move on.11·

· · · · · ·          Now, we've already talked about you12·

·leaning forward in your chair.··Couple of questions.13·

·There was a time that they cut off -- stopped14·

·your -- payment on your checks.15·

· · · ·      A.··Yes.16·

· · · ·      Q.··Did you try to work something during that17·

·time?18·

· · · ·      A.··Yes.··I tried, but no.··It wasn't the same.19·

· · · ·      Q.··Okay.··Why did -- why did you try to work?20·

· · · ·      A.··Because I didn't have any money.··I tried,21·

·but I couldn't.··It was different in my job.22·

· · · ·      Q.··How did you get to the job?23·

· · · ·      A.··Through a friend.··He took me.24·

· · · ·      Q.··And I believe you worked two -- two25·
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·places.·1·

· · · ·      A.··Yes.··Just not too long.·2·

· · · ·      Q.··What did they -- your friend, they knew·3·

·you were -- your back?·4·

· · · ·      A.··Yes.·5·

· · · ·      Q.··And they knew you needed money?·6·

· · · ·      A.··Yes.·7·

· · · ·      Q.··Okay.··When they -- it looks like your·8·

·back -- what kind of work did they have you doing·9·

·when you were on those jobs?10·

· · · ·      A.··They did the heavy work.··I just had to tidy11·

·up.12·

· · · ·      Q.··Tell the Commissioner about how many13·

·hours of work you actually worked when you're14·

·doing those jobs?15·

· · · ·      A.··Five, six hours.··We didn't work at16·

·this one place.··We worked -- we went to the17·

·plantations.18·

· · · ·      Q.··Tell me from like the start so the19·

·Commissioner will understand about how much you20·

·worked.··Tell us from the start of work to getting21·

·back home.22·

· · · ·      A.··So we arrive at work at the warehouse and23·

·then we will be back to the warehouse.··So we work like24·

·four or five hours.25·
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· · · ·      Q.··So you actually worked during the day·1·

·maybe four or five hours?·2·

· · · ·      A.··Six.··But a little bit.··It was not too·3·

·much.·4·

· · · ·      Q.··Okay.··About how many months did you do·5·

·each of those jobs?·6·

· · · ·      A.··Like three months.·7·

· · · ·      Q.··How did your back do even doing that light·8·

·work?·9·

· · · ·      A.··It was -- it was really hard because of10·

·the heat.··It was -- it was hard.11·

· · · ·      Q.··Why did you quit doing those jobs?12·

· · · ·      A.··Because I was too uncomfortable.··It was13·

·not the same.14·

· · · ·      Q.··When you say uncomfortable, can you tell15·

·the Commissioner what you mean by that?16·

· · · ·      A.··You just can't feel the same because of17·

·the pain.18·

· · · ·      Q.··Okay.··Mr. Morales, if you would, tell us19·

·about as doctors recorded about you pain, whether20·

·it's improved.··Can you lift up your shirt?··I'd21·

·like to show the Commissioner.··Can you do that for22·

·me?23·

· · · · · ·          THE INTERPRETER:··He's asking to help with24·

·the pain -- with the --25·
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· · · · · ·          MR. MCDANIEL:··All right.·1·

· · · · · ·          THE COURT:··It looks like I see four·2·

·scars mid-back, two left of center, two right at·3·

·center.·4·

· · · · · ·          MR. MCDANIEL:··For the -- just so you'll·5·

·have it for the record.··It's a picture I've taken·6·

·today.··Actually, I've made two copies.·7·

· · · · · ·          THE WITNESS:··It hurts.··It hurts.·8·

·BY MR. MCDANIEL:·9·

· · · ·      Q.··Mr. Morales, is there any job that you know10·

·of that you've done in the past that you can go back11·

·to work doing eight hours on a full day?12·

· · · ·      A.··No.13·

· · · ·      Q.··And why not?··What -- what -- why not?14·

·Why can't you?15·

· · · ·      A.··I can't move from one side to another.··I16·

·would like to work on days because I like that job17·

·and I was making good money.··I was making more an18·

·hour.19·

· · · ·      Q.··You were making a lot of money an hour20·

·there, weren't you?21·

· · · ·      A.··Yes.··And I would be making more.22·

· · · ·      Q.··Would you be working now if you could?23·

· · · ·      A.··Yes.··I would be working.24·

· · · ·      Q.··All right.··Some of the doctors, in fact25·
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·all of the doctors, have said you may benefit from·1·

·having those screws and hardware taken out of your·2·

·back.··If the Commission would order it, do you want·3·

·that done?·4·

· · · ·      A.··Yes.·5·

· · · ·      Q.··Tell me -- just tell me about your·6·

·day-to-day life, things you can't do any longer and·7·

·things you have trouble doing.·8·

· · · ·      A.··Could you repeat that question?·9·

· · · ·      Q.··Yes.··It's just like every day just around10·

·your home and just living, what kind of problems do11·

·you have pertaining with your back and surgery?12·

· · · ·      A.··When I -- when I bend, when I take a13·

·shower, when I'm going to get dressed, it hurts.··I14·

·have my son here.··I take him to school.15·

· · · ·      Q.··I'm sorry?16·

· · · ·      A.··I take my son to school.17·

· · · ·      Q.··Okay.18·

· · · ·      A.··And he came.··I -- I just go -- I go and19·

·do that, but I'm trying not to do too much because20·

·it hurts.21·

· · · ·      Q.··What about sleeping?22·

· · · ·      A.··Yes, it bothers me to sleep.23·

· · · ·      Q.··What about doing housework around the24·

·house, do you --25·
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· · · ·      A.··Just make my kids do.·1·

· · · ·      Q.··You make the kids do?·2·

· · · ·      A.··Yes.·3·

· · · ·      Q.··Okay.··Who does the sweeping and cleaning·4·

·and vacuuming?·5·

· · · ·      A.··Like my kids when they come back from·6·

·school.·7·

· · · ·      Q.··Do you have any problems when you try to·8·

·do those things?·9·

· · · ·      A.··Yes.10·

· · · ·      Q.··Where -- where does it hurt?11·

· · · ·      A.··Because of the movement that I have to12·

·make.13·

· · · ·      Q.··What about putting on your shoes and14·

·socks?15·

· · · ·      A.··I go on my knees.··I cannot bend at once.16·

· · · ·      Q.··What about going up and down stairs?17·

· · · ·      A.··Yes.··But very slow.18·

· · · ·      Q.··I noticed when you came in you didn't go19·

·up the steps.··You went up the --20·

· · · ·      A.··Yes.21·

· · · ·      Q.··All right.··Now, Mr. Morales, you22·

·testified that you can't go back to doing any of the23·

·jobs that you had.··One more question, do you know24·

·any job for which you qualify that you can do?25·
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· · · ·      A.··No.·1·

· · · ·      Q.··Okay.··Mr. Morales, assuming -- did you·2·

·ever have -- prior to this accident, did you have·3·

·any problems using your back to do work prior·4·

·injuring your back?·5·

· · · ·      A.··No.··I used to work six to seven days.·6·

· · · ·      Q.··Every week?·7·

· · · ·      A.··Yes.·8·

· · · ·      Q.··Now, assuming that, in your opinion, right·9·

·now, what percentage of using your back do you have10·

·to do work requiring the use your back?··What do you11·

·still have percentagewise to do work requiring use12·

·of your back?13·

· · · ·      A.··20 percent.14·

· · · ·      Q.··Okay.··Now, same question, you testified15·

·about the problems you have with your back, all of16·

·the problems you have just in your daily life, what17·

·percentage -- what percentage of the loss of use of18·

·your back to do work requiring use of your back in19·

·your opinion have you lost?20·

· · · ·      A.··I would say 80 percent.21·

· · · ·      Q.··And I believe that's the same thing you22·

·told Commissioner Taylor back in 2021.23·

· · · ·      A.··Yes.24·

· · · ·      Q.··And Mr. Morales, the Commissioner, before25·
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·that first year when you went before that lady·1·

·commissioner, I never asked you that question before·2·

·that day, did I?··Before that day for that hearing,·3·

·did I ever ask you your opinion on that?·4·

· · · ·      A.··No.·5·

· · · · · ·          THE COURT:··Anything else, Mr. McDaniel?·6·

· · · · · ·          MR. MCDANIEL:··I'm sorry?·7·

· · · · · ·          THE COURT:··Anything further?·8·

· · · · · ·          MR. MCDANIEL:··Nothing further,·9·

·Commissioner.10·

· · · · · ·          THE COURT:··Do you wish to offer those two11·

·as exhibits --12·

· · · · · ·          MR. MCDANIEL:··Yes.··Yes, please.13·

· · · · · ·          THE COURT:··-- that's been marked?14·

· · · · · ·          MR. MCDANIEL:··Yes, sir.15·

· · · · · ·          THE COURT:··Any objection from the Defense16·

·counsel?17·

· · · · · ·          MS. GRUBER:··No.··No, sir.18·

· · · · · ·          THE COURT:··All right.··Plaintiff 1 and 219·

·are admitted.20·

· · · · · ·          (Plaintiff Exhibit No. 1, Photograph, was21·

·admitted into evidence.)22·

· · · · · ·          (Plaintiff's exhibit No. 2, Photograph,23·

·was admitted into evidence.)24·

· · · · · ·          THE COURT:··Ms. Gruber, cross-examination.25·
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· · · · · ·          MS. GRUBER:··Yes, sir.·1·

· · · · · ·          CROSS-EXAMINATION·2·

·BY MS. GRUBER:·3·

· · · ·      Q.··Mr. Morales, you've been --·4·

· · · · · ·          THE COURT:··Hang on, Ms. Gruber.·5·

· · · · · ·          MR. MCDANIEL:··I was going to say, I've·6·

·got one here --·7·

· · · · · ·          THE COURT:··I've got them both.··And we've·8·

·got this picture.··Do you want that admitted?·9·

· · · · · ·          MR. MCDANIEL:··If -- I thought --10·

· · · · · ·          THE COURT:··Objection?11·

· · · · · ·          MR. MCDANIEL:··For the record, taken today.12·

· · · · · ·          MS. GRUBER:··Taken by whom?13·

· · · · · ·          MR. MCDANIEL:··Me.14·

· · · · · ·          MS. GRUBER:··All right.··I don't object.15·

· · · · · ·          THE COURT:··Claimant 3.··1, 2, and 3 are16·

·admitted.17·

· · · · · ·          (Claimant's Exhibit No. 3, Photograph, was18·

·marked for identification and admitted into19·

·evidence.)20·

· · · · · ·          THE COURT:··Ms. Gruber.21·

·BY MS. GRUBER:22·

· · · ·      Q.··Mr. Morales, you've been in this -- you've23·

·been in this country for 23 years?24·

· · · ·      A.··Yes.25·
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· · · ·      Q.··You don't speak English?·1·

· · · ·      A.··No.·2·

· · · ·      Q.··And you don't have a Social Security·3·

·number, do you?·4·

· · · ·      A.··No.·5·

· · · ·      Q.··And you're here illegally, correct?·6·

· · · · · ·          MR. MCDANIEL:··Objection.··That's·7·

·irrelevant, Commissioner.·8·

· · · · · ·          THE COURT:··I'm going to allow it because·9·

·it's --10·

· · · · · ·          What's -- what's the relevance of it?11·

· · · · · ·          MS. GRUBER:··Well, it's affects his12·

·employability, Commissioner.13·

· · · · · ·          THE COURT:··All right.··Go ahead.14·

·BY MS. GRUBER:15·

· · · ·      Q.··And you don't have a driver's license, do16·

·you?17·

· · · ·      A.··No.18·

· · · ·      Q.··You've never had a driver's license,19·

·correct?20·

· · · ·      A.··I could have got one in North Carolina,21·

·but I moved.22·

· · · ·      Q.··Okay.··And you were in a car wreck on23·

·12-31 -- December 31st, 2022, correct?24·

· · · ·      A.··Yes.25·
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· · · ·      Q.··And you ran a red light and had a head-on·1·

·collision with another driver; is that correct?·2·

· · · ·      A.··The light was green.·3·

· · · · · ·          THE COURT:··Ms. Gruber, what was the date·4·

·of that?·5·

· · · · · ·          MS. GRUBER:··12-31-2022, Commissioner.·6·

· · · · · ·          THE COURT:··Thank you.·7·

·BY MS. GRUBER:·8·

· · · ·      Q.··And you totaled your car at that time,·9·

·correct?10·

· · · ·      A.··Yes.11·

· · · ·      Q.··And you didn't have any insurance, did12·

·you?13·

· · · ·      A.··Yes.14·

· · · · · ·          MR. MCDANIEL:··I object.15·

· · · · · ·          THE WITNESS:··Yes.16·

· · · · · ·          MS. GRUBER:··Commissioner, this goes to17·

·his credibility.18·

· · · · · ·          THE COURT:··Rule out.19·

· · · · · ·          MR. MCDANIEL:··That's fine.··That's fine.20·

·BY MS. GRUBER:21·

· · · ·      Q.··Mr. Morales, you were drunk when that22·

·happened, weren't you?23·

· · · ·      A.··No.··It wasn't -- it was -- I went to buy24·

·meat.··It was that day of Christmas, December.··I25·
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·went to buy meat.·1·

· · · ·      Q.··Were you not drunk that day?·2·

· · · ·      A.··No.·3·

· · · · · ·          MS. GRUBER:··Commissioner, I'm on·4·

·Page 129 in our APAs, there's a toxicology report there.·5·

· · · · · ·          MR. MCDANIEL:··No chain of custody,·6·

·medical.·7·

· · · · · ·          THE COURT:··I asked you if there were any·8·

·objections to these submissions at the call of the·9·

·case.10·

· · · · · ·          MR. MCDANIEL:··In --11·

· · · · · ·          THE COURT:··What page?12·

· · · · · ·          MS. GRUBER:··Page 129.13·

· · · · · ·          MR. MCDANIEL:··I object to the14·

·characterizations.15·

· · · · · ·          THE COURT:··Hold on a second.··Let me get16·

·there.17·

· · · · · ·          Where are you reading specifically from?18·

· · · · · ·          MS. GRUBER:··At the bottom of the -- at19·

·the bottom of that chart, Commissioner.··They talk20·

·about various testing that was done, there's a21·

·toxicology report.··Plasma, alcohol.22·

· · · · · ·          THE COURT:··I mean, I -- Mr. McDaniel,23·

·I'll note the characterization.··I will take that24·

·into consideration.25·
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· · · · · ·          Please proceed.·1·

·BY MS. GRUBER:·2·

· · · ·      Q.··Mr. Morales, they also treated you for·3·

·alcohol withdrawal in the hospital, didn't they?·4·

· · · · · ·          Page 146, Commissioner.·5·

· · · ·      A.··No.·6·

· · · ·      Q.··And isn't it true that you broke six ribs?·7·

· · · ·      A.··My -- my knee.·8·

· · · · · ·          MS. GRUBER:··Commissioner, I'll direct·9·

·your attention to Page 122 of our APAs and 123.10·

·BY MS. GRUBER:11·

· · · ·      Q.··Mr. Morales, the hospital records show12·

·that you broke -- you broke two ribs on the right13·

·and four ribs on the left.14·

· · · ·      A.··No.15·

· · · ·      Q.··Do you deny that?16·

· · · ·      A.··I don't have any.··It was right here.17·

· · · ·      Q.··Okay.··But do you deny that -- that what18·

·the x-rays say that you broke six ribs in your back19·

·in that accident?20·

· · · ·      A.··No.21·

· · · ·      Q.··Is it your testimony you did not break six22·

·ribs in that accident?23·

· · · ·      A.··Oh, no.24·

· · · ·      Q.··And we know you broke your -- your left25·
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·leg.··Did you have surgery?·1·

· · · ·      A.··Yes.··Here.·2·

· · · ·      Q.··And you had hardware put in your leg?·3·

· · · ·      A.··Yes.··Right here.·4·

· · · ·      Q.··You were on crutches for three and a half·5·

·months, correct?·6·

· · · ·      A.··Yes.·7·

· · · ·      Q.··Okay.··And you were in another wreck·8·

·before that, weren't you, on March 26th, 2021?·9·

· · · ·      A.··Yes.··Somebody hit me from behind.10·

· · · ·      Q.··Okay.··And you went to the hospital11·

·because you had neck pain and head pain, correct?12·

· · · · · ·          MS. GRUBER:··Page 102, Commissioner.13·

· · · · · ·          THE WITNESS:··I wanted them to check my14·

·head, but nothing really happened.15·

·BY MS. GRUBER:16·

· · · ·      Q.··But the hospital records said that you17·

·were -- that you had neck pain.··Do you deny that18·

·you told them you had neck pain?19·

· · · ·      A.··My head.··I fell -- I felt bad, but I20·

·was -- I left the place feeling fine.··I didn't21·

·think it was fine.22·

· · · · · ·          MS. GRUBER:··Commissioner, I also point to23·

·Page 158.24·

·BY MS. GRUBER:25·
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· · · ·      Q.··Mr. Morales, in that accident, you were·1·

·taken to the hospital by EMS, weren't you?·2·

· · · ·      A.··Yes.··Because I asked them to check my·3·

·head.·4·

· · · ·      Q.··Do you know why they wrote that your chief·5·

·complaint was neck pain?·6·

· · · ·      A.··No.··But they said I was fine.·7·

· · · ·      Q.··Okay.··In July of 2022, you cut your hand·8·

·working somewhere, didn't you?·9·

· · · ·      A.··Yes.10·

· · · · · ·          MS. GRUBER:··Page 163, Commissioner.11·

· · · · · ·          THE WITNESS:··I wasn't feeling -- I12·

·wasn't -- I couldn't work the same.··I was not13·

·feeling well.14·

·BY MS. GRUBER:15·

· · · ·      Q.··Where were you working that day when you16·

·were cutting fabric?17·

· · · ·      A.··When I was setting up the fence.18·

· · · ·      Q.··Were you working as a landscaper?19·

· · · ·      A.··No.··In the fence.20·

· · · ·      Q.··Okay.··It said you were cutting fabric.21·

·There was a block of weeds in the garden that you22·

·were -- that they were putting river rocks on.23·

·Where were you working?24·

· · · ·      A.··So we need to remove it all and put a new25·
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·one and I lift it and cut it and when I lifted it,·1·

·that's when I cut myself.·2·

· · · ·      Q.··Okay.··But you were working when that·3·

·happened, correct?·4·

· · · ·      A.··Yes.··The place what I told you where I·5·

·worked five hours.·6·

· · · ·      Q.··Okay.··Well, when I -- weren't you working·7·

·six to seven hours, five days a week?·8·

· · · ·      A.··They count it like that because you have·9·

·to go far because they pay from the moment we10·

·arrive until we came back.11·

· · · ·      Q.··I'm sorry.··When I took your deposition12·

·last September, you told me that you were working13·

·six to seven hours, Monday through Friday.··Is that14·

·correct?15·

· · · ·      A.··Yes.··But like I told you, we moved.··We16·

·didn't work -- we didn't work the whole time.17·

· · · · · ·          MS. GRUBER:··Commissioner, our Exhibit C,18·

·the --19·

·BY MS. GRUBER:20·

· · · ·      Q.··You worked some for Flores Contracting,21·

·didn't you?22·

· · · ·      A.··Yes.23·

· · · ·      Q.··Flores Contracting, LLC.24·

· · · ·      A.··Yes.··About two months.25·
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· · · ·      Q.··Okay.··And you started working there in·1·

·November of 2022; is that correct?·2·

· · · ·      A.··The same year.··I didn't spend too much·3·

·time there.·4·

· · · ·      Q.··Well, the first paycheck they sent us was·5·

·dated 11-22-2022.··So were you working at Flores·6·

·Contracting then?·7·

· · · ·      A.··Yes.··Yes.··Like around that time.·8·

· · · ·      Q.··And you were working for Flores·9·

·Contracting when you -- when you had that car wreck10·

·where you broke your leg, weren't you?11·

· · · ·      A.··Yes.··I was still there.12·

· · · ·      Q.··And --13·

· · · ·      A.··I wasn't there too long.··The job was not14·

·really that much.··They didn't have enough for me.15·

· · · ·      Q.··Okay.··But you -- but you had to quit that16·

·job because you broke your leg; is that correct?17·

· · · ·      A.··I was going to stop working there.18·

· · · ·      Q.··But you were not able to work on crutches,19·

·were you?20·

· · · ·      A.··No.··Like I told you, I was not really21·

·feeling good working or not the same.··Like I told you,22·

·my back.23·

· · · ·      Q.··The last paycheck that you -- that you had24·

·from them was dated 1-12-2023.25·
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· · · · · ·          THE INTERPRETER:··I'm sorry.··Can you·1·

·repeat the date?·2·

· · · · · ·          MS. GRUBER:··Yes.··1-12-23.·3·

· · · · · ·          THE WITNESS:··Yes.·4·

·BY MS. GRUBER:·5·

· · · ·      Q.··And you were on crutches and not -- no·6·

·weightbearing on your leg, left leg, weren't you?·7·

· · · ·      A.··Yes.··Because I --·8·

· · · ·      Q.··Okay.·9·

· · · · · ·          THE COURT:··Ms. Gruber?10·

· · · · · ·          MS. GRUBER:··Yes, sir.11·

· · · · · ·          THE COURT:··I want to break your stride12·

·for a five-minute break.13·

· · · · · ·          MS. GRUBER:··Yes, sir.··I'm sorry.14·

· · · · · ·          (A short break transpired.)15·

· · · · · ·          THE COURT:··Ms. Gruber, back on the16·

·record.17·

· · · · · ·          MS. GRUBER:··Yes, sir.18·

·BY MS. GRUBER:19·

· · · ·      Q.··Mr. Morales, when you were working in20·

·July of 2022, when you cut your hand, were you being21·

·paid cash?22·

· · · ·      A.··Yes.23·

· · · ·      Q.··Okay.··And there was a time after the24·

·first hearing from 2-21-22 until 5-10-2023 that you25·

ABC REPORTING SERVICE (803) 730-3015

ROA 211



EVARISTO MORALES VERDUGO V. INSULATION BY COHEN  2/29/2024

Page 56

·were not --·1·

· · · · · ·          You want to say those dates?·2·

· · · · · ·          THE INTERPRETER:··Could you repeat?·3·

·BY MS. GRUBER:·4·

· · · ·      Q.··Yes.··Between -- there was a time between·5·

·2-21-2022 and 5-10-2023 that you were not getting·6·

·any -- that you were not getting your weekly checks;·7·

·is that correct?·8·

· · · ·      A.··From when I was working?·9·

· · · ·      Q.··No.··No.··Listen to my question.··From10·

·2-21-2022 to 5-10-2023, you did not get any weekly11·

·checks; is that correct?12·

· · · · · ·          THE COURT:··Specify from whom?13·

·BY MS. GRUBER:14·

· · · ·      Q.··From the -- from the workers' -- the15·

·insurance company.16·

· · · ·      A.··No.17·

· · · ·      Q.··Well, is that correct, that you were not18·

·getting checks from the insurance company?19·

· · · ·      A.··No, I didn't.··They stopped paying me.20·

·That is why I tried to work.21·

· · · ·      Q.··And were you continuing to send money back22·

·to your wife?23·

· · · ·      A.··When they were paying me, yes.··I also24·

·have a kid, a 16-year-old.··He wasn't -- he was in25·

ABC REPORTING SERVICE (803) 730-3015

ROA 212



EVARISTO MORALES VERDUGO V. INSULATION BY COHEN  2/29/2024

Page 57

·Mexico, but now he came to work -- to stay here.·1·

·And here, I support him because he's a minor.·2·

· · · ·      Q.··But you were continuing to support your·3·

·family during that time that you were not getting·4·

·your checks; is that correct?·5·

· · · ·      A.··I just sent a little bit.··My family help·6·

·me.·7·

· · · · · ·          MS. GRUBER:··I don't have -- I don't have·8·

·anything further.·9·

· · · · · ·          THE WITNESS:··Because he's my kid.10·

· · · · · ·          THE COURT:··Mr. McDaniel, anything in --11·

· · · · · ·          REDIRECT EXAMINATION12·

·BY MR. MCDANIEL:13·

· · · ·      Q.··Mr. Morales, in reference to both wrecks,14·

·they checked out your surgery site.··They checked15·

·out where you had surgery.··They did an x-ray of16·

·where you had surgery?17·

· · · ·      A.··Yes.··Yes, I told them I had surgery.18·

· · · ·      Q.··Okay.··They didn't find that you needed19·

·any treatment for that, did they?20·

· · · ·      A.··No.··No, they just asked me and I told21·

·them yes.22·

· · · · · ·          MR. MCDANIEL:··Commissioner, Page 103-A,23·

·Claimant's APA submissions.24·

·BY MR. MCDANIEL:25·
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· · · ·      Q.··When you went back to see -- when the·1·

·insurance sent you back to Dr. Stofko and his --·2·

· · · · · ·          MS. GRUBER:··Commissioner, object.··This·3·

·is beyond the scope of cross-examination.·4·

· · · · · ·          THE COURT:··You cross-examined.··This·5·

·is --·6·

· · · · · ·          MS. GRUBER:··Well, beyond the scope of --·7·

· · · · · ·          THE COURT:··It's redirect.·8·

· · · · · ·          MS. GRUBER:··I understand that, but he has·9·

·to still stay within scope of my cross-examination,10·

·I believe.11·

· · · · · ·          MR. MCDANIEL:··I'm -- she was asking him12·

·about his back and she was asking him about his13·

·medical care and about the wrecks.14·

· · · · · ·          THE COURT:··And this is post that?15·

· · · · · ·          MR. MCDANIEL:··On --16·

· · · · · ·          THE COURT:··This is 1-10-24, sir, post --17·

·post-accident.··Post those two accidents.18·

· · · · · ·          MR. MCDANIEL:··Right.19·

· · · · · ·          THE COURT:··Go ahead.··Go ahead.20·

·BY MR. MCDANIEL:21·

· · · ·      Q.··In reference to both those accidents, they22·

·have the records from those, didn't they?23·

· · · · · ·          THE INTERPRETER:··They had the records24·

·from --25·
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· · · · · ·          MR. MCDANIEL:··Yes.··From the wrecks.·1·

·Correct.·2·

·BY MR. MCDANIEL:·3·

· · · ·      Q.··When you saw Dr. Stofko's office, they had·4·

·those records?·5·

· · · ·      A.··Yes.··They also asked me.·6·

· · · ·      Q.··Did they ask you about it?·7·

· · · · · ·          MR. MCDANIEL:··That's recorded in the·8·

·APAs.·9·

·BY MR. MCDANIEL:10·

· · · ·      Q.··And, also, the same thing when you11·

·talked -- saw Dr. Poletti, he had all those x-rays12·

·and MRIs and that?13·

· · · · · ·          MS. GRUBER:··Objection.··Unless this14·

·witness knows what he had.15·

· · · · · ·          THE COURT:··Unless he what?16·

· · · · · ·          MS. GRUBER:··Unless the witness knows what17·

·records Dr. Poletti has.18·

· · · · · ·          MR. MCDANIEL:··Commissioner, it's in the19·

·records.··Dr. Poletti had all the --20·

· · · · · ·          THE COURT:··Any other questions?21·

· · · · · ·          MR. MCDANIEL:··None further, Commissioner.22·

· · · · · ·          THE COURT:··For Defendants?23·

· · · · · ·          MS. GRUBER:··No, sir.24·

· · · · · ·          THE COURT:··Any other witnesses on behalf25·
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·of the Claimant?·1·

· · · · · ·          MR. MCDANIEL:··None on behalf of the·2·

·Claimant.·3·

· · · · · ·          THE COURT:··Any other witnesses on behalf·4·

·of the Defendants?·5·

· · · · · ·          MS. GRUBER:··No, sir.·6·

· · · · · ·          THE COURT:··All right.··That concludes·7·

·this proceeding.··Thank you all very much.·8·

· · · · · ·          (WHEREUPON, this hearing was concluded at·9·

·approximately 4:44 p.m.)10·

·11·

·12·

·13·

·14·

·15·

·16·

·17·

·18·

·19·

·20·

·21·

·22·

·23·

·24·

·25·

ABC REPORTING SERVICE (803) 730-3015

ROA 216



EVARISTO MORALES VERDUGO V. INSULATION BY COHEN  2/29/2024

Page 61

· · · · · · · ·              CERTIFICATE OF COURT REPORTER·1·
·· ·
··2·
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· · · · · ··           I, Jeannette M. King, Court Reporter and·3·
·· Notary Public in and for the State of South· ·
·· Carolina, do hereby certify that I reported this·4·
·· hearing on February 29, 2024, that the· ·
·· foregoing pages constitute a true and correct·5·
·· transcription of said hearing.· ·
··6·
·· ·
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·· by any of the parties connected with this action,·8·
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·· ·
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·· said transcript was thereafter sealed by me and· ·
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·13·
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·· seal this 12th day of May, 2024.· ·
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 3
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                     SEPTEMBER 25, 2023
 5
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 6
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 8
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10
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12
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13
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16

17                  Carrier,
                 Defendants.

18
   _________________________________________
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Clark Bolen, Inc.
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Clark Bolen, Inc.

 1                   MARICELA VILLALOBOS,
 2    having been first duly sworn, interpreted from
 3    English to Spanish and Spanish to English as
 4    follows:
 5                  EVARISTO VERDUGO MORALES,
 6    having been first duly sworn, was examined and
 7    testified as follows:
 8                        EXAMINATION
 9    BY MS. GRUBER:
10         Q.  Is your last name Verdugo?
11         A.  Yes.  Verdugo Morales.
12         Q.  We've met several times.  I'm Courtney
13    Gruber.  I represent Insulation By Cohen's, LLC,
14    and Builders Mutual Insurance Company.
15         A.  Okay.
16         Q.  What I'm going to do is ask you some
17    questions to find out what you've been doing
18    since we had a hearing on April 26, 2021.
19         A.  Yes, ma'am.
20         Q.  If you don't understand something, I'll
21    ask it again or a different way.
22         A.  That's fine.
23         Q.  The important thing is that you
24    understand the questions so that you know what
25    the truthful answer is.
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 1         A.  Yes, yes.
 2         Q.  Okay.  Where do you live now?
 3         A.  Well, right there at same -- at the
 4    same -- the .  If you want me to, I can show
 5    you where I live.
 6         Q.  What's the address?
 7         A.  Just give me a moment.
 8             This is my address.
 9         Q.  ?
10         A.  Yeah.
11         Q.  , South Carolina?
12         A.  Yes, yes.
13         Q.  How long have you lived there?
14         A.  Four years.  Four years.  It's going to
15    be four years in December.
16         Q.  Okay.  Who lives there with you?
17         A.  Two children -- actually, three
18    children, because the one that's studying here
19    just got here.
20         Q.  Okay.  And what are the children's names
21    that live with you?
22                  THE INTERPRETER:  The interpreter
23    would like to ask Mr. Evaristo to check on the
24    spelling, just to make sure the spelling is
25    correct.  The interpreter has never heard those

REDACTED

REDACTED

REDA
CTED
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Deposition of Evaristo Verdugo Morales 7

Clark Bolen, Inc.

 1    names before, and so that's why the interpreter
 2    needs to ask for clarification.
 3         A.  One is Eliber Arim Verdugo Gonzalez.
 4    The other one is Elber Verdugo Gonzalez.  And the
 5    other one is M  V  G .
 6         Q.  How old are they?
 7         A.  Arim is 34.
 8         Q.  How old are the others?
 9         A.  The other one is 32.
10         Q.  And what about the third one?
11         A.  He is -- he's going to be 16.  Right
12    now, he's 15.  He's going to turn 16 in October.
13    And they also live with another relative of ours.
14    And he lives -- we live with another relative of
15    ours that is from there also.
16         Q.  What's his name?
17         A.  Roman Perez.  I don't know his second
18    surname.
19         Q.  Okay.
20         A.  That's it.
21         Q.  And how old is he?
22         A.  He's about 45.
23         Q.  Does he work?
24         A.  Yes, he works.
25         Q.  What does he do?

REDACTED REDACTE
D

REDACTED
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Deposition of Evaristo Verdugo Morales 8

Clark Bolen, Inc.

 1         A.  He works right there in Cohen's.
 2                  THE INTERPRETER:  The interpreter
 3    is going by phonetics.
 4         Q.  Works in homes?
 5         A.  No.  In Cohen's.
 6                  THE INTERPRETER:  The interpreter
 7    is going by phonetics.
 8         A.  The same company where I used to
 9    work.
10         Q.  Oh, okay.  And where do your two sons
11    work that are grown?
12         A.  They work there as well.
13         Q.  Oh, so your two sons work for Cohen's
14    also?
15         A.  Yes.  They work there.  And the youngest
16    one, he's at school.
17         Q.  Do you have a car?
18         A.  No.  I used to, but not anymore.  I am
19    using my niece's car.
20         Q.  And what kind of car is that?
21         A.  It's a pylo [ph] truck.  Pylo truck.
22    It's gray.  It's downstairs.
23                  MR. MCDANIEL:  Toyota?
24                  THE WITNESS:  No.  It's a -- what
25    do you call this?  It's one of the best brands.
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Clark Bolen, Inc.

 1    What is it?  I forgot.  And sometimes my son lets
 2    me use his car.
 3         Q.  Okay.
 4         A.  It's also a closed car.
 5         Q.  What kind of car?
 6         A.  Closed.  It's like an Expedition sort
 7    of.
 8         Q.  Are you saying a Pilot?  Is it a Honda?
 9         A.  Yes, yes, yes.  That's it.  It's a
10    Honda.
11         Q.  So did you drive here today?
12         A.  Yes, because nobody could bring me here.
13    And I -- and I had this friend who was going to
14    bring me over, but at the last minute, he
15    couldn't do it.  So that's why I was late,
16    because I had to come here driving very slowly.
17    Yes, because my sons work.  And I asked a friend
18    to come, but at the last minute, he couldn't
19    come.
20         Q.  How long did it take you to get here
21    from your home in Moncks Corner?
22         A.  About 45 -- 45, 50 minutes.  I came
23    slowly.  I came driving slowly, because I have to
24    be careful.
25         Q.  Did you have a car wreck a month before
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Deposition of Evaristo Verdugo Morales 10

Clark Bolen, Inc.

 1    we had that hearing in 2021?
 2         A.  Yes.
 3         Q.  March 26, 2021, you had a wreck?
 4         A.  Uh-huh.
 5         Q.  Did you injure your neck in that
 6    accident?
 7         A.  No.  I just felt like this, and I felt
 8    like it was here (indicating) a little bit.  So
 9    that's why I went to check myself.  But
10    everything was clean.  I came out clean.
11         Q.  Okay.  Did you injure your back in that
12    accident?
13         A.  No, no.
14         Q.  Did you have another car wreck on
15    December 31, 2022?
16         A.  Yes.
17         Q.  Were you driving your car then?
18         A.  Yes, I was driving.
19         Q.  Did you total your car?
20         A.  Yes.
21         Q.  Were you going 50 miles an hour?
22         A.  45, yes.  45, something like that.  I
23    was not going too fast.
24         Q.  Do you know what the police report said?
25         A.  So he gave me a ticket, from what they
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 1    say.  He gave me a ticket because I was not
 2    looking.  I was not looking because -- they said
 3    that I was not looking.  The traffic.  But it was
 4    green.
 5         Q.  Have you been to court for that yet?
 6         A.  No.  The cop just gave me a ticket.  He
 7    gave me a ticket for that and a ticket for no
 8    license.  And they always give me that.  So --
 9    and he said that I didn't have to go to court if
10    I wanted to pay.  And so I didn't have to go to
11    court.  So that's why I didn't go.
12         Q.  And what injuries did you have from that
13    accident?
14         A.  Just my knee.
15         Q.  Didn't you break two ribs on your right
16    side?
17         A.  No.
18         Q.  No?  Did you break three, four ribs on
19    your left side?
20         A.  In that accident, no.  It was just the
21    knee.
22         Q.  Are you sure?
23         A.  Yes.  It was only my knee that I hurt.
24         Q.  And you had to have surgery on your left
25    leg?
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Clark Bolen, Inc.

 1         A.  Yes, yes.  Here, right here
 2    (indicating).
 3         Q.  And how long were you on crutches?
 4         A.  About four months.  Like for the first
 5    two months, it was both of them.  But then after
 6    that, it was one.  And then I think it was like
 7    four, four and a half months that I was using it.
 8         Q.  And did the crutches make your back
 9    hurt?
10         A.  Well, no.  My back -- ever since I had
11    my accident, my back has been hurting.  Ever
12    since the doctor released me, the pain is still
13    on -- in my back.
14         Q.  The medical records indicate that you
15    were on crutches with no weight bearing for three
16    and a half months.
17         A.  Yeah.  Yeah, I know that.
18         Q.  Did you have any trouble using crutches?
19         A.  No.  I was using them fine.  So the pain
20    in my back was always there, like I just told
21    you.  It has been there since God knows when.
22         Q.  Were you able to drive while you were on
23    crutches?
24         A.  Yes.  For a month or two weeks or --
25    almost two months, I started back driving very
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Clark Bolen, Inc.

 1    slowly.  And it was out of me -- because you
 2    know, you have to pay here for everything.  I
 3    have to drive my nieces and my son to school, you
 4    know, because they're still in school.
 5         Q.  At the hospital, did they treat you for
 6    alcohol withdrawal?
 7         A.  They gave me for the pain.
 8         Q.  Is that yes or no?
 9         A.  Huh?
10         Q.  Did they treat you for alcohol
11    withdrawal after your December 31, 2022,
12    accident?
13         A.  No.  They just gave me for the pain for
14    my leg to calm my nerves.  But no, no.  They just
15    gave me for the pain.
16         Q.  Have you had any medical treatment or
17    been to the -- let me rephrase that.
18             Have you been to the emergency room for
19    any treatment since April 26, 2021, besides the
20    December 31st car wreck?
21         A.  No, no.
22         Q.  Didn't you go to the emergency room July
23    the 12th, 2022, with a cut, left arm?
24         A.  Oh, yes, because since -- oh, yes,
25    because they didn't pay me anymore.  So I had to
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 1    go and start trying to work.  So I tried to do
 2    that, but that was starting in May.  So because
 3    they were not paying me anymore, out of need, I
 4    had to go back to work.
 5         Q.  My question was, did you go to the
 6    emergency room for a cut arm on July the 12th of
 7    2022?
 8         A.  Yes, yes.  I went.
 9         Q.  And where were you working?
10         A.  This company that is in Moncks Corner,
11    like five minutes from downtown.
12         Q.  What's the name of it?
13         A.  I don't know the name of the company,
14    but I've got the picture here.  Let me see if I
15    can find it here.
16             It's this one.
17                  MS. GRUBER:  The claimant is
18    handing me his phone, and it says -- it's got a
19    picture of a work sign.  It says Environmental
20    Compliance Services, Construction Consulting Site
21    Management, 818F Peggy Lane.  The phone number is
22    843-761-6670.  It looks like the company name is
23    Integrated Site Management, ISM.
24         Q.  What kind of company is that?
25         A.  Well, they do -- what they do is -- what
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Clark Bolen, Inc.

 1    you do there is they put fences around
 2    construction sites.
 3         Q.  And when did you start working for them?
 4         A.  It was around May, but I don't remember
 5    the date.  It was around the last days of May.
 6         Q.  May of 2021 or '22?
 7         A.  '22.
 8         Q.  Did you work anywhere from August 26,
 9    2021, until May '22?
10         A.  Yes.  I worked in another place with the
11    staffing.  So in this first company -- because
12    they knew that I was hurting right here
13    (indicating).  So the heavy work of banging with
14    a sledgehammer, they would do that.  The one
15    thing that I would do would be just tie them up,
16    the plastic around it.
17         Q.  Where was the first place you worked
18    after April 26, 2021?
19         A.  That was the first one.
20         Q.  What was the name of that company?
21         A.  It's the one in the picture, the one
22    that I just showed you.
23         Q.  I asked earlier if you worked anywhere
24    between April of 2021 and May of 2022, and you
25    said -- I thought you said you did.  Did you or
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 1    did you not?
 2         A.  Oh, yes.  I worked at that other
 3    company.
 4         Q.  What was the name of the other company?
 5         A.  It was like a staffing that I was
 6    working with.
 7         Q.  What was the name of the staffing
 8    company?
 9         A.  Flores Construction.
10         Q.  Flores Construction?
11         A.  Uh-huh, uh-huh.
12         Q.  How do you spell it?
13         A.  Flores.
14         Q.  How do you spell Flores?  How do you
15    spell the name?
16         A.  I think it's like this.  It's Flores
17    Construction.  F-L-O-R-E-S.
18         Q.  Okay.  And where is that business
19    located?
20         A.  The office is right here.  That's where
21    they have their office, is -- what's the name of
22    the street?  Gosh, I never remember it.  It's the
23    street right here off 26.  It's tucked by -- it's
24    tucked where Walmart is.  It's like where the
25    mall is but a little further up.
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 1         Q.  Which mall?
 2         A.  The mall that is right here off 26.  Oh,
 3    what's the name of this street?  What's the name
 4    of this street?  Man.
 5         Q.  When did you start working there?
 6         A.  So it's when -- when I finished over
 7    that and this happened to me and then I started
 8    working over there, it was August, I think.
 9    August or September.
10         Q.  August of what year?  2021?
11         A.  '21 -- '22.
12         Q.  Okay.
13         A.  And there -- from there until November.
14    And after that, I didn't work.
15         Q.  Okay.  Between April of 2021 and July of
16    2022, where did you work?
17         A.  '21, I didn't work.
18         Q.  So 2021, you did not do any work?
19         A.  No.  It was in 2022.  I tried, but --
20    but I tried, because I wanted to help my son with
21    his expenses and all of that.
22         Q.  But you just testified that you worked
23    for Flores Construction starting August or
24    September of 2021, right?
25         A.  No.  I finished in May.  And then until
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 1    August -- and then August -- August, I worked for
 2    Flores until 2022.  It's just that I don't have
 3    the dates.  I don't remember them.
 4         Q.  Okay.  May of what year?
 5         A.  2022.
 6         Q.  All right.
 7         A.  But I don't remember the date when I
 8    started.
 9         Q.  From May of 2022 until August of 2022,
10    where did you work?
11         A.  Right there, right there.  Just putting
12    up fences.  Right there at the fence place.  And
13    I was not actually going to work, because you
14    know how I was.  But then my friend was the one
15    who found me the job.  And he was the one who was
16    giving me a ride.  And then like I was telling
17    you, he was the one doing the heavy work.  And
18    for me, it was just tighting [sic] up or --
19    tighting up the cloth.
20         Q.  Well, I still don't know when you worked
21    for Flores Construction.  Did you start there in
22    August or September of 2021 or 2022?
23         A.  '22, until November of the same year.
24    It's just that I don't have the dates.
25         Q.  Okay.
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 1         A.  But I wasn't working that much.  I was
 2    only working six hours, seven hours Monday
 3    through Friday.  And sometimes I would not go.
 4    And sometimes I would not go like one day -- one
 5    day every other week because -- oh, because of
 6    the same thing, because of what I have in my
 7    back.  And it was because it would bother me or
 8    when it was too hot, it will hurt me.  It's also
 9    when it's very cold.  It's the pain.
10         Q.  Mr. Verdugo Morales, I would like for
11    you just to please answer my questions.  Okay?
12         A.  Yes, yes.  That's fine.  I understand.
13         Q.  So from August or September of 2022
14    until November of 2022, did you work at Flores
15    Construction?
16         A.  Yes, yes.
17         Q.  Now then, did you work anywhere from
18    August of 2021 until May of 2022?
19         A.  I'm sorry.  What did you say?
20         Q.  Did you work anywhere from April of 2021
21    until May of 2022?
22         A.  No, no.
23         Q.  Have you worked since November of 2022?
24         A.  No.
25         Q.  You said you worked for a temp service?
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 1         A.  No.
 2         Q.  No?  Okay.  How much money did you make
 3    an hour at Flores Construction?
 4         A.  Over there, 16.
 5         Q.  And how many hours did you work?
 6         A.  35 hours.  Sometimes 40, but -- no, no.
 7    35, 30, 32.
 8         Q.  And were you paid in cash or by check?
 9         A.  They would give me a check.
10         Q.  When you worked for the fencing company,
11    ISM, how much money did you make?
12         A.  15.
13         Q.  And how many hours did you work?
14         A.  Five, six hours Monday through Friday.
15         Q.  Are those the only two places you've
16    worked since April of 2021?
17         A.  2022, not 2021.
18         Q.  No.  I'm asking from April of 2021.  Are
19    those the only two places you've worked since
20    April of 2021?
21         A.  No, no.  Nothing.  I haven't worked.
22    I'm sorry, but I don't understand.  But I haven't
23    worked.
24         Q.  And are you looking for any work now?
25         A.  No.  Well, right now, no, because -- no,
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 1    not right now.  Right now, no.
 2         Q.  When you cut your arm with the knife,
 3    what were you doing?
 4         A.  So because -- like I was telling you,
 5    there's those little plastic things.  And you
 6    have to cut them.  So I lifted up -- so I lift it
 7    up, and I did like this (indicating) to -- up,
 8    up.  And then I cut -- I cut myself.
 9         Q.  So what did you do for that company?
10         A.  So that's where I was wrapping up the
11    plastic, because the cars pass by and then they
12    toss the plastic.  So that's when you have to get
13    them and put a new one around it.
14         Q.  This was at ISM?
15         A.  Yes.
16         Q.  And you were working on building fences;
17    is that correct?
18         A.  Well, putting the plastic.
19         Q.  What were you putting the plastic on?
20         A.  So my friends were the ones putting all
21    the steels.  And I was the one putting the
22    plastic around and then wrapping it up.
23         Q.  What were you putting plastic around?
24         A.  Around the constructions where they are
25    building the houses on the side -- on the
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 1    sidewalks.
 2                  THE INTERPRETER:  The side of the
 3    road, interpreter's correction.
 4         Q.  Was the company working for residential
 5    houses, or were they working for companies that
 6    built businesses?
 7         A.  So we would go right there where they're
 8    building construction things when they were there
 9    building the houses.
10         Q.  Did you do anything else for that
11    company besides put fences up?
12         A.  No.  No, just that.
13         Q.  And why did you quit that job?
14         A.  Well, because -- well, I left because
15    they let me know of the other job.  So that's why
16    I left.  But it's the same -- little work.  Over
17    there, the machines would do the whole thing.
18    All we needed to do was put the chains that they
19    needed to wrap up.
20         Q.  What do you mean -- what kind of chains?
21         A.  Well, the chains they use for -- well,
22    they would do that -- well, actually, what we
23    were doing was -- so you see in this
24    construction, they do only what they have like
25    this -- factories, that's what they were doing.
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 1    So all we would do would be lift up the pipes,
 2    because if the terrain was too low, we would put
 3    another piece of pipe.  And then we will level it
 4    up.
 5             So my friend would be -- because I also
 6    had another friend over there.  And he would be
 7    the one doing everything.  What I would do would
 8    be just getting closer to cover it with soil,
 9    with dirt.  And that's what we would do over
10    there with the pipes.
11         Q.  What were you covering with dirt?
12         A.  Around the pipe.  Around the sprinkle
13    [sic].
14                  MR. MCDANIEL:  Sprinkler?
15                  THE INTERPRETER:  Sprinkler.
16    Sprinkle.  Sprinkler.
17         Q.  Were you-all putting in sprinkler
18    systems?
19         A.  Yes.  I know that they were doing
20    like -- I think they do -- you see when at the
21    construction sites, they do what the -- what the
22    firemen do when they're doing all of the pipes.
23         Q.  Were you-all putting in pipes?  Was your
24    company -- let me rephrase that.  Was your
25    company putting in pipes?
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 1         A.  Yes.  Like I was telling you, the pipes
 2    were already there.  But like I was telling you,
 3    they were very deep.  So we had to give them --
 4    take them up so they could be at the level of the
 5    floor.
 6         Q.  Were you working in the house or outside
 7    the house?
 8         A.  Inside -- outside.  Outside.
 9         Q.  Was it inside or outside?
10         A.  Outside.
11         Q.  Okay.
12         A.  And when -- look at the pipes -- because
13    it was like at the level.  So it was at the level
14    of the ground.  So there was a concrete like this
15    around it.  So the pipe would be like this, all
16    level with the concrete.  All leveled.
17         Q.  What did the pipe have to do with the
18    fence?  Was that part of the fence?
19         A.  It's a different thing.
20         Q.  Okay.  So you-all were working on the
21    fences, and you were lifting the pipes.  What
22    else did you do for that job?
23         A.  So no.  It's different, because I was at
24    that SM [sic] place.  And then I left there.  So
25    I went -- I left that company, and I went to the

ROA 242



Deposition of Evaristo Verdugo Morales 25

Clark Bolen, Inc.

 1    other company where they were fixing the pipes.
 2         Q.  Oh, okay.  All right.  I understand.  It
 3    was very confusing to me.
 4         A.  I'm sorry.
 5         Q.  So Flores Construction, they were
 6    putting -- you-all were putting -- were working
 7    with pipes?
 8         A.  Uh-huh, yeah.
 9         Q.  And what were you doing on that job?
10         A.  So I already told you.  In Flores
11    Construction, we were lifting the pipes because
12    they were all the way down.  So that's when the
13    machine would come, because when there was -- the
14    machine could come.  And they had to kind of dig
15    out.  So then the machine would lift it up.  So
16    when it was the sewers that were very big, those
17    squares, the machine would do that all itself.
18             And sometimes we had to do that where
19    they had those big drainage.  But then -- but
20    what we mostly did was what I just told you a
21    little while ago, that we will bring up the pipes
22    so they could be level with the ground.
23         Q.  What equipment did you use?
24         A.  A helmet and a --
25                  THE INTERPRETER:  Safety hat,
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 1    interpreter's correction.
 2         A.  Safety hat and the vest.
 3         Q.  What sort of tools did you use?
 4         A.  The shovel was the only one that I was
 5    using, because like I was telling you, it's only
 6    to cover.  It was just to cover so it could be at
 7    level.
 8         Q.  Were you covering pipes with dirt?
 9         A.  The small ones, yes, with the dirt.  And
10    at the end when the pipe was looking like this
11    (indicating) -- so when it was at the level of
12    the ground, they would put concrete that it would
13    be round and it would look just like this
14    (indicating).
15         Q.  Did you participate in putting concrete
16    down?
17         A.  No.  Just sometimes, but only to tighten
18    up.  But I would never pick that up.  Sometimes
19    to just tighten up.  But what I was in charge is
20    to cover in the ground and to make it level.
21                  THE REPORTER:  Are you saying
22    tighten or tidy?
23                  THE INTERPRETER:  Tighten.
24                  MS. GRUBER:  What was the answer to
25    that, because I was going to ask --
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 1         Q.  Are you saying tidy or tighten?
 2         A.  Yes, to tighten when it was a chain
 3    that -- it was needed.  But otherwise, it would
 4    just be covering.
 5         Q.  Why would you have to tighten the pipe?
 6         A.  No.  It was the concrete that they would
 7    put around it.
 8         Q.  And what did you do with the concrete?
 9         A.  Well, like I'm telling you, when the
10    pipe ends right here (indicating), it goes to a
11    drainage.  And then the concrete is a little
12    piece like this.  And then you had to level it up
13    so -- level it up so it would look nice like
14    this.
15         Q.  Is that what you mean when you say
16    tighten?
17         A.  Yes.  Sometimes when the tractor would
18    come -- but it was sometimes the tractor would
19    bring it.
20         Q.  And did you have to use a tool to make
21    the concrete look nice?
22         A.  Well, with the shovel, I would level it
23    up.  The ground, I would level it up with the
24    ground -- with the shovel.
25         Q.  How would you do it with the concrete?

ROA 245



Deposition of Evaristo Verdugo Morales 28

Clark Bolen, Inc.

 1         A.  What do you mean?
 2         Q.  Well, when you were leveling -- didn't
 3    you tell us that you had to make the concrete
 4    pipe look nice sometimes?
 5         A.  That's when I would level it up with the
 6    shovel on the ground so it would get even.  And
 7    then that's when they would bring the concrete
 8    and they would pour it -- pour it in there.
 9         Q.  But when did you tighten it up?
10         A.  What do you mean?  Well, when the
11    machine would bring it where -- from where it
12    was.  So sometimes the machine -- but it was only
13    sometimes that the machine would bring it.  And
14    it would lift it up, and I would just put the
15    chain underneath.  So -- but it was mostly my
16    other friend who did that.  I would -- what I
17    would do mostly was to cover it up.
18         Q.  And the only tool that you used was a
19    shovel?
20         A.  Yeah, there was just a shovel.
21         Q.  Did you have to do any bending?
22         A.  Yes, but just like this (indicating).
23    Not bending, but it's just like kind of -- but I
24    had to do it with the shovel.  But I had to pull
25    it with the shovel.  Only like this.  I would
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 1    have to do it only like this.
 2         Q.  Is that a yes or a no?
 3         A.  What do you mean?
 4         Q.  I mean did you have to do any bending on
 5    that job or not?
 6         A.  Sometimes.  But mostly it was standing
 7    with the shovel.
 8         Q.  Was the dirt that you were moving loose,
 9    or did you have to dig it?
10         A.  Loose.
11         Q.  Did you have to use a wheelbarrow to
12    transport the dirt, or was it already there?
13         A.  No.  The soil was already there.
14         Q.  Okay.
15         A.  It was the machine that would be digging
16    around on the edges sometimes.
17         Q.  When you were working at ISM, did you
18    have to do any bending?
19         A.  Like right -- like this?  Like this?
20    No.  But I would just kind of go like this to
21    tight up -- tighten up.  And the first one, no,
22    because it was high.  But at the second one, yes.
23    I had to kind of crouch like this.
24                  MS. GRUBER:  Okay, I don't have any
25    other questions.
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 1                      EXAMINATION
 2    BY MR. MCDANIEL:
 3                  MR. MCDANIEL:  At the first job,
 4    how long did he work?  How many months did he
 5    work approximately?
 6                  THE WITNESS:  About three months, I
 7    think.  Something like that.  From May until
 8    November in both jobs.
 9         Q.  So a total of no more than five or
10    six months?
11         A.  About six months.  But like I was
12    saying, it's not that I was working 12 hours.  I
13    was working six hours, five hours Monday through
14    Friday.
15                  MR. MCDANIEL:  Nothing further.
16    I'll get a copy.
17                  (The deposition was concluded at
18    4:15 PM)
19

20

21

22

23

24

25
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1         (Dr. Douglas Stofko, having been duly sworn, 

2 testified as follows:)

3 DIRECT EXAMINATION BY MR. McDANIEL:

4      Q.  Dr. Stofko, I'm Preston McDaniel.  We met before 

5 the deposition.  Along with my co-counsel we're 

6 representing Mr. Morales as a result of his Workers' 

7 Compensation case.  Don Gibson is my co-counsel.  And Don, 

8 COVID hit him pretty hard, and he wound up developing 

9 severe heart problems.  And that's one reason I became 

10 involved in the case.  I've been involved since the 

11 original hearing scheduled back in 2021.  

12      So I'm here to take your deposition.  I'm trying to 

13 find out information in reference to the records and your 

14 opinions and that kind of thing.  So I want to be able to 

15 rely on your testimony.  So if you don't understand the 

16 question I ask you, please get me to repeat it, okay?  

17      I've been doing this for a long time, so I sort of 

18 tend to bounce around and don't follow exactly rules in 

19 reference to making sure, I guess I could say try and make 

20 it a little bit more friendly than just getting the 

21 basics.  So if you need to take a break please let me 

22 know.  We'll be glad to take a break.  We're going to be 

23 marking a lot of documents and asking you a lot of 

24 questions about those, so let me know.  

25      So anyway, with that said, this lady -- I know you've 
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1 had your deposition taken before -- she's going to be 

2 taking down everything we say.  So try to give her verbal 

3 answers.  People ask me all the time, they say, you know, 

4 "I speak two languages.  I speak Southern and English."  

5 Southern is my first language, so try to stay away from 

6 "uh-huh" and "huh-uh" and shaking of the head.  All right?  

7      A.  Yes, sir.

8      Q.  First, give me your background and experience.  I 

9 know you're a neuro surgeon.  I don't need a lot.  Just 

10 tell me --

11      A.  Yeah.  I'm a board certificate neuro surgeon with 

12 fellowship training in endo vascular and super vascular 

13 neuro surgery.

14      Q.  Where did you do your training?

15      A.  Philadelphia College of Osteopathic Medicine.

16      Q.  And what about -- osteopathic medicine?

17      A.  Uh-huh.

18      Q.  All right.  And then where did you do your 

19 residency in neuro surgery?

20      A.  That's, my residency was a consortium of 

21 hospitals in Philadelphia.

22      Q.  Are you originally from that area?

23      A.  I'm from western Pennsylvania.

24          (PROGRESS NOTE MARKED AS PLAINTIFF'S EXHIBIT 

25 NUMBER 1 FOR I.D.)
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1      Q.  Philadelphia is a beautiful city.  Now, we've got 

2 a report in front of you.  I want to go through that.  

3 First off, this is a report from your office?

4      A.  It is.

5      Q.  And it's a progress note with Josephine Jennings?

6      A.  Correct.

7      Q.  Prior to going through that let me ask you, you 

8 performed -- tell me about the surgery you performed on 

9 Mr. Morales.

10      A.  Mr. Morales had a fall that he suffered a T-12 

11 unstable fracture, which we call a three column fracture.  

12 So he ended up receiving a T-11 through L-1 percutaneous 

13 fusion.

14      Q.  Now, you just referred to a three column 

15 fracture?

16      A.  Uh-huh.

17      Q.  What does that mean?

18      A.  It means that we divide the thoracic spine, 

19 because that's where his fracture was, into three columns, 

20 anterior, middle, and posterior column.  And when we have 

21 fractures through two or more of those columns we deem 

22 that as unstable.  And we typically want to surgically 

23 correct that.

24      Q.  At what level was that fracture?

25      A.  His fracture was T-12.
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1      Q.  So did it involve the entire T-12 vertebrae?

2      A.  The vertebrae and/or the posterior elements, 

3 which are pedicles or lamina.  And then he also had 

4 ligamentous injury that was appreciated on MRI.

5      Q.  Now, ligamentous injury, that was between the 

6 T-12 and another vertebrae?

7      A.  It's at the T-12 level from his fractures, yes.

8      Q.  And you performed a fusion?

9      A.  Correct.

10      Q.  With what kind of instrumentation?

11      A.  What is that -- please specify what you mean by 

12 what instrumentation.

13      Q.  In other words, I believe's he's got screws and 

14 rods in his back?

15      A.  Correct.  Those are called pedicle screws and 

16 rods, yes. 

17      Q.  And that procedure involves, how many vertebrae 

18 are involved in that procedure?

19      A.  T-11 to L1.  So T-11 to T-12, T-12 to L-1.

20      Q.  So it involves --

21      A.  Three vertebral bodies.

22      Q.  In other words, basically you fuse those three 

23 bodies together?

24      A.  Correct.

25      Q.  They lose their mobility?
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1      A.  Well, there's not a ton of mobility in the 

2 thoracic spine to begin with because of your ribs so ---

3      Q.  Right.  But in other words, it involves the L-1 

4 as part of the procedure, the L-1 and the T-11 are 

5 involved?

6      A.  Correct.

7      Q.  I believe the pedicle screws, are they into those 

8 vertebrae, or are they outside?  Explain that to me.

9      A.  They go through the pedic into the vertebral 

10 body.

11      Q.  Now, when you do a fusion what effect does it 

12 have on the vertebrae adjacent, above the fusion and the 

13 vertebrae below the fusion?

14      A.  It can add added stress to above and below the 

15 fusion construct.

16      Q.  And that added stress -- how long have you been 

17 practicing by the way?

18      A.  As an attending?  Nine years.

19      Q.  The reason I ask that, I just want to say you've 

20 done a lot of fusion surgeries, lumbar, thoracic, and 

21 cervical?

22      A.  Cervical, correct.

23      Q.  My point is, and you just mentioned it, it puts 

24 additional stress on the vertebrae above and below?

25      A.  Correct.
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1      Q.  Does it increase the likelihood that they will 

2 develop problems at those vertebrae?

3      A.  It may.

4      Q.  They may develop problems, but does it increase 

5 the likelihood that they may?

6      A.  Yes.

7      Q.  Now, in your first, your original notes at the 

8 hospital -- and we're going to get into those in a minute.  

9 But you understood that he fell, he was standing four foot 

10 off the ground on a ladder, correct?

11      A.  My understanding was he fell from a ladder.  The 

12 exact height I don't remember at all, yeah.

13      Q.  And the fall, he fell on his buttocks according 

14 to the records.  And we'll get into those in a little bit.  

15 But according to those records he fell from that height.  

16 And it was sufficient enough impact to cause a chance 

17 fracture or a burst fracture of the T-12?

18      A.  Correct.

19      Q.  Significant amount of force on the entire spine, 

20 would that be correct?

21      A.  Significant for him to cause that fracture.

22      Q.  Right.  And I believe he was, also as part of the 

23 diagnosis he was unconscious after the fall?

24      A.  If that's what the record states.

25      Q.  You don't remember?
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1      A.  Yes, I don't remember.

2      Q.  Like I said, I know we're dealing with records 

3 from 2019.  

4      A.  Sure.

5      Q.  All right.  Now, let's go through with that 

6 background and that explanation, let's go through this 

7 report.  And this is a progress report from Josephine 

8 Jennings?

9      A.  Correct.

10      Q.  I believe I've heard reference to -- can you look 

11 at this report and tell me whether or not he was seen 

12 prior to that recently?  In other words, was he seen by 

13 one of your physicians, one of your assistants prior to 

14 that, Alana Cole?

15      A.  Prior to this note?

16      Q.  Yes.

17      A.  Yeah.  He's been seen multiple times which are 

18 laid out pretty clearly in this note.

19      Q.  So let's see, where's the one --

20      A.  By both Alana Cole as well as Josephine Jennings 

21 who are both physicians assistants with my service.

22      Q.  So it looks like --

23      A.  So he was originally operated on on 10/11 of 

24 2019.  His first office visit was a standard, what we do 

25 is a two week wound check, on the 23rd of October '19.  

ROA 259



Page 11
1 Then he had a six week post op visit, which is also 

2 standard in our office, on the 20th, excuse me, on 

3 November 20th of '19.  And then he was also seen on 

4 January 8th of 2020, which was his 12 week, which is our 

5 if you are doing well go back to work; you're cleared.

6      Q.  Right.  And then I see in reference to some other 

7 dates in between there there's reference to a March 26th 

8 date where he had a motor vehicle accident?

9      A.  Correct.

10      Q.  So your physicians assistant was aware of that at 

11 the time of this evaluation?

12      A.  Correct.

13      Q.  And also, would Alana Cole have been aware of 

14 that on November the 27th?

15      A.  Correct.

16      Q.  Then there's also a reference to a December 31st, 

17 '22 accident.  So she was aware of that accident at that 

18 time?

19      A.  Yes.  At the time that the accident happened you 

20 mean?

21      Q.  No.  I mean at the time of this treatment.

22      A.  At the time that she'd seen him if it was after 

23 that date she would be aware of that, yes. 

24      Q.  So in other words, and that was December 31st of 

25 '22.  And she saw him on January 10th, '24, correct? 
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1      A.  Correct.

2      Q.  And also, it looks like Alana Cole -- correct me 

3 if I'm wrong, but if looks like Alana Cole or somebody 

4 from your practice saw him on November the 27th?

5      A.  Correct.

6      Q.  Of 2023?

7      A.  2023.  Yes, sir.

8      Q.  And tell me, it looks like that on November 27th 

9 Ms. Cole or your office ordered MRI's of the cervical and 

10 lumbar spine and also a CT of the thoracic and lumbar 

11 spine?

12      A.  Correct.

13      Q.  I know but tell me, why do you do a CT of the 

14 thoracic spine and not an MRI of the thoracic spine?

15      A.  CT was to evaluate the previous construct that 

16 was done.

17      Q.  Right.

18      A.  MRI has a, tends to have a lot of mushy -- he did 

19 have done as well.  It cuts through that, but tends to 

20 have a lot of motion artifact from the screws and rods 

21 that are there.  So the CT was better to more assess the 

22 screws and the fusion that we did to make sure there was 

23 nothing aberrant with that construct that was done in 

24 2019.

25      Q.  Now, then on down it says that he continues to 
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1 have constant mid thoracic back pain that worsens with 

2 cold or movement.  

3      A.  Uh-huh.

4      Q.  So that was one of her objective findings?  

5 That's what he was reporting?

6      A.  You would have to ask her that, but that's what 

7 it looks to be based on the note, yes.

8      Q.  And you repose confidence in your PA's?

9      A.  Excuse me?

10      Q.  You repose confidence in your PA's?

11      A.  Yes, correct. 

12      Q.  And they are authorized to make treatment 

13 recommendations?

14      A.  Yes.  In the state of South Carolina they can 

15 practice and make --

16      Q.  I understand.  I'm not trying to be 

17 argumentative.  I'm just trying to establish that --

18      A.  Yes.

19      Q.  In other words, either on November 27th or 

20 January 10th did you see Mr. Morales?

21      A.  Did not.

22      Q.  Have you personally reviewed the MRI scans?

23      A.  I have, yes.

24      Q.  You have?

25      A.  Yes.

ROA 262



Page 14
1      Q.  Did you review them prior to either one of these 

2 visits or --

3      A.  I reviewed them prior to the visits that they saw 

4 the PA's or the mid levels.

5      Q.  So we can go over to -- tell me about the 

6 findings in reference to the -- let's talk about the 

7 lumbar spine to start with.  There was mild foraminal 

8 stenosis noted at L-2 - 3.  Tell me, do you remember the 

9 findings of the MRI?

10      A.  Yeah, I reviewed them.

11      Q.  Well, tell me about them in reference to -- am I 

12 correct that L-2, L-3 that's the level adjacent to the 

13 fusion site; is that correct? 

14      A.  Yes, L-2, 3.

15      Q.  So that would be the vertebrae --

16      A.  It's really, really the adjacent is L1, L2 

17 because there's screws into 1.  So adjacent is really L2 

18 vertebral body, yes.  So they're all adjacent, but 

19 immediately adjacent would be L-1, L-2 not L-2, L-3.

20      Q.  Well, in reference to our previous discussion 

21 that is one of the levels at which it would cause a 

22 heightened probably of developing --

23      A.  It would be, L-1, L-2 would be the more direct 

24 effected level.  Because your screw's into L-1 vertebral 

25 body.  So the L-1, L-2 junction would be highly more 
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1 stressed than the L-2, L-3 junction.

2      Q.  I got you.

3      A.  So what you're saying you could carry through the 

4 whole spine, which is saying that because you had a fusion 

5 at L-1, L-2, L-4, L-5 are more susceptible.  That's not 

6 necessarily true.

7      Q.  Well, tell me about your recollection --

8      A.  So the MRI that I reviewed has some mild 

9 degenerative changes, some mild foraminal changes, which 

10 all looked to be degenerative or chronic in nature.  He 

11 also had some lipomatosis, which was seen on his prior 

12 MRI, which is fat, just fat around the thecal sack.  

13 Because it's not the spinal cord at that level.  That was 

14 appreciated on his 2020 imaging that was done more so than 

15 his 2023 MRI.

16      Q.  All right.  And so based on the MRI they pretty 

17 much were the same?

18      A.  Yes.  They -- called the, what we call the fat 

19 changes on the MRI that was just done more recently.  But 

20 other than that they were the same.

21      Q.  Was there any notation in the level just adjacent 

22 to and above would be the T-11?

23      A.  T-10, T-11.

24      Q.  Did you appreciate anything in there?

25      A.  It's a lumbar spine MRI.  So it doesn't cut to 
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1 that level.  And again, even if it did the motion artifact 

2 sometimes can be very difficult to tell those, right in 

3 those areas.

4      Q.  Now, she made recommendations for treatment.  I 

5 want to talk about on page four of five she talks about, 

6 "The patient has been having ongoing mid thoracic back 

7 pain since his surgery in 2019".  

8      A.  Okay.

9      Q.  Do you see that at the top of --

10      A.  Okay.

11      Q.  Top of the paragraph under fusion?

12      A.  Yes, I see it.

13      Q.  And then further down from that, "Patient's main 

14 complaints are in regards to his chronic mid back pain 

15 overlying the pedicle screws as well as new complaints of 

16 radicular type pain".  

17      A.  Uh-huh.

18      Q.  So his major complaint was his mid back pain over 

19 the fusion site?

20      A.  Uh-huh.

21      Q.  And part of her recommendation for treatment she 

22 recommended a referral to pain management.  But was part 

23 of that in reference to those findings which are directly 

24 related to the fusion?

25      A.  Well, her referral to pain management was more 
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1 because she found sacro iliac joint dysfunction on him for 

2 SI joint injections from the best of my recollection of 

3 the discussion we had as well as the note that's in front 

4 of me.  And so his mid back pain and also benefit from 

5 left SI joint injection therapy for pain management for 

6 his left lower extremity radicular complaints that he was 

7 having at that time.

8      Q.  What would be the treatment for the pain over 

9 the, back pain overlying the pedicle screws?

10      A.  It could be musculo -- it's typically musculo 

11 skeletal in nature.  So from a pain management, physical 

12 therapy, and potentially plus or minus what we call 

13 trigger point injections, which are just not epidurals but 

14 small injections into the muscle themselves to release 

15 some discomfort.

16      Q.  So that would be what you would be recommending 

17 in reference to simply that problem alone?

18      A.  Correct.

19      Q.  So in other words, regardless of the findings in 

20 the lumbar spine and regardless of the findings in the 

21 cervical spine he needed treatment in reference to -- your 

22 group and y'all were recommending treatment for the 

23 pedicle screw pain?

24      A.  At that time.  But if you go back he didn't have 

25 any of those complaints at his, up to his 12 week, up to 
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1 his 12 week.  So these are all new complaints after 

2 unfortunately for him two new onsets of trauma.

3      Q.  Well, let me ask you about that.

4      A.  Sure.

5      Q.  So basically according to your recollection he 

6 was not complaining of the pain in his, over his screws 

7 until after 12 weeks?

8      A.  Correct.

9      Q.  We'll go into that in a minute.  All right.  Now, 

10 at this time it's your recommendation that he have 

11 treatment for that problem with his mid back?

12      A.  Correct.

13      Q.  And let me ask you this.  Do you do hardware 

14 removal on patients?

15      A.  I do.  Very rarely.  Typically very young 

16 patients, but I do.

17      Q.  Do you know Dr. Steven Poletti?

18      A.  No.

19      Q.  Do you know Dr. Leonard Forrest?

20      A.  Do not.

21      Q.  With Southeastern Spine?

22      A.  I don't know who they are.  Am I supposed to?  

23 Should I know them?  

24      Q.  Well, I mean they're board certified orthopedic 

25 surgeons here in Charleston.
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1      A.  I'm neuro surgeon though.

2      Q.  They're board certified orthopedic surgeons.

3      A.  Okay.

4      Q.  I think Dr. Forrest has two board certifications, 

5 one in reference to orthopedic surgery and the other one 

6 in reference to pain management.

7      A.  Okay.

8      Q.  Anesthesiology.

9      A.  Okay.

10      Q.  Now, they have both seen -- Dr. Forrest saw him 

11 at the time of the first hearing back in March of 2021, 

12 prior to that.  

13               MS. GRUBER: Objection.  There was a previous 

14 hearing in August of 2020.  

15               MR. McDANIEL: So?

16               MS. GRUBER: Well, you keep saying the 

17 original hearing.  There was a --

18      Q.  Okay.  There was a hearing scheduled in March of 

19 2021 which was held.  And the commissioner made a decision 

20 at that time.  But my point is that Dr. Forrest saw him 

21 back then and Dr. Steven Poletti saw and reviewed all 

22 these MRI's that you've reviewed also.

23      A.  Uh-huh.

24      Q.  And Dr. Poletti and Dr. Forrest had expressed the 

25 opinion that he would benefit from elective screw removal 
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1 if he wanted to have that?

2      A.  Sure.  Does Doctor -- these doctors, do they do 

3 trauma?  I forget.  Southeastern Spine, they're a heavy 

4 trauma center?  They deal with trauma patients?

5      Q.  No.

6      A.  Okay.  And they're neuro surgeons?

7      Q.  I do not know whether or not they do trauma 

8 surgery on --

9      A.  And they're neuro surgeons?

10      Q.  They're orthopedic surgeons.

11      A.  Okay, okay.  And there's no board certification 

12 for spine surgery, so they're just board certified general 

13 orthopedists.  So they do knees and hips, or what do they 

14 do?

15      Q.  They limit their practice to backs.

16      A.  Oh, okay.  Yeah.  You'd have to -- that's their 

17 opinion.  We all have our opinions so ---

18      Q.  Well, I'm really asking for yours.

19      A.  Yeah.

20      Q.  When's the last time you actually physically 

21 examined Mr. Morales?

22      A.  You'd have to go back through the notes and see.  

23 I don't know off the top of my head.

24      Q.  But neither of the last two times did you --

25      A.  Correct.  Did not.
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1      Q.  When's the last time you looked at his back?

2      A.  You'd have to go through the notes to see when I 

3 saw him last.

4      Q.  And in fairness to you would you need to see him 

5 personally to be able to make a determination as to 

6 whether or not you would agree or disagree with 

7 recommending elective screw removal?

8      A.  A hundred percent.  It's a surgery.

9      Q.  Right, right.  To remove the --

10      A.  Correct.  So --

11      Q.  Tell me what, in reference to his procedure if 

12 you determine that hardware removal would benefit him, 

13 what would you be talking about?  What would you 

14 recommend?  What would be removed?

15      A.  I'm sorry.  Just clarify your question.

16      Q.  Okay.  They recommended elective hardware removal 

17 --

18      A.  I have to stop.  They?  I don't know who they 

19 are, okay?  I don't know their background.  And I don't 

20 know anything that they reviewed.  So it's hard -- all due 

21 respect, somebody else's recommendation without knowing 

22 who they are and what they've seen isn't a whole lot.  For 

23 me to make my recommendation on what I would and would not 

24 remove, do hardware removal on a patient; is that what 

25 you're asking me?
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1      Q.  Yeah.

2      A.  Let's just stick to that and not who they are --

3      Q.  Right.  I was trying to --

4      A.  -- play into my decision making of what somebody 

5 else's recommendations are that I don't, okay?

6      Q.  And I wasn't trying to do that.  I'll agree with 

7 you.  What I was trying to do was just simply preference 

8 that like if you saw him and recommended what would you 

9 recommend?

10      A.  If I recommended hardware removal or my decision 

11 to do hardware removal?

12      Q.  Yes, yes.

13      A.  You've got to be more specific please.

14      Q.  Okay.  If you saw him and you found that you 

15 recommended hardware removal explain -- a commissioner's 

16 going to read this.  And he's going to say, "Okay.  What 

17 would you recommend removing?  And what would be removed?"

18      A.  The screws and the rods.

19      Q.  All that would be removed?

20      A.  Correct.

21      Q.  Let me ask you this.  Is one of the things that 

22 would be, that you would consider at the time that you 

23 evaluated and saw him as to whether or not you'd recommend 

24 hardware removal, would be the condition of his thoracic 

25 spine now?
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1      A.  No.  Typically the reason for hardware removal is 

2 for him specifically would be site infection, would be 

3 pain at the incision site on -- not on movement, but it 

4 would be more that he can feel the hardware like he can 

5 actually sense the hardware.  And he's sensing it in those 

6 focal areas.  But as far as having just musculo skeletal 

7 pain, I think there's lots of other reasons for him to 

8 have that that does not incite another surgery.  That in 

9 itself is not recommended for me to take him back, put him 

10 under general anesthesia, and remove hardware.  

11      So if he was having incision site pain, like I lean 

12 back, I'm on a chair, I can feel the screws.  That's a 

13 different -- but based on this, this is more just diffuse 

14 thoracic musculo skeletal discomfort, which can be from 

15 other traumas, falls, just lots of other reasons to do 

16 that, which I don't believe immediately you jump from that 

17 to let's remove the hardware; that's going to fix the 

18 problem.

19      Going back through an incision, opening up the muscles 

20 again doesn't necessarily going to resolve musculo 

21 skeletal pain.  In fact, it can re-agitate it or make it 

22 worse.  So they that you speak of, I don't know that I 

23 agree with them, right, that you're speaking of without 

24 seeing and knowing.  Because based off this it doesn't 

25 look to me like it's a very focal.  It's just diffuse 
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1 thoracic discomfort.  He's also having lumbar pain.  He's 

2 having thoracic pain -- I'm sorry -- cervical pain.  He's 

3 pretty much whole spine problems.

4      Q.  Of course Mr. Morales is Spanish speaking only.  

5 And of course that causes some difficulty.

6      A.  Sure.  But we, you know we do use translators 

7 though, right?

8      Q.  Yeah.

9      A.  But yes, I agree with you.

10      Q.  And of course, when he's talking about mid back 

11 pain overlying the pedicle screws.  So I think earlier in 

12 your testimony you said that if he was having problem with 

13 pain on the screws when he leaned back, or like if you 

14 touch him and it causes pain --

15      A.  Focal pain.

16      Q.  -- focal pain -- that would be a reason to 

17 consider hardware removal?

18      A.  Consider.  After we maximize conservative 

19 management, right?  Rarely do we want to go from the least 

20 aggressive to the most aggressive skipping all the steps 

21 in between.

22      Q.  Well, Doctor, Mr. Morales has testified under 

23 oath repeatedly.  And I'm going to show you later on some 

24 pictures.  But he has repeatedly testified at least since 

25 that March hearing of 2021 when I was involved that he has 
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1 exquisite pain.  And I have actually touched his back.  

2 And he has exquisite pain over his screw sites.  And he, 

3 when he leans back -- he does not lean back in the car.  

4 He sits up.  So does that go along with your previous 

5 testimony about those are the types of problems that you 

6 would at least consider screw removal?

7      A.  After we maximize medical therapy.

8      Q.  So the first step would be what this lady, the PA 

9 has recommended, Jennings?

10      A.  Let's call them by their titles please.  Yeah.  

11 By the Physician's Assistant.

12      Q.  I'm sorry.  I did not mean to be offensive.

13      A.  Well, would be to her.  So yes, after we maximize 

14 what she put in her note then I think it's more reasonable 

15 at that point somebody that I would see.  Again, when 

16 we're considering surgical intervention, because we 

17 maximize medical intervention, that's when I get involved.

18      Q.  I agree.  I understand completely.  So again, in 

19 reference to the mid back pain and given our discussion 

20 here, you would recommend that treatment -- this would be 

21 the first step in that treatment?  So he should have this 

22 treatment available in reference to his pedicle screws?

23      A.  Yeah.  We wouldn't recommend it if we didn't 

24 believe it would help him or he should try it.  Yes, sir.

25      Q.  So that's your office recommendation at this 
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1 time?

2      A.  Correct.

3      Q.  All right.  In reference to his thoracic --

4      A.  Thoracic.  Yes, sir.

5      Q.  And those are, all of your opinions have been 

6 stated to a reasonable degree of medical certainty?

7      A.  Yes, sir.

8          (OCTOBER 10, 2019 RECORDS MARKED AS PLAINTIFF'S 

9 EXHIBIT NUMBER 2 FOR I.D.)

10               MR. McDANIEL: Any objection to admission of 

11 Plaintiff's Exhibit --

12               MS. GRUBER: No.

13      Q.  All right.  Doctor, of course his injury occurred 

14 and y'all saw him back in October the 10th of 2019.  And 

15 these are records from Trident Health Systems.  

16      A.  Yes, sir.

17      Q.  First off, do you know the first doctor is 

18 Dr. Sean Jones.  Do you know ---

19      A.  It's Sean Jones.  Yes, sir.  He's a trauma 

20 surgeon.

21      Q.  And in reference to on page two of his note in 

22 additional history the patient's only complaint was lower 

23 back pain without any neuralgia consciousness; do you see 

24 that?

25      A.  On the second page?
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1      Q.  Second page.  I'm sorry.

2      A.  For the review of systems, sir?  I'm not sure 

3 exactly -- 

4      Q.  Well, additional history, HIP, is that --

5      A.  That's -- yeah, it's review of systems though.  

6 So this, we have a different second page.

7          (Deposition went off the record for a brief 

8 period of time.)

9      Q.  Now, look at page two.

10      A.  Okay.

11      Q.  It says additional history notes; is that 

12 correct?

13      A.  Correct, sir.  Yes, sir.

14      Q.  And basically Spanish speaking only.  And 

15 patient's only complaint was lower back pain without any 

16 neurologic symptoms?

17      A.  Correct.

18      Q.  All right.  The next page is reference to 

19 medications.  And how heavy of a drug is fentanyl?

20      A.  I mean what do you mean "heavy of a drug", sir?

21      Q.  Well, in other words like in reference to pain --

22      A.  It's a narcotic.

23      Q.  That was given IV.  All right.  Flip on over to 

24 page five.  And Dr. Jones recorded musculo skeletal 

25 decreased range of motion, midline spine tenderness, 
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1 muscle tenderness, paraspinal tenderness, back board.  So 

2 at that time was he reporting low back pain?

3      A.  To be specific it would be low thoracic pain, but 

4 yes.

5          (ALANA COLE REPORT MARKED AS PLAINTIFF'S EXHIBIT 

6 NUMBER 3 FOR I.D.)

7      Q.  Now, this is a report from Alana Cole.  That's 

8 your PA, Alana Cole?

9      A.  It's a consultation note from my service for 

10 which Alana Cole scribed.  Yes, sir.

11      Q.  And then I believe on page -- she discussed this 

12 with you and both of y'all signed that?

13      A.  Correct.

14      Q.  Now again, in reference to the history of course 

15 there's where it gives the history of ladder falling about 

16 four feet landing on his buttocks and possible fall on the 

17 head as well with brief consciousness.  Alana Cole 

18 recorded, "Patient's only complaint was lower back pain 

19 without any neurologic symptoms."  Would that be her --

20      A.  Yes.  Probably information she got potentially 

21 even from the previous notes to my suspicion.

22      Q.  She recorded under ROS, review of systems, 

23 difficulty with speech?

24      A.  Yeah.  I can't answer that.  That's review of 

25 symptoms.  And to me it looks like an error, but you'd 
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1 have to -- I'm not sure.

2      Q.  On page three she did -- it looks like she did -- 

3 under it says general appearance and then neuro/CNS.  What 

4 is that record there?

5      A.  It's the physical examination.  It's the 

6 neurological exam.

7      Q.  She records in there that break away pain and 

8 bilateral lower extremities on straight leg raising?

9      A.  Uh-huh.

10      Q.  So she performed straight leg raise?

11      A.  Well, she didn't.  He did.  She had him do it.  

12 Is that what you mean?  I mean, she's testing lower 

13 extremity muscle strength testing.  And he has break away 

14 pain, which means that he can't fully cooperate with the 

15 exam for the duration that we like because he's in too 

16 much discomfort because of his fracture.

17      Q.  Right.  He couldn't lift his legs as high --

18      A.  No, he could.  He just can't do it for the length 

19 and the duration that we want, because it breaks away 

20 because his back hurt too bad.

21      Q.  Right.

22      A.  So he could do it.  It's just that he didn't do 

23 it for the duration.

24      Q.  Along with that is then on page one of three -- 

25 there's a record here.  These are the MRI scans that were 
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1 taken.  These are the reports that were taken at that 

2 time, the scans that were taken at that time on page one 

3 of three.

4      A.  That's not --

5      Q.  Oh, that's your operative note.  Excuse me.  I'm 

6 sorry.

7      A.  Correct.

8      Q.  Now, it said it was then discussion with patient 

9 via translator he could benefit from formal surgical 

10 correction for which he understood and agreed.  So there 

11 was a translator present throughout all this?

12      A.  Translator phone.

13      Q.  Translator phone?

14      A.  Yeah.  I don't remember exactly specifically on 

15 him, but we use translator phones throughout the hospital 

16 for Spanish speaking patients or any non-English speaking 

17 patient.

18      Q.  Sure, absolutely.  So you are communicating with 

19 him and his reports were being recorded by a medical 

20 translator?

21      A.  If it's via the telephone then there's a 

22 translator via telephone.  If they're recording or not I 

23 don't know the system of the hospital what they use, if 

24 they record them or not.

25      Q.  I'm sorry.  I didn't mean to -- it wasn't in 

ROA 279



Page 31
1 reference to them recording it.  But in other words, you 

2 have a medically certified translator to translate the 

3 patient's complaints available?

4      A.  Yes, sir.  Yes, sir.

5          (SCANS MARKED AS PLAINTIFF'S EXHIBIT NUMBER 4 FOR 

6 I.D.)

7      Q.  Now Doctor, this looks like the -- what is this 

8 record?

9      A.  This looks like a CT of the thoracic and lumbar 

10 spine done at Moncks Corner Medical Center, Moncks Corner 

11 I guess.  I don't know what that is.  But it's a CT of the 

12 spine report or the thoracic lumbar spine.

13      Q.  How does -- you're not looking at the scans.  I 

14 think you've already -- you've actually done comparison of 

15 the scans taken back then and the ones now; am I right 

16 about that?

17      A.  Yes.  Compare MRI's they had done prior versus 

18 the recent MRI's, CAT scans.  Yes, we compare them all.

19      Q.  And of course on this one it records the chance 

20 fracture.  But then down at the bottom it says in 

21 reference to the lumbar spine it records degenerative disc 

22 disease L4 through S1 without significant osteo stenosis.  

23 Based on your recollection how does that compare to the 

24 one that was taken --

25      A.  You would have to ask the radiologist that read 
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1 this.  Because I don't comment on degenerative changes on 

2 a CAT scan.  Those are MRI findings.  So these are the 

3 radiology's findings.  Those are not appreciated by the 

4 neuro surgeons like myself.

5      Q.  And the same thing would apply to the CT of the 

6 cervical spine?

7      A.  Correct.  Yes, sir.

8      Q.  And the same thing would apply to the, I think 

9 there's one more under the thoracic, lumbar, spine, AP.  

10 That's x-rays?

11      A.  X-rays.  Yes, sir.

12      Q.  So again, you would -- you don't comment on 

13 degenerative changes?

14      A.  I don't put too much weight on degenerative 

15 changes on a CAT scan.  That's why we do the MRIs.

16          (FOLLOW UP REPORT MARKED AS PLAINTIFF'S EXHIBIT 

17 NUMBER 5 FOR I.D.)

18      Q.  Doctor, in reference to the other report you've 

19 already testified that y'all do a two week follow up, a 

20 six week follow up I think it is, and then a --

21      A.  12 week.  That's standard unless there's other 

22 issues or concerns with the patient that we bring them in 

23 other extra dates.  But those are standard follow ups for 

24 us for spine trauma.

25      Q.  In reference to the October 23rd, 2019 visit it 
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1 says, "Patient is accompanied by a family member who is 

2 interpreting".

3      A.  Yes.

4      Q.  So do you have available a translation service?

5      A.  Yes.  We would have available translation 

6 service.

7      Q.  Look at that first report and let me know whether 

8 or not you had any -- we know PA Alana Cole did this 

9 evaluation.  Did you review it or this particular one at 

10 the time?

11      A.  If there's imaging done I would have reviewed it 

12 at the time.  Yes, sir.  If there's concerns with the 

13 patient, if she stated that she spoke to me about it then 

14 I did.  If not, then possibly not.  Let me just review.

15      Q.  Okay.

16      A.  This is the two week check.  No, I would not -- I 

17 do not -- the answer is no.  Because this is a two week 

18 wound check, which sometimes is even done by our nurses 

19 because they're just wound checks.  But he was actually 

20 seen by a PA here.  Patient doing well.  Incision without 

21 issues.  So no, I did not see this patient, nor was there 

22 any imaging to look at at the time.

23      Q.  And this report and all of his reports of 

24 problems he's having was in reference to "is accompanied 

25 by a family member who is interpreting", correct?
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1      A.  For the 23rd?

2      Q.  Yeah.

3      A.  Yes, sir.  But just to be clear this was a wound 

4 check.  So that's the only purpose of this.  So sometimes 

5 these are actually seen by my nurses in the office just as 

6 wound checks, just to make sure the incision's healing.  

7 These aren't problem checks.  These aren't standardized, 

8 you know, overall how are you doing.  They're just wound 

9 checks.  It just happened to be at this time he was seen 

10 by one of my PA's because she must have been available.  

11      Q.  And acute bilateral low back pain unspecified 

12 whether sciatica.  That's the assessment.  And then the 

13 other is the 12th thoracic vertebrae closed fracture.  

14      A.  Correct.

15      Q.  So two diagnoses, correct?

16      A.  Correct.

17      Q.  Now, and then they talked about wanting to see 

18 him back with AP lateral x-rays.  And then it also says, 

19 "He and his translator state understanding and agreement 

20 to this", correct?

21      A.  Correct.

22      Q.  All right.  Now, let's go to November the 20th of 

23 2019.

24      A.  Okay.

25      Q.  All right.  In the patient history says, "Patient 
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1 is accompanied by a family member who is interpreting."

2      A.  Okay.

3      Q.  So on November 20th, 2019 Alana Cole saw him at 

4 that time, correct?

5      A.  Correct.

6      Q.  So again, it appears -- correct me if I'm wrong, 

7 but Alana Cole, PA -- I don't want to be offensive -- was 

8 relying on a family member for the interpretation of his 

9 complaints?

10      A.  As it appears, correct.

11      Q.  And again, she found acute bilateral low back 

12 pain, fall from a ladder, initial encounter.  And then on 

13 this one she said she discussed -- she notes doing well 

14 percutaneous.  But again, she relied on that 

15 interpretation by a family member for interpretation of 

16 his complaints that he was reporting?

17      A.  Correct.

18      Q.  Now, I put in here the x-ray of -- these are the 

19 ones taken in November that you had, I believe she ordered 

20 new -- do you have those images?

21      A.  I do not.

22      Q.  I'm going to pull those out and show you those.

23          (IMAGES MARKED AS PLAINTIFF'S EXHIBIT NUMBER 6 

24 FOR I.D.)

25      Q.  If you would Doctor, would you mind just identify 
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1 those for me?

2      A.  Sure.  First number six, Exhibit Number 6 is an 

3 EP thoraco lumbar x-ray showing the construct.  And this 

4 is November 20th of 2019.

5      Q.  And these would be -- what about the next two?

6      A.  The next one is a November 19th, 2020 lateral 

7 x-ray or thoraco lumbar showing the construct that was 

8 done with the good placement of hardware and the 

9 previously seen T-12 fracture, more appreciated on the 

10 lateral.  And then this is not labeled.  This is just 

11 another EP, which looks to be like this EP.  But there's 

12 no -- not even a name on that one, so I'm not going to 

13 comment.

14      Q.  All right.  We'll remove that one and make this 

15 one and two.  And in reference to those, just again for 

16 the record I've labeled those one of two and two of two.  

17 And those are the two reports you just went over; is that 

18 correct?

19      A.  Yes, sir.

20      Q.  Now, in reference to the report of November the 

21 20th if she ordered x-rays the scans that you referred to, 

22 does that appear to be the ones that she ordered at that 

23 time?

24      A.  Correct.

25      Q.  Now, the next one is January 8th of 2020.
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1      A.  I have it.  Yes, sir.

2      Q.  Again, "Patient is accompanied by a family member 

3 who is interpreting".

4      A.  Agree.  That's what it states.

5      Q.  So now, everything that Mr. Morales is reporting 

6 to her, to PA Alana Cole on all three of these visits 

7 she's relied on a family member for the interpretation of 

8 his complaints?

9      A.  Okay.

10      Q.  Is that correct?

11      A.  Correct.

12      Q.  Now, on this one on January 8th there's a record 

13 at the very last of that.  It says, "Complains of some 

14 mild pain in his left side when he lies down on that side 

15 but is otherwise without complaint."  

16      A.  I see it.

17      Q.  On page three of that document under treatment 

18 notes it says we will start some physical therapy?

19      A.  Correct.

20      Q.  He is somewhat deconditioned from being out of 

21 work and on restrictions for 12 weeks.  We will allow him 

22 to do physical therapy times three weeks and then return 

23 to work without restrictions.  He does not have to wear 

24 the brace any longer unless for comfort?

25      A.  Correct.
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1      Q.  And if he continues to have this pain he can call 

2 our office for further recommendations to which he and his 

3 family state understanding and agreement.  

4      A.  Correct.

5      Q.  So she gave him an out of work statement of three 

6 weeks.  She gave him physical therapy for three weeks.  

7          (PHYSICAL THERAPY RECORDS MARKED AS PLAINTIFF'S 

8 EXHIBIT NUMBER 7 FOR I.D.)

9      Q.  Now Doctor, during this time do you know whether 

10 or not your practice had an interpretation system in the 

11 office?

12      A.  We did.

13      Q.  And that would be -- what service do y'all use; 

14 do you know? 

15      A.  Do not know.

16      Q.  But it's basically trained certified translators 

17 that are medical translators?  In other words, for 

18 purposes of complying with the AMA standards and that kind 

19 of thing, correct?

20      A.  Correct.

21      Q.  But did you know at none of these times did you 

22 actually evaluate Mr. Morales?

23      A.  Correct.

24      Q.  Now, the last two notes that I think you reviewed 

25 the treatment plan with PA Alana Cole?
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1      A.  Correct.

2      Q.  But you didn't actually see Mr. Morales?

3      A.  Correct.

4      Q.  Now, I want to show you, these are physical 

5 therapy records.  Now, before we go into those has anybody 

6 ever told you that the family member that was there 

7 translating was a 13 year old niece?

8      A.  No.  Did not know that.

9      Q.  And that the other person that possibly was with 

10 him at times was a 14 year old nephew?

11      A.  Did not know that.

12      Q.  So all those reports and problems that he's 

13 reporting are based on translation by that family member, 

14 correct?

15               MS. GRUBER: I'm going to object.  These are 

16 questions based on facts that are not in evidence.  

17      Q.  Well, actually Counsel's wrong because 

18 Mr. Morales testified that under oath at the hearing that 

19 his 13 year old niece and 14 year old nephew were the two 

20 people that accompanied him and were doing the 

21 translation.  

22      Now Doctor, let's look at those records.  Of course it 

23 refers that you referred him, but that was actually Alana 

24 Cole, PA from your office referring for the physical 

25 therapy; is that correct?
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1      A.  Her orders go under me.  So it's me.  She's an 

2 extension --

3      Q.  Do you sign off on --

4      A.  Yeah.  But you should know that, right?  So it's 

5 an extender.  She's an APP, right?  So she's an extender 

6 of me.  So all her orders, anything that she's doing is 

7 acting under me.

8      Q.  I got you.  I didn't know.  Some practices 

9 actually they like them to, they personally sign off.

10      A.  Yeah.  So it's me.  It's ordered under me.  Yes, 

11 sir.

12      Q.  You'll see that on that first page there was a 

13 translator involved there throughout the entire time.  

14 Would you mind over there on the current level of 

15 function, do you see that?

16      A.  I do.

17      Q.  What kind of problems was he reporting?

18      A.  Limitations with ascending stairs, bathing, bed 

19 mobility, bending, carrying, cleaning, vacuuming, 

20 sweeping, climbing a ladder, descending stairs.  It's all 

21 blurry.  Driving, lifting from floor, kneeling, lifting 

22 overhead, sleeping -- looks like sleeping greater than six 

23 hours -- squatting, sustained sitting, sustained standing, 

24 twisting, turning, shoveling, walking.

25      Q.  And under observations it says observation 
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1 comment, "Interpreter present during initial evaluation 

2 and helped patient complete paperwork as well as BP taken 

3 and sitting on the R, right upper extremity."  Is that 

4 correct?  So there was an interpreter present throughout 

5 that?

6      A.  Uh-huh.

7      Q.  All right.  I'm going to ask you to flip over to 

8 page three.  And this is the page I'm referring to.

9      A.  Uh-huh.

10      Q.  Under treatment notes, what subjective complaint 

11 is he making?

12      A.  Doing good, some soreness still where screws are 

13 present.  He reported --

14      Q.  Exercise went okay at home.  He was reporting at 

15 that time pain over the screws, soreness?  

16      A.  Some soreness still present where screws are 

17 present, which I'm not sure who knows where the screws are 

18 present other than the incision site.  So that can be 

19 incisional site discomfort too, which aren't directly from 

20 the screw.  It's from the incision that was made, the 

21 muscle.  So yes, that's a subjective complaint.  I agree 

22 with what's written here.  

23      And who did this evaluation, sir?  

24      Q.  This was done by the physical therapist.

25      A.  Perfect.  Okay.
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1      Q.  And she's just recording what he's reporting?

2      A.  Sure.  Hence a subjective complaint.

3      Q.  And I'm going back to our discussion earlier 

4 about what would lead you to recommend after conservative 

5 treatment.

6      A.  Yes, sir.

7      Q.  So at that time back in March if you'll note 

8 Ms. Cole, PA Alana Cole recommended physical therapy in 

9 January.  But you'll note that that's the initial 

10 evaluation.  It wasn't conducted until March.

11      A.  Yeah.

12      Q.  You do a lot of workers' comp?

13      A.  Do I do workmans' comp, no.  Can you tell?

14      Q.  No.  I just noted that for, this is a delay we 

15 see a lot of times.  Now, let me go in this.  Then let's 

16 go over to let's see -- again, on a soap note, one of the 

17 treatment notes, it's on page, about page five.  This is 

18 the one I'm referring to here.  It would be, at the top it 

19 would be page 34.  You see at the top?  That may be a good 

20 reference point.  He was still having some pain and 

21 reporting tightness in his back?

22      A.  I'm sorry.  Where?  

23      Q.  Under subjective.

24      A.  This is a different one then apparently.  

25      Q.  It's up here.
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1          (Whereupon an off the record discussion took 

2 place.)

3      A.  Correct.  I see it.

4      Q.  And again, Vanessa was present throughout -- 

5 Vanessa, who is the interpreter, was present throughout 

6 the treatment session, correct?

7      A.  Correct.

8      Q.  So this PA, this physical therapist is getting 

9 her reports translated by a translator?

10      A.  Is Vanessa a medical interpreter like in the 

11 hospital, or is this just somebody that speaks Spanish in 

12 the department?

13      Q.  She's an interpreter.  I do not know.

14      A.  So that's almost the equivalent of having a 

15 family member interpreting in the -- it's just a worker.  

16      Q.  Might be.

17      A.  But yes, I see it says, "Vanessa present for 

18 treatment session."  I agree with that.

19      Q.  Let's go over this.  On the last report he was 

20 last seen on, and discharged -- and this is the very last 

21 page.  Now, on the last page again, if you don't mind what 

22 is the assessment?  What kind of problems is he still 

23 reporting at that time in here?

24      A.  Yes, sir.  "Patient continues to present with 

25 impairments involving lumbar range of motion, low 
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1 extremity strength, low extremity flexibility, posture, 

2 and pain.  These deficits limit the patient's ability to 

3 perform these tasks: Ascending stairs, bending, carrying, 

4 cleaning, vacuuming, sweeping, climbing a ladder, 

5 descending stairs, dressing, donning shoes, socks, 

6 driving, kneeling, lifting from floor, lifting overhead, 

7 overhead tasks greater than six hours, squatting, 

8 sustained sitting, twisting, turning, shoveling, and 

9 walking.

10      Q.  So he's still having problems with all those kind 

11 of problems?

12      A.  Per this evaluation.

13      Q.  If you look down one below that it says progress 

14 note, April 16th, 2020?

15      A.  I do.  Patient says his lower back hurts all the 

16 time.  Where he has his screws he reports he has made some 

17 progress with physical therapy but his back is always 

18 going to hurt him.

19      Q.  What about on the progress note of April 23rd, 

20 2020?

21      A.  The observation?

22      Q.  Yeah.

23      A.  It says, "Interpreter present during session.  

24 Her name is Vanessa."

25      Q.  No, up here, Doctor.
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1      A.  Okay.  "Patient says that his lower back hurts 

2 all the time where the screws -- where he has the screws.  

3 Patient reports he has made some progress in physical 

4 therapy but his back is always going to hurt him."  

5      Q.  And then the interpreter was present again during 

6 the entire session.  And again, we don't know if she's a 

7 physical therapist.  Now, so through these medical records 

8 at physical therapy he was reporting pain over the screws; 

9 is that correct?  Back in April of 2020.  

10      A.  Per this report.  Well, not per our records.  Per 

11 this report he's reporting it.  That's what you're asking?

12      Q.  Exactly, yeah.

13      A.  And you're saying pain over the screws.  He's -- 

14 I don't know they know where the screws are.  Pain over 

15 the incision would probably be more appropriate.

16      Q.  Right.

17      A.  So he's reporting incisional pain.

18      Q.  But to him he's saying he feels it over his 

19 screws?

20      A.  He doesn't know where his screws are.  I mean, 

21 his screws are this deep.  So I'm not sure he knows where 

22 his screws are is what I'm saying.

23      Q.  So the tops of the screws, how deep are they 

24 under the skin?

25      A.  I'd have to measure on him specifically, but 
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1 they're usually about this deep.

2          (PHOTOGRAPHS MARKED AS PLAINTIFF'S EXHIBIT NUMBER 

3 8 FOR I.D.)

4      Q.  These are pictures taken of Mr. Morales' back.

5      A.  I have know idea what I'm looking at.

6      Q.  Okay.  Does that look about like where the screw 

7 sites would be?  

8               MS. GRUBER: I'm going to object unless he's 

9 identified these --

10      A.  I have no idea what this is, sir.  I mean, this 

11 could be a picture of a dark sky with some lights on it.  

12 I have no -- this is -- I will not comment on those 

13 pictures.

14      Q.  Assuming that those are picture of his back and 

15 those four places are the screw sites, is that how you 

16 would expect his back to look?  

17               MS. GRUBER: Objection to the form of the 

18 question.

19      Q.  Go ahead and answer, Doctor, if you --

20      A.  I can't.  Please just try to rephrase it so I can 

21 understand what you're asking me.

22      Q.  Well, assuming that that is a picture of his 

23 back, and assuming those four dark spots are where the 

24 screws are and where he has pain, is that how you would 

25 expect his back to look?  
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1               MS. GRUBER: I object to that question or that 

2 exhibit.  It's not been identified yet.  Dr. Stofko said 

3 he doesn't know what it is.

4      A.  The answer to -- my answer to your question is, I 

5 have know idea because I don't know what this is a picture 

6 of.

7      Q.  I was asking you to make the assumption.

8      A.  I'm not going to make that assumption, what it 

9 should look like or what it shouldn't look like, because I 

10 don't know what that is.  That's --

11      Q.  Now, going on in the medical records of Alana 

12 Cole, PA, she again saw him on July 22nd, 2020.  Do you 

13 see that report?

14      A.  I do, yes.

15      Q.  At that time he had an interpreter present.  And 

16 I believe this is when he was reporting various problems?

17      A.  Which I am going to comment on.

18      Q.  History of present illness.

19      A.  All of these other follow up appointments with 

20 Mr. Morales were routine follow ups where it deemed he 

21 wasn't having a lot of problems.  And I'll let Alana Cole 

22 comment, but my assumption is that's why she used the 

23 family.  Granted, 13 or 14, or whatever it may be, but she 

24 used family that was there.  This is a new complaint.  He 

25 had new problems.  And so now you can see that there's an 
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1 interpreter present or translator via phone.  So just for 

2 the record that's the difference between those visits.  

3 But yes, it seems as though --

4      Q.  The insurance company sent an interpreter --

5      A.  They sent --

6      Q.  You don't know whether or not, it was either by 

7 phone or by an interpreter present?

8      A.  Yeah, okay.

9      Q.  Now, I forgot to show you one thing.  I'm going 

10 to ask you to look at this.  This is part of that 

11 discharge we just read in physical therapy.  And PA Alana 

12 Cole had advised him back in January if he had anymore 

13 problems to come back and see y'all, right?  And of 

14 course, this is right in the middle of COVID too.  But you 

15 see why the recommendation, physical therapist recommended 

16 for physical therapy, you see why it wasn't authorized?

17      A.  Am I reading this?

18      Q.  Yeah.

19      A.  Okay.  "Discharge patient per adjuster, Janie 

20 Wilson.  More visits are denied."  Denied by whom?

21      Q.  Janie Wilson, the adjuster.

22      A.  Okay.

23      Q.  So in other words, this is where y'all sent him 

24 for --

25      A.  And it didn't happen.  And there was a --
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1      Q.  Right.  And then it also says, "I don't have any 

2 new orders from the doctor."  So in other words, based on 

3 this had he been sent back to you by the insurance company 

4 would you believe y'all would have authorized more 

5 physical therapy?

6      A.  Correct, yes.

7      Q.  And I believe you testified earlier that one of 

8 the things that you would recommend before considering 

9 screw removal would be trigger point injections and the 

10 same thing that your other PA, PA Jennings recommended?

11      A.  Correct.

12      Q.  And which is y'all's recommendation now?

13      A.  Correct.

14      Q.  And all the opinions that you've expressed, 

15 again, are to a reasonable degree of medical certainty?

16      A.  Correct.

17      Q.  I believe it's part of that packet there.  The 

18 next page after that last report.  And that's where she 

19 recommended the MRI and treatment.  And we talked about, 

20 you referenced those however -- this is, I believe this is 

21 a questionnaire that Don Gibson sent to you?

22      A.  It is.  And I went over with Ms. Cole, yes.

23      Q.  Did you go over this with Ms. Cole?

24      A.  It looks familiar.  Yes, sir.

25      Q.  And in reference to that, at the time that Don 
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1 was trying to get treatment for Mr. Morales in reference 

2 to his low back and his cervical spine, at that time is it 

3 fair to say number one, you were not aware of the physical 

4 therapy records in reference to the problems he's had, 

5 were you?

6      A.  Was not.

7      Q.  Were you aware of the importance of low back pain 

8 at the hospital at the time?

9      A.  At Trident Medical Center?  

10      Q.  Yeah.

11      A.  On his initial visit or later visits?

12      Q.  Yeah, his initial visit.

13      A.  He had --

14      Q.  When you looked at that questionnaire you 

15 referenced that these are all new complaints that he only 

16 reported nine months later.  So basically at that time 

17 your understanding was the July reported problems; is that 

18 fair to say in reference to you, your opinions?

19      A.  And I apologize.  Just say that one more --

20      Q.  On page one it says, "These symptoms, complaints 

21 not present at three month follow up.  Presented nine 

22 month after follow with these issues."

23      A.  Correct.

24      Q.  And when you made that comment you're not aware 

25 of the reports to the physical therapist?
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1      A.  That we just read?  No, I was not. 

2      Q.  And you were not aware of the report, I think in 

3 December where he was reporting pain on his side.  And you 

4 were not aware of the initial reports of low back pain at 

5 the hospital.

6      A.  The pain on his side I was aware of, because we 

7 sent him -- that's what prompted him to go to physical 

8 therapy.  So what is your last question now?

9      Q.  Well, my last question, and you were not aware of 

10 the reports of low back pain at the hospital?

11      A.  When he was here in October of '19 he didn't, the 

12 low back pain was low thoracic pain from his fracture 

13 site.  So he didn't have low back pain.  He had fracture 

14 site pain.  I understand he's putting low back pain, but 

15 he has radicular referred pain from where his fracture 

16 was.  He didn't have a separate complaint from that.  

17      And nowhere is that proven in any documentation from 

18 what you've shown me that he has that.  He has straight 

19 leg raising with break away pain.  The low back pain that 

20 you're referring to, it's a T-12 fracture.  So it's, some 

21 people call it low back pain.  Be a neuro surgeon you call 

22 it low thoracic pain, right?  But for a trauma surgeon or 

23 a nurse or somebody else to call low back pain it's a very 

24 subjective way to view that.  

25      So he did not have low back pain in a view that was 
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1 not associated with his fracture.  Doesn't mean he didn't 

2 have musculo skeletal on top of that, but yes.

3      Q.  Right.  And I think you commented on that before.  

4 I think I've seen some of that.  In other words, you 

5 really can't -- because of the lack of -- number one, 

6 we've added these physical therapy records where he's 

7 clearly reporting problems with both the low back and the 

8 thoracic spine through an interpreter.  And we just found 

9 out today that --

10      A.  Just the interpreter part, because we don't know 

11 who the interpreter is.  We used an interpreter, but 

12 apparently they're a 14 year old, right?  So let's just, 

13 we've got to watch on the interpreter, because we don't 

14 know who Vanessa is, correct?  

15      Q.  Yeah.  I can -- it's an interpreter used by the 

16 physical therapist, but however --

17      A.  Yes.

18      Q.  And I'm not sure if she was provided by the 

19 insurance company or not.

20      A.  Okay.

21      Q.  But clearly there's a detail report of problems 

22 with the low back pain, low back, and the thoracic, and 

23 the cervical in reference to in March of 2020, correct?  

24 He's reporting problems doing all these different things.  

25 And he's reporting problems with his low back and his 
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1 upper back.  And you weren't aware of those --

2      A.  Yeah.  And this is just -- what I read in this 

3 report, sir, was just saying he has reports doing these 

4 different activities but doesn't specify where -- why 

5 because it's upper neck pain or it's low back.  

6      So I agree that her report states he has difficulty 

7 with all the functions as state that I read off.  But I'm 

8 not sure exactly where it states the other part of it.  

9 Now he did complain to us, which we have documentation on 

10 Ms. Cole's record from --

11      Q.  July?

12      A.  -- July that he now came into us at that time 

13 with new low back and cervical discomfort for which we 

14 ordered imaging for.

15      Q.  In other words, I understand what you're saying.  

16 But also in the assessment he says that he presents today 

17 with decreased thoracic and lumbar range of motion, lower 

18 extremity flexibility, and increased pain as well as 

19 impairments with posture and gait.  Then it goes on.  

20 There's also -- but anyway --

21      A.  And I agree with you, but I don't know that that 

22 cervical and lumbar pain, that could just be all related 

23 to his initial thoracic complaints that we just weren't 

24 aware that he was to this degree.

25      Q.  Right.  And we know about the interpreter being a 
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1 13 or 14 year old niece or nephew?

2      A.  That's what you tell me.  I don't know that 

3 personally, but I'm going by what you're telling me.

4      Q.  So would it be fair to say that we do not know 

5 whether or not these were -- there's indication that he 

6 was, would you agree with me at least that there are 

7 indications that he was reporting problems outside of the 

8 T-12 at the time the cervical fusion area --

9      A.  Thoracic fusion you mean.

10      Q.  Yeah.  Thoracic fusion area.  As early as March 

11 of 2020?

12      A.  We were aware of issues, complaints outside of 

13 his -- we'll call it the area of surgery, on 7/22/2020.  

14 That's when we became aware of these issues.

15      Q.  All right.  Now last page of the document is, I 

16 believe it's a Form 14B required of the commission.  And 

17 the commission requires that we retain hardware.  That's 

18 where it refers to down there in the pedicle screws and 

19 rods.  And then down there it asks if there's other needs 

20 as a result of the injury for an additional time that 

21 would tend to lessen the period of disability.  MRI on 

22 lumbar spine ordered for assessment.  

23      So PA Alana Cole is reporting at that time this is 

24 part of the --

25      A.  This was ordered -- this was after his new 
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1 complaints on the 7/22 of 2020, correct?

2      Q.  Yeah.  

3      A.  What's the date of this --

4      Q.  January of 2021.

5      A.  Yeah.  Okay.  So I'm sorry.  Yes.  Is there a 

6 question?

7      Q.  So she completed this form and stated he needed 

8 that as part of assessment in reference to the injury --

9      A.  Yes.

10          (SUBPOENA MARKED AS PLAINTIFF'S EXHIBIT NUMBER 9 

11 FOR I.D.)

12      Q.  All right.  Now, the first document I'm showing 

13 here which is -- what's the exhibit number?  

14      A.  9.

15      Q.  Is a subpoena issued to Alana Cole, PA on April 

16 13th.  Were you ware of that subpoena that day?

17      A.  I don't know if was that day, but I was aware of 

18 the subpoena in a timely fashion.  I can't recall if it 

19 was that day.

20      Q.  And it noted that the hearing had been set on 

21 April 26th, so we didn't have much time.  But we'd 

22 subpoenaed her to come to that hearing.  But you were 

23 aware of that subpoena, right?

24      A.  Correct, yes.

25      Q.  Doctor, as part of the Workers' Compensation we 
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1 have to file what is called a pre-hearing brief.  And 

2 you'll notice that this one that I've handed you is a 

3 second amended pre-hearing brief.

4      A.  Okay.

5      Q.  You notice that?

6      A.  Uh-huh.

7      Q.  In other words, that means there's been the 

8 initial pre-hearing brief that's been filed.  Then there 

9 was an amendment to that pre-hearing brief.  And then now 

10 there's a second amendment.  And you note the date of 

11 this, this was filed on April 15th?  Down at the bottom, 

12 left-hand corner.

13      A.  Yes, April 15th.

14      Q.  And you'll note this is a subpoena and the date 

15 of the subpoena is April 13th, correct? 

16      A.  Correct.

17      Q.  I'm going to ask you to flip up and look over 

18 here and notify how we're amending the -- you see how 

19 she's amending to include records from your office?

20      A.  Okay.

21      Q.  And then attached to that is the records she 

22 amended it with.  And here's what she amended.  You'll see 

23 a letter from Don Gibson dated October the 11th.  

24      A.  Okay.  Correct.  I have October 15th.

25      Q.  October 15th.  I'm sorry.  You're correct.
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1      A.  Okay.

2      Q.  October 15th.  And then you'll see below that she 

3 also included another urgent request of October 27th, 2020 

4 from Don Gibson's office.

5      A.  Okay.  Correct.

6      Q.  Now, and then attached to that is that same 

7 questionnaire that we referred to earlier.

8      A.  Okay.

9      Q.  And then below that is the cover letter simply 

10 filing that second amended pre-hearing brief.

11      A.  Okay.

12      Q.  All right.  Now, those letters are October 15th 

13 of 2020?

14      A.  Uh-huh.

15      Q.  And your report, that questionnaire was issued 

16 back in 2020.  And Counsel listed those as records 

17 received from your practice, okay?

18      A.  Okay.

19      Q.  So, and those are filed on the 15th, two days 

20 after this subpoena.

21      A.  Okay.

22      Q.  Can you tell me how, when those records were 

23 provided to Counsel?

24      A.  No idea.

25      Q.  Do you remember anything else about this?
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1      A.  This is -- we're looking back -- just so I don't 

2 get my dates -- we're looking back four years, three and a 

3 half years ago.  No, I do not remember.

4      Q.  But in other words --

5      A.  In the middle of COVID.  Okay.  So no, I don't 

6 remember.

7      Q.  But you would agree with me that Counsel filed 

8 records supposedly from your practice two days after this 

9 subpoena was issued?

10      A.  I'm reading what I see.  I don't recall.

11          (RECORDS MARKED AS PLAINTIFF'S EXHIBIT NUMBER 10 

12 FOR I.D.)

13          (BAR COMPLAINT MARKED AS PLAINTIFF'S EXHIBIT 

14 NUMBER 11 FOR I.D.)

15      Q.  Do you remember filing a complaint against 

16 Mr. Gibson with the South Carolina Bar?

17      A.  I do.

18      Q.  Or South Carolina Supreme Court?  All right.  

19 Since we're talking about letters back in October of 2020 

20 and you filing a grievance on April 19th, what led you at 

21 that time to file that complaint?

22      A.  I don't recall.  I recall the letter, and I 

23 recall -- but I'm trying to read to -- it's probably in 

24 here.

25      Q.  Take your time.
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1      A.  I think it's pretty self explanatory.  He tried 

2 to get our office to addend our medical records to fit 

3 into what you're looking for.  I think that's the reason 

4 why, okay?

5      Q.  I understand that.  My question is --

6      A.  Go ahead.  I'm sorry.  

7      Q.  My question is, that letter was issued back in, 

8 those letters were issued back in the fall, and you know, 

9 some time in the summer.  But then you wait from August -- 

10 you don't -- it doesn't upset you then.  But then for some 

11 reason you choose to --

12      A.  Am I on trial, or is this a workmans' comp case?

13      Q.  It's a workers' comp case.

14      A.  So then what are we getting into this for?  If 

15 you want to discuss this on aside and this is like some 

16 schtick because this is your buddy we can do that.  But 

17 this is a workmans' comp case about this patient.  So if 

18 this relates to the patient I'm happy to answer it.  If 

19 this is because this is your buddy that now has COVID that 

20 you're upset about we can talk to that on the side.  But 

21 this is pretty clear why I sent it.  He's trying to get us 

22 to alter a medical record to fit into his agenda.

23      Q.  And so all I want to know is why after your PA 

24 gets served with a subpoena on April 13th, six to eight 

25 months after this letter that upset you and you decided to 
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1 make it after that, and then you provide records to a 

2 defense lawyer two days later, then you file a complaint.  

3 Did you discuss that with anybody?

4      A.  With the hospital.

5      Q.  With the hospital?

6      A.  With who I'm employed by, my employer.

7      Q.  I have no further questions.

8 CROSS EXAMINATION BY MS. GRUBER:

9      (COMPLAINT MARKED AS DEFENDANT'S EXHIBIT NUMBER 1 FOR 

10 I.D.)

11      Q.  I'm just going to show you what that complaint 

12 was about, Dr. Stofko.  

13      A.  Okay.

14      Q.  I'm Courtney.  I represent the insurance carrier 

15 and the employer in this case.  You were asked about a 

16 complaint without being given the basis for the complaint.  

17 I've just handed you the basis for the complaint.  Do you 

18 have anything you want to say about that?

19      A.  I don't.

20      Q.  I do have some other questions though about what 

21 we talked about.  With regard to the questionnaire that 

22 you completed -- and I don't know what the exhibit number 

23 is on it.  I'll just hand you my copy.  

24      Dr. Stofko, with regard to the question number two 

25 about Mr. Morales -- what's the exhibit number?  
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1               MR. McDANIEL: Hold on a second.  It's Exhibit 

2 Number 5.

3      Q.  This is the questionnaire completed dated 

4 11/18/2020.  Question number three, these are questions 

5 that Don Gibson sent you.  Well, question number two it 

6 says, "Mr. Evaristo Verdugo Morales was presented with 

7 complaints of pain in the neck and upper back into the 

8 bilateral shoulders to a reasonable degree of medical 

9 certainty are causally related his October 10, 2019 

10 accident."  And you disagree.  Are you still of that 

11 opinion today?

12      A.  Correct.

13      Q.  And with regard to the question presented in 

14 number three, "Presentation complaints of low back pain 

15 with radiation into the bilateral lower extremities to the 

16 bottom of the feet and radiating pain into the left 

17 anterior thigh."  Your opinion was it was not causally 

18 related to the work injury.  Is that still your opinion?  

19      A.  Correct.

20      Q.  And back to the, specifically the fracture of 

21 T-12.  Do you have an opinion to a reasonable degree of 

22 medical certainty as to whether or not the cervical 

23 complaints that were most recently noted in November of 

24 2023 and January of 2024 are causally related to the 

25 fracture at T-12?
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1      A.  They are unrelated.

2      Q.  And the reference in the report of January 10, 

3 2024, new complaints of radicular type pain in left upper 

4 and left lower extremity.  Do you have an opinion to a 

5 reasonable degree of medical certainty as to whether they 

6 are causally related to the fracture at T-12?

7      A.  Unrelated.

8      Q.  I think you had referenced the fact that 

9 Mr. Morales has had two, at least two traumatic events 

10 between when he was last treated at your office and 

11 November 27, 2023.  Specifically he had a car wreck 

12 3/26/2021, reported head and neck pain.  And then on 

13 12/31/2022 he was hospitalized, had a left tibial plateau 

14 fracture, sternal fracture, multiple rib fractures, 

15 underwent ORIF left tibial fracture with Dr. Gotleach 

16 (ph).  I will also advise you that he's testified that he 

17 was on non-weight bearing for his leg and on crutches for 

18 three and a half months.  

19      Do you have an opinion to a reasonable degree of 

20 medical certainty as to whether those two traumatic events 

21 at least could have had some impact on the complaints he 

22 has with regard to his back?

23      A.  Possibly, correct.

24      Q.  Based on the information that we've gone over 

25 today including these other two incidents as well as the 
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1 length of time that's involved --

2      A.  The other two incidents, the car accidents?

3          (HOSPITAL REPORT MARKED AS DEFENDANT'S EXHIBIT 

4 NUMBER 2 FOR I.D.)

5      Q.  The two car accidents, yeah.  Let me show you 

6 this.  I'll just refer you to page number five.

7      A.  Okay.

8      Q.  And again, this is the hospital report from the 

9 head on collision he had 12/31/2022.  What were the listed 

10 injuries there?

11      A.  Under impression for the imaging you mean?  

12      Q.  Yeah.

13      A.  Okay.  Non-displaced acute anterior rib fractures 

14 on the right at 5 and 6 and left from 3 to 6.  

15 Non-displaced sternal body fracture with overlying soft 

16 stranding.  No acute osseous abnormality in thoracic and 

17 lumbar spine.  No acute intra thoracic or abdominal post 

18 traumatic abnormality.  Impression common due to fracture 

19 throughout the proximal tibial metastasis with fracture 

20 lines extending lateral tibial plateau with large joint.  

21 Lipo hemarthrosis, hematoma.

22      Q.  Do you have an opinion as to whether to a 

23 reasonable degree of medical certainly as to whether or 

24 not those injuries particularly with regard to the ribs 

25 and the sternal body fracture would have had some effect 
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1 on the area of T-12 that you operated on?

2               MR. McDANIEL: Objection calls for 

3 speculation.

4      A.  Rib fractures cause referred pain throughout the 

5 thoracic spine and in certain dermatomal patterns.  It's 

6 not speculation.

7      Q.  So is that yes or no?

8      A.  Yes.

9      Q.  With regard to the fracture at T-12 that you 

10 treated Mr. Morales for, is it still your opinion to a 

11 reasonable degree of medical certainly that he is at 

12 maximum medical improvement for that specific injury?

13               MR. McDANIEL: Objection.  Asked and answered.  

14 Contrary to doctor's testimony.  

15      Q.  You can answer it.

16      A.  The fracture is healed, yes.

17      Q.  Do you have an opinion to a reasonable degree of 

18 medical certainty as to whether any of the medical 

19 treatment recommended in the January 10, 2024 note is 

20 causally related to the T-12 fracture resulting from the 

21 accident of 10/10/2019?  

22               MR. McDANIEL: Objection.  Asked and answered.

23      A.  I'd have to look at those notes.  If you can hand 

24 me the notes.

25      Q.  Yeah.
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1      A.  Restate your question please.

2      Q.  Do you have an opinion to a reasonable degree of 

3 medical certainty as to whether or not any of the medical 

4 treatment recommended on January 10, 2024 is causally 

5 related to the fracture at T-12 resulting from the 

6 accident of 10/10/2019?  And taking into consideration the 

7 other accidents that have occurred since that time.  

8               MR. McDANIEL: Objection to the form of the 

9 question.  Objection, asked and answered.  

10      A.  I do not believe that his complaints from this 

11 note on January 10th of 2024 are due to his original 

12 accident that I treated him for in October of 2019.

13          (FCE MARKED AS DEFENDANT'S EXHIBIT NUMBER 3 FOR 

14 I.D.)

15      Q.  I've just handed you a copy of the Functional 

16 Capacity Evaluation.  Well, you can review it, but I'm 

17 going to ask you about deficits noted on page two.  

18      A.  Client deficits.  Number one, "Client 

19 demonstrates significant deficits to cervico and thoraco 

20 lumbar spine range of motion.  Functional limitations were 

21 most notable with safe positioning for material handling 

22 in the lumbar spine as well as overhead activity for the 

23 cervical spine.

24      Q.  Is that causally related to the fracture at T-12?

25      A.  It is not.
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1      Q.  How about number two?

2      A.  "Client demonstrates decreased bilateral shoulder 

3 elevation range of motion.  Functional range of motion was 

4 noted, however with overhead activities."

5      Q.  Is that causally related to the fracture at T-12 

6 which occurred 10/10/2019?

7      A.  It is not.

8      Q.  How about number three?

9      A.  "Client demonstrates mild bilateral extremity 

10 proximal weakness.  He reports pain in the upper back with 

11 resistance to MMT testing in the bilateral shoulders."

12      Q.  Is that causally related to the T-12 fracture 

13 that occurred 10/10/2019?

14      A.  It is not.

15      Q.  How about number four?

16      A.  "Client demonstrates significant deficits with 

17 bilateral grip and pinch strength.  Inconsistencies in 

18 presentation is noted, however with dynamometer testing on 

19 the bilateral grip strength with ranges inconsistent with 

20 observed unilateral carrying material, handling loads.

21      Q.  Is that causally related to the T-12 fracture 

22 which occurred 10/10/2019?

23      A.  It is not.

24      Q.  How about the last one, number five?

25      A.  "Client reports high subjective baseline pain.  
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1 Increases in pain was reported during the evaluation.  

2 Exaggerated or inorganic pain behaviors were not noted 

3 however."

4      Q.  Well --

5      A.  I'm not commenting on that.

6      Q.  That's not a limitation.  These opinions that 

7 you've given us with regard to questions one through four, 

8 are they your opinion to a reasonable degree of medical 

9 certainty?

10      A.  Opinion of what?

11      Q.  Opinion that --

12      A.  It's my opinion with a medical degree of 

13 reasonable certainty these were not caused by T-12 

14 fracture.  They're all upper cervical issues, etiologies.

15      Q.  I don't have any other questions.

16 RE-DIRECT EXAMINATION BY MR. McDANIEL:

17      Q.  Doctor, just a few follow ups.  Doctor, we went 

18 through a bunch of records.  And you went through the 

19 MRI's back then and the MRI's present time.  Do you stand 

20 by your opinions as you expressed during direct 

21 examination?

22      A.  I do.

23      Q.  Now, Counsel asked you about reference to the 

24 T-12.  And we know that he had a significant amount of a 

25 fall to where he had a chance fracture of the T-12.  Is 
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1 that type of fall sufficient to have caused or aggravated 

2 pre-existing conditions, that kind of a fall aggravate the 

3 problems in the lumbar and the cervical spine, would those 

4 with consistent with that kind of a fall?

5      A.  Possibly, but they weren't present for months, as 

6 far as I'm aware of.

7      Q.  Now, I'll be glad to play this back, but can you 

8 tell me -- Counsel, when she handed you Exhibit Number 1 

9 she stated that, "I'm going to show you the letter that 

10 resulted in the complaint."  Do you remember her asking 

11 you?  

12      A.  I do, yes. 

13      Q.  Do you know how she knew that?

14      A.  I'm not even sure what the purpose of this is.  

15 No, I'm not aware.

16      Q.  That's fine.  And I know we're asking for a long 

17 time recollection, but as far as your recollection you 

18 don't remember directing, or do you remember talking to 

19 counsel of defense between April 13th and the filing of 

20 that complaint on April 19th?

21      A.  Of 2020?

22      Q.  Uh-huh.  When it was filed back --

23      A.  No, I do not.

24      Q.  Do you remember whether or not anybody in your 

25 office was instructed to send any kind of records?
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1      A.  No.  I don't remember seeing any of this.  In 

2 fact, this is addressed to one of my --

3      Q.  Records custodian?

4      A.  No.  It's not even a nurse.  It's a MA in my 

5 office.  So I don't --

6      Q.  A medical assistant?

7      A.  Yeah, correct.  Medical assistant.

8      Q.  And that was faxed.

9      A.  It says August 12th, 2020.  

10      Q.  It doesn't say whose fax number?

11      A.  No.

12      Q.  I have no further questions.  That's it.  Thank 

13 you, Doctor.  

14      A.  Thank you.

15          (Deposition concluded at 12:20 o'clock p.m.)

16      

17      

18      

19      

20      

21      

22      

23      

24      

25      
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1 STATE OF SOUTH CAROLINA)

2                        :  C-E-R-T-I-F-I-C-A-T-E

3 COUNTY   OF  DORCHESTER)

4         I, Stacey L. Scoggan, Court Reporter and Notary 

5 Public, certify that I did have Dr. Douglas Stofko to 

6 appear before me at 10:30 o'clock a.m. on Tuesday, 

7 February 13, 2024, in the offices of Trident Neurological 

8 Specialists, 9229 University Boulevard, Suite F2, North 

9 Charleston, South Carolina; that the witness was sworn and 

10 cautioned to tell the truth, the pages constitute a true 

11 and accurate transcript of the testimony given at that 

12 time and place.

13         I further certify that I am not of counsel or kin 

14 to any of the parties to this cause of action, nor am I 

15 interested in any manner in its outcome.

16         IN WITNESS WHEREOF, I have hereunto set my hand 

17 and seal this the 27th day of February, 2024.

18  

19  

20  

21  

22  ___________________________

23  Stacey L. Scoggan

24  Notary Public for South Carolina

25  My Commission Expires: February 26, 2031
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South Carolina Workers' Compensation Commission WCC File # 1921668 
1333 Main Street, Suite 500  ● P.O. Box 1715  Carrier File # WCV001062422 
Columbia, South Carolina 29202-1715 Carrier Code #  
(803) 737-5739             www.wcc.sc.gov Employer FEIN  
   

 
Evaristo Verdugo Morales  Insulation By Cohen's & Sprayfoam by Cohen's, LLC 
Claimant's Name SSN  Employer's Name 

 1415 Old Highway 52, Moncks Corner, SC  29461 
Address City State Zip  Address City State Zip 
Home Phone: ( ) Work Phone: ( )  Builders Premier Insurance Company 
Date of Injury: 10/10/2019  Insurance Carrier 
 

E. Courtney Gruber   Young Clement Rivers, LLP (843) 720-5410 
Preparer's Name:                                              Law Firm: Phone # 

  
Date of Injury or Illness: 10/10/2019     Estimated time for hearing:  45 minutes  
Complete each information blank.  Specify clearly when contentions are admitted in part and denied in part.  The employer/carrier, 
in answer to the claim, respectfully shows: 

 
1. It is  ADMITTED/DENIED  the employee sustained an injury or illness on or about the date set forth in the Form 50.  The reasons for denial are: 

Admitted as to back; denied as to other body parts alleged and extent of injuries.        
 

2. It is  ADMITTED/DENIED  both the employer and employee were subject to the Workers’ Compensation Act at the time in question.  The 
reasons for denial are:              

 
3. It is  ADMITTED/DENIED  the relationship of employer and employee existed at the time in question.  The reasons for denial are:    

 
4. It is ADMITTED/DENIED at the time in question the employee was performing services arising out of and in the course of employment.  The 

reasons for denial are:              
 

5. It is  ADMITTED/DENIED  notice of injury was given the employer.  The reasons for denial are:       
 

6. It is  ADMITTED/DENIED  the employee  Needs / Is Entitled to Additional  medical care as a result of injury or illness.  The reasons for 
denial are: Claimant is continuing to receive authorized medical treatment for his back as per the treating doctor.    

 
7. It is  ADMITTED/DENIED  the employee is entitled to temporary total disability for the period(s) of: Claimant is currently receiving temporary 

total compensation.              
 

8. It is  ADMITTED/DENIED  the employee is permanently disabled.  The reasons for denial are: No medical evidence.    
 

9. It is  ADMITTED/DENIED  the employee has serious disfigurement. 
 

10. It is contended that an average weekly wage of $ Form 20 to be provided   applies, according to attached Form 20 as provided by law. 
 

11. Further contentions, grounds of defense, or unusual aspects are: See number 1; all affirmative defenses available under the Code; reserve right to 
amend.               

 
    Mediation 

  a. Mediation is requested to be ordered pursuant to Reg. 67-1801 B. 
  b. Mediation is required pursuant to Reg. 67-1802. 
  c. Mediation is requested by consent of the Parties pursuant to Reg. 67-1803. 
  d. Mediation has been conducted by a duly qualified mediator and resulted in an impasse. 
Questions regarding mediation may be submitted to mediation@wcc.sc.gov.  
 

I certify I have served this document pursuant to Reg. 67-211 by delivering a copy to: 
Don C. Gibson, Esquire, P. O. Box 60669, North Charleston, SC  29419-0669 on the 19th day of June, 2020, by  first class postage. 
 
I verify the contents of this form are accurate and true to the best of my knowledge. 
 
 
 
_________________________________________       Attorney for Employer/Carrier                   cgruber@ycrlaw.com  June 19, 2020  
Preparer’s Signature                                                  Title                                                      Email                                          Date 
 
Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615 for mediation.  Questions about the use of this form may be directed to the Commission’s 
Judicial Department at 803.737.5675 or jud@wcc.sc.gov or mediation@wcc.sc.gov.  Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at 
least 30 days from the date of filing this form. 

WCC Form # 51 
Revised 7/15 51         Employer’s Answer to Request for Hearing 
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STATE OF SOUTH CAROLINA 
BEFORE THE SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION 

WCC FILE NUMBER 1921668 
 
Evaristo Verdugo Morales, 
  Employee,      
 
 -versus-       CERTIFICATE OF SERVICE 
 
Insulation By Cohen's & Sprayfoam by Cohen's, LLC, 
  Employer, 
 
and 
 
Builders Premier Insurance Company, 
  Carrier. 
 
 I HEREBY CERTIFY that on June 19, 2020, I served the Form 51 on: 
 

Amy A. Bracy, Judicial Director 
S.C. Workers’ Compensation Commission 
P.O. Box 1715 
Columbia, SC  29202-1715 
 

And 
 

Don C. Gibson, Esquire 
Gibson Law Firm, LLC 
P. O. Box 60669 
North Charleston, SC  29419-0669 

   
 [x] VIA FIRST CLASS MAIL  
 
by placing said documents in the United States Mail with sufficient postage thereon. 
 
 
 
             
      E. Courtney Gruber 
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South Carolina Workers' Compensation Commission WCC File # 1921668 
1333 Main Street, Suite 500 Carrier File # WCV001062422 
Post Office Box 1715 Carrier Code #  
Columbia, South Carolina 29202-1715      
(803) 737-5675  www.wcc.sc.gov                 Employer FEIN 

 
 

 
Evaristo Verdugo Morales  Insulation By Cohen's & Sprayfoam by Cohen's, LLC 
Claimant's Name Social Security Number  Employer's Name 

 1415 Old Highway 52, Moncks Corner, SC  29461 
Address City State Zip  Address City State Zip 
() ()  Builders Premier Insurance Company 
Home Phone Work Phone  Insurance Carrier 
 

E. Courtney Gruber   P.O. Box 993, Charleston, SC  29402 (843) 720-5410 
Preparer's Name   Address Phone # 

   
  The date of injury reported on the Form 12A is: 10/10/2019 
 
Check appropriate section(s). The employer’s representative requests a hearing to: 
 
I.  Stop payment of compensation. Claimant has reached maximum medical improvement and Claimant continues to receive temporary compensation 

payments.  The employer’s representative requests a hearing pursuant to § 42-9-260(D) to stop payment of temporary compensation. A hearing requested 
pursuant to this section must be held within sixty days of the date of the request. 

 
 Claimant reached maximum medical improvement on 1/8/2020 (m/d/yyyy) (copy of medical report must be attached). 
 Compensation payments are current as of 2/1/2021 (m/d/yyyy) and shall continue until otherwise ordered or until Form 17 is signed by the claimant. 
 A Form 17 was offered and refused on 2/4/2021 (m/d/yyyy). 
 
II.  Address suspension, termination, or reduction of temporary disability payments for any cause. 
   a. At any time pursuant to § 42-9-260(E). 
  b. After the one-hundred-fifty day period has expired pursuant to § 42-9-260(F), R.67-505 and R.67-506. 
 The basis for the termination/suspension is:             
 
III.  Determine if compensation is due pursuant to § 42-9-10. §42-9-20 or § 42-9-30 and, if so, in what amount, based on the following grounds: 
  Claimant has reached MMI and been assigned an impairment rating.         
 Claimant reached maximum medical improvement on 1/8/2020  (m/d/yyyy) (copy of medical report must be attached). 
 
IV.  Request Credit for Overpayment of temporary compensation pursuant to § 42-9-210. 
 
V.  Determine amount of compensation for claims involving a fatalilty.   
   a. Payment of unpaid balance of compensation when employee dies pursuant to § 42-9-280. 
   b. Amount of compensation of death of employee due to accident pursuant to § 42-9-290. 
    
VI.    Mediation 
    a.  Mediation is requested to be ordered pursuant to Reg. 67-1801 B. 
    b.  Mediation is required pursuant to Reg. 67-1801. 
    c.  Mediation is requested by consent of the Parties pursuant to Reg. 67-1803. 
    d.  Mediation has been conducted by a duly qualified mediator and resulted in an impasse. 
 Failure to respond pursuant to Reg. 67-208 B in writing or by submission of a Form 22 may result in ordered mediation pursuant to Reg. 67-1801 B. 
 Questions regarding mediation may be submitted to mediation@wcc.sc.gov.  
 
I certify I have served this document pursuant to Reg. 67-211 by delivering a copy to: 
Don C. Gibson, Esquire, P O. Box 60669, North Charleston, SC 29419-0669 on the 5th day of February, 2021, by first class postage. 
A $50.00 filing fee and updated Form 18 is required. 
 
 

       Attorney for Employer/Carrier 
  
cgruber@ycrlaw.com  February 5, 2021 

Preparer’s Signature  Title  Email  Date 
 
Questions about the use of this form should be directed to the Judicial Department at 803-737-5675, or jud@wcc.sc.gov or mediation@wcc.sc.gov.  
Refer to Regulations 67-211, 67-504, 67-506; and 67-510. 

WCC Form # 21   21 Employer’s Request for Hearing 
 Revised 7/15 

REDACTED

REDACT
ED

ROA 337



South Carolina Workers' Compensation Commission WCC File # 1921668 
1333 Main Street, Suite 500  ● P.O. Box 1715  Carrier File # WCV001062422 
Columbia, South Carolina 29202-1715 Carrier Code #  
(803) 737-5739             www.wcc.sc.gov Employer FEIN  
   

 
Evaristo Verdugo Morales  Insulation By Cohen's & Sprayfoam by Cohen's, LLC 
Claimant's Name SSN  Employer's Name 

 1415 Old Highway 52, Moncks Corner, SC  29461 
Address City State Zip  Address City State Zip 
Home Phone: ( ) Work Phone: ( )  Builders Premier Insurance Company 
Date of Injury: 10/10/2019  Insurance Carrier 
 

E. Courtney Gruber   Young Clement Rivers, LLP (843) 720-5410 
Preparer's Name:                                              Law Firm: Phone # 

  
Date of Injury or Illness: 10/10/2019     Estimated time for hearing:  45 minutes  
Complete each information blank.  Specify clearly when contentions are admitted in part and denied in part.  The employer/carrier, 
in answer to the claim, respectfully shows: 

 
1. It is  ADMITTED/DENIED  the employee sustained an injury or illness on or about the date set forth in the Form 50.  The reasons for denial are: 

Admitted as to T12 vertebral fracture; denied as to all other body parts alleged        
 

2. It is ADMITTED/DENIED  both the employer and employee were subject to the Workers’ Compensation Act at the time in question.  The reasons 
for denial are:               

 
3. It is  ADMITTED/DENIED  the relationship of employer and employee existed at the time in question.  The reasons for denial are:    
4. It is ADMITTED/DENIED at the time in question the employee was performing services arising out of and in the course of employment.  The 

reasons for denial are:              
 

5. It is  ADMITTED/DENIED  notice of injury was given the employer.  The reasons for denial are:       
6. It is ADMITTED/DENIED the employee  Needs / Is Entitled to Additional  medical care as a result of injury or illness.  The reasons for denial 

are: Claimant has been released at MMI with regard to the fracture at T12.  All other body parts have been denied in a Decision & Order filed 
1/11/2021.              

 
7. It is  ADMITTED/DENIED  the employee is entitled to temporary total disability for the period(s) of: Claimant has been released at MMI.  
8. It is  ADMITTED/DENIED  the employee is permanently disabled.  The reasons for denial are: No medical evidence.    
9. It is  ADMITTED/DENIED  the employee has serious disfigurement. 
10. It is contended that an average weekly wage of $ Form 20 to be provided   applies, according to attached Form 20 as provided by law. 
11. Further contentions, grounds of defense, or unusual aspects are: See number 1; all affirmative defenses available under the Code; reserve right to 

amend.  Defendants further claim that the issues raised in the Form 50 are barred by res judicata as an evidentiary hearing was held and the 
Decision & Order of the Single Commissioner filed 1/11/2021 was not appealed.  That Decision & Order has specific findings denying additional 
medical treatment for the lumbar spine, cervical spine, and both shoulders and further limiting the compensable injuries resulting from this 
accident to the fracture at T12.  The issues raised in the Form 50 have already been adjudicated.      

 
    Mediation 

  a. Mediation is requested to be ordered pursuant to Reg. 67-1801 B. 
  b. Mediation is required pursuant to Reg. 67-1802. 
  c. Mediation is requested by consent of the Parties pursuant to Reg. 67-1803. 
  d. Mediation has been conducted by a duly qualified mediator and resulted in an impasse. 
Questions regarding mediation may be submitted to mediation@wcc.sc.gov.  
 

I certify I have served this document pursuant to Reg. 67-211 by delivering a copy to: 
Don C. Gibson, Esquire, P. O. Box 60669, North Charleston, SC  29419-0669 on the 5th day of February, 2021, by  first class postage. 
 
I verify the contents of this form are accurate and true to the best of my knowledge. 
 
 
 
_________________________________________       Attorney for Employer/Carrier                   cgruber@ycrlaw.com  February 5, 2021  
Preparer’s Signature                                                  Title                                                      Email                                          Date 
Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615 for mediation.  Questions about the use of this form may be directed to the Commission’s 
Judicial Department at 803.737.5675 or jud@wcc.sc.gov or mediation@wcc.sc.gov.  Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at 
least 30 days from the date of filing this form. 
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