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II.

STATEMENT OF ISSUES ON APPEAL

WHETHER THE TRIAL COURT ERRED IN GRANTING RESPONDENT’S

MOTION TO DISMISS.

WHETHER SOUTH CAROLINA SHOULD ADOPT THE
RULE” IN DEFAMATION CASES.,

iii

“DISCOVERY





STATEMENT OF THE CASE

Appellant filed a Complaint against Respondent alleging defamation, false light invasion
of privacy, civil conspiracy to commit false light invasion of privacy, public disclosure of private
matter, civil conspiracy to commit public disclosure of private matter, and negligence (Amended
Complaint R. pp. 21-28). Respondent filed a Motion to Dismiss pursuant to Rule 12(b)(6) (Motion
R. pp. 29-36). The Court granted the Motion with respect to all causes of action on 7/11/2025

{(Order R. pp. 1-13). Appellant timely filed her Notice of Appeal on 7/21/2025.
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FACTS

The relevant facts are contained in the Complaint, but here is the short of it. Appellant is
a female law enforcement officer. During a political campaign in 2020 — for Sheriff of Greenville
County -, she was defamed by two (2) men, i.e. they published false statements about her private
life. The first man is A.T. Smith. He was a candidate in a runoff to determine who would represent
the GOP in the general election. (A.T. Smith lost to Hobart Lewis, who is currently the Sheriff of
Greenville County.) The second man is Chris Miller (“Respondent”). He supported A.T. Smith’s
campaign and had an axe to grind with A. T, Smith’s opponent, Hobart Lewis. To be clear, this case
involves two (2} separate publications by these two (2) men.

The A.T. Smith publications (The subject of a prior lawsuit). A.T. Smith dragged
Appellant into the public square in an attempt to defeat his opponent, Hobart Lewis. Specifically,
AT. Smith mailed thousands of flyers to Republican voters that clearly implied Appellant,
formerly known as Cindy Barnette a/k/a “Cindy B”, had engaged in a sexual relationship with
Hobart Lewis when she worked for the Greer Police Department. One flyer referred to Hobart
Lewis’ “sex scandal”, while the other flyer referred to his “sex with a subordinate. Who is Cindy
B?” (Amended Complaint R. p. 23 §9.) Appellant learned about the A.T. Smith publications — the
two (2) political flyers - because her family and friends received them in the mail. They knew the
flyers were referring to Appellant. (Amended Complaint R. p. 24 9 12-14.) Appellant filed a
lawsuit against AT, Smith, and it was resolved in February 2025. (Amended Complaint R, p. 24,
117)

The Chris Miller publications (The subject of this lawsnit), There were other
publications that Appellant knew nothing about until January 16, 2025, (Amended Complaint R.

p. 24 J17.) It will be shown that in her lawsuit against A.T. Smith, Appellant took reasonable
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action to learn the “ultimate source” of the false statements about her. ! She did not know the very
existence of the Chris Miller publications, much less who made them. To be clear, these
publications were not made by A. T, Smith. They were made by Respondent, and importantly they
were “concealed” and “secretive.”

1. ATS Private Supporters Publications. Between January 7, 2020 and Januvary 12,
2020, Respondent posted numerous false statements about Appellant’s private life in a Facebook
Group calted ATS Private Supporters. (Amended Complaint R. p. 21 § 5 —p. 22 9 7). This group
supported the A.'T. Smith campaign and had at least seventy (70) members, including members of
law enforcement who knew Appellant. (Amended Complaint R. p. 21 § 5). Among many things
Respondent posted, he urged: “[Glet Cindy Barnett out there Hobart is done. . .the same thing Will
Smith did.” Respondent wanted to “make Hobart go away.” (Amended Complaint R. p. 21 96 -
p. 229 7). He also stated that Hobart Lewis had “[a]n affair with subordinate that more than 1
person has recollection of he admitted to it during polygraph at County.” (Amended Complaint R.
p.2297).

2, Publication to A.T. Smith Campaign for the Purpose of Further Publication to
Thousands of Potential Voters. On January 12 or 13, 2020, Respondent published false
statements about Appellant’s private life to the A.T. Smith campaign. Respondent was determined
to push the Cindy Barnette sexual relationship story to Republican voters for the purpose of
defeating Hobart Lewis. (“This is the last post I'm going to put out here. Tyler whoever [sic]

[Hoover] needs to send a flyer like Will Lewis did during the runoff which is what defeated

L Appellant does not believe she is required to provide in her Complaint an explanation of her “reasonable action” or
efforts to discover the “ultimate source” of the false statements about her. However, discovery in this case will
reveal that she sought this information in interrogatories and depositions during discovery in Cindy Barnette Camp
v AT “Tommy"” Smith, et al.; Case No. 2021-CP-23-05802. She was essentially told by A.T. Smith — “I don’t
know” or given the wrong name.
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Loftis...Put him away before the Sherift’s Office is ruined.” (Amended Complaint R. p. 22 9 7-8).
Appellant alleges that Respondent “contacted (or was contacted by} A.T. Smith or Kerry Wood, a
consultant for A.T. Smith’s campaign. Miller provided the information contained in his January
12, 2020 post and encouraged A.T. Smith or Kerry Wood to mail out a flyer or flyers containing
the information to potential voters.” (Amended Complaint R. p. 2298 —p. 23 99). It is clear the
flyers track/mirror Respondent’s January 12, 2020 post, including the references to Appellant,
formerly known as Cindy Barnette a/k/a “Cindy B”.
ARGUMENT
I. APPELLANT’S STATUTE OF LIMITATIONS BEGAN TO RUN
FROM THE DATE SHE KNEW OF THE CHRIS MILLER
PUBLICATIONS - NOT THE DATE SHE KNEW OF THE A.T.
SMITH PUBLICATIONS.

The trial court erred by focusing on the wrong publications. It focused on the A.T. Smith
publications rather than the Chris Miller publications, (“Here, the statute of limitations began to
run in 2020 when Plaintiff was made aware of the flyers published by the A.T. Smith Campaign...”
(Order R. p. 10 7 2); “...[I]t cannot be disputed that the date of discovery was in January 2020
when the Plaintiff was upset and distressed by the flyers from the Smith campaign...” (Order R.
p. 1192)

Appellant has already sued A.T. Smith for his publications. She knew about his
publications by January 18, 2020, because her family and friends received his political flyers in
the mail and then called her. Accordingly, she filed her lawsuit against A.T. Smith in 2021 — well
within the statute of limitations. This case is not about the A.T. Smith publications. It is about the
Chris Miller publications.

There is a three (3} year statute of limitations for several enumerated causes in SC Code

§15-3-530. However, a “discovery rule” applies to “any injury to the person or rights of another
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not arising on contract and not enumerated by law...” SC Code §15-3-530(5). These have been
called “personal rights.” Campus Sweater and Sportswear Company v. M.B. Kahn Construction
Company, 515 F. Supp. 64, 77 (SCDC 1979). The causes in this “catch-all” provision “must be
commenced within three (3) years after the person knew or by the exercise of reasonable diligence
should have known that he had a cause of action.” SC Code §15-3-535.2

All causes of action in Appellant’s case are governed by the “discovery rule.” The trial
court mostly got this right.’ (“Therefore, as to the other non-defamatory causes of action, the
discovery rule certainly applies.”) (Order R. p. 7, 2).

Here’s where the trial court got it wrong. It found that Appellant knew or should have
known about the Chris Miller publications simply because she knew about the A.T. Smith
publications. This is a finding of fact, and the trial court should not have made it at the Motion to
Dismiss stage. Moreover, there is no support in the record for such a finding. Never mind that the
Chris Miller publications were separate and distinct from the A.T. Smith publications, much less
that they were “concealed” and “secretive” in that they were hidden in private
discussions/conversations. As Appellant sets forth in her Amended Complaint, she did not know
ot have reason to know of the Chris Miller publications until January 16, 2025. Thus, her statute
of limitations in this case — for her claims against Respondent - did not begin to run until that time.
She filed her complaint in this case on February 27, 2025 — six (6) weeks after learhing of

Respondent’s publications.

2 As will be discussed more fully below, the “discovery tule” has been repeatedly applied to causes of action not
covered by SC Code §15-3-530(3).

* The Trial Court ruled that Appellant’s defamation cause of action is not governed by the discovery rule based upon
precedent. Jones v. City of Folly Beach, 326 SC 360, 483, SE2d 770 (1999). Appellant will argue against this
precedent below and will file a Motion to Argue Against Precedent pursuant to Rule 217 SCACR.
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II. SOUTH CAROLINA SHOULD ADOPT THE “DISCOVERY RULE”
IN DEFAMATION CASES.

With respect to the defamation cause of action specifically, the trial court held that the
discovery rule does not apply. The trial court’s holding was based upon precedent. In Jones v.
City of Folly Beach, 326 SC 360, 483 SE2d 770 (Ct. App. 1997), the Court of Appeals recognized
two (2) approaches to applying the statute of limitations in a defamation case: the “date of
utterance rule” and the “discovery rule”. Id. at 368-369. The Court of Appeals noted that a cause
of action accrues “at the moment when the plaintiff has a legal right to sue on it.” Jd. at 368.
(Using the “date of utterance rule”, the statute of limitations begins to run as soon as defamatory
words are spoken/written — regardless of whether the victim of defamation is aware.) The Court
of Appeals apparently believed that the discovery rule had been applied sparingly by the Supreme
Court, citing Santee Portland Cement Co. v. Daniel Int’l. Corp., 299 SC 259, 384 SE2d 693 (1989),
overritled on other grounds by Atlas Food Systems v. Crane Nat'l. Vendors, 319 SC 556, 462 SE2d
858 (1995). The Court of Appeals noted: “In Santee, the court applied the discovery rule to
contract actions but did not adopt the discovery rule for all causes of action.” Id. Thus, the Court
of Appeals applied the “date of utterance rule” rule to libel and slander causes of action. (*The
trial court was correct in granting Peeples’s motion for summary judgment because South Carolina
has not adopted the discovery rule in libel and slander cases.”) Id. at 369.

Respectfully, in Jones the Court of Appeals read too much into Sanfee. Yes, the Supreme
Court applied the discovery rule to contract actions governed by §15-3-530(1). Saniee, 299 SC at
273. But the Court of Appeals’ statement that the Supreme Court “did not adopt the discovery rule
for all causes of action” is unnecessary and somewhat misleading. The statement implies the
Supreme Court was asked to adopt the discovery rule for all causes of action (It was not) and that

it deliberately limited its decision to contract causes of action (It did not), In fact, in Sanfee the
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Supreme Court concluded that the legislature had not limited the discovery rule to actions under
§15-3-330(5). Significantly the Supreme Court made it clear that the discovery rule should be
applied liberally.

“This concern [about allowing defendants to gather evidence while

facts are still fresh] must be balanced against a plaintiff’s interest in

prosecuting an action and pursuing his rights. Plaintiffs should not

suffer where circumstances prevent them from knowing they have

been harmed. (citation omitted). TS]tatutes of limitations which are

susceptible to judicial construction should not be applied

mechanically but rather construed in the manner most consistent

with both their underlying purposes and the requirements of

substantial justice for all parties involved.” Gattis v. Chavez, 413 F.

Supp. 33, 39 (D.S.C. 1976).” [emphasis added].
Id at271-272,

The Supreme Court noted its own decision to apply the discovery rule to actions for
professional negligence and recognized that the “discovery rule represents the more equitable and
rational view.” Id. at 272, citing Mills v. Killian, 273 SC 66, 70, 254 SE2d 556, 558 (1979). It
observed: “In recent years, the trend has been toward recognition and expansion of the discovery
rule.” [emphasis added]. /d. at 274. The Supreme Court also noted — clearly with approval and in
support of its ruling — that Judge Hemphill of the South Carolina District Court had extended the
discovery rule to actions under §15-3-530(3) (action for trespass upon or damage to real property)
and §15-3-530(4) (action for taking, obtaining, or injuring any goods or chattels inciuding an
action for the specific recovery of personal property). Campus Sweater and Sportswear Company
v. MB Kahn Construction Company, supra. Like the Supreme Court, Judge Hemphill agreed and
presumed South Carolina would apply the discovery rule freely based upon equitable factors. He

further observed that adoption of the discovery rule has been a nationwide trend since 1870. Id

at 78, (In an earlier case, Judge Hemphill observed: “It cannot be disputed that adoption of the
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‘discovery’ rule is a modern and growing trend in the law.” Gattis v. Chavez, 413 E. Supp 33, 38
(1976))

To be clear — the Supreme Court and the South Carolina District Court have applied the
discovery rule freely — not sparingly. The Supreme Court has recognized the discovery rule is
“equitable and rational” and avoids results that are “manifestly unfair”. Mills, 254 SE2d at 70. Yet
defamation remains the outlier. Other than defamation, counsel for Appellant is not aware of any
case in which the discovery rule has not been applied. “The courts of South Carolina have
consistently applied the ‘discovery rule’ in non-defamation cases to determine when a cause of
action accrues...” Gillmanv. City of Beaufori, 368 SC 24, 27, 627 SE2d 746, 748 (Ct. App. 2006).

There is no reason the discovery rule should not be applied in defamation cases. When a
person has been defamed in a manner that does not allow her to know about it — to know what was
said, who said it, or when it was said -, it is inequitable to apply the “date of uticrance rule”.
Clearly, a person or business can be damaged without knowing why — without knowing enough to
file a complaint within two (2) years of the date of utterance. For example, a person operates a
daycare. Someone spreads a false rumor that the person is a pedophile. No one tells the person
about the rumor. Mysteriously, business begins to drop off, and the daycare closes within two (2)
years. On the first day following the two (2) years, the person operating the daycare learns of the
defamation. She learns the source of damage and destruction to her reputation and business. She
learns what was said about her. Under the “date of utterance rule”, she is out of luck. The person
who defamed her and destroyed her reputation and business geis a pass. (Appellant’s case presents
an equally compelling scenario.)

The majority of jurisdictions recognize that such a result is not equitable or rational and,

thus, apply the discovery rule to defamation. That is clearly the trend. An excellent discussion is
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found in Digital Design Group, Inc. v. Information Builders, Inc., 24 P3d 834 (OK 2001). The
plaintiff in that case learned it had been libeled after Oklahoma’s one (1) year statute of limitations
for defamation had run. Id. at 838. The case went to trial, and the trial court allowed a libel claim
to be submitted to the jury along with various contract claims. Id. Defendant appealed, and the
Oklahoma Supreme Court addressed whether the common law discovery rule should apply to libel
actions. (It had previously applied the “date of utterance rule”. Id. at 839.)

“The discovery rule applies to libel actions when the publication is likely to be

concealed or published in a secretive manner which would make it unlikely to come

to the attention of the injured party... We have never determined whether the

discovery rule may be utilized in libel actions. However, several other jurisdictions

have addressed the question. The trend among those courts is to apply the rule in

limited situations, for example —when the publication is likely to be concealed from

the plaintiff or published in a secretive manner which would make it unlikely to

come to the attention of the injured party.” Id. at 839-840.

In footnote 7 of the Opinion, the Court cites numerous jurisdictions that have either
extended the discovery rule under circumstances where publication might be concealed from the
plaintiff or published in a secretive manner or simply apply the discovery rule without
qualification. Id. at 846. Notably, the Court also recognized that “a few other courts” have adhered
to the “date of utterance rule” and cited Jones v. City of Folly Beach, supra.

The defamation in Appellant’s case clearly fits within the category of “concealed” or
“secretive”. Afterall, Respondent’s false statements were made in a private Facebook group and
in private conversations between Respondent and certain members of the A.T. Smith campaign
staff.  Appellant, who lived in Anderson, South Carolina, couldn’t possibly have known about
these false publications, even though she inquired about the “ultimate source” of the false
statements in the discovery phase of her case against A.'T. Smith. (See footnote 1.) Recall Santee:

“Plaintiffs should not suffer where circumstances prevent them from knowing that they have been

harmed.” Santee, 299 SC at 271-272.
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Respondent will argue the “discovery rule” will allow someone to bring a claim many years
after a defamatory statement is made. That same concern can be applied to any other claim, i.e.
construction defect, professional malpractice, etc. No matter the type of claim, there are still
requirements that an injured party must take reasonable action to discover an injury and the source
of injury and then act with promptness upon learning he or she has a claim against another party.
Dean v. Ruscon, 468 SE2d 645, 647 (1996).

There is simply no good reason for defamation cases to be treated differently from other
injuries to personal rights. In light of the Supreme Court’s expressed philosophy in Killian that
the “discovery rule represents the more equitable and rational view”, as well as its emphasis on
fairness; and in light of its favorable references to Judge Hemphill’s expansion of the discovery
rule even beyond its ruling in Killian, South Carolina should recognize the trend and join the
majority when it comes to applying the discovery rule in defamation cases. Jones v. Folly Beach
should be overruled, and the Court of Appeals should adopt the discovery rule — at the very least
in cases where false statements have been made in “concealed” or “secretive” circumstances.

CONCLUSION

Based upon the foregoing, the Order Dismissing Plaintiff’s Complaint should be reversed.
The statute of limitations for all causes of action - including defamation — should run from January

16, 2025, the date Appellant learned of the Chris Miller publications.
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ARGUMENT

I. REPLYING TO RESPONDENT'S ARGUMENT 1 - THAT
APPELLANT’S DEFAMATION CLAIM IS BARRED BECAUSE THE
STATUTE OF LIMITATIONS RUNS FROM THE DATE OF
UTTERANCE RATHER THAN THE DATE OF DISCOVERY.

Thisg issue is fully briefed in Argument II of Appellant’s Initial Brief. Appellant
concedes that the discovery rule has not been applied to defamation claims in South
Carolina. Jones v. City of Folly Beach, 326 SC 360, 483 SE2d 770 (Ct. App. 1997).
But it should be, and thus she argues and will argue against precedent. Respondent
does not offer any compelling reason for defamation to remain the only South

Carolina cause of action to which the discovery rule does not apply. There is no such

reason.

II. REPLYING TO RESPONDENT’S ARGUMENTS II AND TIT - THAT
ALL OF APPELLANT’S CLAIMS FAIL BECAUSE SHE DID NOT

EXERCISE REASONABLE DILIGENCE IN DISCOVERING HER
INJURIES.

Respondent urges this Court to make the same mistake as the circuit court. He
wants this Court to conflate/combine two entirely separate publications made by
separate parties to separate groups of people on separate dates. The first is the AT
Smith publications, which consisted of 5,000+ political flyers placed in the US mail
that were received by potential Republican voters, including Appellant’s family and

friends, on January 18, 2020. The second is the Chris Miller publications, which
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consisted of numerous posts in a Facebook Group called ATS Private Supporters
between January 7 and January 12, 2020. (Amended Complaint R. p. 21, 1 6 — p. 22.
1 7). These publications are simply not the same, and it was error for the circuit
court to treat them as if they were.

Respondent also urges this Court to overlook the fact that the circuit court
engaged in fact-finding at the motion to dismiss stage. In addition to finding that
notice of the AT Smith publications is tantamount to notice of the Chris Miller
publications, the circuit court implicitly found that Appellant was not reasonably
diligent in discovering the Chris Miller publications. (“Here, the statute of limitations
began to run in January of 2020 when the Plaintiff was made aware of the flyers
published by the AT Smith campaign...The injury was discovered in January of
2020...” (Order R. p. 10  2); “The alleged 2025 discovery ... was clearly not the date
the Plaintiff discovered her injury nor the date she was put on notice that someone
invaded her rights...[I]t cannot be disputed that the date of discovery was in January
of 2020 when the Plaintiff was upset and distressed by the flyers of the Smith
campaign.” (Order R. p. 109 2-p. 11 § 3).

Appellant is not required to plead and outline her reasonable diligence to discover
the Chris Miller publications. She alleged in her Complaint that she did not
determine Chris Miller's role in this matter until January 16, 2025. (Amended
Complaint R. 24 § 17). At the hearing, she also explained some of her reasonable

diligence. (Transcript of Hearing R. pp. 54-55). (“Throughout the discovery we were

Page 2 of 7





trying to determine who was the ultimate source of this information and got
numerous answers...] took Chris Miller’s deposition, and he acted...like he had
merely suggested that.,.AT Smith and his staff.,.look into this rumor. [In Hobart
Lewig’ deposition] there’s some reference to ATS Private Supporters and some
screenshot that Hobart Lewis had received. So I went and got those screenshots from
Matt Wavle, and sure enough what Chris Miller posted basically formed an outline
for the flyers...[I]t was all Chris Miller...[I}t was not until we even found out the
existence of ATS Private Supporters that we knew it was Chris Miller who was the
ultimate source, that she had a cause of action against Chris Miller...”)

If the circuit court expected Appellant to plead and outline her reasonable
diligence in discovering the Chris Miller publications, it should have made that clear
at the hearing. Then the circuit court should have provided Appellant an opportunity
to amend her Complaint so as to plead and outline her reasonable diligence. Skydive
Myrtle Beach v. Horry County, 426 SC 175, 180-189, 826 SE2d 585 (2019). (“When a
complaint is dismissed under Rule 12(b)(6)..., the dismissal generally is without
prejudice. The plaintiff in most cases should be given an opportunity to file and serve
an amended complaint.”y It was error to dismiss Appellant’'s complaint with
prejudice without affording her leave to amend.

When a statute of limitation defense is lodged, questions about a plaintiff's
reasonable diligence are not decided at the motion to dismiss gtage. The issue of

reasonable diligence is determined by evidence developed through discovery, as was
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pointed out to the circuit court several times at the hearing. Thus, the issue of a
plaintiff's reasonable diligence is raised at the summary judgment or directed verdict
stages. Brown v. Finger, 240 SC 102, 124 SE2d 781 (1962) (JNOV and new trial);
Santee Portland Cement Co. v. Daniel International Corporation, 299 SC 269, 384
SE2d 693 (1989) (directed verdict); Myrtle Wiggins v. Edwords, 442 SE2d 169 (1994)
(summary judgment); Dean v. Ruscon Corporation, 468 SE2d 645 (1996) (directed
verdict).

Likewise, when there is a question whether a plaintiff has exercised reasonable
diligence, such question must be decided by a jury. Brown, 240 SC at 113. (*The
burden of establishing the bar of the statue of limitations rests upon the one
interposing it [citation omitted], and where the testimony is conflicting upon the
question, it becomes an issue for the jury to decide [citation omitted].”) Santee
Portland, 299 SC at 274. (Whether Santee knew or should have known it had a cause
of action at a certain time was an issue to be decided by the jury.) Myrtle Wiggins,
442 SE2d at 171 (Reasonable diligence is a jury question unless there is no genuine
issue of material fact); Dean v. Ruscon, 468 SE2d at 648. (As regards reasonable
diligence, where more than one reasonable inference can be drawn from the
testimony, the case should be submitted to the jury.) This, too, was pointed out to
the circuit court. (Transcript of Hearing p. 54.) (“[W]hether this should have been

discovered earlier...will be a fact question...It’s usually a fact question. It’s usually
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a jury question...[W}hether my client...and/or I acted with sufficient diligence is...for

the jury to decide. I think it will be a fact question.”)

III. REPLYING TO RESPONDENTS ARGUMENT 1V - THAT
APPELLANT HAS ABANDONED HER FALSE LIGHT CLAIM AND
THAT SOUTH CAROLINA DOES NOT RECOGNIZE FALSE LIGHT.

Appellant has not abandoned her false light claim. However, this issue is outside
the scope of the circuit court’s order. The circuit court’s order of dismissal is 100%
based on the statute of limitations.

But to address Respondent’s point. The fact that no South Carolina case has yet
recognized “false light” invasion of privacy should not prevent Plaintiff from pursuing
such a cause of action. ! Questions of novel impression may be pled and should survive a
motion to dismiss. Madison v. Am. Home Products. Corp., 358 S.C. 451, 595 S.E.2d 493,
494 (Ct. App. 2004). (“As a general rule, important questions of novel impression should
not be decided on a motion to dismiss.”) Notably, this court has applied the “novel
impression” rule to false light invasion of privacy. Sign-N-Ryde, LLC v. Preferred
Automotive Group, LLC, UP No. 2011 — UP-554 (Ct. App. 2011). ? (“As to dismissal of the

cause of action for false light invasion of privacy, we agree with Sign-N-Ryde, LLC that

1The Court of Appeals has not ruled that the cause of action does not exist. It has merely acknowledged
the cause of action has not been recognized... yet — usually failing for a lack of “publicity.” Brown v.
Pearson, 326 SC 409, 421, 483 SE2d 477 (Ct. App. 1997) (dismissal of invasion of privacy causes,
including false light, proper because facts not “publicized.”); Sign-N-Rvde, LLC v. Preferred
Automotive Group, LLC, UP No. 2011 — UP-554 (Ct. App. 2011)) (dismissal of false light proper
because facts not “publicized.”)

2 Sign-N-Ryde is an unpublished opinion and cannot be cited as precedent,
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dismissal of this claim at the pleading stage solely on the ground that it has not been

recognized as an actionable tort is premature”.)

IV. REPLYING TO RESPONDENT'S ARGUMENT V - THAT THE
PUBLIC DISCLOSURE CLAIM FAILS BECAUSE THE MATTER
WAS OF LEGITIMATE PUBLIC CONCERN.
This issue is outside the scope of the circuit court’s order. The circuit court’s order
of dismissal is 100% based on the statute of limitations.

But to address Respondent’s point. To the extent it is a matter of legitimate
public concern that a candidate for sheriff in 2020 had a sexual relationship with a
co-worker in another town more than fifteen (15) years prior, the co-worker’s name
clearly is not a matter of public concern. Moreover, when the publication is false with
regard to both the candidate and the co-worker, there is no legitimate public concern.

V. REPLYING TO RESPONDENTS ARGUMENT VI - THAT
DISMISSAL UNDER 12(b){(6) WAS PROPER.

Appellant has not abandoned her objection to dismissal. Afterall, she
appealed.

But to address Respondent’s point. The statute of limitations bar does not
appear on the face of the Complaint. Iﬁ her Complaint, Appellant draws a distinction
between the false publications she knew about as of January 18, 2020 (the AT Smith
publications) and the publications she knew virtually nothing about until January

16, 2025 (the Chris Miller publications.). Unless this Court agrees that the two (2)

publications should be conflated/combined, there is no basis for dismissal under Rule
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12(b)(6). In her Complaint, Appellant does not concede she was on notice of the Chris
Miller publications at the time she was on notice of the AT Smith publications, nor
does she concede that she failed to act with reasonable diligence to learn of the Chris
Miller publications.

CONCLUSION

Based upon the foregoing, the Order Dismissing Plaintiff's Complaint should
be reversed. The statute of limitations for all causes of action - including defamation
— should run from January 16, 2025, the date Appellant learned of the Chris Miller

publications.
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