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STATEMENT OF THE ISSUES ON APPEAL

I. Did the trial judge err in denying Manigan’s directed verdict motion where, as
here, the State failed to submit any direct or substantial circumstantial evidence
tending to prove Manigan’s guilt beyond a reasonable doubt?

I1. Did the trial judge err in charging the jury that “the hand of one is the hand of

all” where, as here, the investigating officer conceded there was no evidence tying
the alleged accomplice to the crimes?

STATEMENT OF THE CASE

On June 17, 2011, Appellant Michael Anderson Manigan was indicted for first degree
burglary and grand larceny. Indictments. In the indictments, the State alleges that, on December
11,2010, Manigan entered the dwelling of Elizabeth Anne Vandahm with the_ intent to commit a
crime therein and with two prior burglary convictions. Indictments. The State further alleges
that Manigan carried away goods belonging to Vandahm, including a computer, printer, and
jewelry, valued at more than two thousand dollars. Indictments.

In January 2013, the case was tried to a jury. Tr. p.1. After the State rested, Manigan
. moved for a directed verdict based on the lack of any direct or substantial circumstantial
evidence tying Manigan to the crifnes. Tr. pp.223:1-228:17. The trial judge denied the motion.
Tr. pp.228:19-229:5. At the close of Manigan’s case, Manigan renewed his directed verdict
motion, and the trial judge again denied the motion. Tr. pp.268:13-269:11. Subsequently, the
trial judge charged the jury that “the hand of one is the hand of all” over Manigan’s objection. V
Tr. pp-269:13-270:9; pp.302:20-303:18.

On January 16, 2013, the jury returned a verdict against Manigan on both charges. Tr.
p.313:1-12. On the same day, the trial judge sentenced Manigan to forty (40) years for first-
degree burglary and ten (10) years for grand larceny. Tr. pp.318:25-319:10. On January 24,

2013, Manigan appealed his conviction and sentence. Notice of Appeal.



FACTS

In 2010, Elizabeth Vandahm resided at 224 Carlisle Street in Spartanburg, South
Carolina. Tr. pp.95:14-96:15. At the time, Anna Christine Holcombe lived next door.'I Tr.
p-100:2-5; p.165:8-20. Michael Manigan lived across the street from Vandahm and Holcombe.
Tr. p.124:1-14. Manigan’s front porch is visible from Vandahm’s back yard. Tr. p.126:3-5.

On Saturday, December 11, 2010, Vandahm left for work around 1:00pm. Tr. pp.96:16-
97:4, p.98:14-17. Vandahm’s father testified that he stopped by' Vandahm’s house between
5:15pm and 6:00pm, but did not notice anything unusual. Tr. pb.153:17-154:23. In the
meantime, Holcombe began cutting her grass around 4:00pm and worked outside until around
- 9:30pm. Tr. pp-167:14-168:25. During this time, Holcombe noticed Manigan on his front porch.
Tr. pp.169:16-170:7. Manigan spoke to Holcombe several times, discussing yard work and how
much grass Holcombe was cutting. Tr. p.170:6-8. Manigan’s cousin, Gary Manigan, also spoke
to Holcombe. Tr. p.170:16-24. Holcombe testified that she considered Michael Manigan a
neighbor and friend. Tr. pp.170:25-171:3.

When Vandham arrived home from work around 10:30pm, she entered through the front
door, proceeding to the back door to let her dog out. Tr. p.99:14-19. As she approached the
kitchen, she observed broken glass from her kitchen window and a piece of cement lying in the
middle of her kitchen floor. Tr. p.99:14-19. The kitchen window was approximately 7 2 feet
from the ground outside her home. Tr. pp.101:25-102:3. She believed the cement came from a
fence post in her back yard. Tr. p.114:14-24. In her bathroom, Vandahm noticed a brick and
more broken glass. Tr. p.101:12-16. Vandahm’s c;)mputer monitor, printer, and jewelry,

including a pair of diamond earrings, were missing. Tr. p.100:12-24. Vandahm called the police

! Holcombe explained that, if she were standing on Carlisle Street, facing Vandahm’s house,
Holcombe’s house would have been the next house to her left. Tr. p.165:15-20.



and waited at Holcombe’s house until they arrived. Tr. pp.99:20-100:5.

Vandahm had a six-foot tall privacy fence enciosing her back yard. Tr. p.102:17-20.
During a severe windstorm a few months prior to the break-in, a large oak tree had uprooted,
tearing a gap in the privacy fence. Tr. p.102:20-25. The gap in the privacy fence was repaired
with a four foot chicken wire fence. Tr. pp.102:20-103:17. Vandahm testified it would have.
been impossible to climb over the chicken wire fence. Tr. p.103:15-17.

After the police arrived, Vandahm noticed a trash bag lying in the area behind the
chicken wire fence, which Vandahm testified was within her back yard. Tr. p.110:8-22, p.111:6-
13, pp.112:21-113:4. The trash bag contained Vandahm’s computer monitor, bdnter, and
keyboard. Tr. p.110:8-22; State’s Exs. 14-17. The area where the trash bag was located
contained vines, dead trees, tree stumps, and trash. Tr. p.126:1-16. Vandahm b_elieved someone
had used the area to dump trash and other stuff some time ago. Tr. p.126:10-16. Holcombe
explained that the area contained “a lot of trash and so forth . . . nobody realiy lived in that area
so it was, um, thorns and trash, limbs and oak trees, that’s basically all that it is.” Tr. p.166:18-
22.

Charles Hair, a police officer with the City of Spartanburg Police Department, responded
to Vandahm’s call. Tr. pp.176:24-177:13. Hair determined that the point of entry was
Vandham’s kitchen window. Tr. p.179:19-21. After Vandahm noticed the black trash bag in the
area behind the chicken wire fence, Hair retrieved the bag and dusted the monitor and printer for
fingerprints. Tr. p.186:3-16; State’s Exs. 19A-19D. ﬁe discoyered four prints on the monitor
and printer. Tr. p.187:1-188:2. Of relevance here, the first print was lifted from the backside of
the computer monitor, and the fourth print was lifted from the front side of the printer. Tr.

pp-187:1-188:2. It was eventually determined that these two prints belonged to Manigan. Tr.



pp.198:24-199:3, pp.201:6-204:21, p.211:5-18; pp.205:10-207:19; Exs. 19A, 19D, 20, 21, 22,
23.

Following the police investigation that night, several neighbors came to help Vandahm
board up the windows at her home. Tr. p.123:18-22. Manigan was one of the neighbors who
. visited. Tr. p.124:1-14. Later that night, Manigan returned to Vandahm’s home and expressed
. that he believed the break-in was a shame. Tr. p.127:12-25. |

On Monday, December 13, 2010, Gary Manigan received a loan from E-Z Money Pawn
Shop in Spartanburg, secured by Vandahm’s diamond earrings. Tr. pp.230:1-231:13. Although
the investigating officer initially obtained warrants against Gafy Manigan for burglary and grand
larceny, the warrants were never served, and the investigating officer testified there was no
evidence linking Gary Manigan to the break-in at Vandahm’s fesidence. Tr. pp.238:16-239:19.

Manigan testified at trial that he often walks bghind Vandahm’s privacy fence to visit
friends on Oakdale Court. Tr. p.247:17-23, p.249:7-13. On the night of the break-in, Manigan
testified that he camé across a black bag in this area while he was returning to his home around
9:00pm. Tr. pp.250:20-251:25; p.257:1-11. Manigan explained that he initially kicked the bag
to see what was in it, since he had not seen it when he left, and that he looked in the bag after he
heard a clanking sound. Tr. pp.257:1-258:11.

As previously discussed, Manigan was indicted for first-degree burglary and grand
larceny arising from the break-in at Vandahm’s home. Indictments. After a jury trial, he was
convicted on both counts and sentenced to forty years for first-degree burglary and ten years for
grand larceny. Tr. p.313:1-12, pp.318:25-319:10. This appeal follows.

STANDARD OF REVIEW

“In criminal cases, the appellate court sits to review errors of law only.” State v. Dawson,




402 S.C. 160, 163, 740 S.E.2d 501, 502 (2013). The appellate court is bound by the factual

re

findings of the trial court unless they are clearly erroneous. See State v. Pétterson, 367 S.C. 219,

224, 625 S.E.2d 239, 241 (Ct. App. 2006).
ARGUMENT

I. The trial judge erred in denying Manigan’s directed verdict motion where, as here, the
State failed to submit any direct or substantial circumstantial evidence tending to prove
beyond reasonable doubt that Manigan committed first-degree burglary or grand larceny.

The trial judge erred in failing to grant a directed verdict to Manigan based on a lack of
direct or substantial circumstantial evidence reasonably tending to prove Manigan’s guilt beyond
a reasonable doubt. Consequently, Manigan’s convictions should be reversed.

On appeal from the denial of a directed verdict, an appellate court must view the evidence

in the light most favorable to the State. State v. Odems, 395 S.C. 582, 586, 720 S.E.2d 48, 50

(2011). “The defendant is entitled to a directed verdict when the State fails to produce evidence

of the offense charged.” Id. “However, if there is any direct or substantial circumstantial
evidence reasonably tending to prove the guilt of the accused, an appellate court must find the
case was properly submitted to the jury.” Id. (emphasis in original). “A circuit judge should grant

a directed verdict motion when the evidence merely raises a suspicion the accused is guilty.” Id

“This Court has repeatedly affirmed the principle that when the State fails to produce:

substantial circumstantial evidence that the defendant committed a particular crime, the
* defendant is entitled to a directed verdict.” Id. “The State has the burden of proving beyond a
reasohable doubt the identity of the defendant as the person who committed the charged crime or
crimes.” State v. Lane, 406 S.C. 118, _ , 749 S.E.2d 165, 167 (Ct. App. 2013), reh’g denied
(Nov. 22, 2013). |

In the present case, the State relied solely on circumstantial evidence, namely: (1)

Y/



Manigan’s prints on Vandahm’s computer monitor and printer within a black bag found in an
area ‘containing trash and other stuff on the other side of Vandahm’s fence; (2) Manigan’s
interactions with Holcombe prior to the burglary; and (3) Manigan’s interactions with Vandahm
- after the burglary.

A long line of South Carolina appellate deéisions’ involving similar circumstances
strongly support the reversal of Manigan’s convictions in the present case. For instance, in State
v. Gilliam, 245 S.C. 311, 313, 140 S.E.2d 480, 481 (1965), the defendant was convicted of
housebreaking with intent to steal and grand larceny. “[T]he circumstances relied upon by the
State to establish the commission of the crimes charged in the indictment were: The broken pane
of/ glass, the unlocked position of the window latch, the absence of the stamps from an
| employee’s desk, and the defendant’s fingerprint found on a fragment of glass outside the
building.” Id. at 315, 140 S.E.2d at 481. |

| The Court reversed the convictions, concluding: “The unexplained presence of
defendant’s fingerprint on a fragment of the broken pane outside the building might inculpat;e
him if the evidence established that the building was feloniously entered and by this means,
which, as has b‘een seen, it fails to do.” Id. at 315, 140 S.E.2d at 482. The Court further
recognized: “We are convinced that the circumstances reiied upon by the State, considered
together, did not furnish such substantial evidence of the guilt of the defendant as to justify
submission of the case to the jury.” Id. at 315, 140 S.E.2d at 482.

In State v. Woods, 273 S.C. 266, 266-67, 255 S.E.2d 680, 681 (1979), defendants were

also convicted of housebreaking and larceny. The State presented evidence that, on the day
Roger Crowe’s residence had been broken into, “appellants parked their car along a nearby road,

climbed a fence, and entered the woods in the direction of thé Crowe residence.” Id. at 267, 255



S.E.2d at 681. “Appellants walked along the street in front of the Crowe residence.” Id.
“Thereafter, appellants returned to their parked car, through the woods they had originally
entered, and drove away from the area.” Id. “Around 6:00 p.m. that evening the majority of the

“stolen property was located in a clump of undergrowth near the route used by appellants when
returning to‘ their parked car.” Id.

The Court reversed appellants® convictions, explaining: “In the instant case there is
evidence sufficient to raise a strong suspicion of appellants’ guilt.” Q “However, we ére not
convinced that there is any substantial evidence which reasonably tends to prove their guilt or
from which their guilt may be féirly and logically deduced.” Id. “Suspicion, however strong,
does not suffice to sustain a conviction.” Id

In State v. Mitchell, 341 S.C. 406, 408, 535 S.E.2d, 126, 127 (2000), the defendant was

convicted of first-degree burglary relating to a purported break-in at the residence of Hugh
Mathis. Mathis discovered pieces of glass in a spare bedroom at his home, noticed a hole in the
glass window, and further noticed that .the window was unlocked. 1d. Hé subsequently
discovered that two guns were missing. Id. “There was no glass on the exteriér of the house, but
there was a screen that the officer was able to get an identifiable fingerprint.” Id. “The fingerprint
matched that of the defendant.” Id.

The Court of Appeals reversed defendant’s convictions based on a lack of substantial
circumstantial evidencé, and the Supreme Court afﬁrméd upon certiorari review, recognizing:
“The evidence in this case is entirely circumstantial.” Id. at 409, 535 S.E.2d at 127. “The only
evidence linking respondent to the burglary is the ﬁnéerprint.” Id. “The State did not present any

evidence whether the screen was on the window at the time the window was broken or when the

screen had been removed.” Id. “The fact that respondent’s fingerprint was on a screen that was



propped up agains’; the house does not prove entry where respondent had been in and aroun(i the
victim’s house as least three times priqr to the burglary.” Id.

More recently, this Court overturnéd a first-degree burglary conviction under
circumstances substantially similar to the present case in State v. Lane, 406 S.C. 118, 749 S.E.2d
165 (Ct. App. 2013), reh’g denied (Nov. 22, 2013). In Lane, “[t]he State presented the following
evidence to establish Lane committed first-degree burglary: (1) the testimony of [the victim’s]
neighbor that a burgundy/red ‘Mitsubishi Gallant-type car’ with a paper tag and primer painted
panel was in [the victim’s] driveway the day of the theft; (2) testimony that, at times, Lane drove
a red/burgundy Mitsubishi Gallant beloﬁging to his girlfriend that matched the description given
by [the victim’s] neighbor; (3) testimony that Lane drove the Gallant the day of the theft; (4)
testimény that a folded piece of paper belonging to Lane was found in [the victim’s] driveway
that was not originally found by the police but found later outside; and (5) testimony that Lane
did not want to talk to police officers the day after the theft and asked his girlfriend’s mother to

-lie to officers conceming his whereabouts.” Id.

This Court concluded: “Viewing the foregoing evidence in the light most favorable to the
State, we find the State did not present substantial circumstantial evidence to reasonably prove
Lane was the person who committed the burglary.” Id. “At most, the evidence the State
presented raises only a mere suspicion that Lane committed the crime.” Id.

In South Carolina, it is well established that fingerprint evidence, even fingerprint
evidence néar the point of entry of the scene of a crime, is insufficient to establish the guilt of an
accused beyond a reasonable doubt. See Gilliam, 245 S.C. at 315, 140 S.E.2d at 482 (fingerprints
on broken glasé at point of entry not enough); Mitchell, 341 S.C. at 409, 535 S.E.2d at 127

(fingerprint on window screen outside point of entry insufficient to support conviction); State v.



Amold, 361 S.C. 386, 390, 605 S.E.2d 529, 531 (2004) (“[R]espondent’s fingerprint on the
coffee cup lid tab establishes he was in the borrowed BMW on the same day the victim was last
seen alive. The fact that the BMW was found abandoned in Tennessee, the same state where
respondent was located after his stay in Savannah, raises a suspicion of guilt but is not evidence
that respondent killed Dr. Cox.”). Here, there is even stronger support for a directed verdict, as
the; only ﬁngerprint evidence was located on items within a black trash Bag behind a chicken
wire fence well away from the point of entry.

Likewisé, evidence of a defendant’s mere presence in the general area where a crime has

been committed is insufficient to support a conviction on substantial circumstantial evidence. For

instance, in State v. Walker, 349 S.C. 49, 54, 562 S.E.2d 313, 315 (2002), the State relied on a
videotape of the defendant harvesting marjuana on a third .party’s property to support a
conviction for cultivating or attempting to cultivate marijuana on the land of another. The Court
reversed the denial of a directed verdict motion, recognizing: “[{A]part from his presence in the

area, there is no evidence connecting Petitioner with the cultivation of the marijuana.” Id.; see

also State v. Johnson, 291 S.C. 127, 129, 352 S.E.2d 480, 482 (1987) (*Mere presence af the

scene of a crime is insufficient to convict one as a principal on the theory of aiding and
abetting.”).?

Finally, Manigah’s proximity to the property taken from Vandahm after the crime is also
insufficient to support Manigan’s convictioﬁ. For instance, in Odems, 395 S.C. at 588, 720

S.E.2d at 51, the Court recognized: “The State’s case against Petitioner relied primarily on three

2 Here, there is no evidence placing Manigan at the scene of the crime. Holcombe testified she
observed Manigan on his front porch across the street and spoke to Manigan several times on the
day of the burglary, but never testified that she observed Manigan on or around Vandahm’s
property. Manigan’s fingerprints were found in a black trash bag on the other side of Vandahm’s
chicken wire fence, which Vandahm testified was impossible to climb. '



pieces of circumstantial evidence: (1) the fact that less than ninety minutes after the burglary,
police located Petitioner in the getaway car with the burglars and the stolen goods; (2) Petitioner
fled from law enforcement; and (3) Petitioner asked an uninvolved person to lie for him.”

The Court reversed the petitioner’s conviction, explaining: “The State’s key
circumstantial evidence: (1) Petitioner’s location in the getaway car a relatively short time after
the robbery; (2) Petitioner’s flight from law enforcement; and (3) Petitioner’s attempt to enlist
the assistance of an uninvolved individual, do not point to his guilt for the crimes charged to the
exclusion of every other reasonable hypothesis-namely, the notion that he did in fact join [one of .
the burglars] at a gas'station following the crime.” Id. at 590-91, 720 S.E.2d a 52-53.

In short, the State’s evidence of Manigan’s guilty is entirely circumstantial. At most, it
raises merely a suspicion of Manigan’s guilt. It does not rise to the level of substantial
circumstantial evidence. Consequently, Manigan’s convictions should be reversed.

II. The trial judge erred in charging the jury that “the hand of one is the hand of all”
where, as here, the investigating officer conceded there was no evidence tying the alleged
accomplice to the crimes.

The trial judge erred in charging the jury that “the hand of one is the hand of all” where,
" as here, the investigating officer conceded that there was no .evidence tyiﬁg the alleged
accomplice—Gary Manigan—to the crimes. This error also warrants reversal.

“The evidence presented at trial determines the charged jury instmction.” State v.
.MQ_I}, 352 S.C. 203, 207, 573 S.E.2d 802, 804 (2002). “The purpose of instructions is to

enlighten the jury and to aid it in arriving at a correct verdict.” State v. Leonard, 292 S.C. 133,

137, 355 S.E.2d 270, 273 (1987). “It is error to give instructions which are calculated to confuse
or mislead the jury.” Id. “If a jury instruction is provided to the jury that does not fit the facts of

the case, it'may confuse the jury.” Blurton, 352 S.C. at 208, 573 S.E.2d at 804. “Only law

10



applicable to the case should be charged to the jury.” Id. “Instructions that do not fit the facts of
the case may serve only to confuse the jury.” Q

Under the “hand of one is the hand of all” theory of accomplice liability, “one who joins
with another -to accomplish an illegal purpose is liable criminally for everything done by his

confederate incidental to the execution of the common design and purpose.” State v. Langley,

334 S.C. 643, 648, 515 S.E.2d 98, 101 (1999). “To admit evidence under this theory, the-
existence of the common design and the participation of the accused against whom the evidence
is offered should first be shown.” Id.

In the present case, Holcombe testified that she spoke with Michael and Gary Maﬁigan
while cutting her gfass prior to the burglary. Gary Manigan later depvosited Vandahm’s diamond
' earrings with a pawn shop in return for a loan. Nevertheless, the officer investigating Gary
Manigan refused to serve warrants for burglary or larceny on Gary Manigan, explaining that
there was no evidence tying Gary Manigan to the burglary.

Under these circumstances, the trial judge’s charge to the jury on “the hand of one is the
hand of all” theory of accomplice liability served only to confuse the jury. No evidence supports 4
this charge in light of the investigating officer’s conclusion that Gafy Manigan was not involved
in the burglary or larceﬁy. Consequently, the trial judge should not have charged the jury on the
“hand of one is the hand of all.” This legal error also warrants reversal.

Conclusion

The trial judge committed reversible error in denying Manigan’s motions for a directed
verdict. There was no direct or substantial circumstantial evidence establishing Manigan’s guilt.
At most, the State’s evidence raised a mere suspicion of Manigan’s guilt.

In addition, the trial judge committed reversible error in charging the jury on the “hand of

11



one is thg hand of all” theory of accomplice liability. The investigating ofﬁcer-unequivocally
testified that he determined not to serve warrants on Gary Manigan for burglary or larceny due to
the lack of evidence supporting such charges. Moreover, this unsupported charge served to
confuse the jury, again warranting reversal.

Based on the foregoing, Manigan contends that his convictions should be REVERSED.
In the alternative, if the Court determines only that the trial judge erred in charging the jury on

accomplice liability, this Court should REVERSE the trial judge and remand for a new trial.

Daniel S. “Chip” M£Queeney, Jr. (S.C. Bar No. 06802)
Pratt-Thomas Walker, P.A.

Post Office Drawer 22247

Charleston, SC 29413-2247
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1000 Assembly Street, Columbia, SC 29201.

Daniel S. “Chip” McQueeney, Jr.
Attorney for Appellant Michael Anderson Manigan
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