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STATEMENT OF ISSUE ON APPEAL 

Did the trial court err by refusing to give a "mere presence" jury instruction where 

appellant admitted to being at the scene of the crime and testified other third-parties 

committed the murder? 
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STATEMENT OF THE CASE 

In May 2022 Appellant Rahiem Griffin was indicted by the Greenville County grand jury 

of murder and possession of a weapon during the commission of a violent crime. R. 488. He was 

tried before Judge Patrick C. Fant, III and a jury from April 15 to 18, 2024. R. I. He was 

represented at trial by Richard Warder and Russell Sanford. R. 1. Meghan Gasser and Jonathan 

Gregory prosecuted the case for the state. R. I. 

Ultimately the jury found Appellant guilty of both charges. R. 472:21-473:2. The court 

issued a forty-five-year sentence for murder to run concurrently with a five-year-sentence for the 

weapons charge. R. 477:24-478:8. 

This appeal follows. 
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STATEMENT OF FACTS 

In January of 2014, Marquail Hellams, Jonathan Hellams, and Appellant Rahiem Griffin 

lived together in a house on Glenlea Lane outside of Greenville. R. 192:21-24, 162:15-18. 

Destany Fields was dating Appellant at the time and lived there as well. R. 193 :23-194: I 0. Several 

others also lived there some of the time. R. 194:11-23. Marquail and Appellant were good friends 

and considered each other brothers. R. 205:2-4, 254:16-17, 290:9-16, 405:1-5. 

The night of January 31, 2014, Marquail and Appellant left the house around 8:30 to buy 

Xanax. R. 198:19-200:11; State's Ex. 63, pages 12, 15. They were drug dealers, and some of their 

customers-Kris and Jaime Capatino-drove them and Destany to the planned buy. R. 214:18-

215:24, 242:20-243:18, 257:13-25. Kris and Jaime were addicted to heroin and high that night. 

R. 207:21-208:13, 212:18-213:18, 241:8-242:4. They dropped Marquail and Appellant off at a

house on Davis Road and left intending to return after the deal was complete. R. 218:9-219:19, 

243:14-244:11, 262:1-13. Sometime later, they picked up only Appellant. R. 221 :7-24, 244:5-17, 

262:22-263:5. Marquail was found deceased the next day on a gravel road from Davis Road off 

Piedmont Highway. R. 95:4-25; State's Ex. 2-3. 

Kris, Jaime, and Destany testified at trial to those essential facts but varied on some details. 

Kris-who had pending charges as a codefendant-testified Appellant and Marquail were arguing 

in the backseat on the drive. R. 206:10-17, 217:7-15, 224:18-225:2. On the other hand, Jamie 

testified there was "no fussing in the vehicle, or anything" as they drove to buy the Xanax. R. 

245:2-5. Destany-who also had pending charges as a codefendant-testified she saw Appellant 

carrying a gun in the car. R. 251 :12-16, 263:14-264:8. Kris, however, never saw a weapon in the 

car. R. 217:19-20. Kris, Jaime, and Destany did not testify about what happened after dropping 

Appellant and Marquail off because they did not see anything more until they picked Appellant 
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records showed him leaving Glenlea Lane with the others, but his phone was found next to his 

body, and the records confirmed it did not leave Davis Road. R. 360:10-362:5; State's Ex. 63, 

pages 11-13. 

Prior to closing arguments, Appellant requested the trial court instruct the jury that mere 

presence at the scene of a crime is insufficient to establish guilt. R.410:20-24. The state argued 

the charge is inappropriate because it "would potentially confuse the issues in this case" and is 

"typically a charge when it is a ... hand of one is the hand of all situation." R. 411: 1-5. Appellant 

responded, "I believe saying that being at the scene of a crime does not mean that you committed 

a crime would not confuse the jury one bit." R. 411: 16-19. The trial court refused the request: "I 

don't see this as an aiding and abetting or accomplice liability circumstance that would warrant the 

mere presence charge." R. 411:22-412:3. Appellant renewed his objection after the jury 

instructions. R. 466:16-19. 

During deliberations the jury requested "confirmation" that it had correctly identified 

whose phone number belonged to whom and then to rehear Appellant's testimony. R. 480-481; R. 

467:1-14. The trial court refused to answer the first question but did bring the jury back to hear 

Appellant's testimony again. R. 468:1-7, 471:7-25; 481. Ultimately the jury found Appellant 

guilty as charged, and the trial court sentenced him to a total of forty-five years in prison. R. 

472:21-473:2, 477:24-478:8. 
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STANDARD OF REVIEW 

Whether "any evidence" exists to warrant a jury charge is a question of law this Court 

reviews de novo on appeal. State v. Williams, 427 S.C. 246, 249, 830 S.E.2d 904, 906 (2019). 
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refused." (quoting State v. Austin, 299 S.C. 456, 458, 385 S.E.2d 830, 831 (1989))). A mere 

presence charge is particularly appropriate where there is evidence of third-party guilt. 

This Court has previously explained, 

"Mere presence" is generally applicable in two circumstances. First, 
in instances where there is some doubt over whether a person is 
guilty of a crime by virtue of accomplice liability, the trial court may 
be required to instruct the jury that a person must personally commit 
the crime or be present at the scene of the crime intentionally, or 
through a common design, aid, abet, or assist in the commission of 
that crime through some overt act. Secondly, mere presence is 
generally an issue where the state attempts to establish the 
defendant's possession of contraband because the defendant is 
present where the contraband is found. In such cases, the trial court 
may be required to charge the jury that the defendant's mere 
presence near the contraband does not establish possession. 

James, 386 S.C. 650, 653-54, 689 S.E.2d 643, 645 (Ct. App. 2010) (quoting Dennis, 321 S.C. at 

420, 468 S.E.2d at 678). The most likely circumstances in which a mere presence charge will be 

necessary are these two, and that is why no published appellate court decision of which counsel is 

aware addresses the charge outside of those circumstances. However, neither James nor Dennis 

purported to establish an exhaustive or exclusive list of circumstances where a mere presence 

instruction may be necessary. 

The fundamental reasoning behind the Court's generalized statement in Dennis and James 

is that where someone else might be criminally liable, the jury needs to be informed that the 

defendant's mere presence near that other person's crime is not sufficient to establish his guilt. In 

the first instance, the defendant is allegedly an accomplice of another and that other person 

commits a crime in his presence. If the defendant is not an accomplice, which must be decided by 

the jury, then he is merely present at the scene of someone else's crime. In the second, someone 

has committed a crime by possessing contraband. If the defendant is not that person, then again 

he is merely present at the scene of someone else's crime. 
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