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P R O C E E D I N G S

THE COURT: Let me talk briefly with the attorneys in

chambers for a few moments.

(WHEREUPON, a short break was taken.)

THE COURT: We're going to go back on the record. If

there's any member of the jury panel present in the

courtroom, please, stand? Anyone present in the courtroom

that's a juror?

(There was no response.)

THE COURT: No one is standing.

I think that the case that we were going to proceed

-- or the State was seeking to call is the State of South

Carolina vs. Christopher Wells; is that correct?

MR. MOWRY: That's correct.

THE COURT: What's the indictment on that?

MR. MOWRY: There's several of them, Your Honor. And

bear with me, I had them. They were right here in front

of me, Your Honor. I'm sorry.

THE COURT: While the Solicitor is looking for that,

the record should, of course, reflect that Mr. Wells is

present with his appointed counsel.

After discussing this case briefly in chambers, Mr.

Richey, it's my understanding that there was a matter that

needed to be brought to the Court's attention before we

move forward, sir?
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MR. RICHEY: Yes, sir.

THE COURT: I'll hear you on that.

MR. RICHEY: Your Honor, I have talked to my client.

Essentially, he has indicated to me that he does not want

me to represent him for various reasons. I will let him

explain to the Court, but one of the things is my supposed

lack of experience in doing this type of case. My client

believes that this is my first criminal trial.

Also, he has some issues with the strategy of this

case that I don't necessarily agree with, but I'll be more

than happy to try the case the way he wants it tried.

It's just throughout this representation, Your Honor, it's

been that I'm part of this conspiracy to convict him in

this case. And he just hasn't shown a willingness to

cooperate in the manner that I believe is sufficient for

this case.

THE COURT: Just so the record is clear on this

before I turn to Mr. Wells, that motion -- I think the

record should reflect that I think Mr. Wells has had two

prior attorneys appointed, Matthew Turner and John

Nasrollahi; is that correct, Solicitor?

MR. MOWRY: I know Mr. Nasrollahi, I believe Mr.

Turner has as well, Your Honor.

Part of the common complaint with Mr. Wells, Johnny

Lee Saxon, who is a co-defendant, and David Lee Walker,
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who is also a co-defendant and has been convicted of

murder, is that there's collusion between all private

attorneys, public defenders and solicitors in the Eighth

Judicial Circuit. And that was part of the complaint that

each of them has made.

Well, each of them ended up with attorneys from

outside of the Eighth Circuit. Mr. Richey is in the

Thirteenth Circuit, does not have any ties beyond

occasional handling of cases in the Eighth Circuit, is not

a resident of the Eighth Circuit. So that was part of the

attempt, at least, to satisfy Defendant's complaints about

his representation.

THE COURT: And the Court does recall that Ms. Wiygul

represented Mr. Walker. I think she ended up getting

appointed after we went through a similar situation with

all the lawyers being excused from further representation.

Mr. Saxon currently has Mr. Delgato. I think when

the State tried to call that earlier this year, Judge

Griffith relieved appointed counsel on that. And, I

think, at that time, perhaps, the second or third lawyer

that Mr. Saxon had had. I think he had had at one point

in time Laura Saunders and --

MR. MOWRY: Rodney Brown -- Russell Brown --

THE COURT: Russell Brown --

MR. MOWRY: -- from Columbia.
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THE COURT: -- was the one that ended up getting

relieved last time.

MR. MOWRY: That was, actually, last summer, I

believe. And Your Honor had already issued an order on

Mr. Saxon that if he relieved Mr. Brown that he would have

to hire private counsel, that no others would be appointed

for him. But Judge Griffith on his own volition appointed

Mr. Delgato as Mr. Saxon's attorney.

THE COURT: Right.

Mr. Wells, I'm happy to hear from you or anything

that you want to tell me about why you're seeking to

relieve Mr. Richey. In chambers, Mr. Richey did tell me

that he's ready to represent you. He's prepared to go

forward today. He is comfortable doing so. And Mr.

Richey has appeared in front of this Court numerous times,

so I'm well familiar -- very familiar with his ability to

zealously represent those he is obtained or appointed to

represent.

But if Mr. Wells, if there's something I need to know

about or something you need to tell, now is the time to

let me know concerning this motion to fire Mr. Richey.

THE DEFENDANT: May I stand?

THE COURT: Yes, sir.

THE DEFENDANT: Mr. Richey has been assigned to me

for over a year now and he done been down here three times
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to see me. The only time -- every time he done came, he

come with a plea from the Solicitor. And I got a motion

of discovery that got evidence in it that's clearing me

from this case. He don't want to talk about what's going

on with my motion. He want to go on a hearsay statement,

something that somebody said, done told somebody that's

inadmissible in the courtroom anyway. But I got a

statement from the eyewitness that was at the scene. He

don't want to talk about that, so we get in an argument.

I don't trust him. I believe he working with the

Solicitor.

THE COURT: All right. Well, sir, I really --

THE DEFENDANT: I don't trust him.

THE COURT: I appreciate your position. I understand

you have been through several attorneys already. This is

the eleventh hour -- actually, worse than the eleventh

hour. This is an extremely last minute motion where

you're seeking to relieve counsel that tells me they're

ready, willing and able to represent you. Mr. Richey's

reputation is excellent. And understand, Mr. Wells,

sometimes the obligation of an attorney is to tell the

client what they need to hear, but maybe not necessarily

what they want to hear.

And at this point in time, after you've been through

so many attorneys, after you've had so many other lawyers
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relieved, it just has to stop at some particular in time.

I'm hearing that you want to represent yourself. I'm

hearing that you want another lawyer. So I'm saying you

can't get another lawyer and the case is going to go

forward today. That's where we are on that.

In terms of any sort of statements from the

eyewitness, I'm quite certain that if that statement

exist, Mr. Richey will be more than happy to cross-examine

that witness on that statement if he has grounds to do so.

And that's quite, obviously, where we are.

Mr. Richey, you had mentioned differences in opinions

you had between Mr. Wells in terms of trial strategy. Is

that anything that the Court needs to address outside the

presence of the jury or is he discussing something

factually that maybe we just better not go into at this

point?

MR. RICHEY: I would say I don't want to go into with

the Solicitor here, but I think it's -- if I'm going to

represent him, I will go over it with him again.

THE COURT: You will be representing him.

You want to say something else, Mr. Wells?

THE DEFENDANT: Yes.

THE COURT: Yes, sir.

THE DEFENDANT: I done gave grounds on why I don't

want this gentleman to represent me. I ain't fired -- I
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done fired one lawyer, that's all. The other dude, the

Matt dude, they done that saying there was a conflict of

interest.

THE COURT: All right.

THE DEFENDANT: But if after I done told you I don't

trust him and I done told you the grounds on why I want

him fired, if you're going to force me to go to trial with

him, I ain't got no choice, but I want this to be on

record that I was forced, forced into going to trial.

THE COURT: Well, for the reasons I've already put on

the record, Mr. Wells, Mr. Richey is representing you.

You are getting a lawyer paid for by the State of South

Carolina, no money out of your pocket, and he is one of

the best. So you are in good hands. And I regret that

you find yourself unable to trust Mr. Richey. I can

assure you that you can trust Mr. Richey.

THE DEFENDANT: No, I can't trust him.

THE COURT: And, obviously, with appointed counsel,

you do not get counsel of your choosing. You just

happened to luck out and get a good lawyer, a really good

lawyer, who has great criminal experience. So we are

going forward. Your objection, however, is noted for the

record. For the reasons stated previously, I am denying

your motion to fire Mr. Richey.

THE DEFENDANT: Okay.
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THE COURT: I'll need witness list.

MR. MOWRY: Yes, sir.

And just for the record, Your Honor, we did locate

the indictments.

THE COURT: Okay.

MR. MOWRY: They are indictments 15-1162, charging

the Defendant with murder; 15-503, possession of a weapon

during the commission of a violent crime; 15-504 for armed

robbery; and 15-505 for criminal conspiracy.

I'm going to present Your Honor with the -- well,

actually, the Clerk with the witness list, the tracking

sheets and the originals of the indictments. Mr. Richey

has copies of the indictments that we have prepared for

him.

THE COURT: All right. Very good.

It's the Court's intention to take a brief break

while we bring the jury panel back in here. Anything we

need to take up from either side before we bring the jury

panel back in?

MR. MOWRY: No, sir. There are a couple of matters,

but we can do that after the selection of the jury.

THE COURT: Yes, sir.

MR. RICHEY: Your Honor, my client filed some motions

in relation to these indictments. They have been filed

with the Court. I will tell Your Honor, these motions are

13
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for speedy trial and these motions are that he has not

been properly indicted, and because he was not properly

indicted, the cases should be dismissed against him. And

the arguments are laid out in these motions.

He contends that these indictments are not true

billed. I went over it with him, but he contends they are

not true billed. So that's what these motions -- and

they're in the file. So there's a speedy trial motion

and, also, a motion to dismiss because he has not been

properly indicted.

THE COURT: All right. I've looked and I have all

the court indictments in my hand at this point in time.

It appears that Mr. Wells -- or each of these indictments

for Mr. Wells were true billed by the grand jury.

Indictment 1162 charging him with murder was true billed

on July the 24th of 2015, signature of the Court versus

the grand jury is listed there. The other three

indictments were true billed on April the 10th of 2015,

Ms. Thompson, Foreperson of the grand jury signed.

They're all indicated as true billed. I really would ask

if there's something else or some other evidence. I don't

see where -- the motion concerning the indictments not

being true billed, I don't see where that is accurate.

In terms of violation of his motion for a speedy

trial, Mr. Richey, at this point in time, can you point to

14
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any prejudice that he has suffered? I know that he's been

at the detention center probably since October 31st of

2013, or sometime after that, close after that when this

incident took place. Is there any prejudice that you can

show the Court at this point in time in limine concerning

that motion?

MR. RICHEY: Your Honor, it's his position that he

should have been timely indicted prior to the amount of

time it's taken for him to get to trial. That is his

position.

In terms of prejudice, I will tell the Court, we were

in front of the Court, I want to say, about four or five

months ago where this issue was brought up at a bond

hearing. And the Court, basically, said he had to be

tried by next month or something. So I would say we got

into court and we discussed this issue at a bond hearing.

THE COURT: Do you want to speak to that, Mr. --

MR. MOWRY: Your Honor, first of all, I never

responded to these motions because the Defendant does not

have a right to hybrid representation. He either

represents himself or allows his attorney to represent

him. It is not a combination of the two.

So since he has been represented by an attorney the

entire time, I have, essentially, ignored these motions.

This is something that we get a lot. It is way too
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confusing to try to do both. So if the Defendant is

represented by counsel, we respond to the counsel's

motions, not the Defendant's. The Defendant can make the

motions through counsel, if he wishes. So at any rate,

that explains that.

I would submit, also, that speedy trial, if there is

an action by the Defendant that delays the trial, then

that's on him. And I would submit that the Defendant, by

firing Mr. Nasrollahi, has, obviously, delayed his own

court action. Mr. Richey was appointed. Mr. Richey has

to get up to speed on the case and that takes time.

The State tried Mr. Walker, David Walker, the

co-defendant, about a year ago. We were prepared to go to

trial on Mr. Saxon in January. I would submit that we

probably did not need to sever the cases, but out of an

abundance of caution, we did. We are trying these

defendants individually. And it just simply takes time to

get the cases into court. There has been nothing done by

the State that unduly delayed these actions. We are

simply getting them up as we can based on the court

backlog that we're trying to address.

THE COURT: Were these three indictments -- I notice

that the murder charge was indicted -- or the grand jury

acted on the murder charge after the weapons charge, the

armed robbery charge and the conspiracy charge. I'm

16
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assuming that there was prior presentment or warrants had

been issued or something along those lines?

MR. MOWRY: We just simply determined to go forward

on conspiracy as well based on the way our investigation

concluded. It wasn't -- it was done after the other

three, but it was quite some time ago.

THE COURT: Okay.

MR. MOWRY: One other thing, Your Honor, I would

point out just to make sure we are all reading off the

same page. We have served Mr. Wells with a notice of

intent to seek life without parole should he be convicted

of murder, for a lesser included offense, like voluntary

manslaughter, or of armed robbery.

He has a prior -- he was indicted for murder. He

pled guilty -- or I think he was found guilty of

manslaughter back in 1992 and was sentenced to 25 years in

prison for that. Since voluntary manslaughter is a

violent crime, murder, manslaughter or armed robbery would

be a violent crime. That would be make him eligible for

life without parole.

THE COURT: All right.

MR. MOWRY: Or a most serious, I'm sorry, not

violent.

THE COURT: And notification of LWOP has been

provided to the Defense, at least, 10 days prior to this

17
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hearing?

MR. MOWRY: Yes, sir, several months ago.

THE COURT: And y'all acknowledge receipt of that,

Mr. Richey?

MR. RICHEY: Yes, sir.

THE COURT: Well, based on what has been presented to

me, again, the indictments have been true billed. The

charges stand as indicted. And in terms of the motion for

a speedy trial, the State does have a point, Mr.

Nasrollahi had been previously appointed to represent and

he was discharged by Mr. Wells.

Do you want to chime in on something else, sir?

THE DEFENDANT: Yes, about the true billed

indictments, sir.

THE COURT: Yes, sir.

THE DEFENDANT: There's a time limit on how you give

indictments and it's through Rule 3(c).

THE COURT: I understand, and I'm familiar with Rule

3(c), sir, but that does not serve -- it is not fatal to

the State's case if Rule 3(c) is not followed strictly,

sir.

THE DEFENDANT: I done had indictments before. This

ain't no true billed indictment. I don't see no grand

jury stuff or seal or nothing.

THE COURT: All right. I'll be more than happy to
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have the clerk make copies of these indictments, but I am

ruling right now --

They have previously received copies?

MR. MOWRY: Yes, sir, gave them to them as late as

this morning. And I would, also, state for the record,

Your Honor, this is exactly what Mr. Saxon said in

January.

THE COURT: All right.

THE DEFENDANT: And I would like to say I been locked

up since December the 13th of 2013. These indictments

didn't come until the 15th. Ain't there some rule after

90 days or two court terms that if you ain't been indicted

--

THE COURT: The provision of law that you're

referring to, sir, gets a little bit technical, but the

provision of law that you're referring to is the one that

says that if a charge is not brought or a person is not

indicted after two terms of court, then the person has to

be set free. Is that, basically, the section of law that

you're citing from?

THE DEFENDANT: It can't be brought to trial for the

charges.

THE COURT: Well, the section of law that I'm

thinking of and that I believe you're referring to, sir,

that only applies to the statutory terms of court created

19
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under the offices of the general assembly through the

code. It does not apply -- those terms were, actually,

cancelled. The statutory terms of court were, actually,

cancelled by order of the Chief Justice, so that section

doesn't apply.

There's, actually, a case directly on point that says

that that provision of the code of laws does not apply

because we're dealing with the terms of court created by

the Chief Justice as opposed to those that are expelled

out in Title -- I want to say Title 14 of the code of

laws.

THE DEFENDANT: So --

THE COURT: Yes, sir.

THE DEFENDANT: So if my memory is right, that don't

count for nothing under the Constitution?

THE COURT: Which one, sir?

THE DEFENDANT: This right here, what I'm speaking

of. That's my Fifth Amendment right.

THE COURT: All right. Your objection, Mr. Wells, is

noted for the record. We're going to move forward with

this case, move on with this trial.

THE DEFENDANT: Okay. As long as it's on the record.

THE COURT: Yes, sir.

Solicitor, you've already handed me a witness list.

Mr. Richey, do y'all have any additional witnesses?
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MR. RICHEY: No, sir.

THE COURT: Very good.

We'll have the jury brought in. I'll take five

minutes while they come in. We'll move straight into jury

selection. I'll need the when, where, what of the

incident, okay?

MR. MOWRY: Yes, sir.

THE COURT: Bring the jury in, please.

(WHEREUPON, the jury venire enters the courtroom

at 11:55 a.m.)

THE BAILIFF: All jury is present, Your Honor.

THE COURT: Thank you very much, sir.

Ladies and gentlemen of the jury panel, sorry for the

delay in getting you back in here. Things took a little

longer than I initially anticipated.

We're now about to begin with jury selection in the

case of the State of South Carolina vs. Christopher

Jermaine Wells. And Mr. Wells is charged with four

indictments filed in this court, ladies and gentlemen,

with the offenses of murder, possession of a weapon during

the commission of a violent crime, armed robbery, and

criminal conspiracy.

Now, at the get-go, ladies and gentlemen, I want to

tell you that the fact that Mr. Wells was charged or

indicted in these particular cases is, of course, not
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evidence of guilt in any way, shape, or form. These

indictments are merely the legal method by which a case is

brought to this Court. Mr. Wells has pled not guilty to

these indictments. And that plea puts the burden of proof

firmly on the State of South Carolina to prove each and

every element of these charges beyond a reasonable doubt.

So, again, the fact that Mr. Wells was indicted or charged

with these crimes is, of course, not proof of any of the

allegations contained in those indictments.

Now, in this case, ladies and gentlemen, the State of

South Carolina is being represented by Mr. Mowry and Mr.

Neely.

Mr. Mowry, if you would care to stand and introduce

yourself and anyone else seated at counsel table with you.

MR. MOWRY: Thank you, Your Honor.

Ladies and gentlemen, my name is Warren Mowry. I'm

attorney and deputy solicitor here in Laurens County.

With me is Ruston Neely, he's an assistant solicitor here

in Laurens. And he and I will be presenting the case for

the State. Also, Walter Bentley, who is the investigator

for the solicitor's office. And, finally, Lieutenant

Bryant Cheek, who was the investigator for the Laurens

County Sheriff's Office and chief investigator for this

case.

THE COURT: Thank you, Mr. Mowry.
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The Defense in this case, ladies and gentlemen, is

being represented by Mr. Richey.

Mr. Richey, if you care to introduce yourself and,

certainly, your client to the jury.

MR. RICHEY: Thank you, Your Honor.

I'm Rodney Richey. I practice law in Greenville.

This is my client, Christopher Wells. Thank you.

THE COURT: Thank you, Mr. Richey.

Ladies and gentlemen, I now need to ask you some

specific questions that relate to this case in particular.

We're going to use the same process that we used earlier.

If the question applies to you, unless I tell you

otherwise, just stand up and give me that response. So if

the question applies to you, just stand and I'll ask you

to explain.

First question, ladies and gentlemen, is there any

member of the jury panel who is currently being

represented or has previously been represented by any of

the attorneys involved in this case, either Mr. Neely, Mr.

Mowry or Mr. Richey? If so, please, stand.

Yes, sir, you've previously been represented by some

of these lawyers?

THE POTENTIAL JUROR: Not represented, I had a case

that happened at my home and this guy represented me.

THE COURT: How long ago was that, sir?
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THE POTENTIAL JUROR: A year ago.

THE COURT: And what was your name just for the

record, please?

THE POTENTIAL JUROR: Hinojos.

THE COURT: And that was approximately a year ago?

It was a criminal case?

THE POTENTIAL JUROR: They pleaded guilty.

THE COURT: It was prosecuted by this solicitor's

office?

THE POTENTIAL JUROR: Yes, sir.

THE COURT: But it's over and done with?

THE POTENTIAL JUROR: Yes, sir.

THE COURT: All right. The fact that this

solicitor's office handled that case for you, would that

affect your ability to be fair and impartial to both

sides?

THE POTENTIAL JUROR: No, sir.

THE COURT: You can be fair to everyone involved

then?

THE POTENTIAL JUROR: Yes, sir.

THE COURT: Very good, sir. Have a seat, please.

Anyone else?

(There was no response.)

THE COURT: No one is standing.

Is there any member of the jury panel related by
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blood or marriage, or has any close business or social

relationships with any of the attorneys involved in this

case? If so, please, stand.

(There was no response.)

THE COURT: No one is standing.

The Defendant in this case, ladies and gentlemen, is

Christopher Jermaine Wells. And the State is alleging

that the individual who is deceased or was killed, his

name is

Is there any member of the jury panel who is related

by blood or marriage to either the Defendant in this case,

or or who has or had any close business

or social relationships with either the alleged victim,

Mr. or Mr. Wells? If so, please, stand.

(There were no response.)

THE COURT: No one is standing.

I'm going to read a list of potential witnesses in

this case, ladies and gentlemen. When I'm done reading

this list, I'm going to ask whether there's any member of

the jury panel who is related by blood or marriage to any

of these folks, or has any close business or social

relationship with any of these folks. So, please, pay

attention to these names that I'm about to read out.

Here are the possible witnesses who may testify in

this case: Marty Crain, who works with Laurens Sheriff's
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Department; Jamison Taylor; Bryant Cheek with Laurens

Sheriff's Department; Steven Sweat; Robert Timmons with

Laurens Sheriff's Department; Andrew Ashley with Laurens

Police Department; Todd Alexander, also, with the

sheriff's department; David Craig with the sheriff's

department; Jeremy McMahan with the sheriff's department;

Ball; Karon Bridges, who works at Laurens 911; James

Green with SLED; Kimberly Mears, M-E-A-R-S, with SLED;

Tiffany Hezel, H-E-Z-E-L, also, with SLED; Jennifer

Stoner, who, also, works, at SLED; Toris, T-O-R-I-S,

Moore; Emily Dawkins; Dr. Michael Ward; Willie Belle

Williams; Billy Baines, Jr.; David Walker; Johnny Lee

Saxon; and Antonio Morris.

Is there any member of the jury panel who is related

by blood or marriage to any of those folks, or has any

close business or social relationships with any of those

possible witnesses?

Yes, ma'am, what's your name, please?

THE POTENTIAL JUROR: Nabors.

THE COURT: Ms. Nabors, who of those folks do you

know?

THE POTENTIAL JUROR: Sweat.

THE COURT: How do you know Mr. Sweat?

THE POTENTIAL JUROR: He is like a very close friend.

My brother-in-law is his brother.
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THE COURT: Your brother-in-law is his?

THE POTENTIAL JUROR: Brother.

THE COURT: Brother, okay. How long have you known

Mr. Sweat?

THE POTENTIAL JUROR: Over 10 years.

THE COURT: How often do you see him?

THE POTENTIAL JUROR: Like a couple a times a year,

but our kids are in the same class and they're best

friends.

THE COURT: Got you.

THE POTENTIAL JUROR: My friends call him Uncle

Steven.

THE COURT: All right. If Mr. Sweat were to testify

in this particular case, would that affect your ability to

be fair to both the State and the Defense?

THE POTENTIAL JUROR: It would.

THE COURT: Very good. I'll let you sit this one out

then. Do you recall your juror number, ma'am?

THE POTENTIAL JUROR: 133.

THE COURT: All right. 133 won't serve on this case.

Anyone else need to respond to that last question?

(There was no response.)

THE COURT: No one is standing.

Ladies and gentlemen, the State alleges that this

incident -- that this offense took place on or about
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October the 31st of 2013, sometime between 11:30 and

midnight. It took place, the State is alleging, in

Enoree, at , which is right next to the

Enoree River Bridge, just off of 26. I'm told that it's

close to the Little Cricket over there in Enoree.

Is there any member of the jury panel who thinks they

may know anything about the allegations involved in this

case or has formed or expressed any opinion concerning the

allegations involved in this? In a nutshell, ladies and

gentlemen, I'm asking is there any juror who thinks that

they may know anything about the allegations or about this

particular incident? If so, please, stand.

(There was no response.)

THE COURT: No one is standing.

Is there any member of the jury panel who has any

deeply-held moral or religious beliefs which would prevent

you from serving on jury duty? In a nutshell, ladies and

gentlemen, is there any member of the jury panel who has a

religious creed or follows a particular branch of religion

which would prevent you from serving on a jury? If so,

please, stand.

(There was no response.)

THE COURT: No one is standing.

Is there any member of the jury panel who is a member

of any organization, the primary purpose of which is
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victims' advocacy or victims' rights? An organization

along those lines might be something like Mothers' Against

Drunk Driving, or CAVE, Citizens Against Violent Crime,

that kind of a thing.

So is there any member of the jury panel who's a

member of any kind of an organization along those lines?

If so, please, stand.

Yes, ma'am, your name again, please?

THE POTENTIAL JUROR: Lovejoy.

THE COURT: Ms. Lovejoy. And what kind of

organization is it, ma'am?

THE POTENTIAL JUROR: Victim's rights.

THE COURT: Victim's rights organization. How long

have you been a member?

THE POTENTIAL JUROR: I've been certified in victim

advocacy for two years now.

THE COURT: Okay. Do you feel that your involvement

in that organization or the fact that you're a victim's

advocate, would that affect your ability to be fair -- do

you appear in court frequently, ma'am?

THE POTENTIAL JUROR: I haven't in the last year. I

used to all the time, but I haven't in the last year.

THE COURT: And I think that you told me you worked

for an eye doctor at one point and you're no longer

employed there?
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THE POTENTIAL JUROR: Yes, because of the injury.

THE COURT: I understand. Would this involvement

that you have affect your ability to be fair and impartial

to all concerned?

THE POTENTIAL JUROR: I would be fair.

THE COURT: You would be fair? Okay. Very good.

You can have a seat. Thank you, ma'am.

No one else is standing.

Is there any member of the jury panel who knows of

any reason whatsoever why you cannot give both the State

of South Carolina and the Defendant in this case, Mr.

Wells, a fair case, judging this case based solely on the

evidence and the law as I instruct you? Any reason

whatsoever why you feel you can't be fair to both sides?

If so, please, stand.

(There was no response.)

THE COURT: No one is standing.

Additional voir dire from the State?

MR. MOWRY: Nothing from the State, Your Honor.

THE COURT: From the Defense?

MR. RICHEY: May we approach?

THE COURT: Sure. Come on up, please.

(WHEREUPON, a bench conference was held.)

THE COURT: Next question, ladies and gentlemen --

and the way I usually handle this -- and I meant to ask it
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earlier, but the way I'll handle this is if you need to

respond to this, I'll let you come forward and speak with

me privately down here next to my court reporter.

Here's the question, is there any member of the jury

panel who has been a victim of a violent crime or had a

close family member or a very close friend who's ever been

a victim of a violent crime, or is there any member of the

jury panel who has had a family member or you, yourself,

have been charged with a violent or a serious crime? I

define serious crime as being something like murder, rape,

burglary first degree, things of that nature, okay, things

that you would generally consider to be kind of more top

shelf violent crimes.

First, I'm going to ask that you stand if you have

been a victim of a violent crime or had somebody in your

family charged with a violent crime? So is there anybody

that may apply to? If so, please, stand.

(Potential jurors stand.)

THE COURT: All right. Very good. If it applies to

you, I'm going to let you come forward and you can speak

with me down front here next to the court reporter.

What was your name again, just for the record?

THE POTENTIAL JUROR: Lovejoy.

THE COURT: Ms. Lovejoy, yes, ma'am. How does that

apply to you, Ms. Lovejoy?
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THE POTENTIAL JUROR: I was raped.

THE COURT: How long ago was that, Ms. Lovejoy?

THE POTENTIAL JUROR: Let's see, it was in 2008.

THE COURT: If I may, not to pry, but was the matter

brought to court, was a prosecution initiated?

THE POTENTIAL JUROR: It was dropped in court because

they couldn't find the guy.

THE COURT: Okay. Was that locally here or was that

somewhere else?

THE POTENTIAL JUROR: It was in Newberry.

THE COURT: All right. Ms. Lovejoy, the Defendant in

this case is, obviously, charged with murder, armed

robbery and a few other charges like that. The fact that

you experienced this in 2008, is that affecting -- or

would that affect your ability to be fair to the

Defendant?

THE POTENTIAL JUROR: No. I've dealt with it.

THE COURT: Very good. Fair enough, Ms. Lovejoy.

Thank you.

112 is okay.

THE BAILIFF: Juror #88.

THE COURT: Yes, sir.

THE POTENTIAL JUROR: I've got a nephew that was

involved with a murder and he's in prison for three lives.

THE COURT: Is he in prison in South Carolina?
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THE POTENTIAL JUROR: Yes, sir.

THE COURT: Was that prosecuted here in Laurens or

somewhere else?

THE POTENTIAL JUROR: I believe in Greenville.

THE COURT: In Greenville, okay. And that's your

nephew?

THE POTENTIAL JUROR: Yes.

THE COURT: All right. The fact that your nephew

went through that, sir, would that affect your ability to

be fair and impartial to all concerned?

THE POTENTIAL JUROR: I've never had the mind to do

any kind of thinking of doing anything like that, so it

wouldn't affect me at all.

THE COURT: Okay. Thank you, sir. You can have a

seat.

Juror #88 is okay.

THE BAILIFF: Juror #75.

THE COURT: Ms. Grant, yes, ma'am. How does that

question apply to you, ma'am?

THE POTENTIAL JUROR: Yeah, I just had a close

relative murdered about two weeks ago.

THE COURT: You said two weeks ago?

THE POTENTIAL JUROR: Yeah, in Newberry County.

THE COURT: Was it -- okay. Was it the gentleman who

ran the funeral home?
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THE POTENTIAL JUROR: Yes, sir.

THE COURT: Okay. How is he related to you?

THE POTENTIAL JUROR: My brother worked for him. He

was just a close friend for like 25 years.

THE COURT: So he's a close friend?

THE POTENTIAL JUROR: Yeah.

THE COURT: The Defendant in this case is, also,

charged with murder, Ms. Grant. I'm just going to ask you

a question. I want you to be honest. This happened two

weeks ago, do you -- is this hitting a little bit too

close to home? Is this a bit too fresh?

THE POTENTIAL JUROR: Yeah, yeah.

THE COURT: You feel like maybe you need to sit this

one out?

THE POTENTIAL JUROR: Yeah.

THE COURT: Okay. That's what we're going to do

then, Ms. Grant. You can have a seat back out there. You

won't serve on this jury. Just have a seat.

#75 will not serve on this case.

THE BAILIFF: Juror #198.

THE COURT: Ms. Yeargin. Yes, ma'am, how did that

question apply to you, ma'am?

THE POTENTIAL JUROR: I had a first and a second

cousin that was murdered in 2014.

THE COURT: Is that being prosecuted in the Eighth
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Circuit or somewhere else?

THE POTENTIAL JUROR: Here.

THE COURT: In Laurens?

THE POTENTIAL JUROR: Yes, sir.

THE COURT: And that was in 2014?

THE POTENTIAL JUROR: Yes, sir.

THE COURT: And these were your first and second

cousins who were victims?

THE POTENTIAL JUROR: Yes, sir.

THE COURT: Ms. Yeargin, you know, 2014 wasn't that

long ago. Is this hitting a little bit too close to home

for you? Do you feel like what your family's been through

the last year and a half, do you feel like that might

affect your ability to be fair in this case?

THE POTENTIAL JUROR: I don't think so.

THE COURT: You've got to be certain. If you think

there's the slightest chance that what your family went

through in 2014 could affect your judgment in this case, I

need you to let me know. But if you're telling me you're

okay to serve, I'm good to let you serve.

THE POTENTIAL JUROR: I'm okay.

THE COURT: Okay. Good enough, Ms. Yeargin. You can

have a seat out there. Thank you.

#198 is qualified to serve.

THE BAILIFF: Juror #162.
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THE COURT: Ms. Smith, Frank Addy. Yes, ma'am. How

does the question apply to you?

THE POTENTIAL JUROR: I had a first cousin who was

murdered. It's been probably 15, 16 years ago, though.

THE COURT: Okay.

THE POTENTIAL JUROR: Jones, he was killed by

Jimmy Locklear, who will never see the light of day.

THE COURT: All right. Was that prosecuted locally

here or was that somewhere else?

THE POTENTIAL JUROR: I don't think it was, actually,

Laurens County.

THE COURT: That was a good time ago. Can you put

that aside and judge this case based solely on the facts

and be fair to everybody, especially Mr. Wells?

THE POTENTIAL JUROR: Yeah. I did, also, have a --

my second cousin's husband was Deputy Roger Rice, who was

killed.

THE COURT: Okay.

THE POTENTIAL JUROR: But she's my second cousin.

You know, it's not close, close family.

THE COURT: Can you put both of those incidents aside

and try this case fairly?

THE POTENTIAL JUROR: I think so.

THE COURT: You're sure?

THE POTENTIAL JUROR: Yes.
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THE COURT: You've got to be sure.

THE POTENTIAL JUROR: Yes.

THE COURT: Thank you, Ms. Smith. Have a seat.

Juror #162 will serve.

THE BAILIFF: Juror #116.

THE COURT: It's Ms. Martin, right?

THE POTENTIAL JUROR: That's right.

THE COURT: Yes, ma'am, how does that question apply

to you?

THE POTENTIAL JUROR: The incident happened over four

years ago. My mother-in-law was a victim of a home

intrusion where she shot and killed the intruder.

THE COURT: Okay. And that was your mother-in-law?

THE POTENTIAL JUROR: Yes.

THE COURT: Okay. The fact that this happened in

your family -- obviously, this is a different kind of a

case, that was a burglary. Can you put any experience

you've had aside as far as that's concerned and judge this

case based solely on the evidence and testimony and law?

THE POTENTIAL JUROR: I feel like I could, yes.

THE COURT: You're certain of it then?

THE POTENTIAL JUROR: Yes.

THE COURT: Very good, Ms. Martin. Thank you. Have

a seat.

#116 is okay.
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THE BAILIFF: Juror #199.

THE COURT: Ms. Young, yes, ma'am. How does that

question apply to you, ma'am?

THE POTENTIAL JUROR: I have couple cousins that's

been convicted of murder and killing a dog.

THE COURT: All right. The fact that your cousins

were convicted of the same kind of offense that the

Defendant is charged with, would that affect your ability

to be fair and impartial?

THE POTENTIAL JUROR: No.

THE COURT: You're certain?

THE POTENTIAL JUROR: Yeah.

THE COURT: Okay. Good enough. Ms. Young, thank

you.

#199 is okay.

THE BAILIFF: #113, Your Honor.

THE COURT: Now, you are Ms. Lovelist. Yes, ma'am.

How does that --

THE POTENTIAL JUROR: I had to come to court for

domestic violence.

THE COURT: And when did this take place, ma'am?

THE POTENTIAL JUROR: Twenty years ago.

THE COURT: Obviously, this is not -- I'll tell you

that the allegations in this case don't involve domestic

violence. Can you put aside the fact that this happened
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to you 20 years ago and judge this case based solely on

the facts and the law?

THE POTENTIAL JUROR: Yes.

THE COURT: Very good. You can have a seat. Thank

you.

#113 is okay.

THE BAILIFF: Juror #55.

THE COURT: It's Ms. Dendy?

THE POTENTIAL JUROR: Uh-huh.

THE COURT: Ms. Dendy, how does that question apply

to you?

THE POTENTIAL JUROR: With my son, molestation.

THE COURT: How long ago was that?

THE POTENTIAL JUROR: 2000, I think it was.

THE COURT: This is, obviously, a different kind of

crime than what happened to your son. Can you put aside

what your family went through when that happened 16 years

ago and judge this case based solely on the evidence and

the law?

THE POTENTIAL JUROR: Yes.

THE COURT: Very good. Ms. Dendy, thank you.

Any additional voir dire from the State?

MR. MOWRY: No, Your Honor.

THE COURT: Any from the Defense?

MR. RICHEY: None, Your Honor.
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THE COURT: The strikes are going to be five for the

State, 10 for the Defense. We will select one alternate.

Strikes on those will be one and two.

Ladies and gentlemen, in a moment, the Clerk of Court

will generate a list of potential jurors. If your name is

called, that means that you have been picked as a possible

juror on this particular case. So if your name is called,

what I need for you to do is come forward and stand right

here where this table is in front of me and then turn

around and face towards the back of the courtroom. At

that point in time, the State will be given an opportunity

to either seat you or to excuse you, and the Defense will

have a similar opportunity.

Now, ladies and gentlemen, I'm going to tell you what

I tell every jury panel. If for some reason, one of the

attorneys ask that you not serve on this case or if, for

some reason, one of the lawyers excuses you from serving,

don't take it personal. There are about 14,000 lawyers in

the State of South Carolina and each and every one of them

has a different way of picking a jury. So if you're asked

not to serve on this case, again, ladies and gentlemen, it

ain't personal, I promise you that.

(Pause.)

THE COURT: Madam Clerk, if you'll give me a jury.

THE CLERK: Juror #150, Rogers.
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(WHEREUPON, Rogers, a white female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Ms. Rogers.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror.

THE COURT: Did you say please seat her? I'm sorry.

MR. RICHEY: Yes, present the juror for the trial of

this case.

THE COURT: Have a seat over there, ma'am.

THE CLERK: Juror #31, Butler.

(WHEREUPON, Butler, a white female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror for the trial

of this case.

THE CLERK: Juror #184, Whitten.

(WHEREUPON, Whitten, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Your Honor, could we approach briefly?

THE COURT: Sure.

(WHEREUPON, a bench conference was held.)
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THE COURT: What says the State?

MR. MOWRY: Beg the Court's indulgence for just a

moment.

THE COURT: Yes, sir.

MR. MOWRY: We'll excuse the juror from this trial.

THE CLERK: Juror #51, Eubanks.

(WHEREUPON, Eubanks, a white female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please strike the juror from the trial

of this case.

THE CLERK: Juror #71, Gary.

(WHEREUPON, Gary, a black male,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: We'll excuse the juror from this trial,

Your Honor.

THE CLERK: Juror #12, Barbrey.

(WHEREUPON, Barbrey, a white male,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: We'll excuse Mr. Barbrey.

THE CLERK: Juror #196, Wooten.
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(WHEREUPON, Wooten, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror from the trial

of this case.

THE CLERK: Juror #200, Young.

(WHEREUPON, Young, a black male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror for the trial

of this case.

THE CLERK: Juror #113, Lovelist.

(WHEREUPON, Lovelist, a black female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror for the trial

of this case.

THE CLERK: Juror #116, Martin.

(WHEREUPON, Martin, a white female,
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came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror.

THE CLERK: Juror #159, Shirey.

(WHEREUPON, Shirey, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror for the trial

of this case.

THE CLERK: Juror #17, Blackwell.

(WHEREUPON, Blackwell, a white male,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror for the trial

of this case.

THE CLERK: Juror #162, Smith.

(WHEREUPON, Smith, a white female,

came forward.)

THE CLERK: What says the State?
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MR. MOWRY: Please present Ms. Smith.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror from the trial

of the case.

THE CLERK: Juror #58, Edwards.

(WHEREUPON, Edwards, a white female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Ms. Edwards.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror.

THE CLERK: Juror #96, Johnson.

(WHEREUPON, Johnson, a black male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please excuse Mr. Johnson.

THE CLERK: Juror #199, Young.

(WHEREUPON, A. Young, a black female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Beg the Court's indulgence just one

moment.

THE COURT: Yes, sir.

MR. MOWRY: Please present Ms. Young.

THE CLERK: What says the Defense?
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MR. RICHEY: Please present the juror.

THE CLERK: Juror #195, Woody.

(WHEREUPON, Woody, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Mr. Woody.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror for the trial

of this case.

THE CLERK: Juror #77, Gray.

(WHEREUPON, Gray, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror.

THE CLERK: Juror #70, Garrett.

(WHEREUPON, Garrett, a white male,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Mr. Garrett.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror.

THE CLERK: Juror #60, Smart.

(WHEREUPON, Smart, a white female, came
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forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Ms. Smart.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror.

THE CLERK: Juror #192, Windley.

(WHEREUPON, Windley, a white female,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Ms. Windley.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror.

THE CLERK: Juror #173, Thomas.

(WHEREUPON, Thomas, a white male,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror.

THE CLERK: Juror #18, Bodie.

(WHEREUPON, Bodie, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present the juror.

THE CLERK: What says the Defense?
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MR. RICHEY: Please present the juror.

THE COURT: Okay, that's 12. Let's have one

alternate. Strikes are one for the State, two for the

Defense.

THE CLERK: Juror #9, Arnold.

(WHEREUPON, Arnold, a white male, came

forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Mr. Arnold.

THE CLERK: What says the Defense?

MR. RICHEY: Please excuse the juror.

THE CLERK: Juror #180, Verdin.

(WHEREUPON, Verdin, a white male,

came forward.)

THE CLERK: What says the State?

MR. MOWRY: Please present Mr. Verdin.

THE CLERK: What says the Defense?

MR. RICHEY: Please present the juror.

THE COURT: Any issue with the selection and

composition of the jury from the State?

MR. MOWRY: Nothing from the State, Your Honor.

THE COURT: From the Defense?

MR. RICHEY: Nothing, Your Honor.

THE COURT: Very good.

Ladies and gentlemen who were selected on this
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particular jury, I need to ask that you step back to the

jury room. The bailiff will show you where that is.

Don't get too comfortable. I've got to give some

instructions to the rest of the jury panel on when to call

back, that kind of a thing, and then I'll bring you out

here and just give you a few preliminary instructions

before we take a break for lunch at 1:00.

One comment or refrain that you'll hear me saying

over and over again, ladies and gentlemen, is don't

discuss the case while we're taking any kind of breaks.

Certainly, that goes -- at this point in time, don't talk

about the case. That should be basically simply because

at this point in time, you know nothing about the case.

Adjourn to the back for a moment. We'll have you

back here in about five or 10 minutes and I'll excuse you

for lunch. Thank you.

(WHEREUPON, the jury exits the courtroom at

approximately 12:49 p.m.)

THE COURT: Solicitor, do you want me to have the

jury call back in tomorrow evening or -- is that

acceptable?

MR. MOWRY: I think that will work, Your Honor.

THE COURT: All right.

Ladies and gentlemen who were not picked on the first

case, I'm going to ask that you call back in tomorrow
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night to that number that should be on the juror

information stuff that you got. Call back tomorrow night

any time after 6:00.

If we have been -- if we've moved forward

sufficiently in this case, I might ask that you come back

at a later point in time. But I really have to see how

long the presentation of the case is going to take. I

need to get a feel for that before I can make an educated

guess on whether we can get a second case in this week.

Two quick things. First, if we are not able to get a

second case in this week, I want to thank you for coming

in here and remind you that you will -- or that you are,

rather, entitled to that get out of jury service free

card. It's not, actually, a card, so you'll just have to

remember it. I'm not going to, actually, give you a card.

If you get summoned for jury duty for this court any time

in the next three years, you can get an automatic

exemption just by contacting the clerk's office. You

don't even have to show up on the first day. So that's

the first thing that I did want to mention.

Second thing -- and I meant to do this earlier, but

this is a point of personal privilege that I do want to

take because I am the Judge and I can do it, so I'm going

to do it anyway. You know, even judges need lawyers. My

lawyer is sitting to my immediate left. Her name is
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Hallie Willm. She is from Chapin. And as of Friday, she

became a full-fledged member of the South Carolina Bar by

passing the South Carolina Bar exam. Having done that 22

years ago, ladies and gentlemen, I will tell you it is no

small accomplishment. It is no small feat. This year,

approximately half the people who took the Bar exam did

not pass. She did pass. That just shows how smart I am

in hiring such a smart young lady to be my lawyer. So

she'll be sworn in as an attorney on May the 23rd. I'm

very proud of her and I just felt like throwing that out

there and letting y'all know that I am proud of her.

(Clapping.)

THE COURT: I think she'll make a great addition to

the Bar here in South Carolina.

Don't forget to call back tomorrow night any time

after 6:00, follow whatever those instructions are. Then

I'd ask you to call back again Wednesday night. With

that, take care. You're free to go for the rest of the

day, today and tomorrow. Thank you very much.

(WHEREUPON, the jury pool is released at

approximately 12:54 p.m.)

THE COURT: Let's start getting the jury back out

here, please.

I'm going to have the jury report back at 2:15.

(WHEREUPON, the jury returns to open court at
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approximately 12:55 p.m.)

THE BAILIFF: All the jury is present, Your Honor.

THE COURT: Thank you.

Ladies and gentlemen of the jury, what we're going to

do is take a lunch break now. I talked to the Solicitor

and there's, actually, a plea that I need to address at

2:15. It's one of the cases that's on the docket for this

week, so I'm going to go ahead and get that resolved at

2:15. So I'm going to ask that y'all be back in the jury

room, if you would, at 2:30. I promise you, I won't keep

you waiting too long back there.

Once we resume on this particular case, I will

appoint a Foreperson, you will take your oath as jurors,

and we will go straight into the trial of this case. I

will tell you, ladies and gentlemen, sometimes stuff just

comes up. If it's necessary for me to keep you waiting

longer than I should, I'm going to apologize from the

get-go for that. Because I will tell you, very often,

just something comes up at the last possible second. And

y'all are going to be sitting back there wondering what

I'm doing out here. I promise you, I'm not out here

twiddling my thumbs. I'm not trying to waste your time.

But sometimes, stuff comes up.

While you're at break for lunch, please, don't talk

about the case with anyone. Don't discuss it -- if you
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happen to go to lunch with one of your fellow jurors,

friend, family member, whatever the case may be, that's

fine, that's not a problem, just don't talk about the

case. Again, that will be a common refrain.

Do keep those juror badges on you. Wear those back

to the courtroom when you come back after lunch. You'll

take those home tonight, try and remember to wear them

back tomorrow because it helps the security people and the

bailiffs identify you and help in getting you where you

need to be sooner rather than later.

With that, enjoy your lunch. Please be back in the

jury room at 2:30. At that point in time, we'll start the

trial. Thank you very much. Have a great lunch.

(WHEREUPON, the jury exits the courtroom at

approximately 12:57 p.m.)

THE COURT: We'll be at ease on this case until 2:30.

We'll resume court at 2:15 with that plea that Mr. Neely

has with Ms. Saunders.

MR. MOWRY: Your Honor, would you like to -- well,

two things. Would you like to go ahead and address some

of the matters that Mr. Richey and I spoke to you about

earlier?

THE COURT: No, quite frankly.

MR. MOWRY: I understand. And I also just wanted to

inform the Court, I'm going to ask Mr. Richey to get with
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me and we -- I think we can premark a lot of the exhibits.

And we'll get with Tara after lunch and get the stickers

on.

THE COURT: That's perfectly fine. I'm not going to

have her be back --

MR. MOWRY: No, sir. No, sir. Not asking her to do

that, just wanted to let you know.

THE COURT: Not a problem. Thank you, gentlemen.

(WHEREUPON, a lunch break was taken.)

(WHEREUPON, State's Exhibit Nos. 1 through 30

were marked for identification only.)

THE COURT: All right. We'll go back on the record

on the State vs. Christopher Wells. I am told the jury is

back. I know y'all have been diligently marking exhibits.

Is there anything that's agreed to that we need to put on

the record at this time, Solicitor?

MR. MOWRY: Your Honor, basically, all of the

exhibits that we plan to introduce during the course of

the trial we have premarked. Mr. Richey has seen

everything. He says he has no problem with it, subject to

tying it in -- not purely the chain witnesses, but the

folks that found it and that sort of thing. So that's

taken care of.

He, also, has said that he wanted to sequester

witnesses. That, we really don't have any contest to, so

54



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

that has been done.

Investigator Cheek is here. And Ms. Bridges, who is

the first witness is, also, in the courtroom. She is the

911 supervisor and would present the 911 video.

We still have, Your Honor, the issue of Toris Moore

and whether or not the statement that was made to her by

Johnny Lee Saxon the day after the event is part of a

continuing conspiracy. And we would submit, obviously,

that it is, that it was designed -- and she would,

actually, say that she assumed he was telling her that to,

basically, instruct her to be quiet. And on that basis,

we believe that the statement the co-conspirator made to

Ms. Moore should be allowed. And I would like to get a

ruling on that before we make opening statements because

that will, obviously, affect what I'm going to say to the

jury.

THE COURT: All right. My understanding is she did

give a statement to law enforcement, which I assume has

been turned over to Mr. Richey.

MR. MOWRY: Yes, sir.

THE COURT: And I know that she testified in the

prior trial. According to my notes, she testified on

February the 24th of last year at 11:42 is when she took

the stand.

Do you want her testimony to be proffered at this
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particular time, Mr. Richey?

MR. RICHEY: Your Honor, I know what her testimony is

going to be. It's my position that her testimony is

purely hearsay. It's not any furtherance of a conspiracy

the way the State has outlined to the Court that they

believe that this was -- she interpreted this as being. I

don't think -- I think it has to be a statement in

furtherance of a conspiracy, not one that we have to say

in her mind, she thought. And I believe at that point,

the conspiracy was over. The robbery, the murder,

everything was over at that point. And there's no

evidence that's going to come out that this statement was

intended for anybody to hide or anything.

I think the State has taken this statement and made

all the assumptions about what she believed. And, Your

Honor, I just don't think this statement is nowhere near

in furtherance of a conspiracy. Because as the State

would have it, the conspiracy -- at some point -- these

guys are in jail. It has to end. And under the State's

logic, it never ends. It's just a perpetual thing.

MR. MOWRY: Well, I would submit, Your Honor, this

is, perhaps, a day or so later and that it's a truism.

It's not the crime, it's the coverup. We saw that with

Watergate and a whole bunch of other events in the past.

And I would submit that it's the same here.
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The idea with Saxon was to get somebody that he knew

had information that they were seeking a gun -- I mean,

that's going to be purely admissible, obviously,

admissible under our theory.

And the whole idea behind his going to her is not

just to confess to her that he took part in the shooting,

but there was a purpose behind it. It was to get her to

be quiet about it. That's, certainly, the implication

that she took from it, the inference that she took from

it. And it is something that the jury should be able to

consider, Your Honor. It goes to the weight, not the

admissibility.

MR. RICHEY: Well, Your Honor, if he's characterized

this as a confession, I would think, clearly, it's not

admissible.

MR. MOWRY: No, I'm not characterizing it as a

confession.

THE COURT: Go ahead, Mr. Richey.

MR. RICHEY: His characterization of it, he said he

gave her this confession. Okay, that's characterization

of it and we know right there it's not admissible. And

see, that's what the State is using this for, as a

confession. They're not using it as a furtherance of a

conspiracy. They're trying to bootstrap the furtherance

of a conspiracy onto this alleged confession they have to
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get the statement in. So I believe it's not admissible.

MR. MOWRY: It's quite the opposite, Your Honor. I'm

saying it's not a confession. He's not going to her to

simply bare his soul and get this off his chest. Mr.

Saxon went to her to get her to be quiet. That's the way

she, certainly, took it. He never said it out loud, but

that's, certainly, what she gleaned from the conversation.

THE COURT: Okay. Do we have her available?

MR. MOWRY: Yes, sir.

THE COURT: I really think that the most prudent

thing to do at this point in time is to proffer her

testimony briefly and see which way --

MR. MOWRY: She was in the courtroom until just a few

minutes ago, Your Honor.

THE COURT: If you would, just ask her to step in so

we can go ahead and proffer her testimony.

And, Mr. Neely, I think you had a case on point,

State vs. Sims, the case that you cited in support of

this.

MR. NEELY: Yes, Your Honor. The cite is 377 S.C.

598.

THE COURT: Do you have a copy of that, by any

chance, that I could borrow?

MR. NEELY: I do, Your Honor.

THE BAILIFF: If you would, place your left hand on
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the Bible and raise your right.

Thereupon;

TORIS MOORE, after having been duly

sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q Toris, you testified last year in the case against

David Walker; is that right?

A Yes, sir.

Q And you told about Walker coming to -- or to you

seeing Walker with this Defendant, Christopher Wells, and

with Johnny Lee Saxon on the night of

shooting; is that right?

A Yes, sir.

Q I'm not going to ask you about that, but I am going

to ask you about seeing [sic] the next

day. Did you see him the day after

shooting?

A Who?

Q Johnny Lee Saxon.

A Yes, I did.

Q Where did you see him?

A At his residence.

Q What is his relationship to you?

A None.
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Q None, okay. What were the circumstances that you saw

[sic]? Tell us about that.

A I was -- I had a relationship with his God sister at

the time and she stayed down there, so I spent the night

that night.

Q Now, is that on Road?

A Correct.

Q Near ?

A Correct.

Q Tell us about your meeting with and

what happened -- Johnny Lee Saxon, sorry, Johnny Lee

Saxon.

A Well, as far as why he was talking to me?

Q Yeah.

A Well, I had got a phone call saying my Uncle Walker

had been shot, so I looked over at Saxon and asked him

what happened to my uncle.

Q Because you knew they had been together the night

before; is that right?

A Correct.

Q Okay.

A And at that point, he asked to talk to me outside, so

me and him went outside and talked, spoke in the car.

Q Was anybody else present in the car?

A No, it was just me and him.
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Q Were there other people present in the residence when

he asked you to do that?

A Yes.

Q So he wanted you to go outside to be alone; is that

right?

A Yes.

Q Is that what it appeared to you?

A Yes.

Q What did he tell you?

A He told me that the last thing he heard from my uncle

was that he had broke his collarbone. They had went to

Ware Shoals to rob a bank and things went bad and they

left David down there.

Q Okay. They left David down there?

A Uh-huh.

Q Was it Ware Shoals or Enoree?

A Enoree. I'm not sure.

Q Did he go into detail about what happened?

A Yeah, he went into detail.

Q Did you include that in your statement to Detective

Cheek?

A Yes, sir.

Q I'm not going to ask you to go into that day. You've

reviewed your statement; is that right?

A Yes, sir.

61



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Toris Moore - Direct Examination by Mr. Mowry 62

Q Is that consistent with what you would testify to in

court?

A Yes, sir.

Q What then was the purpose in your mind -- how did you

perceive Johnny Lee Saxon asking you to go out to the car?

What was the purpose in that?

A Tell me his side of the story, I guess.

Q And was there any other reason that you perceived?

Did you believe that he wanted you to keep silent about

this?

MR. RICHEY: Your Honor, I object. That's leading.

MR. MOWRY: This is for Court purposes, Your Honor.

THE COURT: I understand it's for Court purposes, but

to the extent possible, please, ask an open-ended

question.

MR. MOWRY: Yes, sir.

BY MR. MOWRY:

Q Did you perceive any reason behind -- besides just

asking you to come out there and tell you the story -- for

his doing that?

A Yeah, that it was just between me and him.

Q Just between me and him. What do you mean by that?

A As far as he didn't want me to tell anyone else.

Q Not wanting you to tell anyone else.

MR. MOWRY: I think that's all I have, Your Honor.
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THE COURT: Cross.

CROSS-EXAMINATION

BY MR. RICHEY:

Q Ma'am, you had a decent relationship with him,

correct?

A Yeah.

Q So it was the kind of relationship that he, actually,

could confide in you and you could confide in him,

correct?

A I wouldn't say I would confide in him, but he felt he

could confide in me.

Q Well, let's put it this way, he knew -- or you think

he knew what happened to your uncle, right?

A Correct.

Q And so, he had enough respect for you to when you

said let's go outside and talk, he did, correct?

A Well, he asked me to go outside and talk and yeah, I

did.

Q But you didn't have to force him to do anything, he

went out there on his own volition, correct?

A Correct.

Q And you all had this conversation. It was,

essentially, him coming clean to you, correct?

A Correct.

Q And you, actually, saw this as him confessing,
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correct?

A I would guess so.

Q Okay. And after he confessed to you, then he didn't

say to you don't tell anybody, did he?

A No, that wasn't the first thing out of his mouth.

Q He didn't tell you to not go to the police of

anything, correct?

A Correct.

Q The basis of this conversation was you and him

sitting down, getting to the bottom of what happened,

correct?

A Correct.

Q And he didn't expect anything out of you and you

didn't expect anything out of him, correct, from that

conversation?

A Correct.

Q This was just simply a conversation where two people

sit down and talk and come clean. And you had no

expectation to do anything after this conversation,

correct?

A Correct.

MR. RICHEY: Thank you.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q You didn't have expectation to do anything after that
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conversation except for stay quiet, though, right? Isn't

that the impression you got from Johnny Lee Saxon?

A To stay quiet. I mean, I wasn't going to go tell

anyone about the conversation.

MR. MOWRY: Thank you.

RECROSS EXAMINATION

BY MR. RICHEY:

Q I'll ask you this again. You talked to him and it

was the two of y'all in the conversation, correct?

MR. MOWRY: Your Honor, I believe this is asked and

answered already. It's not in response to my redirect.

THE COURT: I appreciate that. The Court needs

clarification on this point.

Ask your question.

BY MR. RICHEY:

Q Ma'am, when you sit down and talk to him, okay, your

purpose was to find out what happened to your uncle,

correct?

A Correct.

Q And he answered that purpose, correct?

A Correct.

Q And when you left -- when that conversation ended,

you had no expectations to do anything, did you?

A No.

MR. RICHEY: Thank you.
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EXAMINATION

BY THE COURT:

Q Just so I'm clear in my head, ma'am, you said you

were initially in the house and there were other people in

the house?

A Yes.

Q And that he asked you to step outside and y'all --

this is after you got word that your uncle had been shot?

A Correct.

Q And you asked him what happened? I think you had

been privy -- were you privy to what was about to happen

the day before, before this incident took place?

A Yes.

Q He asked you to step outside and you have this

conversation in the car. And he related to you what

happened to your uncle; is that what happened in the car?

A Yeah, he gave me the story of what happened that

night in his words.

Q Okay. And if memory serves from your testimony last

year, the day before the day of this -- the day of the

shooting itself, they had come to you looking for guns or

wanting to borrow a gun?

A My uncle came to me.

Q Your uncle came to you looking for a gun. And that's

when they told you what their plan was initially?
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A That's what my uncle told me that day.

Q And your uncle, again, is who?

A Walker.

Q Mr. Walker, all right.

MR. MOWRY: Your Honor, just to make it clear, also,

when she had that conversation with Walker, he was

accompanied by both Wells and Saxon. So all three of them

were together when that went on. She had the conversation

with Walker, but all three of them were there.

THE COURT: All right.

BY THE COURT:

Q Did Mr. Walker ever -- he never told you, look, I

just need you to keep your mouth shut, he never said

anything like that?

A No.

MR. MOWRY: Your Honor, just a point of

clarification. Walker was in jail.

THE COURT: Yes, you're right. You're right.

BY THE COURT:

Q Who was it that came to you the second day, it was

Mr. Saxon?

A Yes.

Q All right. And Mr. Saxon, did he ever give you the

impression or did he ever tell you -- did he ever give you

the impression that he wanted you to stay quiet about all
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this or was he simply relating to you what went down?

What was your impression of what he was saying to you?

A I mean, he gave me his story of what went down. Did

I get the impression that he wanted me to tell anybody or

say anything, no. But with him wanting me to go outside

and talk by myself, you know, other people was in the

house. But did he ever say anything, no.

Q Okay. I think I know what your testimony is now.

THE COURT: Additional followup based on the Court's

questions?

MR. MOWRY: No, sir, I think that covers it.

MR. RICHEY: No, Your Honor.

THE COURT: Thank you, ma'am.

Let me ask this question before I ask for additional

argument or input, her testimony, I think the State would

intend to elicit what happened when the three of them came

to her house the day of the shooting, October 31st?

MR. MOWRY: Yes, sir.

THE COURT: So you're looking to get that information

in as far as what she observed, what was talked about, who

was present, et cetera?

MR. MOWRY: Yes, sir. She, actually, says in her

statement and she would testify -- she testified last time

that they were going to go rob a drug dealer in Enoree,

who lived with a white woman, all of which is connected
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with this case.

THE COURT: All right. And then we have the incident

taking place the next day where Mr. Saxon comes to her --

or she's in the company of Mr. Saxon and they step

outside?

MR. MOWRY: Right. She gets a message that Walker

has been shot and knows that he was -- Saxon was with him

the night before and asked him what happened. And that's

when they stepped outside, Saxon asked her to step outside

and they got in the car.

THE COURT: Okay. The motion -- as I understand

what's on deck right now or what the Court has to concern

itself with relates only to that point after October 31st;

am I right?

MR. RICHEY: After the part where he tells her the

story.

THE COURT: Right.

MR. MOWRY: I don't think there's any contest that

Walker seeking the gun the day before is admissible.

THE COURT: Right.

(Pause.)

THE COURT: All right. The Sims case that the State

has handed up is a Court of Appeals decision. The Supreme

Court did review the decision that Mr. Neely provided to

me and that's what's causing the Court so much hesitation.
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And it's at note six -- well, just prior to note six, The

State urges us to accept the Court of Appeals's view that

the co-conspirator's statement was admissible under the

co-conspirator exception to the hearsay rule. We agree

with the Court of Appeals that the evidence establishes

the existence of a conspiracy and that the co-defendant's

purported statement to another co-defendant was made

during the conspiracy. We part company with the Court of

Appeals only as it relates to Rule 801 requirement that

the statement be made "in furtherance of the conspiracy".

Next paragraph, concerning the in furtherance of

prong, our law provides that a statement by a

co-conspirator must advance the conspiracy to be

admissible under 801(d)(2)(E), cites Gilchrist. And then

it cites Gilchrist again, "Where mere conversation or

narrative declarations -- while mere conversation or

narrative declarations are not admissible under this rule,

statements made to induce enlistment, further

participation, prompt further action, allay fears, or keep

co-conspirators abreast of an ongoing conspiracy's

activities are admissible.

And then it cites State V. Anderson, which I think

Mr. Neely alluded to briefly in chambers. It says in this

case, English's statement that Sims had murdered somebody

was simply part of her narrative, best described as
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"spilling the beans". We thus conclude the statement was

not admissible under 801. It then goes through a harmless

error analysis.

As it relates to the statement that took place on

November the 1st, the Court is of the opinion in this case

that that statement was not made in furtherance of the

conspiracy. It was a narrative made to Ms. Moore in

response to a question about what happened to one of the

co-defendants.

I understand that Mr. Sims wanted this discussion --

or Mr. Saxon, rather, wanted this discussion to take place

in a car, that this seems to fall within the Court's

definition -- the Supreme Court's definition in State V.

Sims of a "spilling the beans" kind of thing.

Obviously, when Mr. Sims -- or Mr. Saxon and Ms.

Moore's uncle had approached her the previous day, she

already knew, based on that previous day's conversation,

what was going to be going down that evening, what was

planned, what they anticipated doing. It would be

unreasonable for Saxon to try to get her to cover up for

it when she was already apprised of what was going to take

place.

So for that reason, I would conclude that the

statement made on November the 1st by Mr. Saxon, that was

not a statement made in furtherance of the conspiracy
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based upon the information that's been proffered and the

testimony that we've had and the Supreme Court holding in

State V. Sims, which is at 287 S.C. 557 2010.

MR. MOWRY: Your Honor, Mr. Neely just has -- I

understand your ruling, he just has something to correct.

THE COURT: By all means, if I misunderstood

something, please, correct me.

Go ahead, Mr. Neely.

MR. NEELY: Judge, all I was going to add is we

contend that their approaching Ms. Toris before the

conspiracy happened to try to bring her into conspiracy.

They asked her for a gun to commit the robbery that took

place later that night. Obviously, that's not being

challenged. But after they tried to enlist her, they came

back the day after and told her what had happened. She

didn't know it, actually, happened. All she knew at that

time was that David Walker had been shot.

And Mr. Richey kept harping on no further actions

took place. Certainly, advancing the conspiracy can also

be defined as keeping a co-conspirator abreast of the

activities that took place that night. And that is not an

action that took place, that is -- but that, also, covers

the -- what we believe took place that night was -- at

first, they attempted to bring into the conspiracy, was

being kept abreast of what had happened in the conspiracy
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itself. It doesn't prompt any action, but, certainly, it

keeps her abreast of the activities after they induced

enlistment the day before.

THE COURT: I would agree with you if she, actually,

engaged in the conspiracy. My recollection of her

testimony from over a year ago was that she did not give

them a gun. They told her what was -- they were planning

on doing. They told her what they were planning on

accomplishing in terms of the conspiracy. Had she

furnished the gun, she would have been, by definition, a

co-conspirator. A statement made in furtherance of the

conspiracy or to keep a co-conspirator abreast of what is

taking place, I agree, clearly, if I'm under 801. Her

being outside of the conspiracy, though, is, clearly,

problematic for the State's theory on why the Court should

allow that series of events the next day.

MR. NEELY: We understand your ruling, Your Honor. I

was just putting it out there because it's a two-prong

theory of how it could be a co-conspirator.

THE COURT: I understand. I don't believe she was

charged with conspiracy, aiding, abetting, misprision of a

felony --

MR. MOWRY: No, sir.

THE COURT: I think that the --

MR. MOWRY: She didn't come forward with the

73



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

information, which it could be said she was doing kind of

what Saxon wanted her to do, but she did not give false

information to the police that would have led to a

misprision. When the police approached her -- when law

enforcement approached her, she was fully forthcoming.

THE COURT: Right. And --

MR. MOWRY: But that was not until January of 2014.

THE COURT: Well, my understanding was Walker was the

one that initially approached her the previous day. If

she's looking to cover for anybody, it would be her uncle,

Mr. Walker, as opposed to Mr. Saxon, who she's not related

to. Obviously, Walker was in the hospital because he had

been shot.

MR. MOWRY: Yes, sir.

THE COURT: All right. My ruling stands. I do

understand y'all's argument and maybe it's a very close

call, but as I said before, the tie goes to the runner.

MR. MOWRY: That's fine, Your Honor.

THE COURT: And that's where we are.

MR. MOWRY: Appreciate you making a ruling, Your

Honor.

THE COURT: Yes, sir.

I, also, indicated in chambers the State had hoped to

get into the fact that the co-defendant had already been

convicted and I just explained in chambers that we just
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need to stay away from that. Obviously, it's a standard

provision of law that every -- the evidence against each

defendant must stand on its own. And the fact that a

co-defendant has previously been found guilty of murder in

this case, obviously, is not evidence that this gentleman

did anything wrong. That's simply proof that somebody

else in front of a different jury was found guilty of the

offense of murder. Obviously, the prejudicial effect to

Mr. Wells would outweigh any probative value of allowing

the prior conviction.

I have kept the jury waiting for about an hour, but I

need another brief break. I'm terribly sorry. Gentlemen,

we'll take five minutes for ourselves. A genuine

five-minute break and then back on the record.

(WHEREUPON, a short break was taken.)

THE COURT: We will go back on the record. The

record should reflect that the Defendant is present with

counsel.

Mr. Mowry, Mr. Neely is not here. Can I go ahead and

bring the jury in nonetheless?

MR. MOWRY: Yes, sir.

THE COURT: Let's have the jury, please.

(WHEREUPON, the jury entered the courtroom at

3:32 p.m.)

THE COURT: The record should reflect, first of all,
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that the jury is back. The bailiff informs me that we

have one member of the jury panel who may need to test

their blood sugar periodically.

My son's, actually, a Type I diabetic, so I know the

importance of monitoring one's glucose levels. And if you

need any sort of candies or crackers or anything like

that, feel free to bring those in here. Do you have some

with you now?

THE JUROR: Yes.

THE COURT: Okay. So don't worry about etiquette.

If you need to put something in there to get your blood

sugar back up, go ahead and take it, okay? Do anything

you need to do, ma'am.

THE JUROR: Okay.

THE COURT: Ladies and gentlemen, I want to thank you

for being back here at 2:30. The plea that I took at 2:15

took a bit longer than I was expecting. We, also, had a

few matters to address in the case that we're about to

begin the trial of. The State and the Defense have

premarked several exhibits. That should, actually, help

expedite the case, move things along. And we, also, went

ahead and took the time to deal with a few evidentiary

rulings on the case. And, hopefully, that will speed

things along and prevent y'all from having to get up and

go back there while I take up issues with the attorneys.
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I say that just as an explanation -- or by way of an

explanation of why we've kept you waiting, okay? I

apologize for keeping you waiting. I do thank you for

being back here on time.

The first order of business, the Court needs to

appoint a foreperson of the jury. Who is Mr. Young,

Richard Young?

Mr. Young, I would like to appoint you the foreperson

if that's okay. I will tell you, your vote would count no

more, no less than any other juror's vote. Your primary

job would just be to make sure everybody has their chance

to have a fair say once deliberations begin. And, if

necessary, you would be the jury spokesperson in court.

If you're okay with doing that, I'd like to make you the

foreperson, but if you don't want to do it, I won't make

you.

JUROR YOUNG: I don't want to.

THE COURT: I, actually, have some other options

here. I've got Norman Blackwell. Who is Mr. Blackwell?

How about you? Same deal? I need somebody to do it.

JUROR BLACKWELL: I really don't.

THE COURT: All right. In that case, let's move down

to Belinda Young.

Ms. Young? No?

We're going to do it this way. What's your name?
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JUROR THOMAS: Charles Thomas.

THE COURT: All right. Mr. Thomas, you're in the

lucky seat. That's, actually, where the foreperson would

normally sit. How about we let fate decide this and since

you got the lucky seat, you'll be the foreperson. Can we

do that?

What was your name again?

JUROR THOMAS: Charles Thomas.

THE COURT: All right, Mr. Thomas, you'll be the

foreperson.

Ma'am, I think you're our alternate; is that correct?

ALTERNATE JUROR VERDIN: No, sir.

THE COURT: You're the alternate, okay.

The two of y'all, if you could, y'all stay in those

seats throughout the trial.

The rest of you, if need be, can feel free to move

around. Usually, the seats on the first row are a little

bit easier to hear, so if somebody has difficulty hearing,

you might want to have a seat on the front row. If at any

point in time, anyone does have any trouble hearing any of

the testimony or the lawyers, I want you just to raise

your hand. That will be my cue to ask them to speak up

and speak a little bit more loudly. So if you can't hear

anything or you're having difficulty hearing, hand goes

up, they'll speak up. Additionally, if you need a break
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at any point during this trial, simply raise your hand and

we'll take a 10-minute break for our own comfort.

Now, ladies and gentlemen, we're about to begin the

trial of the case of the State of South Carolina vs.

Christopher Jermaine Wells. And before we begin the

trial, I want to tell you that this trial is probably

going to be a little bit different from what you've come

to expect from seeing trials depicted in TV or in the

movies or reading about them in books. What we see in

popular culture, we often get the impression that trials

are filled with intense drama, riveting circumstances and

that everything is wrapped up neatly inside of an hour or

two hours.

I have been involved in cases that took very, very

little time, sometimes as little as an hour or two. More

often than not, though, obviously, cases take a lot longer

than the two hours that we see in the movies.

And, ladies and gentlemen, the reason for that is

what we're engaged in here is a time-honored practice.

It's a method by which dispute is settled between the

State of South Carolina and a person facing charges. This

case, of course, is very serious. It is not for

entertainment. This is very serious to both the State

and, of course, to the Defendant in this case, Mr. Wells.

I know that none of you volunteered to come in here.
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I know that none of you wanted to be a juror. I know that

none of you asked to be summoned for this case. But I'll

tell you that this is similar to paying taxes, which we

did earlier this month. This is similar to serving our

country in uniform, which maybe some of you have done.

This is what we have to do sometimes because we are

citizens of a great country. That's a part of the

obligation of having the benefits of living in the Unites

States, part of it is the obligation of jury service.

So I want to thank you at the get-go for this. I

want to apologize again for the inconvenience that we are

causing to you. And I assure you there is no other way to

get this case resolved other than to have 13 people come

in here with absolutely no stake in the outcome of this

trial, listen to the evidence, listen to the law, and make

a decision based upon the facts and the law. So, again,

thank you very much for your attention. Thank you very

much for your patience. And, most importantly, thank you

very much for your willingness to do what your civic duty

requires of you.

With that, I'm going to ask you to stand where you

are and raise your right hand so the Clerk of Court can

administer your oath to you as jurors. So, if you would,

just stand up and raise your right hand.

Madam Clerk, if you will the jury, please.
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(WHEREUPON, the jury was sworn.)

THE COURT: Now, ladies and gentlemen, what I now say

to you is intended to serve as an introduction to the

trial of this case. And these remarks are not an

instruction on the law. I'll instruct you on the law that

applies at the conclusion of the trial before you begin

your deliberations. Again, this is just an overview so

that you can better understand what's going to be going

forward -- what's going to be taking place as we go

forward.

First of all, if you want to take notes during the

trial, that's perfectly fine. Just ask the bailiff for a

notebook or a pen, he'll provide that to you. Some people

take notes, some people don't take notes. I, myself, am a

note taker. If you feel the need to take notes or if it

helps you remember things, by all means, feel free to do

that. Please just don't let the taking of notes distract

you from the testimony.

Second rule about the note taking, those are your

personal property. Notes constitute your personal

property, for your eyes only, pretty much. So if you take

notes, just leave the notebook here at the courthouse

overnight. They'll be secured overnight and passed back

out to you the next morning. And when we conclude the

trial, just take any notes with you. You can take them
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home. You can throw them away, keep them as a keepsake or

whatever, but they're for your eyes only.

Now, ladies and gentlemen, as I mentioned earlier

today, the Defendant in this case, Christopher Jermaine

Wells, is charged by four indictments filed with this

Court with the offenses of murder, possession of a weapon

during the commission of a violent crime, armed robbery,

and criminal conspiracy. I'll explain the elements of

these charges to you at a later point in time.

Again, ladies and gentlemen, these indictments are

merely the formal written instruments which bring the

charges against Mr. Wells and they are not in any sense of

the word evidence of any of the obligations contained in

the indictments. In this case, ladies and gentlemen, Mr.

Wells has pled not guilty to these charges. The State,

therefore, has the burden of proving each and every

element of these charges beyond a reasonable doubt. It

will be up to you to determine whether the State has met

this burden.

Your purpose as jurors, ladies and gentlemen, is to

find and determine the facts. You're the sole judges of

the facts in this case. So if at any time, I make a

comment concerning the facts, you must disregard that

comment. You'll determine the facts from the testimony

that you hear from witnesses who are sworn as well as the
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other evidence which is introduced. It will be up to you

to determine the inferences which you feel can probably be

drawn from the evidence presented.

Ladies and gentlemen, it's especially important that

you perform your duty of determining the facts diligently

and conscientiously because, ordinarily, there is no way

of correcting an erroneous determination of facts by a

trial jury.

On the other hand and with equal emphasis, the same

law that makes you the judge of the facts makes me the

judge of the law. The law as given by the Court is the

only law that you will be able to consider. You have to

accept it and apply it even though you may disagree with

it. Again, the law does not permit me to have any opinion

about the facts or tell you what the facts are, and you're

not allowed to disagree with me about what the law is or

what the law should be. Your job will be to take the law

as I give it to you, apply it to the facts as you find

them be. After doing that, you will render your verdict

under the oath that you have just taken as jurors.

Now, until I advise you to begin your deliberations,

please, don't discuss this case with anyone, not friends,

family members, not even your fellow jurors. Once the

case is submitted to you, you can discuss it only in the

jury room.
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Now, the lawyers in this case and the parties

involved have been told that they're to have nothing to do

with you while the case is going on. So if you might

happen to bump into one of them while going to your car or

coming to and from the courthouse and they're not even

saying hello to you, understand, they're not being rude.

They're just following my instruction to have nothing to

do with you while the case is going on.

The reason for this is self-evident. If one side

were to see the other side talking to you, even if it's

just a slight gesture or a flight conversation about the

weather, it could easily be misconstrued as an effort at

jury tampering. So the easiest way to keep that issue

from coming up is just to say that jurors are off limits

while the trial is going on.

Ladies and gentlemen, until this trial is concluded,

while the trial is going on, please, don't read, listen to

or watch any news reports about the case. I don't know

that there will be anything published in the paper that I

think comes out on Wednesday, I don't know if there's

going to be something published or not. But, obviously,

you cannot consider anything that you may have read -- or

may read about this case or hear about this case outside

the courtroom, whether that's before or during the trial.

Along those lines, ladies and gentlemen, I will tell
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you, I've heard that jurors might even be tempted once

they go home for the evening to start Googling people's

names or doing some kind of web search. I'll tell you

that it would be a violation of your oath, ladies and

gentlemen, to perform any kind of independent research

along those lines. And I think you can probably guess the

reason for this. As you all well know, the stuff that's

posted on line, it has no filter. Somebody can put

something out there and there is nobody screening it to

try to make sure it's true or make sure it's accurate.

The same is not true about the rules of evidence.

They've been tested for hundreds and hundreds of years in

an effort to give you the best information possible, the

most reliable information possible. And the same can't be

said about what's put online. Often, reporters try to get

it right, but despite their efforts, every often, they get

it wrong. So what you decide in terms of this verdict

when the case is submitted, you have to base it only on

this evidence and not on anything else that might be out

there.

Additionally, ladies and gentlemen, this is fair

warning. Judges have been presented with situations where

jurors have decided to go against what the judge said, the

juror went home, they did some independent research. That

information came to the Court's attention and the judge
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was not at all happy with that juror. I've tried hundreds

of cases wearing the black robe. I've never had a

situation where a juror decided to go against what I've

asked them to do, what I've told them to do. I've never

been faced with that. I don't want to be faced with a

juror who decides to ignore my instructions on independent

internet research. So what I'm asking is, please, don't

mess up my perfect record, okay? Don't put me in that

kind of position because I don't want to be in that

position and I guarantee, you wouldn't either.

Now, ladies and gentlemen, of course, it's important

that you keep an open mind. Don't decide any issue in

this case until all the evidence has been presented,

you've heard the attorneys' closing arguments and you've

received my instruction on the law. It will be your

solemn responsibility to determine the guilt or the

innocence of it. And then your verdict has to be based on

the evidence and on the law as I instruct you.

Now, in a moment, ladies and gentlemen, the solicitor

will make an opening statement in which he will explain to

you what the issues are in this case, or what he contends

the issues are. The attorney for Mr. Wells, Mr. Richey,

will also be able to give you an opening statement even

though he's not required to do so. Of course, what the

lawyers say during their opening is not evidence. It's
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merely a road map or their intentions to what will be

proven or won't be proven in this case. Again, the

evidence will be presented through the testimony of sworn

witnesses from the witness stand as well as any other

exhibits which have been introduced into the record.

Now, from time to time during the trial, ladies and

gentlemen, it may be necessary for us to take a break.

You might hear one of the lawyers says something like,

Judge, we have a matter of law for the Court. We need to

take up an issue of law. During this time, it's necessary

that I ask you to step back to the jury room. I'm asking

you to go back to the jury room because sometimes in

ruling on legal matters, I have to make a comment on what

facts or what evidence has been presented.

Because you're the sole judge of the facts, I don't

want anything I say about the facts to have any effect on

what you, ultimately, find those facts to be. So the

safest thing I can do is just ask you to leave the

courtroom. That way, I can have a candid discussion out

here with my court reporter and the attorneys on the

record about the matter of law and I can be certain that

what I say about the facts have no influence or effect on

what you find those facts to be. Of course, during those

breaks, please, don't speculate about what I'm saying

concerning the facts. The law does not permit me to have
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any opinion about the facts in this particular case.

Ladies and gentlemen, in determining what the true

facts are, you'll have to decide whether or not the

testimony of witnesses is believable. It will be my

responsibility to rule on whether certain testimony can be

admitted. Once that testimony is admitted, whether or not

you choose to believe it is solely for you to determine.

In deciding whether to believe a witness, you have

the right to consider the interest of any witness, the

bias of any witness, the prejudice of any witness, the

opportunity for the witness to have seen the matters and

things about which the witness may testify, and you can

consider, also, the way the witness acts while on the

witness stand. You have a right to consider anything

that's in the record in this case which will help you

evaluate the testimony of the witnesses. That means it's

your duty to pay close attention to them, listen to them,

observe them and pay close attention to the lawyers and to

the Court.

Try to keep your thoughts from wandering, stay

focused on the testimony and what's going on here. So

that at the conclusion of the trial, you will be in the

best position possible to properly find what the true

facts are, apply the law to those facts and thus render a

verdict under the oath that you have just taken.
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Now, in order to preserve everyone's rights, I'll

give the lawyers an opportunity to object to any of these

opening remarks and then we'll proceed with the attorney's

opening statements and the trial.

Any objections from the State, Mr. Mowry?

MR. MOWRY: Nothing from the State, Your Honor.

MR. RICHEY: Nothing, Your Honor.

THE COURT: Very good. We'll begin the trial.

Mr. Mowry, you're recognized for your opening, sir.

MR. MOWRY: Thank you very much, Your Honor.

Opening Statement by Mr. Mowry

MR. MOWRY: Mr. Foreman, ladies and gentlemen of the

jury, allow me to reintroduce myself. My name is Warren

Mowry. I am the deputy solicitor. I'm the prosecutor

here in Laurens County. Now, David Stumbo is your elected

circuit solicitor and he has appointed me, along with Mr.

Neely, along with Mr. Bentley to work up criminal cases

that come before the courts in Laurens County. Bryant

Cheek is a deputy sheriff. He's a lieutenant with

investigations with the sheriff's office here in Laurens

County. And together, we are presenting the case for the

State against Christopher Jermaine Wells. Every case that

is brought in South Carolina is brought in the name of the

people of the State. And that's why cases are entitled

State versus whomever, like the State vs. Christopher
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Jermaine Wells.

As His Honor instructed you, Mr. Wells has a number

of charges against him. First of all, murder. This

indictment charges Mr. Wells with murder of

You will find out that Mr. ran

a liquor house. He, basically, sold liquor illegally out

of his house. He also sold drugs. You will find out,

ladies and gentlemen, from the testimony of the witnesses

that will come before you that Christopher Jermaine Wells

and Johnny Lee Saxon and David Walker, three individuals,

got together on Halloween night, October 31st, 2013, for

the purpose of going over to rob

And you can understand, ladies and gentlemen, why

they would choose to rip off a drug dealer. Who's going

to call law enforcement and say hey, I just had a bunch of

guys come over here and steal my drugs, or steal my

illegal liquor? So they figured he was an easy target.

But instead, the testimony will prove to you that

didn't just roll over and give up. He fought

back. He drew his own gun on his own property just

outside his own residence and opened fire.

You will hear, ladies and gentlemen, from a witness

at the scene who saw Christopher Jermaine Wells at the

scene before he turned and fled. She described the car

that Christopher Jermaine Wells got into to drive off.

90



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

91

You will hear from a witness that will testify,

ladies and gentlemen, that later that evening, David

Walker, Christopher Wells and Johnny Lee Saxon came to her

looking for a gun. And she was told the purpose was to go

and rip off a drug dealer in Enoree.

was mortally wounded. David Walker

was seriously injured. Both of them were taken to the

hospital. Mr. Walker lived, Mr. did not.

You will, also, hear, ladies and gentlemen, from law

enforcement officers. The witness at the scene who called

911, she will testify to you as well. And she will tell

you that she was able to identify Mr. Wells. Not only

that, but she described the car he ran to and fled the

scene in.

Based on that description, law enforcement officers

saw a similar car. It was so similar that the law

enforcement officer when he met the car said that looks

like the car they just talked about and turned around and

followed it. He followed the car to Gray Court, at which

time, for a brief period of time, officers lost sight of

the vehicle. But they were able to locate Christopher

Wells later on that night.

All they had on him at that time, ladies and

gentlemen, was a description of the car. It may or may

not have been connected to the shooting. They weren't
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sure, but they talked with Mr. Wells that night. And then

some time later, ladies and gentlemen, on the same street

in Gray Court where law enforcement officers saw Mr.

Wells's car driving, they discovered a wallet with a few

contents, including a card identifying it as

wallet.

So, ladies and gentlemen, Mr. Wells's car is

identified in Enoree. Law enforcement officers follow it

back to Gray Court. And Mr. wallet is found a

short distance away from where Mr. Wells was staying.

Now, I said that Mr. Wells is charged with murder.

Murder -- let me just give you the definition real quick.

It's an unlawful killing of a human being with malice,

either expressed or implied, malice aforethought. Let me

break that down just a little bit. Some killings by one

human being of another are legal. Some of them are

excusable. Some of them are just an accident. Sometimes

someone can intend to kill another person, but it's legal

to do it, it's justifiable to do it. It's self-defense,

for example. Or a soldier in war time killing the enemy,

that's justified. But murder, ladies and gentlemen, is an

unlawful killing. It's against the law. There's no

justification or excuse for it. And I submit to you, once

we have completed this case, that will be the only

conclusion you can reach.
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It's an unlawful killing with malice. What does that

mean? Well, malice, basically, means meanness,

wickedness. There's a rather flowery case that describes

it as a heart bent fatally on mischief.

I want to add one other thing, ladies and gentlemen.

There is a point of law in South Carolina called the

felony murder rule. And if someone is committing a felony

and kills another person in the commission of that felony,

you are allowed to infer that there is malice involved.

And that, I would submit to you, is what we have here.

Now, ladies and gentlemen, there's another point of

law that I want to bring up. And I bring that up because

we don't know who did the shooting that night. We know

that Christopher Wells, David Walker and Johnny Lee Saxon

all conspired together to go to Enoree to try to rob

and he ended up being killed as a result

of it, but we don't know who did the shooting.

But does it matter? No, it does not. Because His

Honor will instruct you at the close of the case of

another point of law. And that is that the hand of one is

the hand of all. When two or more people join together to

commit a crime, then all of them are responsible for the

actions of the individuals. If one person does a

shooting, all of them are equally responsible. So it

really doesn't matter who pulled the trigger. It doesn't
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matter if Christopher Jermaine Wells pulled the trigger.

He's just as guilty as all of them. He's just as guilty

as the one who did.

Now, ladies and gentlemen, Mr. Wells is also charged

with armed robbery. Robbery is simply stealing. Stealing

something from somebody by force. And armed robbery means

that he's armed with a deadly weapon.

And what we will show, ladies and gentlemen, is that

that trio, Wells, Saxon and Walker were armed with this

Lorcin semi-automatic handgun. We will prove to you that

a bullet from this gun was what killed

We will have a pathologist, a doctor trained in death

investigation, come in to testify about that. I will,

also, have an examiner from SLED, from the State Law

Enforcement Division, who's going to tell you about

comparisons of the projectile that was in Mr. and

the shell casings that were found at the scene that came

from this gun.

So, ladies and gentlemen, they stole from

and they did it with a threat or the use of a

deadly weapon. That's armed robbery.

We're, also, going to prove to you, ladies and

gentlemen, that Christopher Jermaine Wells is also guilty

of possession of that pistol during the commission of a

violent crime. Again, we don't know if he pulled the
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trigger. He may well have, we can't say for certain.

But, again, it doesn't matter. Why not? Because if he

had that gun in his hand, he would be in actual possession

of it. But these conspirators, ladies and gentlemen --

His Honor will instruct you on constructive possession as

well. And I think you'll be satisfied at the end of the

trial that the three of them jointly possessed that gun

and that Christopher Jermaine Wells is guilty of the

crime.

Finally, ladies and gentlemen, criminal conspiracy.

You've heard conspiracy a lot probably as it relates to

crime shows and whatnot. In South Carolina, it's just

simple a combination of two or more individuals to do an

unlawful act. I don't believe you're going to have any

doubt at the end of the day, ladies and gentlemen, at the

close of this trial that Christopher Jermaine Wells,

Johnny Lee Saxon and David Walker conspired to go over to

residence in Enoree, conspired to go

from Gray Court to Enoree to try to rob him, that

was killed by this pistol as a result of their

actions, and then wallet is carried by

Christopher Wells and Johnny Saxon back to Gray Court

where it's pitched when they realize they're being

followed by law enforcement officers.

That's pretty much the State's case, ladies and
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gentlemen. That's what we're going to prove to you during

the course of this trial.

Now, ladies and gentlemen, the State has the burden

of proving this case. And it's a burden that we take

willingly. As His Honor told you, we have to prove this

case beyond a reasonable doubt. You've probably heard

that term before. It doesn't mean beyond every doubt,

every conceivable doubt. You hear about a shadow of a

doubt. That's impossible to prove. You cannot prove

something to a one hundred percent certainty. Nothing in

human endeavor can be proven like that.

What a reasonable doubt means, ladies and gentlemen,

or beyond a reasonable doubt means that you are left

firmly convinced of the truth and accuracy of the

proposition before you. And I submit to you, by the close

of the trial, you will be firmly convinced that

Christopher Jermaine Wells is guilty of murder, armed

robbery, possession of a pistol during the commission of a

violent crime, and criminal conspiracy.

Now, ladies and gentlemen, I'd like to ask you to do

three things during the course of this trial and they're

all equally important. The first is to listen very

carefully to the testimony that comes off the witness

stand. Because it is only that testimony and then

whatever exhibits are brought before you and admitted into
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evidence during the course of the trial that you are to

consider as evidence. That's it. So listen very

carefully to this testimony and consider that when you're

rendering your verdict.

The second is to listen very carefully at the close

of the trial when His Honor instructs you in the law in

this case. Now, as he told you, it may not be the law as

you think it is. Frankly, it may not be the law as you

think it ought to be. But by your oath, it's the law that

you have to take with you back there to the jury room when

you're considering your verdict. So listen to the law,

listen to the evidence. And do that one last thing.

Each and every one of y'all comes from a different

background. All of y'all are from Laurens County, yes,

but different background, different job, different

lifestyle, perhaps. But each and every one of y'all have,

at least, one thing in common, and that's common sense. I

ask you to use your common sense when you're considering

the evidence. Use your common sense when you're applying

the law that His Honor gives you to that evidence.

And if you do all those three things, ladies and

gentlemen, at the close of this trial, you're going to

come back with a just, fair and true verdict and that's

all any of us ask. Thank you very much.

THE COURT: Thank you, Mr. Mowry.
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Mr. Richey, you're recognized for your opening

statement.

MR. RICHEY: Thank you, Your Honor. May it please

the Court?

THE COURT: Yes, sir.

Opening Statement by Mr. Richey

MR. RICHEY: Christopher Wells is not guilty of these

charges. And Mr. Mowry is a great prosecutor, but the

story really isn't that long. It's really a short story.

I mean, it's not complicated, it's not long. I'm not

going to stand up here for 40 minutes.

On October 31st, 2013, the victim, Mr. and

his girlfriend, Ball, they were at home. And they

hear a knock on the door. And what the evidence will show

and what the testimony will be is that Ms. Ball, she

thought it was suspicious that Mr. didn't invite

the people in. He kind of looked back and went inside.

That's what's going to be the evidence. And the testimony

is going to be after an argument, after an argument, she

heard shots. She heard shots. That's the story. That's

the story of what happened. It's that simple.

But Ms. Ball, she was there. So we know she was

there. The evidence and testimony will be that she said

it's awful suspicious how he was acting, and then he goes

outside. And the testimony is going to be that both
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gentleman got shot. That's the evidence. It's not that

hard who shot who. That's what the testimony will be,

that these two gentlemen shot each other and,

unfortunately, one lived and one didn't. That's what the

evidence will show. That's what it will show.

What it, also, will show is that Ms. Ball, she was

there that night. And, you know, like a girlfriend would

be, she was upset. She heard gunfire and the guy she was

dating came in the house. And the evidence will be he

told her who shot him. That's what the evidence and

testimony will be. He told her. So it's not that

complicated. He told her who shot him.

And what the evidence will show, also, is Ms. Ball,

she saw a guy running off. She saw a guy running off.

That's what the evidence will show and the testimony will

be, she saw a gentlemen running off. And she described

that gentlemen, even gave the police a name of who the

gentlemen resembled. That's what the evidence will be.

And she told them that this gentlemen that did it, he was

dark-skinned. He was very tall, big guy. We believe the

evidence will be that they will never make Mr. Wells

dark-skinned. We believe the evidence will show and the

testimony will be they will never make him dark-skinned.

Never do it. But that's what Ball stated. No

question about it.
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We, also, believe the testimony will be it was a very

large guy. We don't believe they're going to be able to

make Mr. Wells large. We just don't believe it. We don't

believe that the evidence will be produced and the

testimony will be that the guy that was there that night

was him. We believe that because the witness is going to

testify. That's what we believe.

And you're going to hear a name Ty from Boyd Street.

You're going to hear Ms. Ball get on this witness stand

and you're going to hear her say hey, he resembled Ty from

Boyd Street. And we believe the testimony shall be and

the evidence will be did they go put Ty in a photo lineup?

No.

This story isn't complicated. It's, actually, really

easy to figure out. Really easy. Because we believe the

testimony and the evidence, based off that witness that

was there that night, we believe that the State, no matter

what they say about who shot this and that, that they're

going to have to tell us a dark-skinned, large man did

this. And we --

See, when I first started practicing law, you know,

sometimes you get all this education. You know, you think

you're a hot shot. You've got seven years of education,

you know everything. But that Judge up there, when I was

a very young lawyer, he said if you've got a sixth grade
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education, you can be on the jury. I was like, sixth

grade? Sixth grade? I've been to law school all this

time. But then I started trying these cases. And I said,

you know, it doesn't take a rocket scientist. This is

simple stuff. It really is simple stuff. It's simple

stuff. It's not complicated. It's not CSI. It is real

simple.

And we believe the testimony will be he didn't rob

anybody. We believe the testimony will be he didn't

murder anybody. We know the testimony will be undisputed

he didn't shoot anybody. We know that. That's what the

testimony is going to be. So we're going to ask you to

find him not guilty because we don't -- we submit to you

he does not even fit the description the lady gave them

that night.

And see, that's what we mean when we talk about

listening to the witnesses. When the prosecutor says

listen to the witnesses and listen to what they're going

to say. What he's saying to you is listen to the

description they give, listen to the facts they give. You

can believe one witness over another. Listen to

everything they say. Listen to everything. Listen to

everything they say.

But my contention is the evidence of who was out

there that night, they going to tell us about it. She's
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going to tell us about it. She's going to tell us who ran

away. She's going to tell us who shot and killed him.

She's going to tell us. She's going to tell us. She will

not tell you Chris shot him. She will not tell you. And

you listen to the testimony. She will not tell you that.

She will not tell you that.

And we believe the testimony and the evidence will be

in this case that this is going to be a disturbing case.

We believe the evidence and the testimony, it's going to

be a very disturbing case. And the reason why from the

evidence and the testimony it's going to be a scary case

because it's a case, we believe, the lady gave a

description of someone else. And this gentlemen who drove

this car is not big and is not dark-skinned. And he got

arrested. He got arrested. He got arrested. He got

arrested. He got arrested. But we're going to put some

common sense back in. Thank you.

THE COURT: Thank you, Mr. Richey.

Solicitor, you may call your first witness, please.

MR. NEELY: The State would call Karon Bridges.

THE BAILIFF: Put your left hand on the Bible and

raise your right.

Thereupon;

KARON BRIDGES, after having

been duly sworn, testified as follows:
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DIRECT EXAMINATION

BY MR. NEELY:

Q Afternoon, Ms. Bridges. If you would, would you

please state and spell your name for the record?

A Karon Bridges, K-A-R-O-N, B-R-I-D-G-E-S.

Q Thank you. And where do you currently work, Ms.

Bridges?

A Laurens County 911.

Q And where did you work on the night of October 31st,

2013?

A Laurens County 911.

Q And on that date and time, what were the

responsibilities of your job?

A We take emergency calls. We, also, take nonemergency

calls. We dispatch law enforcement, city, county, EMS,

fire.

Q And was that what you were doing that night?

A I was assigned to a specific radio. I think I had

EMS and fire that night. We do not what calls come in.

We take everything and dispatch appropriately.

Q And that night of October 31st, 2013, did you receive

an emergency call about a shooting?

A I did.

Q And I'm going to hand you what's been marked as

State's Exhibit No. 24. Do you recognize this CD?
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A I do.

Q And what is it?

A It's a recording of the 911 call that I was given

that night.

Q And how do you know that?

A I listened to it.

Q And have you marked it in any way to --

A I put my initials on it.

Q And is that how you know that that's the CD?

A Yes.

Q Okay. You say you've listened to that call. Is that

a true and accurate representation of the call that you

received that night?

A Yes, it is.

MR. NEELY: Your Honor, at this time, I'd like to

enter State's 24 into evidence.

MR. RICHEY: No objection.

THE COURT: Without objection, State's 24 is in

evidence.

(WHEREUPON, State's Exhibit No. 24 was admitted

into evidence.)

MR. NEELY: And we'd, also, like to publish it to the

jury.

THE COURT: You may proceed.

MR. NEELY: If anyone has trouble hearing it, either
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too loud or too soft, just raise your hand.

THE COURT: Just so the jury is aware, all the items

that are introduced into evidence, you will, also, have

the benefit of having them back there in the jury room

once you start deliberating the case. So you can play the

tape over and over again if need be.

Go ahead. I'm sorry.

(WHEREUPON, State's Exhibit No. 24, the 911

call, was played in open court.)

BY MR. NEELY:

Q Okay. Ms. Bridges, a couple of follow-up questions

for you. Somebody in that video said, I think we have bad

signal. Who was that?

A The call came in from Spartanburg County. She was

right there on the county line. I think that may have

been Spartanburg County. When we lost connection with

she could see on her end that it was an open line.

The way she was moving around in the house, it was just a

bad signal. And she had moved, I think, from the front of

the house, maybe into the center of the room and she was

in a bad range, but she thought someone was trying to

break in.

Q Okay. Some of those blank spaces from Ball's

side of the phone call would have been a bad signal?

A There was some blank spaces because what I was doing
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was dispatching on the radio. And as I'm typing, I'm

coordinating with my coworkers to send EMS and we had

mobile units going. I have to hit my mute button so

they're not hearing other things, you know, things

shouting across the room, making sure EMS knows to stand

by. And the two roads that were mentioned in the call, it

would be the River Road or And I think they

ended up placing it on River Road.

Q And that is in Laurens County?

A Yes, it's in Laurens County.

Q Okay. Now, on the phone call was talking in a

hysterical manner, a panicked manner. Is that normal or

is that the usual thing you hear when you're talking about

emergency calls like this?

A I think she was -- yeah, he had been shot. You know,

she was panicked. And for a moment you could talk to her

and kind of talk her down, but it would escalate again.

That's why I asked her over and over again her road name.

Initially, it come in as one road as Spartanburg was

saying and then she kept saying And if you

have a map, you could see they run right off -- well, they

run off of a main road.

Q And was that your entire involvement in this case?

A I think so.

MR. NEELY: Okay. I have no further questions.
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Please answer any questions Mr. Richey has for you.

MR. RICHEY: No questions.

THE COURT: Thank you for coming. You can step down

and you're free to go.

Mr. Mowry, call your next witness.

MR. MOWRY: I call Toris Moore.

Thereupon;

TORIS MOORE, after having been

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Toris Moore?

A Yes, sir.

Q Toris, how old are you?

A I'm 33.

Q Do you live in Laurens County?

A Not at the time.

Q Okay. Let me ask you then to think back to Halloween

night of 2013. Did you live in Laurens County then?

A Yes, sir.

Q Where do you work now?

A Bausch & Lomb.

Q Up in Greenville; is that right?

A Yes.

Q Let me show you what's been marked as State's Exhibit
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No. 3. It's got three pictures on there. Do you

recognize these guys?

A Yes, sir.

Q Who are they? Let's start at the upper left-hand

corner.

A Johnny Lee Saxon.

Q Okay. Who is this over here on the right?

A David Walker.

Q And who's that at the bottom?

A Chris Wells.

Q And is Chris Wells in the courtroom?

A Yes, sir.

Q Where is he?

A Sitting over to my left.

MR. MOWRY: Your Honor, for the record, she has

identified the Defendant.

THE COURT: The record will reflect the witness has

identified Mr. Wells.

BY MR. MOWRY:

Q What were you doing Halloween night of 2013? Can you

tell the jury about that?

A I went trick or treating.

Q Who all did you go with?

A I went with Emily Dawkins and her two little sisters.

Q And Emily Dawkins, she, also, goes by Kisha; is that
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right?

A Quisha.

Q So you took the children trick or treating. How late

did y'all go out; do you remember?

A I know it was dark when we got back in. I'm not sure

how long.

Q How long were you out?

A Maybe a couple of hours.

Q When you were finished with trick or treating, where

did you go?

A We went back to Ellen's house, Ellen Saxon's house.

Q Ellen Saxon's house. Whose relative is that? Is

that Johnny Lee Saxon's relatives?

A Yes, sir.

Q Where is that residence?

A On Road near Gray Court.

Q Near Gray Court? Did you see anybody else there

later that night?

A Yes, sir.

Q Who did you see there later that night?

A The three of them.

Q So you saw Saxon and Walker and Christopher Wells

together?

A Yes, sir.

Q Are you related to any of those three?
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A Yes, sir.

Q Which one?

A David Walker.

Q What's your relation to David Walker?

A He's my uncle.

Q Did you have a conversation with David Lee Walker?

A I did.

Q What did -- what was the gist of the conversation?

Tell me about that.

A He walked up to me and told me that they was about to

go rob somebody and they needed another gun and asked me

for my gun.

Q Did he describe anything about the target of the

robbery?

A Yes, sir.

Q What did he say?

A He said he was about to go rob an old man that stayed

with a white lady.

Q Did he say what that old man did?

A He said he ran a liquor house and sold some drugs.

Q Okay. And they were going to go rob him?

A Yes, sir.

Q So he was looking for another gun; is that right?

A Yes, sir.

Q Did he indicate whether or not he already had one?
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A Yes, sir.

Q Do you know where that gun came from, whose gun that

was?

A He said the only gun they had was Chris Wells's gun.

Q Okay. What did you -- what was your reaction when

you heard that?

A I just didn't want nothing to do with it.

Q Okay. Did you, in fact, have a gun?

A No, sir.

Q What did you tell him about the gun?

A I told him that my mom had the gun.

Q Okay. And did you say that that gun was not

available or did you say it was available or what?

A I said it wasn't available.

Q Wasn't available. Where did you tell him it was?

A That my mom had it, I think. Either my mom or my

cousin.

Q All right.

A That somebody had it.

Q Did you, in fact, tell him it was in a pawn shop?

A Correct.

Q And was it in a pawn shop?

A No.

Q Just didn't want him to have that gun; is that right?

A Yeah.
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Q How did Walker and Saxon and Wells get there? Did

they come on foot?

A No, they was in Chris Wells's car.

Q Let me show you what have been marked as State's

Exhibits 28, 29 and 30. Do you recognize anything in

those pictures?

A Yes, sir.

Q What are those?

A Pictures of Chris Wells's car.

Q Was that the color it was on Halloween night?

A No, sir.

Q What color was it on Halloween night?

A It was like a gray color.

Q So it's been repainted; is that right?

A That's what it looks like.

Q Do you know when it got repainted?

A No.

Q But it was not that color, it was kind of a dark --

you said a gray car?

A A gray car.

Q On Halloween night, 2013; is that right?

A Yes, sir.

MR. MOWRY: Beg the Court's indulgence for just one

moment.

THE COURT: Yes, sir.
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BY MR. MOWRY:

Q Did you know Christopher Wells by Christopher Wells

or did you know him by another name?

A I knew him by another name.

Q What name did you know him by?

A Nightmare.

Q Nightmare. And this car in 28, 29 and 30 was

Nightmare's car; is that right?

A Yes, sir.

MR. MOWRY: That's all I have. Thank you, ma'am.

Answer any of Mr. Richey's questions, please.

CROSS-EXAMINATION

BY MR. RICHEY:

Q Ma'am, you know Chris Wells, right?

A Yes, sir.

Q He's not dark-skinned, right?

A He's not dark-skinned?

Q Yes, he's not dark-skinned, right?

A No.

Q So it would surprise you if someone said he was

dark-skinned, correct?

A Yes.

Q He's not a real big guy, correct? He's not a real

big, large guy, correct?

A No.
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Q Okay. So any description describing him as

dark-skinned and large would not be an accurate

description of him; would it?

A No.

Q And on the night that this happened -- you know the

difference between brown and gray, right?

A Brown and gray?

Q Brown and gray.

A Yes, sir.

MR. MOWRY: I'm going to object to that, Your Honor.

This is beyond the scope of her knowledge.

THE COURT: Overruled. I think she can testify as to

the color brown and the color gray, so we'll let that keep

rolling.

Go ahead.

BY MR. RICHEY:

Q When you saw that car of Christopher Wells, there was

no doubt in your mind that that car was gray, correct?

A Yes, sir.

Q On October 31st, that car was not brown, correct, his

car?

A Right.

Q His car was gray?

A Yes, sir.

Q If someone told you that Christopher Wells's car was

114



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Toris Moore - Redirect Examination by Mr. Mowry 115

brown, they wouldn't be telling the truth, would they? On

that night, would they?

A On that night, no.

Q And do you know where Body Street is?

A Boyd Street?

Q Boyd Street.

A You talking about in Gray Court?

Q Yeah.

A Not off the top of my head.

Q David Walker asked you about a gun, right?

A Correct.

Q You don't know what happened that night of this at

house -- let me say this, you were not

present at house that night, correct?

A Correct.

MR. RICHEY: Thank you.

THE COURT: Redirect?

MR. MOWRY: Just a few questions.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Who was David Walker with?

A Chris Wells and Johnny Lee Saxon.

Q What did they say they were going to do?

A Going to rob somebody.

Q Going to rob who?
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A

Q Well, did you know his name at the time?

A Old black man who stayed with a white woman.

Q In Enoree?

A In Enoree.

Q Whose car were they in?

A Wells.

Q Whose gun did they have?

A Wells.

Q Could you recognize the gun?

A No.

Q But that's what David Walker told you, that they had

Wells's gun, but they wanted another one?

A Correct.

Q Any doubt that 28, 29 or 30, that that's Chris

Wells's car?

A It's Chris's.

MR. MOWRY: Thank you very much. That's all I have.

MR. RICHEY: No further questions.

THE COURT: Thank you very much for coming. You may

step down and you're free to go.

Solicitor, do you have an additional short witness

for today?

MR. MOWRY: Not a short one, Your Honor.

THE COURT: Let me meet with counsel up here very
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briefly.

(WHEREUPON, a bench conference was held.)

THE COURT: Ladies and gentlemen, in talking with the

attorneys, I anticipate the next witness will probably

take about an hour, hour and a half, so we're going to go

ahead and take a little bit of an early break for the

evening because I don't want to put y'all out. I know

y'all have lives. You've got families and things of that

nature. So we're going to go ahead and break for the

evening.

I will ask that you be back in the jury room tomorrow

morning at 9:30. I know they'll have some coffee, maybe

some crackers, that sort of thing, but not a big breakfast

buffet, so you may want to grab something.

As I mentioned earlier, ladies and gentlemen, please,

don't talk to anybody about this case this evening. I

know full well that when you go home tonight, whoever it

is you share a roof with, I know that they know you have

jury duty, okay. Because, obviously, when you got your

jury summons a month ago, you opened it up and you're like

oh, honey, wow, exciting, great news, I'm going to be on a

jury panel. And, obviously, they knew you had to report

to the courthouse this morning and show up here.

So what's going to happen when you go home, probably

the same thing that happens when I go home. The wife ask
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me honey, how was your day? And I say, oh, it was fine.

And in your case, they're probably going to say after they

ask that, well, did you get picked on a jury. Perfectly

fine to say yes, honey, I got picked on a jury. What's

the next question they're going to ask? Well, what kind

of case is it? That's where you've got to draw the line.

Ladies and gentlemen, you 13 individuals were the

ones that were selected for this jury, not your

significant other, not your spouse, not your kids, whoever

it is that you share a roof with. This is your decision

to make and your decision cannot be influenced by

something that somebody else tells you, no matter how

well-intentioned their comments might be.

So at that point in time when they ask well, what

kind of case is it, just say the Judge told me this is

going to be my decision to make. I can't talk to you

about it. Just blame it on me. Just say the mean old

Judge said that you can't talk about it. You'll be at

liberty to talk about it at length with them later on once

the case is concluded and you've gone home. And,

hopefully, your lives are a little bit more interesting

and you've got other stuff to talk about than this trial.

So again, don't discuss it.

Please be back in the jury room tomorrow morning at

9:30. I don't intend to keep you waiting. I intend to go
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straight into the first witness and keep rolling from

there. Hope you have a great evening. Take care. See

you in the morning at 9:30.

(WHEREUPON, the jury exits the courtroom at 4:48

p.m.)

THE COURT: The jury is out and we will be at ease

until 9:30 in the morning. We'll go back on the record at

that time.

What time would you like to have Mr. Wells here, Mr.

Richey? Do you have a preference?

MR. RICHEY: Nine is fine.

THE COURT: Nine is fine? Nine o'clock?

MR. MOWRY: I think they should have him here by

8:30, Your Honor, 8:00 or 8:30.

THE COURT: Nine at the latest, if you don't mind,

please.

See y'all in the morning.

(WHEREUPON, Court was adjourned for the day to

be reconvened on Tuesday, April 26, 2016.)

DAY 2 -TUESDAY, APRIL 26, 2016

THE COURT: We're back on the record. The Defendant

is present, of course, with counsel. We did have a brief

meeting in chambers this morning. It's my understanding

the Defense is not challenging the photo lineup that the

next witness will be testifying about.
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Is that accurate, gentlemen?

MR. RICHEY: Yes, sir.

MR. MOWRY: Yes, sir. We had a discussion about

whether or not a Neal V. Biggers hearing would be required

and it will not.

THE COURT: Witnesses, of course, are still

sequestered and we have a number of people out there. But

just to make sure we have everybody where they need to be,

your witness is already in the courtroom, though, correct?

MR. MOWRY: Yes, she is right there.

THE COURT: Let's have the jury then, please.

(WHEREUPON, the jury enters the courtroom at

10:03 a.m.)

THE BAILIFF: All jurors are present, Your Honor.

THE COURT: Ladies and gentlemen of the jury, welcome

back. Thank you for being here and thank you for being

here this morning on time. I sincerely appreciate that.

Again, we did not keep you waiting unnecessarily. It's

always a pleasure to work with attorneys who are efficient

and competent. We had some discussions and, hopefully, as

a result of those discussions, that will help expedite a

few things with the trial. So again, we weren't -- we

were working. I apologize for keeping y'all waiting back

there.

We are, of course, still in the State's case in chief
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in the case of the State of South Carolina vs. Christopher

Wells.

At this point, Mr. Mowry, if you'll call your next

witness, please.

MR. MOWRY: Thank you very much, Your Honor.

The State would call Ball to the stand.

THE BAILIFF: If you would, place your left hand on

the Bible and raise your right.

Thereupon;

BALL, after having been

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Ball?

A Yes.

Q Ms. Ball, did you know the victim in this case,

A Yes.

Q How did you know him?

A We had been friends for several years. I met him

through drug use.

Q Through your own drug use; is that right?

A Correct.

Q Did he sell you drugs?

A Yes.
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Q Did he occasionally sells drugs out of his house?

A Yes.

Q Did he sell anything else?

A Yes.

Q What did he sell?

A Liquor.

Q Liquor? Nontax paid, I guess?

A Yes.

Q So he would sell drugs occasionally and, also, sell

liquor out of the house?

A Correct.

Q Okay. How would you characterize your relationship

with him?

A What do you mean by that?

Q Friends?

A He was my best friend, yes, sir.

Q What was his age?

A He was 62.

Q And you, back in 2013, were how old?

A 35.

Q Were you with him on Halloween night of 2013?

A Yes, I was.

Q Describe the events that went on that night,

transpired that night?

A He came and picked me up from a friend's. From
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there, we went to Waffle House to pick him up some food.

Left from the Waffle House and went directly back to his

home.

Q Okay. Let me show you this chart that is marked as

State's Exhibit No. 2. I'd ask you if you can tell us --

I guess I'll flip it up this way. Where is his house in

that chart?

A This is his residence.

Q This is listed as and there's a vacate lot over

here that's listed as . We've heard that the address

is . Is that -- is this chart not accurate?

A It is not.

Q So this would be , that is the address that you

had listed; is that right?

A Correct.

Q But this is his residence on Road in

Enoree; is that right?

A Yes, sir.

Q When he picked you up, what was he driving?

A A blue SUV, a blue Suburban.

Q Okay. I'm going to hand you what's been marked as

State's Exhibit No. 7. Do you recognize that vehicle?

A Yes, it is his blue Suburban.

MR. MOWRY: I would offer this as a State's Exhibit

at this time, Your Honor.
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MR. RICHEY: No objection.

THE COURT: Which exhibit?

MR. MOWRY: This is No. 7.

THE COURT: State's Exhibit No. 7 is in evidence

without objection.

(WHEREUPON, State's Exhibit No. 7 was admitted

into evidence.)

BY MR. MOWRY:

Q So this was the car he drove, or the vehicle he

drove?

A Yes, sir.

Q How long were y'all at the Waffle House?

A I, actually, drove to the Waffle House. Once we got

to the Waffle House, he sat in the car, gave me the money

to go in, pay for the food and I came back out.

Q You said he gave you the money. Where did he get the

money from?

A From his wallet.

Q Okay. I'm going to hand you what's been marked as

State's Exhibit No. 17. Do you recognize that?

A Yes.

Q What is that?

A That's Lee's wallet.

Q That is his wallet?

A Yes, sir.
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Q Would you look inside the wallet? Just take a look

at the contents.

A It's Lee's inmate identification, Lee's ID, Lee's

social security card.

Q And you recognize the wallet itself, though; is that

right?

A Yes.

Q But there's also his cards inside?

A Yes, sir.

Q Were you able to see how much money he had that

night?

A I wasn't able to count exactly, but Lee had a couple

thousand dollars.

Q Okay. Pretty good stack of money?

A Absolutely, yes.

Q Is that what he normally carried?

A Yes.

Q Okay. What did he get at the Waffle House; do you

remember?

A He got a large plate, grits, bacon, hash browns, I

think, some toast. A large plate.

Q All right. What was he doing with that on the way

back to

A I drove and he was eating.

Q Okay. About what time of night is this; do you
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recall?

A Before I had said it was like 10:00, but I think it

may have been a little later, maybe 10:30, 11:00.

Q But it was the latter part of the evening, though; is

that right?

A Yes.

Q I'm not asking you the exact time, but later on in

the evening?

A Yes.

Q When y'all got back to Road, what did

y'all do then?

A We exited the vehicle and went inside the home and

sat down in the living room. And he continued to eat the

rest of his plate.

Q Okay. Where were you sitting?

A I was sitting in the living room on the left-hand

side, which would be directly in front of the hallway.

And he was sitting on the right-hand side of me in his

recliner.

Q Anything happen that was unusual later on, soon after

y'all got home?

A Within five minutes, there was a knock at the door.

Q Okay. What happened? Who answered the door?

A Lee answered the door.

Q Were you visible from the doorway where you were
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sitting?

A Not with the door ajar.

Q Okay. Was this an unusual occurrence, for somebody

to come knocking at the door that late?

A It's not unusual for someone to knock that late, no.

Q Okay. Looking to buy something; is that correct?

A Correct.

Q When Mr. answered the door, what happened?

A He opened the door and he stepped outside. That's

not what would normally happen, though.

Q Okay. What would normally happen?

A Normally, if it was just someone stopping to purchase

something, they would step inside the door and they would

push the door to behind them. At that time, they would be

able to see me and I would be able to see them. But at

this time, he didn't. They didn't step inside, he stepped

outside of the home.

Q Were you able to see who was knocking at the door?

A No.

Q Were you able to hear anything at that point?

A Yes.

Q What did you hear?

A There was a verbal altercation.

Q Let me ask you this, what kind of structure was Mr.

home?
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A It was a trailer.

Q So not exactly well insulated, not thick walls or

anything like that?

A No.

Q You could hear some of what was being said?

A Yes.

Q You said there was an altercation. Describe what you

mean by that.

A I heard an individual say, I'm here to rob you.

Q Okay. Do you know whose voice that was?

A Not at that time, no.

Q Do you know how many people there were outside?

A At least, two, possibly three.

Q How do you know that there was more than one person

out there?

A Because I could hear voices of more than one person.

Q Okay. How long did this altercation go on?

A I would say maybe a minute.

Q Okay.

A Maybe it was longer. After something like this, time

seems shorter or longer, but I would say approximately a

minute or so.

Q So it was a short period of time, though; is that

right?

A Yes.
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Q What did you hear then?

A I heard one gunshot.

Q Okay. What did you hear after that -- or what

happened after that?

A After about 10 or 15 seconds, I heard several more

gunshots, like three to five more gunshots.

Q Okay. Do you know how many exactly?

A No, I don't know exactly.

Q What was your state of mind when you heard that first

gunshot?

A I began to panic and I was worried, so I was already

up out of my seat after the first gunshot. But before I

could ever make it down the hall to the door, which is a

very short hall, the other gunshots had already went off.

Q Okay.

A So then I was in full guard.

Q All right.

A In full panic.

Q Did you make any phone calls at that point?

A Yes.

Q Who did you call?

A 911.

Q All right. We have heard on State's Exhibit No. 24

the recording of a 911 call. Have you heard that as well?

A Yes.
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Q Is that your voice on that phone call?

A Yes, sir.

Q What would you say your state of mind was at that

point?

A I was hysterical.

Q Okay. Once you had gotten 911 on the phone, what did

you do?

A I went to the yard to check on Lee and started to get

him as close to the house as I could from where he was

lying.

Q Now, let me refer back to the chart, State's Exhibit

No. 2, and ask you if you could point -- if you could

stand up and point for the jury where Lee was.

A Okay. The Suburban would have been parked right

here. Lee's body was at the very front of this Suburban,

which would have been approximately right here.

Q Okay. So a short distance from the front door; is

that right?

A Yes.

Q What kind of lighting was there outside?

A Not very good, but, I mean, good enough to where, you

know, you could see who was who.

Q Was there any kind of special lighting out there?

A In the yard, there was a motion light and at the top

of the hill, there was a mercury light or either a
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florescent light.

Q A street light?

A Yes.

Q And when you say the top of the hill, you mean --

A Way up there --

Q -- up in here?

A Yes.

Q Yeah, up at the driveway. But there was lighting out

here?

A Yes, but it's a motion light.

Q Okay. Had there been movement in the yard?

A Yes.

Q Was that light on?

A Yes.

Q When you opened the door, what did you see?

A Lee was lying at the front of his Suburban on the

ground shot.

Q Did you see anybody else at that stage?

A Not from the porch, not from the door, I couldn't,

no, sir.

Q What did you do then?

A Once I made it to where Lee was lying and I began to

try to move him towards the house, then I could see there

was an additional body laying at the tail end of the

Suburban.
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Q Did you know who that was?

A No, sir.

Q Did you later find out who that was?

A Yes, sir.

Q Who was that, please, ma'am?

A David Walker.

Q Let me show you what's been marked as State's Exhibit

No. 3. Can you point out David Walker out of this?

A Yes, sir, this is David Walker.

Q This is David Walker right here, okay. What else did

you see?

A There was someone in the driveway who was facing

towards me. Then once I began to exit the home and get

closer into the yard to where Lee was, he turned and ran

up the hill.

Q Okay.

A Up the driveway to the top of the hill.

Q When you say he was facing towards you, how close was

he would you estimate?

A Eight to 10 feet.

Q And you say that there was -- the motion sensor light

was on; is that right?

A Yes.

Q How long did you have an opportunity to see him?

A It was probably, maybe 15 seconds, but it felt like,
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you know, a minute.

Q How -- you said he went up the driveway towards the

street. How did he go?

A He initially started moving stepping backwards. And

then after three to five steps backwards, he turned and

ran.

Q So you saw him face-to-face, you would say it was

about this close, eight to 10 feet?

A Yes.

Q And then he started stepping backwards like this and

then turned and ran up the hill; is that right?

A Correct.

Q Let me show you State's Exhibit No. 3 again. Do you

see the man that you saw in the driveway that night?

A Yes, sir.

Q Which one is he?

A (Indicated).

MR. MOWRY: Your Honor, for the record, she has

pointed out the Defendant.

THE COURT: The record will reflect that she

identified the Defendant on the exhibit.

BY MR. MOWRY:

Q What else did you see at the top of the hill?

A There was a vehicle.

Q Where did it come from?
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A It came from the Spartanburg County end, which would

be --

Q Going back to No. 2 again, if you could point out

which direction that vehicle was moving?

A The vehicle was coming from this direction.

Q Do you know whether it was parked up there or did you

just see it moving?

A It was parked up there initially. Then once this --

when Christopher Wells started running up the driveway,

then the car started moving.

Q Okay. Was the motor running? It wasn't just rolling

out of gear; was it?

A No.

Q So the motor was running. Were you able to tell what

kind of car that was?

A All I know, it was an older, box-style car.

Q When you say box-style car, what do you mean?

A Squared off, it was a squared-off car.

Q All right. Let me show you three pictures, State's

Exhibits 28, 29 and 30. Just look at those and tell me if

the car you saw that night -- I'm not asking you was it

the same car, but is that similar to the one you saw?

A This car does resemble the car I saw.

Q Okay. Did you make a written statement after this

event?
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A Yes.

Q How did you describe the car at that time? What

color do you describe it?

A I described it as a brown, older model, box-style

car.

Q Okay. You talked about the lighting up at the top of

the hill, was that the only light that you could see the

color of the car in?

A Yes.

Q And what kind of light was that again?

A It was like a mercury light, a florescent light. And

it was a ways off.

Q Right. When the man you've identified as Christopher

Wells got to the top of the driveway, did he meet the car

at that stage?

A Yes.

Q What did he do as far as the car was concerned?

A He jumped into the passenger side back seat.

Q Back seat of the passenger side?

A Yes, sir.

Q So he did not jump into the driver's seat; is that

right?

A No, sir.

Q What did the car do at that point?

A It sped away.
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Q Do you know how many other people were in the car?

Were you able to tell?

A No.

Q Let me show you a few items, if I may. I'm going to

refer to State's Exhibit No. 18. Do you recognize --

there's a tiny little item in there. Do you recognize

that?

A Yes.

Q What is that, please, ma'am?

A That's Lee medallion off of his necklace.

Q Okay. And I'm going to show you State's Exhibit No.

19. Do you recognize that?

A Yes.

Q What is that?

A Lee's necklace.

Q Was he wearing the necklace and the medallion that

night?

A Yes.

Q Did he habitually wear those?

A Yes.

Q when Lee went outside that night, do you know

whether he was armed at all in some way?

A Yes.

Q What did he normally carry?

A A gun.
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Q What kind of gun; do you know? Are you familiar with

guns?

A No, sir.

Q Was it a semi-automatic or was it a revolver?

A A revolver.

Q Okay. Let me show you what's been marked as State's

Exhibit No. 25.

MR. MOWRY: And I will state for the record, Your

Honor, there is a cable through. It is inoperable.

THE COURT: Ladies and gentlemen of the jury, the

weapons that are going to be displayed here shortly have

previously been rendered incapable of being fired, so you

don't need to be concerned about that. Out of an

abundance of caution, anybody who handles a weapon will

either point it towards the ceiling or the floor.

Solicitor.

MR. MOWRY: Force of habit on that one, Your Honor.

BY MR. MOWRY:

Q Let me hand you what's been marked as State's Exhibit

No. 25. Do you recognize that?

A Yes.

Q What is that, please, ma'am?

A That's Lee's gun.

Q Did you see Lee's gun that night?

A Yes.
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Q Where did you see it?

A He gave it to me after I finally got him pulled into

the home.

Q Okay. At what stage did you get him into the home?

A I got him halfway to the home before the car started

to speed away. But then I got afraid that they were going

to fire from the car again or shoot from the car again, so

I left him laying on the step up on the porch to get

myself back into safety so I wouldn't be shot just in case

they started shooting again. And then once the car was

gone, I went back out there and pulled him the rest of the

way into the home and locked the door behind us.

Q Okay. What kind of condition was he in as far as you

could tell?

A I mean, he had been shot, but he didn't --

Q Was he able to speak with you?

A Yes.

Q And converse in a rational fashion?

A Yes.

Q Okay. How far into the house did you get him?

A Just right inside the door and locked the door behind

us. I didn't want to move him any farther than what I

just had to to get him back into safety.

Q Okay. Once you did that -- were you still on the

phone with 911?
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A Yes.

Q Once you did that, what happened then?

A After a brief while, there was a knock at the door --

a bang at the door.

Q Was it something falling against the door or somebody

knocking on the door, beating on the door?

A Something knocking, beating the door.

Q Was anything said?

A Yes. I said, Who is it?

Q And what was the reply?

A David.

Q What did you do then?

A I didn't do anything because then Lee spoke up and

said, Do not open that door, that's who shot me.

Q Okay. So he was saying that David was the one that

shot him?

A Yes, sir.

Q Okay. You hadn't seen the shooting, though; is that

right?

A No.

Q How long was it after that before First Responders

got there, the emergency personnel, the police and

ambulances?

A I would say 10, 15 minutes.

Q Okay.
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A After David knocked on the door.

Q Okay. What was your mental state at that time?

A I was very hysterical.

Q Is that reflected on the audio?

A Yes.

Q What happened then?

A Then the knocking stopped. And after 10 or 15 more

minutes, First Responders arrived. Once they arrived, I

hung up with 911 and let -- once they were into the home,

then I hung up with 911. Because, at first, I wasn't sure

if it was First Responders or if it was -- you know, after

what had just happened, my mind went a million ways. I

didn't know who it may be.

Q Right. So after First Responders got there, you hung

up with 911; is that right?

A Correct.

Q That's the end of the recording?

A Correct.

Q In the meantime, had you done something with this

gun?

A Yes.

Q With State's Exhibit No. 25. What did you do with

it?

A I reached over on a beside, got an envelope, picked

the gun up with the envelope and put it under Lee's
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mattress.

Q Why did you do that?

A That's where it would normally be kept.

Q Did you have any other plans of taking Lee yourself

to the hospital?

A Yes, he begged me to.

Q Okay. Why didn't you do that?

A I had no keys.

Q Where were the keys? You had just gotten back from

the Waffle House, where were they?

A He had them on him when the robbery took place.

Q Okay.

A And they took everything. They took the keys to the

home, the car. Everything he owned, they took, the

wallet, everything.

Q Did he have this wallet, State's Exhibit No. 17, on

him?

A Yes.

Q And you said it was a pretty good stack of cash in

there?

A Yes, sir.

Q Was that on him when you got to him?

A No.

Q So the wallet was gone and the keys were gone. Did

you have keys to his vehicle?
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A No.

Q Did you have any other means of transportation?

A No.

Q When law enforcement arrived, what did you do?

A I let them inside.

Q You let them in?

A Yes, sir.

Q Did you speak with them that night?

A Yes.

Q I'm not going to ask you to describe what went on

during that time, but did you speak with law enforcement

at length that evening?

A Yes.

Q Or early the next morning?

A Yes.

Q Did you make a written statement to them?

A Yes.

Q Did you describe as much as you could at that time?

A Yes.

Q What was your demeanor, what was your mental state a

few hours later?

A I was still in shock.

Q Did you speak later with Detective Cheek?

A Yes.

Q A few days later?
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A Yes.

Q Did you make another written statement at that time?

A Yes.

Q Did you try to go into more detail?

A Yes.

Q How did you describe the man that you saw in the

driveway in your written statement; do you recall?

A Yes, a large black male. And I even described his

clothing.

Q Did you refer to anybody else?

A Yes.

Q Who did you refer to?

A Ty.

Q How did you know Ty?

A Through Lee. He had been having dealings with Ty.

But I referred to Ty because that was the only person's

body frame, their build, and their beard that I could use

to say this person looked like him in this way, this

manner.

Q So was that person Ty that you saw in the driveway?

A No.

Q You're just saying he looked sort of like Ty; is that

right?

A Absolutely.

Q How did you describe his size?
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A I said he was very large. He was a large man.

Q How tall are you?

A I'm five foot.

Q So I don't mean to -- you're kind of small; is that

right?

A Right.

Q Kind of short?

A Yes.

Q Did he appear large to you?

A Yes.

Q At some point later, did Detective Cheek and a couple

of other investigators from the sheriff's office and,

maybe, another deputy come and see you?

A Yes.

Q About how long after this night was that; do you

recall?

A I would say a month and a half.

Q Okay. What did they do?

A They come and asked me did I recognize anyone off of

that paper.

Q What did they show you?

A They showed me a paper with several pictures and

asked me did I -- was anyone on that picture there that

night.

Q Okay. Let me show you State's Exhibit No. 27, this
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sheet of paper with several pictures on there. How many

pictures are on there?

A Six.

Q And what are those pictures of?

A Men that look similar to one another.

Q Okay. Did you recognize anybody?

A Yes.

Q Which number did you recognize?

A Five.

Q What did you do -- or when you recognized that

individual, what did you tell the investigators?

A This is the guy. This is the guy who ran away from

the scene.

Q Okay. And how did you demonstrate physically that

that was the guy?

A I circled it and initialed it.

Q Okay. Are these your initials down there at the

bottom?

A Yes, sir.

Q Did you draw those circles around the picture?

A Yes.

Q Did anybody suggest to you anybody to pick out?

A No.

Q Nobody said how about number five, take a close look

at him?
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A No.

Q They just laid it in front of you and said do you

recognize the person you saw that night?

A Yes.

Q And did you recognize the person you saw that night?

A Yes.

Q Do you see that person in the courtroom today?

A Yes.

Q Where is he?

A (Indicated.)

MR. MOWRY: Your Honor, for the record, she has

pointed out the Defendant.

THE COURT: The record will reflect the witness has

identified Mr. Wells.

MR. MOWRY: And I would offer State's Exhibit No. 27

into evidence at this time.

MR. RICHEY: No objection.

THE COURT: Without objection, State's Exhibit No. 27

is in evidence.

(WHEREUPON, State's Exhibit No. 27 was admitted

into evidence.)

BY MR. MOWRY:

Q So number five is who you picked out?

A Yes, sir.

Q And that's your -- those are your initials down at
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the bottom?

A Yes, sir.

Q And you drew the circles around that picture; is that

right?

A Yes, sir.

Q I'm going to show you once again State's Exhibit No.

3. Do you see the person you saw in the driveway that

night in this selection?

A Yes.

Q Where is he?

A (Indicated.)

Q The one at the bottom of the three pictures? The one

at the bottom of the poster?

A Yes.

Q Is that the same person you saw that night?

A Yes.

Q Is that the same person you -- is that the same

person you picked out of the lineup?

A Yes.

Q Is that the same person you see seated over at

Defense table today?

A Yes.

MR. MOWRY: Beg the Court's indulgence just a moment.

THE COURT: Yes, sir.

MR. MOWRY: Thank you, that's all I've got.
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THE COURT: Cross?

MR. RICHEY: Yes, Your Honor.

CROSS-EXAMINATION

BY MR. RICHEY:

Q Ma'am, why did you hide his gun? Why did you hide

Lee's gun?

A Lee had gave me his gun and said put it where it

goes.

Q Okay. And at this time, there has been a criminal

act done and you all did not give the police the

opportunity to see where that gun was, correct?

A The gun was already removed with Lee from the yard as

I removed Lee from the yard.

Q What I'm saying is, the gun -- when the shooting was

done, the gun was on the ground, correct?

A Not Lee's.

Q Where was Lee's gun?

A Lee's gun was in his holster.

Q Okay. Okay.

A After he did his shooting, he put his gun back in his

holster and that's where it was whenever I got to him, but

I wasn't there to see the shooting.

Q Okay. So when the cops got there, they didn't have

the opportunity to see where that gun was at the time all

this happened because you all moved it, correct?
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A I didn't move the gun from the yard, Lee did. I

didn't -- Lee handed me the gun once inside the home.

Q Okay. The gun -- your story is the gun was in his

holster, correct?

A Yes.

Q When the police got there, you had moved the gun,

correct?

A Yes. He handed me the gun.

Q So don't you think that's odd for you to go try to

hide his gun at that point?

A I wasn't trying to hide it. I gave it to them as

soon as they got there and told them exactly where it was.

Q Okay. To put it up, do you believe that's odd when

someone has been shot to go put the gun underneath the

bed? Do you find that strange?

A I don't.

Q Okay. Do you -- so when Lee -- he had got shot,

right? He had got shot and it was obvious, right?

A Yes.

Q The first thing you did was not call 911, the first

thing you did was put that gun up, correct?

A No, I called 911 before I ever went into the yard

where Lee and the gun were.

Q Okay. All right.

A I never exited the home until I called 911.
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Q And Lee, he had large sums of money, correct?

A Correct.

Q That is consistent with somebody dealing large sums

of drugs, correct?

A Correct.

Q And he was a major guy? He kept moving up, up, up,

up, right?

A Somewhat.

Q And the night that this happened, you felt like --

because normally, these people he sells this poison to,

y'all bring them in your home, right? Or he stands at the

door where you can see the people when the deal is done,

right?

A Uh-huh.

Q You have to answer yes or no.

A Yes.

Q But on this day, you found it odd that he, in fact,

kind of pushed them outside. He went freely, correct?

A Yes.

Q Nobody grabbed him outside?

A Correct.

Q Nobody forced him to go outside?

A Correct.

Q He went outside after he answered the door and talked

to whoever it was, correct?
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A He went outside after he seen them. I never heard

any discussion whatsoever at the door.

Q Right. So he didn't make any hesitation or show any

signs of fear from your recollection when he walked out

that door, correct?

A My recollection, it was very strange from the

beginning because anyone he was not afraid of would have

came inside the home. He pushed himself through the door,

and not only that, tried to slam the screen door behind

him getting it to latch and it failed to do so.

Q And you know Ty, right? You know him, right?

A Correct.

Q You know him real well, correct?

A Correct.

Q You've seen him a lot of times, right?

A Correct.

Q Okay. And Ty, his skin complexion would be close to

this, correct?

A Correct.

Q Not closer to that, right?

A I agree.

Q Okay. Ty is about 6'2", right, a big guy?

A I don't know. I just know it was a tall man, much

bigger than myself.

Q That's not what I'm asking you. I'm asking you, Ty,
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Ty that you know is a big man?

A Yes, he's a big man.

Q Okay. And so Ty is a dark-skinned, large man,

correct?

A Correct.

Q You know Ty because Lee, he kept escalating in drug

dealer and he needed Ty because Ty can provide him with

more drugs, correct?

A Correct.

Q And so you know the characteristics of Ty,

everything, correct?

A Somewhat.

Q Okay. So when you give a description to law

enforcement two days after this happened and you say that

it is a large, dark-skinned man, that description is more

closer to Ty than it is him, correct?

A What I told them is that the person resembled Ty.

Q That's not my question to you. My question is this,

when you say it's a large, dark-skinned man, correct?

A Yes.

Q That description is closer to Ty than it is this

young man, correct?

A Correct.

Q And even in that statement, you referenced Ty's name,

correct?
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A I did. I said it resembled Ty, but it was not Ty.

Q Okay. Lee was playing a dangerous game, correct?

That's a dangerous game?

A Yes.

Q And when you start dealing this dope in the volume he

was dealing it, it's really -- it's dangerous, correct?

A Correct.

Q And oftentimes, these drug dealers, they get in

arguments, correct?

A Yes.

Q And most of the time, they're armed, correct?

A Yes.

Q So on that day when these people came over there --

well, let me ask you this. You said that gun is normally

underneath the mattress, right?

A Right. Unless we're going somewhere, then he takes

it out and puts it in his holster.

Q So when y'all go out to eat or anything, he arms

himself?

A Yes.

Q And he arms himself because of all the dope he's

carrying -- all the money he's carrying, right?

A I assume. I can't answer that.

Q Okay. And you don't have any doubt in your mind this

was a drug transaction? No doubt in your mind this had
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something to do with drugs?

A This that happened that night?

Q Yeah.

A No, I don't agree with that. This was not any form

of transaction. This was someone coming to take what they

wanted.

Q And you use a word re-up. What does that mean,

re-up?

A When you're out of drugs, you go get more and you

re-up.

Q When you re-up, is it a large, small?

A A re-up can be a small re-up or it can be a large

re-up. I don't understand the question.

Q So it's not the amount of times you re-up, it's the

quantity of it? It can be a quantity, too?

A Right.

Q So I could re-up for a little bit or a lot, correct?

A Correct.

Q And what Lee was doing, he needed more drugs,

correct?

A When?

Q At the time this happened, because his drug supplier

that he had was not consistent?

A At the time this happened, Lee had drugs. He was

re-upping.
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Q Let me ask the question this way, Lee needed a new

drug supplier, right, because the one he had was not

reliable, correct?

A Lee had multiple sources he could use.

Q So he had a lot of people he was dealing with these

drugs, correct?

A Correct.

Q So he didn't just need one guy because he had tons of

guys he could go buy all this dope from, right?

A Agreed.

Q And all these guys out there he's buying dope from,

they're all dangerous, correct?

A Correct.

Q And they're all the kind of people that when you get

in an argument with them, it could be deadly, correct?

A Correct.

Q And that night, what you heard, what you heard, you

heard a verbal altercation, correct?

A Correct.

Q That means that's two people arguing, correct?

A Two, possibly three.

Q They were arguing, correct?

A Correct.

Q And those arguments were some of the arguments you've

heard before when these people argue over these drugs,
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right?

A No. No one ever before has told Lee "I am here to

rob you" because Lee would have shot them.

Q He would have shot them?

A Lee ain't going to let somebody just rob him.

Q Lee -- and Lee, in fact, shot somebody this night;

didn't he?

A After he was shot.

Q But he shot somebody, correct?

A Correct.

Q So if you try to argue and fight with Lee, he'll

shoot you, right? Right, he'll shoot you?

A I've never known Lee to shoot anyone. This night, he

shot that gun because he had already been shot at.

Q Well, who shot him?

A According to him, David shot him.

Q According to Lee, David shot him?

A Correct.

Q Did you tell the police that that's who shot him?

A No, Lee did himself.

Q Oh, so he told that's who shot him?

A Yes.

Q So that's not a mystery who shot him, right?

A Right.

Q Let me go to State's Exhibit 3, State's Exhibit 3.
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We've got all these three men up here, right?

A Correct.

Q Okay. Does any one of these three guys on here, are

they dark-skinned?

A They're all black men.

Q Do you understand the difference between a

dark-skinned black man and a light-skinned black man?

A I do.

Q Okay. Are all these -- are any one of these

gentlemen up here dark-skinned?

A Not very dark-skinned, no. But you've got to

remember it was dark. There was very little lighting.

Q Is any one of these guys of the skin tone or skin

color of Ty?

A No.

Q So you were never presented a photo lineup with Ty in

it, correct?

A I don't think Ty was in the lineup that I chose from,

no.

Q And in your statement that you gave -- so you gave

two statements, correct?

A Correct.

Q And in the first statement, you said nothing about

this robbery deal, right? You said nothing about it? You

said nothing about this robbery deal, right?
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A Not to my knowledge. You've got to remember this is

right directly after this took place.

Q And in your second statement, would this be correct

when you say, Now, after the fact, I realized that I heard

a strange voice? Did you say that, Now, after the fact, I

realized that, correct?

A Yes.

Q So at that time when you were out there, when

everything was fresh in your mind, you were putting that

gun away, you didn't tell the police that, correct?

A That I heard an altercation?

Q No, no, no, no, that you heard a voice saying, I'm

here to rob you?

A I didn't tell them what I heard the voice say. I

told them that I heard voices arguing.

Q But you didn't hear anybody say I'm here to rob you,

right?

A I did hear them say that, but there was a lot on me

that night. It was very fresh and I was very hysterical.

I wrote what I could keep it together to write. I can't

help that I didn't remember every single detail. I did

the best I could in the hysterical situation I was in.

Q What color was that car?

A I'm not sure. Like I said, it was a mercury

florescent light. I can tell you it was a box-style,
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older model car. It did look brown due to the lighting at

the top of the hill, but what color it really was, I do

not know.

Q You told the police it was brown, right?

A I told them it was brown.

Q You can distinguish between gray and brown, right?

You know the difference between gray and brown, right?

A I know the difference, but you've got to realize, I'm

25 feet away from the top of the hill where the car is and

it's under a mercury light.

Q But my question is, you can distinguish between gray

and brown, correct?

A Yes.

Q And if that car -- if you saw that car and it was

gray, you would have recognized that, correct?

A Not if it was in the same spot, I may not have been

able to tell you that that's a gray car.

Q I just want to make sure I understand what you told

the police. You told the police it was brown, correct?

A I did.

Q And you told them the truth on that, correct?

A Yes, to the best of my ability at that time. What

was to my knowledge of what color the car was to my

knowledge. But like I say, the lighting could have

changed the color of the car. I can't say it did and I
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can't say it didn't.

Q So are you exactly positive of who you identified

that night?

A I am absolutely positive of who I identified. His

eyes met mine, my eyes met his. He walked backwards at

first.

Q So you're absolutely positive on the guy you

recognize, but you're not positive on the car?

A You're talking a difference of eight feet and 25

feet.

Q Twenty-five feet. Okay. I'm 25 feet, right?

A Oh, no, much farther than that up the hill, much

farther.

Q You saw --

A Out to the back of the courtroom is still not far

enough to go all the way up the hill to see the car.

Q So --

A The car is back further than that away from me.

Q So the gentleman ran a long distance to get to that

car, right?

A Yes.

Q A long distance?

A Uh-huh.

Q And when he's running a long distance, the one thing

that you can -- you might not be able to see his face,
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correct, but you can see his build, right?

A I seen his face before he ever started running.

Q Right, but you can see his build, right?

A Right.

Q So when he's running from you, that build that you're

seeing is a large build, correct?

A Right.

Q Okay.

MR. RICHEY: Hold on, Your Honor, please.

THE COURT: Yes, sir.

BY MR. RICHEY:

Q The windows to this car, could you tell whether the

windows were up or down?

A I could not tell.

Q You could not tell. So you don't really know whether

somebody's in this car or not?

A The car was running, it was driving up the road

before he made it to the car.

Q Okay. Inside this car, you couldn't see who was

inside this car? You don't know if it was one, two, three

people?

A Absolutely.

Q Okay. So, basically, you're saying you saw the one

guy, correct, that you -- the one guy that was tall and

dark, you saw that guy, but you didn't see anybody else,
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correct?

A No, that's not true.

Q Okay.

A There was a guy collapsed at the back of the vehicle.

I seen that guy. There was a guy standing in the driveway

staring me down. That guy. That's the only two men I

seen other than Lee.

Q Okay. So you're saying the gentleman was standing

this close to you? Staring you down about this close?

A No. We were less apart than what we are now.

Q About this far?

A No. Further.

Q Right here? You were about this close?

A Further away.

Q This way? Okay, this way?

A Yeah, away would be away.

Q And that's something you identified from this

distance?

A Yeah, about that distance.

MR. RICHEY: Thank you, ma'am.

THE COURT: Redirect?

MR. MOWRY: Just a few questions, Your Honor.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Mr. Richey was asking you isn't it strange you
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took the gun and put it under the mattress. Again, what

was your mental state?

A I was hysterical.

Q What did Lee tell you to do with the gun?

A Put it where it goes.

Q Were you just simply following his instructions?

A Correct.

Q Did you know any of the three people depicted -- I

never can remember the number -- in State's Exhibit No. 3

before that night?

A No.

Q Did you know Ty before that night?

A Yes.

Q You made a statement -- a second statement to law

enforcement on November the 5th; isn't that correct?

A Yes.

Q It was about a four-page statement; isn't that right?

A Yes.

Q I want you to read the sentence that begins right

there, "this man".

A This man strongly resembled a man named Ty from Boyd

Road.

Q Okay. Was your purpose in that description to tell

the officers it was Ty?

A No.
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Q You knew Ty; is that right?

A Correct.

Q If it had been Ty, would you have told them it was

Ty?

A Absolutely.

Q So this was just something to try to give the

officers an idea of --

A Of his makeup, his build. Even the beard was

similar.

Q Okay. Now, Mr. Richey was trying to characterize

as a business, I'll put it that way.

What kind of car did he drive?

A A blue Suburban.

Q How old was it?

A I don't know, late 80's or early 90's.

Q So it wasn't a brand new car is what I'm getting at?

A No.

Q What kind of residence did he have?

A A trailer.

Q Not exactly Al Pacino in Scar Face, was it?

A No.

Q You testified that you were able to hear parts of the

conversation; is that right?

A Yes.

Q Mr. Richey asked you about that. Did you ever hear
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anybody say I'm here to buy drugs from you?

A No.

Q What did you hear them say?

A I am here to rob you.

MR. MOWRY: Thank you, ma'am, that's all I've got.

MR. RICHEY: I've just got a few more.

THE COURT: Go ahead.

RECROSS-EXAMINATION

BY MR. RICHEY:

Q Two thousand dollars is a lot of money?

A Yes.

Q And that's regularly what he had on him, 2,000 or

more dollars, correct?

A Yes.

Q And 2,000 or more dollars is consistent with somebody

selling a lot of drugs?

A Was that a question?

Q Yes.

A I mean, yeah, it could be.

Q So this stuff the prosecutor is trying to say, his

car wasn't nice and all that, he moved a lot of dope,

correct?

A No. He did not move a lot of dope. He did move

small amounts, but not a lot, not where you're going with

it. He did not move a lot of dope.
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Q Unfortunately, you've done drugs before,

unfortunately, correct?

A Unfortunately, yes, sir.

Q And $2,000 in drugs would be a lot of drugs to you,

correct?

A Right.

MR. RICHEY: Thank you, ma'am.

FURTHER REDIRECT EXAMINATION

BY MR. MOWRY:

Q Let me ask you this, and this is going to be it.

Have you done drugs in the last couple of years?

A No.

MR. MOWRY: Thank you, ma'am.

MR. RICHEY: No questions.

THE COURT: Ma'am, you can step down. Thank you very

much. You're free to leave the courthouse, but you remain

under the subpoena.

Ladies and gentlemen, I don't know if y'all need a

brief break, the Court does, so we will take a brief

break, just five or 10 minutes.

I meant to mention to y'all yesterday, if any of

y'all smoke, that's perfectly fine. Just let the bailiff

know and they'll escort you outside. Don't discuss the

case. We'll break for about five or 10 minutes.

(WHEREUPON, the jury exits the courtroom at
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10:58 a.m.)

(WHEREUPON, a short break was taken.)

(WHEREUPON, the jury enters the courtroom at

11:19 a.m.)

THE BAILIFF: All present, Your Honor.

THE COURT: All right. The record will reflect that

the jury is back and seated. Of course, the Defendant is

present with counsel.

Solicitor, call your next witness, please.

MR. MOWRY: I call Marty Crain.

THE BAILIFF: Place your left hand on the Bible and

raise your right hand.

Thereupon;

MARTY CRAIN, after having been

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Marty Crain?

A Yes, sir.

Q And I see you're wearing bars on your collar. Are

you a lieutenant?

A Yes, sir.

Q With the Laurens County Sheriff's Office?

A Yes, sir.

Q Can you describe for the jury what your duties are
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with the sheriff's office, please, sir?

A I'm the supervisor over the uniform patrol division.

Q And what hours do you normally work or does it

rotate?

A We work 7:00 p.m. to 7:00 a.m.

Q Okay. Were you employed in that capacity back on the

31st of October, going into the 1st of November, 2013?

A Yes, sir.

Q What were you doing the latter part of that evening?

A I was answering calls and supervising the shift.

Q What do you have to do as a supervisor?

A All calls that come in for service through the

Laurens County Dispatch Center are dispatched to me and I

assign the call to the designated deputy that works that

area.

Q So whoever you've got close or whatever, you tell

that person to go; is that right?

A Yes, sir.

Q Late that evening, did you receive a call about an

event on Road in Enoree?

A Yes, sir.

Q How did you receive that call?

A Dispatch received a call, dispatched to me that there

was a possible shooting that had occurred on

Due to the severity of the call, I responded as well as
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the assistant supervisor, the sergeant. And because of

the severity of it, I had several other deputies respond

as well.

Q So pretty much all hands on deck; is that right?

A Yes, sir.

Q All right. Where were you when you received the

call; do you remember?

A I do remember. I was at the red light in Laurens at

the big intersection there by Rite-Aid and KFC.

Q Okay. How far is it from that spot in Laurens out to

21 to Enoree?

A Maybe 12, 15 miles.

Q Did you obey the speed limit?

A I responded in emergency capacity, which is code

three, blue lights and sirens.

Q Okay. And did you go fast?

A Yes, sir.

Q Put it that way?

A Yes, sir.

Q Any idea how long it took you to get there?

A Not precisely, no.

Q You got there as fast as you could, though; is that

right?

A Yes, sir.

Q Were you one of the first officers on the scene?
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A Yes, sir.

Q Describe what you saw when you got there.

A When I pulled up to the residence, I made my approach

to the house. There was a vehicle sitting in the yard.

Because there were calls of gunfire being exchanged there

at the residence, I used the back of that vehicle for

cover as I approached the house with my weapon drawn. I

was covering the residence.

As I stepped up on -- there was a small porch right

in front of the house. I stepped up on the porch and I

encountered an individual who was sitting in a swing on a

front porch.

Q All right. Let me take you through step by step.

You talked about using a car or a vehicle as cover. Let

me show you State's Exhibit No. 7. That photograph, do

you recognize the vehicle in there?

A Yes, sir.

Q What is that?

A I believe it's a Chevrolet Suburban or a Tahoe.

Q And was that the vehicle that you were using?

A Yes, sir.

MR. MOWRY: If we could get the lights, please.

BY MR. MOWRY:

Q Is that the vehicle?

A Yes, sir.
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Q And you talked about going up to the residence. Is

that the residence that you talked about?

A Yes, sir.

Q Describe what kind of structure that is.

A It's a single dwelling mobile home with an attachment

on the front porch.

Q Okay. But it's a trailer; is that right?

A Yes, sir, a trailer.

Q And what did you see when you got there?

A As I approached -- it was dark, so when I approached,

I approached to the right-hand corner of this vehicle. As

I went around the vehicle with my weapon drawn, I saw --

there's a swing that you look -- when you step up on that

porch, you look directly at a swing. There was a swing

there --

Q Right in here?

A Yes, sir. There was a swing there with an individual

that was sitting on the swing slumped over.

Q Okay. I'm going to show you a chart with some

pictures on it. And this is State's Exhibit No. 3. Do

you recognize the individual that you saw sitting in the

swing?

A (Indicated.)

Q This individual right here?

A Top right-hand corner.
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Q Did you later find out what his name is?

A Mr. Walker.

Q David Walker?

A Yes, sir.

MR. MOWRY: And for the record, Your Honor, he has

indicated the person on the upper right-hand side of the

chart.

THE COURT: Very good.

BY MR. MOWRY:

Q What was Mr. Walker's condition when you saw him?

A When I asked him had he been shot or anything, he

told me his arm was broken. At which time, as I was

speaking with him, my sergeant came up behind me. And I

heard a female yelling to my right behind the closed door

inside the residence.

Q Did you later determine who that female was?

A It was -- I think her name was

Q Ball?

A Yes, sir.

Q All right. What did you do next?

A I advised her that it was law enforcement, to open

the door. She was kind of hesitant. She didn't believe

us at first. She was on the phone with my dispatcher.

And once she was convinced -- she asked me my name, I told

her my name. And I guess she confirmed that on the phone
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with dispatch and she opened the door and let me in. And

once I opened the door and started in, that's where I

encountered the other victim.

Q And did you later determine who that was?

A Mr.

Q All right. What -- how did he appear?

A He was lying in the floor gasping and bleeding

profusely.

Q What did you do when you saw him in that condition?

A Once we made sure the residence was secure, we

immediately notified medical and fire to come in to start

-- for their procedures to start rendering aid. I'm,

again, talking with him, trying to get as much information

as I could from him due to the fact that he had been -- I

had noticed a couple of bullet wounds. And I just started

asking him questions, who shot him, if he knew where the

person was that shot him, where the weapons were, things

like that.

Q Okay. You said you saw a couple of bullet wounds,

where were they?

A One that I saw was on the neck and the other one was

in his lower extremity, near the abdomen somewhere.

Q All right.

A That's where the most amounts of blood were coming

from.
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Q Okay. You talked about making sure the residence was

secure. What do you mean by that?

A To ensure that no one else was there, possibly

another shooter, or another suspect, or any more victims

were inside the residence.

Q How do you go about doing that?

A We clear the house room by room.

Q Okay. Y'all go through room by room to make sure --

A Any obvious space that a person could fit.

Q So to avoid ambush?

A Yes, sir.

Q No problems?

A No, sir.

Q What did you do next?

A I stayed with Mr. and began talking to him.

And then, finally, after I got Ms. Ball calmed down, I

found out where the weapon was that he had possessed and

she took and showed me where it was at.

Q Let me ask you this, how would you characterize the

scene at this point? Was it orderly or --

A Total chaos.

Q All right. You had two individuals that were shot?

A Yes, sir.

Q You didn't know what the story was. You didn't know

where the shooter was. There were people that were
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distressed, upset. Was there anything else going on?

A A dog barking loudly, very loudly.

Q And you've been doing this for how long?

A Almost 20 years.

Q And how would you rate this as far as chaos is

concerned?

A A 10. On a scale of one to 10, a 10.

Q How quickly after you got there did other officers

get there?

A A matter of moments.

Q Did medical personnel arrive as well?

A They did, but it was several minutes later because we

had to make sure the scene was secured before they came

in.

Q Among the officers that arrived there, can you list

some names?

A Myself, Sergeant Timmons, Deputy Sweat, Deputy

Taylor, and Deputy McMahan.

Q All right. Did you start giving out assignments

while you were there?

A Yes, sir.

Q What did you tell Sweat and Taylor to do?

A I told them to start photographing and collecting

evidence outside, if they could find anything outside,

which a few of them had noticed some evidentiary items
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outside. So they started to photograph and collect those.

Q Okay. I'm going to show you a photograph, State's

Exhibit No. 12. Do you recognize that?

A Yes, sir.

Q What is that, please, sir?

A That is the markers for evidence where the shell

casings, clothing articles, weapons, anything like that.

That's our evidence markers.

Q That's pretty much the same picture as State's

Exhibit No. 7, except the markers have been put down; is

that right?

A Yes, sir.

Q Okay.

MR. MOWRY: Let me show this.

THE COURT: You want to move that in first?

MR. MOWRY: Yeah, I'm sorry. State's Exhibit No. 12

into evidence, Your Honor. I'm sorry. We marked them and

I completely neglected -- we had not moved it into

evidence.

THE COURT: Very good.

(WHEREUPON, State's Exhibit No. 12 was admitted

into evidence.)

BY MR. MOWRY:

Q You see the yellow triangles in there or yellow

squares, triangles, whatever shape you want to call them.
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Are those the markers you're talking about?

A Yes, sir.

Q What's the significance of all of the markers?

A The numbered sequences when they noticed a piece of

evidence as they start making it as they came onto the

scene. They went back from where we came on and they

marked them in that order.

Q Okay. And who was responsible for collecting the

evidence once it had been discovered?

A Deputy Taylor collected the evidence that night.

Q All right. Were you able to determine where they

needed to look or was this --

A We searched the whole premises and they started

locating stuff outside.

Q Okay. Did you ask about any weapons or anything like

that?

A The only weapon -- when I asked about a weapon -- I

asked Mr. and he explained to me where his weapon

was at.

Q After you had spoken with him, where did you go to

look?

A Ms. Ball directed me to the bedroom that was to my

right -- from where Mr. was when I went into the

residence to my right. It was between the mattress.

Q Okay. I'm going to show you what's been marked as
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State's Exhibit No. 14. Do you recognize that?

A Yes, sir.

Q What is that, please, sir?

A That is the weapon that was recovered from between

the mattresses in the bedroom.

Q Okay.

MR. MOWRY: I offer State's Exhibit No. 14 into

evidence, Your Honor. I'm going to do 15 in just a

minute, but, apparently, no objection as well.

THE COURT: All right. State's 14 and 15 will be in

evidence without objection.

(WHEREUPON, State's Exhibit Nos. 14 and 15 were

admitted into evidence.)

BY MR. MOWRY:

Q Let me show you what's been marked as State's Exhibit

No. 25. Does this appear to be the revolver that was

recovered from under the mattress?

A It does. It appears to be same one.

Q Did you collect this revolver?

A I did.

Q And who did you turn it over to?

A Deputy Taylor.

Q While you were in the house, did Mr. appear to

be in any kind of distress?

A Yes.
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Q Describe what you're talking about, please.

A He had shallow breathing, bleeding profusely, and he

began to vomit.

Q All right. What was your concern when he began to

vomit?

A That he was about to go unconscious.

Q When that begin to happen, what did you do in

response?

A We had to, actually, move him from where he was

located because they couldn't -- the rest of the emergency

personnel couldn't get through the door because,

partially, he was blocking the door. So we moved him

slightly back so they could get the rest of the way

through the door with their equipment. We moved him back

towards a small bathroom there.

Q So that was a life-saving maneuver; is that right?

A Yes, sir.

Q In the process, did you find anything unusual?

A Yes, sir. When we lifted him up to move him back, a

bullet slug fell out of his clothing.

Q Let me show you State's Exhibit No. 15 that's in

evidence now. Do you recognize that?

A Yes, sir, that's the round that fell out of his

clothing onto the floor.

Q And is that near where he was?
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A Yes, near the bathroom.

Q But that fell out of his clothing when you were

moving him?

A Yes, sir.

Q What was done with that slug?

A It was collected as evidence, photographed and

collected as evidence.

Q By --

A Deputy Taylor.

Q Deputy Taylor. What else did you do at the scene?

A Once we got him in there with the help and

everything, I went back outside to where they were taking

the photographs and starting to collect evidence. I made

contact with dispatch to have any investigators that was

on call notified and respond to the scene.

Q And was that Lieutenant Cheek?

A Yes.

Q How soon thereafter did he arrive?

A I don't remember. It wasn't very long.

Q But in the meantime, you were the senior officer on

the scene; is that right?

A Yes, sir.

Q What was done with Mr. Walker during this time?

A He was being tended to by medical as well.

Q All right. What happened after that?
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A He was transported. And that was the last I saw of

him once he was transported.

Q Transported by?

A EMS.

Q So ambulances came?

A Yes, sir.

Q They loaded up Mr. Walker?

A Yes, sir.

Q And they took him off?

A Yes, sir.

Q Did you assume to the hospital?

A Yes, sir.

Q What was done with Mr.

A He was transported as well. If I'm not mistaken, I

think they transported him to a location. They

transported him by helicopter.

Q Did you know at that point whether his injuries were

fatal?

A No, sir.

Q Did you think they were?

A From what it appeared to be, yes.

Q What other involvement did you have there that night?

A Just supervising the scene and responding.

MR. MOWRY: Thank you, Lieutenant. That's all I

have. Answer any of Mr. Richey's questions, please.
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CROSS-EXAMINATION

BY MR. RICHEY:

Q Sir, when you got there, you made a determination

that these gentlemen shot each other? Is that the

determination that you made?

A No, sir.

Q Okay. You said that Mr. -- did he tell you

who shot him?

A Yes, he did.

Q Who did he say shot him?

A He said Mr. Walker.

Q Mr. Walker shot him.

A And he was on the porch.

Q So you made a determination that Walker shot him.

And you have no reason not to believe that, correct?

A That's what he said.

Q Okay. And you, also, know that Mr. Walker was, also,

shot, too, correct?

A At first, I didn't notice he was shot because he said

his arm was broken.

Q Well, did you determine he was shot?

A Later.

Q So you get there and both of these gentlemen are shot

and one guy says the other one shot him, correct?

A Yes.
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Q Okay. This picture -- well, let me ask you this

first. From that bedroom that you went and got the gun

out of, was that in the front or the back of the house?

A It's to the right. It was on this end of the house,

the right end.

Q So when you come in, you've got to go this way to

that bedroom down a hallway?

A Yes, sir -- well, it's not much of a hallway.

Q But you had to go down just a little bit, correct?

A It's closer than you and I are right now to it.

Q Okay. So it's about this far?

A It's immediate right, bathroom, then the bedroom. So

it's like, actually, maybe a little closer than that.

Q Right here?

A Somewhere right in there. I didn't measure it.

Q Okay. And when I look at this picture up here where

all these shell casings are right here, would it be

reasonable to say that whatever happened, the shootings,

it could have happened in this area, correct, right in

here?

A Yes, sir.

Q So if I'm in this area, okay, and I leave this area

and go to that bedroom, then that distance becomes a

little bit farther, right?

A Yes, sir.
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Q So if I'm sitting -- if I'm out there and take a gun

from that area and I go to the bedroom, that's a pretty

good distance -- it's a distance to go, correct?

A Yes, sir.

Q As a law enforcement officer, with you being there on

the scene, you do not want anybody move any of this

evidence, correct?

A That's correct.

Q If the gun's down on the ground, you want it to stay

on the ground, right?

A Yes, sir.

Q Because when it stays on the ground right there, it

helps y'all in determining what, actually, happened,

correct?

A Yes, sir.

Q And when it's moved, it interferes with your

investigative process, correct?

A Yes, sir.

Q And so what it does is it causes a lot of facts to be

in doubt, correct?

A I assume so.

Q It could? It could, correct? So when that gun --

when someone tells someone to move that gun, that's awful

suspicious to you; isn't it?

A I wasn't aware anybody told anybody to move a gun.
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Q Okay. Let me put it this way, if somebody moved that

gun before you got there, that would be suspicious to you,

correct?

A Correct.

Q And it would make you investigate the case in

somewhat of a different manner, correct? It could affect

the investigation, correct?

A It could affect the investigation, yes.

Q Okay. Looking at this picture again --

MR. RICHEY: Lights, please.

BY MR. RICHEY:

Q I'm going to try to get out of your way here. When

we look at this picture, is this the front door right

here?

A Yes.

Q That's the front door, okay. So this is the front

door and this is where all this stuff happens, correct?

A Yes. That's all different pieces of evidence. It's

not all necessarily shell casings. It's any evidence.

Q Right. But it's a lot of evidence collected in that

one area, correct?

A Yes, sir.

MR. RICHEY: Lights, please.

BY MR. RICHEY:

Q So when I step out the front door to that spot, I'm
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walking probably about this distance, correct?

A Yes, sir.

Q Okay. Where did you find the gun at again?

A In the bedroom between the mattresses.

Q So it was shoved in between the mattresses?

A It was between the mattresses.

Q Whose gun was it?

A Mr.

Q No doubt in your mind it was his, right?

A They said it was his.

MR. RICHEY: Thank you.

MR. MOWRY: Just a couple of questions, Your Honor.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Mr. Richey asked you about the weapon, the revolver

that you had spoke of. How did you become aware of this?

A When I asked him where his weapon was at, he told Ms.

Ball to show me where it was at.

Q Any hesitation?

A No.

Q And just to make sure that we're aware, all of those

yellow markers are not for shell casings; is that right?

A No, it's any evidence that was on the ground as it

was being photographed.

Q Might be shell casings, but it could be other stuff,
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too?

A Could be.

Q What was Ball's demeanor during this time that

you were with her?

A Hysterical.

Q Very upset?

A Very.

MR. MOWRY: Excuse me, Your Honor.

THE COURT: Yes, sir.

(Pause.)

MR. MOWRY: Thank you, sir. That's all I have.

MR. RICHEY: I've just got one question.

RECROSS-EXAMINATION

BY MR. RICHEY:

Q When you say she was hysterical, did she know where

she was, her whereabouts, and have good understanding?

A Yeah, she knew where she was -- well, she knew where

she was and what was going on, but she was still

hysterical.

MR. RICHEY: Thank you.

THE COURT: Sir, thank you. You can step down.

Any objection to excusing this witness at this point?

MR. MOWRY: No, Your Honor.

MR. RICHEY: No, Your Honor.

THE COURT: Call your next witness, Mr. Mowry.
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MR. MOWRY: I call Steven Sweat.

Thereupon;

STEVEN SWEAT, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Steven Sweat?

A Yes, sir.

Q Mr. Sweat, back in October of 2013, where were you

employed?

A Laurens County Sheriff's Office.

Q And what was your position with the sheriff's office

here in Laurens?

A Uniform patrol deputy.

Q Are you still with the sheriff's office?

A No, sir.

Q How recently did you leave?

A End of March.

Q Okay. So about a month ago?

A Yes, sir.

Q When you left, what was your rank?

A I was sergeant in the investigations division,

subsection narcotics.

Q All right. Where have you gone for employment?

A BMW.
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Q Okay. More money?

A Yes, sir.

Q But back in October of 2013, you said you worked in

uniform patrol; is that right?

A Yes, sir.

Q Which shift were you on?

A The night shift.

Q With Lieutenant Crain?

A Yes, sir, he was my direct supervisor, assisted by

Sergeant Timmons.

Q Sometime late that night, did you receive a call to

go to ?

A Yes, sir. You're talking about Enoree?

Q Yes, sir.

A Yes, sir.

Q What was the gist of that call? What were you

expecting to find when you got there?

A We had -- the call came in, I believe it was two

people -- someone had been shot. I can't remember if the

call came out as one person or two people. But myself and

other units responded there.

Once we arrived, we found an individual by the name

of David Walker on the front porch, who had an apparent

gunshot wound. Where exactly on him, I can't remember off

the top of my head. But we got the scene cleared. We
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were let in the house by a female, I want to say her last

name was Ball.

Q Ball?

A Yes, sir.

Q All right.

A She let us in and we found the homeowner, Mr.

or I think it was Johnny. He was just inside the

doorway laying up against the wall. It was a single-wide

trailer. And this door would regularly be the back door

on any residence, but it was situated as the front on this

one. We went right into the hall and he was laid up in

there. And he had a gunshot wound, I think to his -- I

can't remember which side it was on, but it was his upper

body. I'll have to reference my report.

Q Feel free to do so.

A He was laying on the floor. He was shot in the right

side of his neck and shoulder. We got the area secured,

got crime scene tape up, got EMS in there. And we spoke

with Ms. Ball, interviewed her briefly. She told us that

the guy on the front porch was the one who she thought had

shot Mr. shot back at the man. We were

able to locate a firearm that was under the master bedroom

bed. We tried to speak to Mr. Walker, but he would only

tell us his arm was broke.

Q Let me ask you this before we go on.
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A Yes, sir.

Q Let me show you State's Exhibit No. 25. Does that

appear to be the gun?

A The one in the master bedroom?

Q Yes.

A Yes, sir.

Q And who took this gun into custody or into

possession?

A I want to say Lieutenant Crain went in there, off the

top of my head. I know Deputy Taylor collected a lot of

the evidence, but I believe while me and him were in the

process of doing that in the yard, Lieutenant Crain was

able to get that out of the house. But, ultimately, it

ended up in Deputy Taylor's control and went back to the

office to be processed -- or put into evidence.

Q So Deputy Taylor was the one that was taking control

of the evidence as it was found; is that right?

A Yes, sir.

Q How do you go about documenting a scene?

A Pretty much, once we get everything secured and

render aid and whatnot, we'll start going around and

finding items that we think might be of evidentiary

importance. Once that -- once one is found, we'll start

making its location with the scene markers on the screen

there. The total amount of evidentiary items that were
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on-scene, I can't remember. Again, I've got it documented

in here. I typed the report and he handled the evidence.

But there was a good bit outside and a couple things

inside.

Q Okay. I'm going to hand you a series of pictures.

MR. MOWRY: And for the record, Your Honor, State's

Exhibit 6, 8, 9, 10, 13 and 16.

BY MR. MOWRY:

Q I'd ask you to go through those and just tell me if

you can identify those pictures?

A That's going to be one of the shell casings --

Q You don't need to describe it at this point, but just

tell me whether or not you recognize the subjects of those

photos.

A Yes, sir.

Q In general, what are those, sir?

A You've got a shell casing --

Q Well, I mean, what -- in general, what do those

pictures depict? What do they show?

A The things on the ground outside the residence.

Q The evidence outside?

A Yes, sir.

Q Referring back to State's Exhibit No. 12, would those

markers indicate where these various pieces of evidence

were that you just described?
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A Yes, sir.

MR. MOWRY: Your Honor, I would move the pictures

that I just listed, 6, 8, 9, 10, 13 and 16, into evidence

at this time.

MR. RICHEY: No objection.

THE COURT: Without objection, those are in evidence.

(WHEREUPON, State's Exhibit Nos. 6, 8, 9, 10, 13

and 16 were admitted into evidence.)

BY MR. MOWRY:

Q Deputy Sweat, let me ask you, specifically, about No.

16. What is that?

A It's a shell casing for a firearm.

Q Do you recall what kind of shell casing it was?

A 380.

Q Okay. Who put down all the markers; do you remember?

A I did.

Q You did?

A Yes, sir.

Q Who photographed them?

A I did.

Q You did?

A Yes, sir.

Q And Deputy Taylor's function was to do what?

A Collect.

Q Let me show you State's Exhibit No. 13. It says

193



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Steven Sweat - Direct Examination by Mr. Mowry 194

evidence marker number nine. What is that?

A It appears to be a chain necklace, silver.

Q Let me show you what's already been marked as State's

Exhibit No. 19 and ask you if you recognize the contents

of that bag?

A That's it.

Q That's the chain?

A Oh, yeah.

Q That's shown in picture No. 13; is that right?

A It doesn't have a pendant, correct?

Q It does not. Speaking of which, let me show you a

couple of pictures, this is No. 6 and No. 8. Can you

identify those?

A It appears to be the pendant --

Q And --

A -- of Jesus Christ on a cross.

Q So it's a crucifix?

A Yes.

Q Let me show you then now State's Exhibit No. 18 and

ask you if you can identify that?

A That's it.

Q That's the one that you found?

A Yes, sir.

Q And who took that into possession?

A Yeah, it's going to be Deputy Taylor.
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Q But this is what you found; is that right?

A Yes, sir.

Q In that scene up there?

A Yes, sir. It should be marked as item number one up

there on the screen.

MR. MOWRY: Your Honor, I would move the chain and

the pendant into evidence at this time. That's State's

Exhibit Nos. 18 and 19.

MR. RICHEY: No objection.

THE COURT: Without objection, State's Exhibit Nos.

18 and 19 are now in evidence.

(WHEREUPON, State's Exhibit Nos. 18 and 19 were

admitted into evidence.)

BY MR. MOWRY:

Q I want to show you, also, State's Exhibit No. 10. Do

you recognize that?

A That's the shell casing.

Q And what caliber shell casing was that?

A 380.

Q Let me show you this photograph, State's Exhibit No.

9, and ask you if you recognize that?

A Absolutely, yes, sir.

Q What is that, please, sir?

A Lorcin handgun, 380.

Q Where was that found?
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A Outside on the ground. And it was -- just a moment

and I'll tell you which marker it was under.

Q Detective -- or excuse me, Mr. Sweat --

A Here it is. It's listed as item number 15.

Q But it's all in that same area; is that right?

A Yes, sir.

Q Let me show you now what has been marked as State's

Exhibit No. 26. Do you recognize that?

A Yes, sir.

Q What is that, please, sir?

A Revolver.

Q Is that the same weapon that's depicted in No. 9?

A Yes, sir.

Q This is the handgun that you're talking about; is

that right?

A Yes, sir.

Q What is the constitution of the driveway? What kind

of material did it have in it?

A Some type of mulch, dirt, maybe a little rock here

and there and whatnot, but, mainly, what you see on the

screen.

Q But that's the condition you found it in; is that

right?

A Yes, sir. It was right there beside the SUV,

Chevrolet SUV shown in the picture.
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Q Okay. Thank you, sir.

MR. MOWRY: I believe that's all I have, Your Honor.

THE COURT: Cross?

MR. RICHEY: Yes, Your Honor. Thank you.

CROSS-EXAMINATION

BY MR. RICHEY:

Q Officer, I think you said in your report that Ms.

Ball told you she saw the victim get shot at, she saw him

shoot back; is that correct?

A You're talking about Mr. shoot Mr. Walker?

Q Mr. Walker shoot at Mr.

A Yes.

Q Ms. Ball told you she, actually, saw that?

A I think she said she believed -- again, give me a

second to reference it. It's been several years.

Q Okay.

A Ms. Ball advises that she thought the individual we

found on the porch -- which was Mr. Walker, she advised

she thought the individual we found on the porch had tried

to rob after she and got back at the

residence that was shown above -- or on the screen. And

she states shot back at the man who had tried to

rob him. And the gun that used was in the bedroom.

Q You saw David Walker on the swing on the porch?

A Yes, sir.
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Q You saw him sitting there, correct?

A Correct.

Q Okay. Let me put this other up beside it. Okay.

Officer, you see the picture on the left is where the gun

was found, correct?

A Yes, sir.

Q You see the picture on the right is where these

evidence markers are, correct?

A Yes, sir.

Q Was that gun found where these markers were?

A Where evidence marker 15 was, it was off to the side

of that SUV up there.

Q Is it up towards this way?

A No, it's towards the driver's side rear. So it's

going to be probably -- I want to say it's going to be in

the foreground outside that shot, but off the top of my

head -- it was found more towards this direction away from

the porch, yes, sir.

Q It was found out there and that was the condition --

when y'all got to the scene, that's what y'all saw, that

gun sitting there?

A Yes.

Q Hadn't been moved?

A No, sir.

Q And that would be consistent with the story that this
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gentlemen, Mr. Walker, was shot and the gun came out his

hands? Would that be a consistent story?

A I can't speculate. I didn't investigate, I just took

what was on scene. But, I mean, it's a possibility.

Again, I was a responding officer. I cleared, I collected

evidence, I found evidence, and I photographed.

Q Well, you would agree if this is his gun -- this is

his gun, correct, and it's on the ground. And he's in the

swing. He's been separated from that gun, correct?

A Oh, that gun was a long way from where we found Mr.

Walker.

Q Yeah. When you say a long way, is it from me to you?

A In that picture -- I'd say a lot farther than that.

In that picture, you've got a full-sized Chevrolet, I

think it's a Tahoe --

Q Hold on a second. Okay.

A It looks like a Tahoe. You've got a full-sized Tahoe

sitting there in the yard. It's going to be several feet

along -- about maybe -- I don't know, 10 feet, maybe. And

it's not particularly close to the porch. And you can see

the overhang of that porch right there.

Q Right.

A Now, the swing on that porch is on the very far side

away from it away from us.

Q So this side?
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A Yeah.

Q Okay.

A And you go back towards the house a little bit,

that's where the swing was. That's where we found Walker.

Q Right.

A And the gun was clear back over here, kind of, like I

said, towards the back of that SUV right there.

Q It was toward back here?

A Yeah. Probably a little closer towards the --

Q The door?

A -- camera. Toward where the photograph was taken

from, yes, sir.

Q Okay. And --

A Back towards us.

Q I'm sorry?

A Back towards where the shot was taken from.

Q Okay. And this SUV, this is an older model car; is

that correct?

A Yes, sir, I'd say so. It's going to be a late 90's

model, probably.

Q But has it been kind of, I use the phrase tricked up

some?

A It's been customized.

Q And that customization is consistent with someone who

sells drugs? You typically see that?
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MR. MOWRY: Your Honor, I would object to that

question.

THE COURT: I'll sustain that. It calls for

speculation. I think the point is made.

Go ahead.

BY MR. RICHEY:

Q You said the distance from the front porch to this

spot right here, you said that was a good amount of

distance?

A We're inside, but if I were going to estimate the

distance, I'd say from where Walker was to where that gun

was would be about from the back courtroom door to where

Mr. -- maybe a little bit -- about where the front of the

table is in front of where Mr. Mowry is sitting.

Q I'm sorry, I didn't understand. Maybe that's my

fault.

A The front of the table -- pretty much my side of the

table right there to that door, maybe just a little bit

farther. And we're inside, so that changes things.

Q Okay. Okay. Okay.

MR. RICHEY: Thank you, sir. No further questions.

THE COURT: Thank you, sir. You may step down.

Call your next witness, Mr. Mowry.

MR. MOWRY: I call Mr. Taylor.

THE COURT: And you're free to go, sir. Thank you.
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Thereupon;

JAMISON TAYLOR, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Jamison Taylor?

A Yes, sir.

Q And I see you're wearing your uniform, who are you

employed by?

A I'm currently employed by the Union County Sheriff's

Office.

Q Back in October of 2013, who were you employed by?

A Laurens County Sheriff's Office.

Q What were your duties with the sheriff's office?

A In 2013, when I worked at the Laurens Sheriff's

Office, I was assigned to the uniform patrol division to

respond to calls for service from citizens or visitors of

the county.

Q Okay. And were you employed in that capacity back on

the 31st of October going into the 1st of November?

A Yes, sir.

Q What shift were you working that night?

A It was night shift.

Q Were you on the same shift with Lieutenant Crain and

Sergeant Sweat?
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A I was.

Q Long about midnight during your shift, did you

receive a communication?

A We did in regards to a possible shooting event in the

Enoree area of Laurens County.

Q Okay. And in response to that call, what did you do?

A I responded from the area I was assigned, which was

the eastern end, for assistance with other deputies to

this call in the kind of northeastern end of the county.

Q Okay. What did you find when you got there?

A Found, pretty much, I guess you would say, mass

confusion because everything -- I believe we found the

victim in this case when the report was done to be shot, I

believe it was on the front porch, if I remember

correctly.

Q Did you find two people that were shot?

A I don't recall. I do remember the one.

Q What was your assignment -- who made your assignment,

let me ask you that?

A Pretty much, we just kind of got together and started

working everything to get the scene secured, getting it

roped off with crime scene tape that we're provided by the

sheriff's office with, locating any evidence out in the

yard that may be potential to the call. I do remember we

found a pistol out in the yard by a vehicle.
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Q Let me just stop you there and show you State's

Exhibit No. 9. Do you recognize that?

A Yes, sir, this is a pistol that was found out in the

yard by, I believe, an SUV or pickup, something like that

in the yard.

Q And did you take possession of that gun?

A I did, after we photographed it.

Q And you, in fact, took the photographs; is that

right?

A Yes, sir.

Q So that photograph was taken by you. And let me show

you State's Exhibit No. 26. Do you recognize that?

A Yes, sir, same weapon as in the picture.

Q And did you take that into possession as well?

A Yes, sir.

Q Very good.

MR. MOWRY: I would offer State's Exhibit No. 26 into

evidence at this time, Your Honor.

MR. RICHEY: No objection.

THE COURT: State's 26 is in evidence.

(WHEREUPON, State's Exhibit No. 26 was admitted

into evidence.)

BY MR. MOWRY:

Q Do you have a list of the items that you collected?

A Yes, sir. It was, actually, loaded in as a report.
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It was a chrome in color Lorcin 380 semi-automatic

handgun.

Q And that is State's Exhibit No. 26; is that right?

A Yes, sir.

Q What else?

A We located two spent 380 caliber shell casings in the

yard as well.

Q All right. And let me show you State's Exhibit No.

29, two packets there. Do you recognize that?

A Yes, sir. They're going to be the spent shell

casings that were found in the yard, recovered by me.

Q Okay. And let me show you State's Exhibit -- excuse

me, not 29, I apologize. It's 21. And let me show you

State's Exhibit No. 20 as well and ask you if you can

identify that?

A There was, also, a -- what we call a lead slug, the

top one, and then another spent shell casing that was

located at the same road.

Q Do you recall where you found these, the lead slug

that you referred to, regarding State's Exhibit No. 20?

A If I'm permitted to review over the report?

Q Yes. Deputy Taylor, let me show you State's Exhibit

No. 15 and ask you if that would help at all?

A That does. That was, actually, I believe, just

inside the residence on the floor.
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Q So on the threshold of the trailer?

A Yes, sir.

Q And that was on the floor. You collected that as

well; is that right?

A Yes, sir.

Q And is that the lead slug that you referred to in

State's Exhibit No. 20?

A Yes, sir.

Q What else did you find?

A Also, was find a yellow in color necklace with a gold

pendant, was found on the ground around the front bumper

of the vehicle that was parked in the yard.

Q And did you take that into possession?

A Yes, sir.

Q That's State's Exhibit No. 19. Let me hand you that,

is that the item you're talking about, the chain?

A Yes, sir.

Q And, also, State's Exhibit No. 18, did you take that

into possession?

A Yes, sir.

Q And what is No. 18, please, sir?

A That's going to be the crucifix charm.

Q Okay. Were all these pretty much found in the same

area?

A Yes, sir.
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Q Let me refer you now to State's Exhibit No. 14. Do

you recognize that?

A Yes, sir, that was the revolver that was found inside

the residence. I believe it was located by Lieutenant

Crain under the mattresses in the victim's bedroom.

Q Let me hand you now State's Exhibit No. 25 and ask

you if you can identify that?

A Yes, sir, that's the weapon that's in that picture.

Q Did you check the cylinder of the weapon for any kind

of ammunition?

A I believe Lieutenant Crain might have whenever he

recovered it to make it safe to be placed into evidence.

It's part of our policy.

Q And I want to hand you State's Exhibit No. 23. Do

you recognize that?

A That would be the rounds that came out of that weapon

along with spent casings.

Q Describe what we had in there.

A It was pretty much two, what we call, live rounds,

which are bullets ready to fire. Of course, a revolver

doesn't eject them like a semi-automatic, so it would hold

all the casings in there. We found the two live rounds

along with two spent rounds, which are empty, that have

been fired.

Q And how many shots does this revolver hold?
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A Five.

Q So there was one empty --

A One empty --

Q -- slot?

A -- slot, chamber.

Q Is that common?

A It can be. Some owners in my time in law enforcement

will have one that will be empty to use it as a safety.

Because on a revolver -- there are safety measures you can

do with it, but a lot of people will have an empty

chamber.

Q Rather than accidentally flipping the hammer back and

having a round go off, you've got an empty spot in the

cylinder; is that right?

A If it goes in a clock-wise motion, they'll usually

have the next -- they'll have one loaded and when you cock

the weapon back it will be on an empty cylinder so it

doesn't accidentally go off in their pocket or something

like that.

Q Got you. And these were the shell casings that were

retrieved from this gun; is that right?

A Yes, sir.

Q That's your handwriting?

A Yes, sir.

MR. MOWRY: I would offer this as State's Exhibit No.
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23, Your Honor.

MR. RICHEY: No objection.

THE COURT: Without objection, 23 is in.

(WHEREUPON, State's Exhibit No. 23 was admitted

into evidence.)

MR. MOWRY: Beg the Court's indulgence one more

moment.

THE COURT: Yes, sir.

MR. MOWRY: Your Honor, before Deputy Taylor steps

down, I would offer State's Exhibit No. 25 and No. 14 into

evidence.

THE COURT: Those are already in.

MR. MOWRY: Good. I just wanted to make sure.

THE COURT: They're in evidence without objection in

case I misstated.

(WHEREUPON, State's Exhibit No. 25 was admitted

into evidence.)

MR. MOWRY: I believe that's all I have, Your Honor.

CROSS-EXAMINATION

BY MR. RICHEY:

Q You, basically, collected this evidence, correct?

A Yes, sir.

Q I'll ask you about a statement you put in your

report. You stated Ms. Ball, who was at the house, saw

Mr. shoot back at the man; is that correct?
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A Mind if I review over that part?

Q Yes. It's on the front page?

A You said it's on the front page?

Q Front page about three lines up to the right.

A What was your question again? I'm sorry.

Q Okay. This is on the first page, She states

shot back at the man who tried to rob him?

A Yes, sir.

Q So she told you that he shot back at the man,

correct?

A Yes, sir.

Q And that she saw it?

A Yes, sir.

MR. RICHEY: Okay. Thank you, sir.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Let's make sure we've got what we're referencing

here. Your report says that she thought the individual we

found on the porch had tried to rob after she and

had arrived back at the above location from the

Waffle House?

A Yes, sir.

Q The next thing says "she states", but doesn't "she

thought" refer to that as well?

MR. RICHEY: I'm going to object to that.
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MR. MOWRY: Your Honor, he asked the question. He

opened the door. I'm trying to clarify it.

THE COURT: Let's handle it this way. Ask the

witness what he meant by those two sentences.

BY MR. MOWRY:

Q Let me ask you this, are those two sentences

connected?

A Yes, sir, they would be.

Q So do you know whether she definitively saw that or

whether she is reporting what she thinks?

A More than likely reporting what she thinks.

Q All right. Thank you, sir. And you weren't there;

is that right?

A No, sir, we didn't get there until after the fact.

MR. MOWRY: Okay. That's all. Thank you.

RECROSS EXAMINATION

BY MR. RICHEY:

Q Again, this states very clearly "she states". When

this says "she states", that means she said it, correct?

A Yes, sir.

Q So when she said "she states", that's implying that

you are talking to her, right?

A Yes, sir.

Q And she states, as this says, that she saw him shoot,

correct?
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MR. MOWRY: Your Honor, that's a mischaracterization

and I think it's asked and answered as well.

THE COURT: We're going around and around. I think

the point has been made by everybody. So we're good.

MR. MOWRY: May I just ask one last question on how

this report came to be?

THE COURT: We're good.

Sir, you can step down.

THE WITNESS: Thank you, Your Honor.

THE COURT: Mr. Mowry, call your next witness,

please, sir.

MR. NEELY: The State would call Andrew Ashley.

Thereupon;

ANDREW ASHLEY, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. NEELY:

Q Mr. Ashley, if you would, would you state your name

and spell it for the record?

A Andrew Ashley, A-N-D-R-E-W, A-S-H-L-E-Y.

Q And where do you currently work?

A Laurens City Police Department.

Q And where were you working on October 31st, 2013?

A Laurens City Police Department.

Q Do you recall what you were doing that night?
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A Vaguely remember, but I know I was going to a welfare

check on a subject that we received a call about. I

believe they were towards Enoree or somewhere like that,

Gray Court area.

Q Did that have anything to do with the shooting?

A Nothing at all.

Q Okay. So while you were out on a welfare check, did

you receive a description of a vehicle suspected to be

involved in a shooting?

A I did.

Q And what was that description?

A Older model blue car, dark blue car. I can't recall

if it was specific, like what model. I just know it was

an older box-style is what we were told.

Q Okay. And can you come down off the stand?

A (The witness complied.)

Q And did you see a vehicle that was matching that

description?

A I did.

Q I'm going to have you just place a blue star where

you saw that vehicle.

A (The witness complied.)

Q And this is State's Exhibit 1, a map of Laurens

County.

A I can't recall exactly, but I know we were close to
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the Laurens County line near 101, somewhere around in

here.

Q So that's not the exact location, but approximate?

A Approximate location.

Q And when you saw the vehicle that you believed

matched that description, what did you do then?

A It passed me heading south onto Highway 101 North. I

was headed north. Like I said, I was lost. I'm not

familiar with the areas as much as I should be. I'm a

city officer.

Q I'm going to ask you to sit back down with the

microphone because it's hard for the court reporter to

hear you right now.

A Okay. As I was saying, I'm a city officer, so I'm

not as familiar with the county as I should be. At that

time, I was lost. I observed a vehicle matching the

description pass me headed south on 101 North and I was

headed north.

Q So what did you do then?

A I turned around and tried to observe the vehicle that

I believed matched the description. And I began following

it as I called the tag number into our dispatch.

Q So you thought it matched the description well enough

that you pulled a U-turn?

A I did.
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Q And once you were following the vehicle, you called

in the license plate number?

A I did.

Q Could you tell how many people were in that vehicle?

A I could not.

Q And why not?

A The tint on the windows was very dark, very hard to

see into, especially it being dark outside as well.

Q So while you were following that vehicle, did you

notice anything you thought suspicious about the driving

pattern?

A Not at first.

Q Not at first?

A Not until we got into the city limits of Gray Court.

Q And once you got into the city limits of Gray Court,

I'm going to have you trace the route you followed that

car on on this map right here.

A Okay.

Q I'll have you come down here.

THE COURT: And Mr. Ashley, speak as loudly as you

can.

THE WITNESS: Yes, sir.

THE COURT: I know you're soft-spoken. Try and

project your voice as best you can, sir.

BY MR. NEELY:
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Q I'm going to have you mark down on -- this is State's

Exhibit No. 4. I'll hand you this Sharpie. If you would,

just outline the route that you followed that vehicle.

A It's my understanding 101 comes in somewhere along in

here. We then took a right turn -- I'm sorry. We took a

right turn off of 101 that comes in right about here onto

Highway 14. We followed Highway 14 to Rock Street, made a

left, took another right here and followed it all the way

-- made another left-hand turn onto 101 South. At that

time, I was a little ways behind. I observed the vehicle

make a left here. As I made the turn, I was somewhere

along in here as I observed the vehicle turn, take another

right on Goose Way.

Q Did you see where the vehicle went down after it made

that right-hand turn on Goose Way?

A I did not.

Q And why not?

A At the time, my supervisor was a -- he had worked for

Laurens County and was familiar with the area. And he

told me that that area was a dead-end and he did not want

me going any further due to I might be ambushed or

something like that if that was, in fact, the vehicle in

question.

Q And because those roads that follow down Goose Way is

a dead-end, what did you do?
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A I had already been on dispatch talking back and forth

with the county. Without losing sight of Goose Way, I

pulled back up somewhere around in here and I met with

Deputy McMahan since he was so close.

Q Do you recall how long it took Deputy McMahan to get

there?

A Less than five minutes. A very short period of time.

Probably less than three.

Q And you said you stayed in view of the Goose Way

entrance. Why did you do that?

A Knowing -- having that knowledge that it was, in

fact, a dead-end, there's only one way in and one way out.

I wanted to make sure if that vehicle had exited again I

would have eyes on it as it exited.

Q And if you would, just put a little "X" where you

stayed to watch that entrance.

A I want to say it was somewhere right in here. I

believe I was between the school somewhere along in here.

Q And after Deputy McMahan got there, what did y'all

then do?

A I seen him coming. I was backed into -- I can't

remember what address it was. I believe it was 138 here.

I was backed into a residence. I then turned and met him

somewhere along in the school and I told him what I

observed. And I followed him down to try to locate the
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vehicle where it turned onto Goose Way.

Q So after back-up arrived and you went down to locate

the vehicle, did y'all then locate a vehicle?

A Deputy McMahan did.

Q And after he located the vehicle, did he call you?

A He did.

Q And did you go to him?

A I did.

Q And when you got to the residence -- which residence

was it?

A 76 Jones Hill here at the end.

Q And was the vehicle in the driveway?

A It was.

Q And did it match the description?

A It did match the description, having the same tag

that I ran whenever we was on Highway 101.

Q And after you located the vehicle, what did you then

do?

A Since I was out of my jurisdictional boundaries, I

was just assisting Deputy McMahan. He walked up to the

front door, knocked and spoke with a female there and

inquired about the vehicle in the yard.

Q Okay. And after he inquired about the vehicle in the

yard, what happened then?

A She advised us that the vehicle belonged to her
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boyfriend and we asked if we could speak with him.

Q And who was her boyfriend?

A Christopher Wells. I want to make sure that's

correct on my paper, incident report. Christopher Wells,

date of birth of is the information I wrote

down.

Q And what was his height and weight at the time?

A I have in my report 5'10", 235 pounds.

Q Okay. So after you located Mr. Wells, what did y'all

then do?

A Deputy McMahan spoke with him, inquired about a

search of the vehicle, which was allowed. And --

Q Stop right there. When you say that was allowed,

what do you mean by that?

A We asked Mr. Wells if we could search his vehicle and

he advised us that we could, indeed, search the vehicle.

Q And did you find anything in the vehicle?

A The only thing that we found inside the vehicle that

I observed was a CD case that contained CDs.

Q So nothing of evidentiary value?

A No.

THE COURT: Is he done with the chart? Can he go

ahead and sit down?

(WHEREUPON, the witness retook the stand.)

BY MR. NEELY:
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Q Deputy Ashley, let me just ask you, is this map a

fair and accurate representation of the roads in Gray

Court that you drove down?

A Yes, sir, it is.

MR. NEELY: Your Honor, at this point, I'd like to

introduce State's Exhibit No. 4 into evidence.

MR. RICHEY: No objection.

THE COURT: Without objection, State's 4 is in

evidence.

(WHEREUPON, State's Exhibit No. 4 was admitted

into evidence.)

MR. NEELY: And I would, also, like to introduce

State's Exhibit No. 1.

BY MR. NEELY:

Q Is this a fair and accurate representation of Laurens

County?

A Yes, sir.

THE COURT: No objection to the map?

MR. RICHEY: None, Your Honor.

THE COURT: State's 1 is in as well.

(WHEREUPON, State's Exhibit No. 1 was admitted

into evidence.)

BY MR. NEELY:

Q Deputy, I just want to hand you what's been marked as

State's Exhibit Nos. 28, 29 and 30. If you can look at
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those. Do you recognize those pictures?

A That looks very similar to the vehicle.

Q What doesn't look similar about the vehicle?

A The paint scheme. It's a different color than it was

that evening.

Q So when you saw it, what color was it?

A Dark blue.

Q Dark blue, okay.

MR. NEELY: That's all I have of this witness.

If you would, answer any questions Mr. Richey has for

you.

CROSS-EXAMINATION

BY MR. RICHEY:

Q You followed this car from here -- so this incident

location would be somewhere back here, correct?

A Yes, sir.

Q So you picked it up and you followed this car all the

way. You watched what it did, right?

A Yes, sir.

Q And did this car stop anywhere?

A Not that I could observe.

Q And you were following it pretty closely, correct?

A No, sir.

Q Did you follow it close enough to see it make this

path?
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A Yes, sir, I did.

Q Did you follow it close enough to see if the car

stopped for a long period of time?

A Yes, sir, I would have noticed if it stopped for a

long period of time.

Q Okay. So, basically, this car was continuously

moving, correct?

A I can't say definitely that it was continuously

moving. I was, at some points, several hundreds behind

it, so if it was stopped -- if you go down here where

Pleasant View is, the roads tend to dip and come back up a

little bit where you can still see the entrance of Goose

Way. If it had stopped -- like I said, I was trying to

keep a good distance between the vehicles.

Q Okay. When you're keeping this good distance, you

still can see the vehicle pretty good? You can't see it

great, but you can see it out in front of you?

A Yes, sir.

Q And if this vehicle had stopped and let somebody out,

you would have saw that, correct?

A More than likely, yes.

Q So more than likely -- well, you got down here to Mr.

Wells's house, correct?

A Yes, sir.

Q Did you notice any other men there or was it just him
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and the girlfriend?

A Yes, sir, as far as my knowledge.

Q So based off your investigation, it would be more

likely that Mr. Wells was driving this car, correct?

A Yes, sir.

Q And that he was not in the back seat, correct?

A I can't say definitively due to I couldn't see inside

the vehicle on who was inside the vehicle.

Q But when you got down there, Wells was in the house

with the girlfriend, correct?

A Yes, sir.

Q And when you got there and you knocked on the door

and you spoke to Mr. Wells, he was cooperative with you,

correct?

A Yes, sir.

Q He wasn't stand-offish, correct?

A Not to my knowledge.

Q And he was relatively pleasant, correct?

A To my knowledge, he was. I did not speak with him as

much as Deputy McMahan did.

Q If he hadn't been -- well, at some point, you all

were advised that the vehicle did not match -- did not

possibly match the description; is that correct? Dispatch

advised y'all at one point that the vehicle was the wrong

color and that Christopher was not involved; do you
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remember that from dispatch?

A No, sir, I don't.

Q Were you there with Officer McMahan?

A Yes, sir, I was.

Q And y'all sat there together, correct? Not standing,

correct?

A We were there at the same incident location. We may

not have been standing right beside each other, but we

were at the same incident location.

Q But you were involved at this point? You weren't

involved because it was your jurisdiction, you were

involved because you happened to follow the car, correct?

A Yes, sir.

Q And you were just there for that purpose. And what

color was the car?

A Dark blue.

Q It was blue, okay. And it wasn't brown, correct?

A No, sir.

Q And it wasn't gray?

A Not that I recall.

Q It was blue. And you were right behind it, correct?

A Yes, sir, I followed it for a good ways.

Q So if someone said that car was brown, that wouldn't

be the truth, correct?

A Yes, sir, it wouldn't be the truth.
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Q If they said it was gray, that wouldn't be the truth

either, would it?

A According to my report, it would not.

MR. RICHEY: Thank you, sir.

MR. NEELY: Just a couple redirect questions, Your

Honor.

THE COURT: Yes, sir.

REDIRECT EXAMINATION

BY MR. NEELY:

Q Were you or Deputy McMahan allowed in the house?

A No, sir.

Q So you didn't go in the house?

A No, sir.

Q Could there have been somebody else in the house?

A Possibly.

Q Would you have known if there was?

A No, sir.

Q And you said there was about five minutes that you

waited for Deputy McMahan?

A Yes, sir.

Q Could somebody have gotten out of the vehicle after

he turned on Goose Creek Road?

A Absolutely.

Q Could somebody have left a vehicle at that location?

A Possibly.
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Q And would you have seen it?

A No, sir.

Q And we have a lot of trees right here at this

intersection. When you made this left turn onto Pleasant

View Drive, did you lose sight of the vehicle for a

second?

A I did.

Q About how far behind were you following?

A It's hard to say. I was possibly a quarter of a

mile.

Q But it would be fair to say that you lost sight when

it made that direct turn?

A Yes, sir. I know for a fact I lost sight of that

vehicle when it made the turn. I lost sight of it as it

made the turn onto 101 South.

Q So whenever you had trees in the way of a turn, you

couldn't see it after it made the turn?

A Yes, sir.

Q And is the route that this vehicle took to that

location the most direct route?

A No, sir, it's not.

MR. NEELY: Thank you. That's all the questions I

have.

MR. RICHEY: No questions.

THE COURT: Thank you, sir. You may step down.
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MR. NEELY: The State would call Deputy McMahan.

And Judge, may we have Mr. Ashley excused as well?

MR. RICHEY: No objection.

THE COURT: Certainly.

Thank you for coming, sir.

Thereupon;

JEREMY MCMAHAN, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. NEELY:

Q Deputy McMahan, if you would, would you spell and

state your name for the record?

A Yes, sir. It's Jeremy McMahan. First name,

J-E-R-E-M-Y, last name McMahan, M-C-M-A-H-A-N.

Q And where do you currently work?

A Laurens County Sheriff's Office.

Q And where were you working on October 31st, 2013?

A Here in Laurens County. Specifically, I was working

the middle area.

Q And do you recall receiving a description of a

shooting that took place that night?

A Yes, sir. We got a call about a shooting and then en

route -- ask me the question one more time, I apologize.

Q You're on the right track.

A I was on the right track, okay.
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Q Whenever you received a call about a shooting, what

happened?

A At the initial time, I had made a stop on 221,

arrested an individual. I was leaving the jail. Once we

got it, I came out, made my way to the city and got on 221

North. En route there, Lieutenant Crain and several

others who were ahead of us had noted they had seen a

box-style, what they called it was a Chevy Crown Vic or

that type body style, possibly gold or brown in color,

leave the area up 221 North. At that time, I was still

proceeding up 221 North towards the call.

Q And what happened to make you not proceed to that

call?

A What made me detour from it, Sergeant Gainey, who

works for Laurens City, he monitors -- or keeps one radio

on our channel. Officer Andrew Ashley was going with

Deputy Jamison Taylor to Country Estates up in Fountain

Inn to do a welfare check. Well, Deputy Taylor left

Officer Ashley up there once we got this call on

Andrew Ashley was trying to make his way back to --

find his way back to the city.

While on Highway 101 North, he passed a box-style

Chevy Crown Vic. I'm not sure if he turned around or what

the ordeal --

Q Let's kind of go off what he did and what he said.
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How did you become involved in --

A It was relayed to me that Officer Ashley was

following this vehicle. His driving seemed to be a little

bit erratic on how he was getting to wherever he was

going. It's like, you know, the officer was behind him

and stuff. With the description we had of I

started initially going that way. We were, at least,

going to do an ID and do a traffic stop and see who was in

the car.

Q And was the traffic stop ever initiated?

A The traffic stop was never initiated. I had to turn

up 221, so it took me -- Andrew was right there at it.

Officer Ashley followed the car around, so they turned off

Pleasant View and they turned on Goose Way. He was not

familiar with the area. I do remember Sergeant Gainey

telling me he asked Officer Ashley to back off.

At this time, I was coming into Gray Court, at which

time, the road, it went down. Sergeant Gainey had told

him it was a dead-end, so Officer Ashley was going to be

standing by on Pleasant View Road waiting for me. Within

the next couple of minutes, I met up with Officer Ashley

on Pleasant View and he could still see the last initial

place that he saw this vehicle go down.

Q After you met up with Officer Ashley, what did y'all

then do?
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A He give me the description of the car he was behind,

told me the tag number, told me the color and what it

looked like. I said, Okay. So once you turn off Goose

Way, which was the last place he saw it, it forks off two

other roads. Once he turned, he didn't go all the way

down. So what we did is we split up. I went down Tally

Hoe and Jones Hill, and Andrew, actually, went down the

rest of Goose Way.

Once I got down on Jones Hill, the gray, silver in

color, box-style Crown Vic that he described to me with

the tag number, I found it at the end of Jones Hill. I

asked Sergeant Gainey to have Andrew, actually, come back

over with me just to verify this is the vehicle he was

behind. He said it was.

We got out, went up to the front door, knocked on the

door. There was a lady who answered it. I was inquiring

about the vehicle outside. She said, That's my fiance.

At which time, she said, Christopher -- or she called him

Chris, I believe. But he came to the door. We spoke with

him.

While speaking to him, I was asking him, Were you

just driving the car? He said, Yeah. I asked him where

he came from and he told me he was coming from

Spartanburg. I was, Whereabouts in Spartanburg? And he

said he was a friend's house. He was just being very
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vague and kind of reluctant.

They were blocking the doorway. And the fiance, I'm

not sure what she was thinking. I asked Mr. Wells to come

outside and talk to us, you know, get away from her. At

which time, he told me that he was at a friend girl's

house. Wouldn't name a name, wouldn't name a place. He

said he didn't want his fiance to hear about it. I said,

Okay.

I advised him as to why we were there, why we were

inquiring --

Q Let me just stop you right there. You said he didn't

want his fiance to hear that he was at another girl's

house?

A Yes, sir.

Q Did he ever give you a location or a name?

A No. He didn't want her to know, but he, also, never

give me a location, never give me a name. All he told me

was Spartanburg.

Q Okay.

A That's all he would say.

Q And what was his demeanor again?

A He didn't really want to talk to us. He didn't

really want to answer the questions. When I asked

specifically, you know, where were you coming from and he

said Spartanburg, again, I asked where. He just didn't
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want to talk to us. He was just kind -- you could tell he

wanted us to leave. He didn't really want to talk to us.

Q And did you ever go in the house?

A Never went into the house. I could see right inside

where the foyer was. And I could tell while speaking to

her there was some other rooms off to the back left.

That's where Mr. Wells came from out to speak to us.

Q But you couldn't see into the rooms?

A No, I could not see into the rooms. I have no idea

what that room was he came from.

Q Okay. And just for verification, on this map of Gray

Court, which house were you at?

A It's at the very end -- forgive me on the numerics,

but it's the very last house on the right on Goose Way.

Q Okay.

A I apologize, Jones Hill.

Q And if you could, come down and just point to the

location where y'all were at?

A The house we were at, very last one, which would be

right there.

MR. NEELY: And just for the record, he's indicated

No. 76 on State's Exhibit No. 4.

THE COURT: All right.

BY MR. NEELY:

Q And you've already said you spoke to Mr. Wells. Is
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Mr. Wells in the courtroom?

A He is. Mr. Wells is sitting here.

MR. NEELY: Just for the record, he has indicated the

Defendant in this case.

THE WITNESS: The individual, more specifically, with

the white shirt on.

THE COURT: Very good. The record will reflect the

witness has identified the Defendant.

MR. NEELY: Thank you. I believe that's all the

questions I have. Please answer any questions Mr. Richey

has.

CROSS-EXAMINATION

BY MR. RICHEY:

Q Mr. Wells was cooperative with you, correct?

A He was cooperative by he didn't tell us to leave or

anything. He just was very vague in answering questions.

Q And he had a legal right to deny that search. He

could have said no and legally been correct, right?

A That's correct.

Q But he allowed you to do it, correct?

A He did.

Q And you thoroughly searched the car, correct?

A I am not the officer that searched the car. I stood

by and spoke with Mr. Wells and Officer Ashley is the one

that searched the car.
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Q But you don't doubt he did a good job, right?

A I trust Officer Ashley.

Q And at the time -- what color was the car?

A At the time -- it was nighttime, but at the time, it

was gray to me, like a gray-silver color.

Q So it was gray, not brown? It wasn't brown, right?

A It was not brown.

Q Not blue?

A It was not blue.

Q It was gray?

A It was gray. In the dark where we were at, it looked

gray-silver.

Q So you were right there by the car, right? You could

see the car, correct?

A I could see the car, but we didn't have a flood

light. It was in the dark.

Q Okay. This ain't that car, right?

A That is the car. That is the car that is painted a

different color. The tags are the same. The rims are the

same. The tinted windows are the same.

Q So it's painted brown now?

A It is now a different color than the night that I

first encountered it.

Q So the color of the car after the night is brown,

correct?
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A I don't know when it was brown, but it's been painted

brown. It was not that color the night that I encountered

Mr. Wells.

Q Right. So if I see the car four days after this

incident, I would call it brown, correct?

A That color there would be brown, red, burgundy to me.

Q But if I saw that car the night of this incident, I

wouldn't say it was brown; would I?

A It was not brown.

Q And that wouldn't identify that car, would I?

A By simply looking at the car and the color, yes.

It's the same body style. It's the same type windows,

same type rag top, same type rims, plus the tag on the

back of it matches.

Q But it's going to be gray, right?

A It was gray, that's the only difference.

Q At some point, did you get a call from dispatch that

alerted you to the car was the wrong color and Mr. Wells

wasn't involved? Did you get a call from dispatch to that

extent?

A It was not from dispatch. It was from my lieutenant

who was working the shift. Again, it was dark. He passed

a car. I thought I heard what might have been like a gold

or brown or something.

Q Gold?
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A Yeah, possibly gold.

Q Okay. So the car could have been gold?

A But the description was like a box-style, like a

Crown-Vic-type-style car.

Q So you don't remember saying the vehicle was possibly

the wrong color; you remember that?

A I do remember being told that we could clear, that

the car may have been the wrong color, Mr. Wells -- or the

individual who was out there may have not had anything to

do with it at the time.

Q And when you encountered Mr. Wells -- because the

testimony was he was followed all around here, correct?

A Yes, sir.

Q When you encountered Mr. Wells, he wasn't breathing

heavy; was he?

A No. Mr. Wells, he was, if I remember right, had a

sandwich or something. He came from the back of the

house. It was cold outside. And I don't quite honestly

remember.

Q He came out the house with a sandwich in his hand?

A He had a plate that he had went in there and grabbed

something and came back. He said he was getting ready to

fix himself something to eat.

Q Okay.

A I do remember that.
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Q And nothing about his demeanor alerted you that he

was involved in a murder, correct?

A At the time, his demeanor was he just didn't want to

talk to us. He was ready for us to leave.

Q He wasn't sweating or anything?

A It was cold outside. It was like 30 degrees.

MR. RICHEY: Thank you.

MR. NEELY: Nothing further.

THE COURT: Sir, you can step down. Thank you very

much for coming.

MR. NEELY: Your Honor, we would ask that he be

excused as well.

THE COURT: Without objection?

MR. RICHEY: No objection.

THE COURT: You're free to go.

MR. MOWRY: And, Your Honor, this would be a good

time to break.

THE COURT: I surmised as much.

Ladies and gentlemen of the jury, we're going to go

ahead and take our lunch break. At this point in time,

I'm going to ask that you please be back in the jury room,

let's say, at 2:00. That should give you about an hour

and 10 minutes to grab a bite somewhere.

Please don't talk about the case. We'll resume with

the trial at 2:00. Thank you very much. You're excused.
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(WHEREUPON, the jury exits the courtroom at

12:52 p.m.)

THE COURT: We're off the record until 2:00.

(WHEREUPON, a lunch break was taken.)

THE COURT: We will go back on the record. The

record should, of course, reflect that the Defendant is

present with counsel.

Let's have the jury out, please.

(WHEREUPON, the jury enters the courtroom at

approximately 2:20 p.m.)

THE BAILIFF: All the jury is present, Your Honor.

THE COURT: All right. The jury is back.

Mr. Neely, call your next witness, please.

MR. NEELY: Thank you, Your Honor. The State would

call Tiffany Hezel to the stand.

Thereupon;

TIFFANY HEZEL, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. NEELY:

Q And Ms. Hezel, if you would, please state and spell

your full name for the record.

A Tiffany Hezel, H-E-Z-E-L.

Q And where are you currently employed?

A I'm employed at the South Carolina Law Enforcement
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Division, commonly referred to as SLED.

Q And where were you employed in November 2013?

A I was employed at SLED.

Q In what capacity are you employed at SLED?

A I'm employed as a special agent both in the crime

scene unit and within the latent print unit.

Q So what does that mean in layman's terms?

A In layman's terms, I respond to crime scenes and

process the scene for evidence, document with photographs,

sketching and so forth. I, also, work as a latent print

examiner within the latent print unit, meaning that I

process evidence for latent fingerprints and I, also,

perform latent print comparisons to known fingerprints.

Q So latent print comparisons to known fingerprints, is

that just a fingerprint match up?

A In most common terms, yes. It's taking an unknown

impression developed from a piece of evidence and

comparing it to known persons within an investigation.

Q And do you have special training to do this?

A Yes, I do. I have completed the in-house training

program within SLED, and I've, also, completed several

external training courses in different aspects of the

comparison processing.

Q And do you have an educational background that led

you to that?
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A My educational background is I have a Bachelor of

Science degree in criminal justice from the University of

Wisconsin, and I have a Master's Degree in forensic

science from the University of Central Oklahoma. In

addition to being a certified State Law Enforcement

officer here in the State of South Carolina, I'm a

nationally certified medical legal death investigator and

a nationally certified crime scene analyst.

Q And is there any continuing education that you do

yearly to keep yourself up to date?

A We maintain a yearly proficiency within the latent

print discipline, so, meaning, every year we take a

standardized test where there are comparisons. And we

must pass that test annually to maintain being qualified

in the discipline.

Q And if you failed that test, what would happen?

A You would be taken off of processing and comparison

and you would go through remedial training.

Q Have you ever failed that test?

A No, sir, I have not.

Q On the date November 7, 2013, did you have occasion

to examine a lab L13-1419 form report?

A I completed a technical review on this report.

Within the latent print discipline, all processing and

comparisons undergo a peer review by another examiner
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who's competent in those fields.

In this particular case, an item of evidence was

processed by Special Agent Kimberly Mears. And I

completed the technical review, just reviewing that all

policies and protocol within the latent print division

were followed.

Q So when you say you did a technical review of all the

policies and procedures, does that, basically, mean you

reexamined the piece?

A With processing of evidence, no, it does not. What

it means is I will then do a review of her worksheet where

she documented her processing of the item, that she

performed reliability tests and all, chemicals that were

used to process the item to make sure that they were

working in accordance with protocol, and that everything

was documented accordingly.

Q So you reviewed her procedures and agreed with her

result?

A Yes, I did.

MR. NEELY: Your Honor, I would like to qualify Ms.

Hezel as an expert in latent fingerprint examination and

identification.

THE COURT: Any objection?

MR. RICHEY: No objection.

THE COURT: Ladies and gentlemen, usually, when a
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witness testifies, they have to testify about something

that they observed with one of their five senses, either

they saw or heard. An exception to this rule exist for

individuals who are experts in some particular field.

In this case, the parties agree that Ms. Hezel is an

expert in the field of latent prints and latent print

identification. Therefore, she can give opinion testimony

in that area. It doesn't mean that you have to accept it,

but it is evidence that you can use if you choose to.

Go ahead, sir.

MR. NEELY: Thank you, Your Honor.

BY MR. NEELY:

Q And do you have your report with you?

A Yes, I do.

Q And could you verify that this was the gun that you

examined -- or that Kimberly Mears examined and you did a

technical review of?

A The weapon that was documented was a Lorcin handgun

bearing a serial number of 438650, as does this one. As

per policy and procedure, all pieces of evidence that are

examined for latent fingerprints by a fingerprint agent

are documented with a lab number, the unique item number

given to that piece of evidence and the initials of the

examiner. This specific piece of evidence bears the lab

number, item number and initials of Special Agent Mears

242



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Tiffany Hezel - Direct Examination by Mr. Neely 243

inside of the magazine floating port at the base of the

gun.

Q In Ms. Mears's opinion and in your technical review

opinion, what's your opinion on whether the gun had any

latent prints?

A Based upon the documentation of processing that

Special Agent Mears performed of the chemical processing

applied to the weapon, fingerprint evidence was found;

however, it was not of value for further comparison.

Q What does that mean?

A When you touch something, you have raised portions of

areas on your skin, which we call ridges. So based on

environmental factors, the surface that you're touching,

how much sweat and oil you've accumulated along your

hands, there's a chance that you could leave almost a

stamped impression of your fingerprint on that item.

Now, if the item is handled a lot, you're sweaty,

it's cold, all of these factors play into it, and there

might only be a portion of that ridge detail that has been

stamped on an item.

In that case, it's not enough ridge detail for us to

then compare that unknown to a known fingerprint source.

Meaning, if we collect your fingerprints with ink and you

get that true stamped image, there's not enough of that

unknown to compare to the known for us to be 100 percent
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certain that it is a match.

Q Now, this is kind of a strange question, but on CSI

and police shows like that, you see something like I could

touch this and then just touch it a bunch of different

times and take different prints and they merge them all

together and come up with a good fingerprint that they

match it to. Is that how that works?

A No.

Q It's just not the science of it?

A No, that's TV, and we don't get commercial breaks.

When you touch something -- if you think about a stamp,

your return address stamp or a business card stamp that

you put on your cards. You're taking a whole object,

you're applying pressure evenly across the surface onto

the ink pad and then you're placing that whole stamped ink

onto your envelope and you're getting a true

representation of that full picture on your stamp.

Think about when you touch things throughout the day.

You touch your car, a glass of water, you touched your

chair when you sat down. You're not touching with the

full pressure of your hand on everything you touch every

single time. A lot of times, it's just a chance touch,

you're holding the door for somebody, you're grabbing your

car handle.

You're not applying pressure evenly upon your hand
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onto that surface and you're not stamping your hand prior

to. All you have on there is your natural sweat,

secretion, makeup build up, dirt, anything like that that

you're transferring. So you don't have the CSI 45-minute

ideal condition situation when you're just touching

something.

Now, if you take into the account the piece of

evidence we're discussing now, a handgun. You're sliding

it, your racking it, you're loading it, you're handling

it. Every time you touch it, you're not pressing and

holding. You're just handling it in an everyday manner.

So you're not constantly leaving fingerprints.

Fingerprint evidence is a chance piece of evidence.

We process it to try to locate it. It's not always there.

Does that mean it wasn't handled? No, it does not. It

just means that the conditions were not ideal for ridges

of value to be left.

Q So the way somebody could grab something could change

whether fingerprints were left or not?

A Correct.

Q And the material that was grabbed could also change

that?

A Absolutely. If the material is rough or textured,

your ridges aren't going to make contact with it evenly

already. So now, you're making a whole other factor. So
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it's just a series of factors. And we don't get those

beautiful fingerprints you see on television very often.

Usually, it's only a partial. And more times than not, we

get what we got in this case here where we have evidence

that it was touched, but there's just not enough there for

us to move forward with performing a comparison.

Q So that's what we have here, just not enough to make

a comparison?

A Correct. There was evidence that it was touched.

You can see evidence that ridges were there. There was

just not enough evidence for us to move forward to then go

do a comparison of comparing that little piece of ridge

detail to a known subject.

Q How much ridge detail do you need to make that

comparison?

A Unfortunately, there is no specific amount. We don't

count points. We just look for overall ridge flow and

characteristics within that ridge flow.

Now, when I say characteristics, you have these lines

all over your hand and your feet, okay. Each of these

lines is going to do one of four things. It's either

going to continue, it's going to stop, it's going to flow

along and fork into two, or it's going to make what's

called a dot. And that's just going to look like a period

at the end of a sentence.
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So it's those characteristics, the overall flow of

the ridges themselves that we're going to look at, and

based on what presents on our evidence, we'll determine

whether or not that is enough, meaning that it's unique

enough that there are enough points for comparison within

that sampling to then compare to a known individual.

Q So just because we don't have enough ridge detail on

this item, that doesn't mean that the officers mishandled

the gun or that it should have been there, it just means

it wasn't in this case?

A It means that it wasn't there. It was processed. We

tried our best to locate any latent evidence. There was

evidence that it was touched; however, the latent

impressions upon it were not pristine enough or contained

enough information for us to then move forward to the next

step.

MR. NEELY: Thank you. Those are all the questions I

have. Please answer any questions Mr. Richey has for you.

THE COURT: Cross.

MR. RICHEY: Thank you.

CROSS-EXAMINATION

BY MR. RICHEY:

Q If this gun is on the ground and it's subsequently

handled by people, would that play a role in your not

being able to find these fingerprints if it's handled by
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other people?

A It is possible. There's a lot of things that could

change whether or not -- again, in this situation, we're

not saying there wasn't evidence of it being touched.

We're just saying that evidence that we documented was not

enough to move forward.

Q So you're saying that you don't know who handled this

gun and who shot it based off what you did, correct?

A Correct.

Q So it could have been handled by various people, you

just don't know, correct?

A Correct.

MR. RICHEY: Thank you.

THE COURT: Ma'am, thank you very much for coming.

You may step down.

MR. NEELY: We ask she be excused, Your Honor.

MR. RICHEY: No objection.

THE COURT: You're free to leave.

Call your next witness.

MR. MOWRY: I call James Green.

Thereupon;

JAMES GREEN, after having been

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:
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Q You are James Green?

A Yes, sir.

Q And I believe you, like Ms. Hezel, are employed by

the State Law Enforcement Division; is that right?

A Yes, sir.

Q What kind of duties do you perform for SLED?

A I'm a firearms examiner in the forensic services

laboratory. And what that means is when submitting

agencies submit firearms-related evidence, a gun, fired

cartridge cases, fired bullets, things like that to our

department, I examine them under a comparison microscope

to try to determine if they were fired by the same gun or

different guns. Or if there is a firearm submitted, we

try to say if they were fired by this gun or not.

Q What sort of training have you had in this area?

A Once I was hired at SLED, I started the forensic

firearm and tool mark course instruction. It's, roughly,

a three to three and a half year course instruction in an

apprentice-type fashion, studying under a court-qualified

firearms examiners learning to do what I do now.

Q And was one of your instructors, I guess, Ira

Parnell?

A Yes, sir, he was my training instructor when I was

hired.

Q How long had Mr. Parnell worked for SLED in firearms
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identification?

A At that time, I believe it was 32 years.

Q And he ended up working about 40 years there; is that

right?

A Roughly, yes, sir.

Q Do you graduate from that program or are you just

simply termed qualified? How does that work?

A At the end of the course of instruction, we're given

fake cases to work on our own. During the course of the

instruction, we're given probably a hundred or so written

exercises, discussion questions, that kind of thing, and

then we're given practical problems. And at the end of

the thing, I was given, roughly, 11 or 12 fake cases to

work on my own as well as a comprehensive written final.

Q And did you successfully complete that course?

A Yes, sir.

Q How long ago was that?

A I finished, I think, in 2008.

Q And you've been working in that area for the last

eight years?

A Well, I started at SLED in 2005, but I was qualified

as a firearms examiner from 2005 to 2008 as a trainee.

And since 2008, I've been testifying, yes, sir.

Q What sort of education do you have in this field?

A I have a Bachelor of Arts from Charleston Southern
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University. I, also, have a Master's of Science in

criminal justice from Charleston Southern as well as

completed a SLED firearms and took mark course of

instruction.

Q How many cases do you think you've examined during

the course of your career? Just ballpark.

A Ballpark, a thousand.

Q And have you testified in courts in this field

before?

A Yes, sir.

Q How many times would you say you've testified?

A I've testified 47 times in State courts and once in

Federal.

Q And have you been declared an expert witness in any

of those courts?

A Yes, sir, in every one.

Q So close to 50 times being an expert; is that right?

A Yes, sir.

MR. MOWRY: Your Honor, we would offer him as an

expert in the field of firearms examination and

identification.

MR. RICHEY: No objection.

THE COURT: As I explained a moment ago, ladies and

gentlemen, normally, a witness cannot testify as to

opinion evidence or opinions. In this case, Mr. Green,
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the parties have agreed that he is an expert in the field

of firearms examination and identification, so he can give

opinion testimony that you may use as you deem

appropriate.

BY MR. MOWRY:

Q I'm going to hand you a series of items. I'm going

to give you State's Exhibit No. 26, State's Exhibit No.

25, State's Exhibit No. 23, State's Exhibit No. 21 and 20.

And, lastly, I'm going to hand you, also, State's Exhibit

No. 22. Have you seen any of those items before?

A Yes, sir. State's Exhibit 26 is the Lorcin pistol,

which was submitted in the SLED lab as SLED item seven.

State's Exhibit 25 is the SLED item eight revolver that I

examined in this case.

Let me back up a second. Ladies and gentlemen of the

jury, you see me look at the evidence, rotating around

looking. I'm looking for my markings on it. When we get

evidence, firearms particularly, we scribe on it with an

electric pencil with our lab number, item number and

initials so that when we do come to court, just like he

said have you seen this before, I can look at it, match

the serial number to what I have on the report as well as

my markings and see that is what I was looking at. So

that's what I'm doing right now.

State's Exhibit No. 29 is the item five and six
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cartridge cases I examined.

Q I'm sorry, you need to read off the white marks.

A Okay, I'm sorry.

Q Sorry, that's our bad.

A Sorry about that. State's Exhibit 21 is SLED item

five and six cartridge cases. State's Exhibit 20 is the

SLED item three bullet, as well as the item four cartridge

case in State's Exhibit 20. State's Exhibit 22 is a

magazine, which I have not seen.

Q Okay. I have a question about that, whether you have

seen it or not. I just wanted to simply ask you?

A No, sir, that was not submitted. And State's Exhibit

23, looks like two fired cartridge cases and two unfired

cartridges, which was not submitted.

Q Let's talk about the Lorcin then, the chrome

semi-automatic pistol. What can you tell us about that?

A This is a Lorcin model L3 semi-automatic pistol with

serial number 438650, which I said before was State's

Exhibit 26 with the SLED item seven pistol that was

admitted in this case.

Q Just for reference purposes, given your familiarity

with firearms, how would you qualify, I guess, the quality

of that weapon?

A It is an inexpensive firearms purchase.

Q That's very political. Thank you. Very polite, I
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guess is a better way to put it. What kind of comparisons

were you able to do with the projectile and the shell

casings?

A Whenever firearms are submitted to our laboratory,

the first thing we do is examine them physically to make

sure they're safe to fire. I like all 10 fingers. I've

read things where people shoot guns and they explode. I

don't want that to happen. So we'll check them to make

sure they're safe to fire. And then we'll look at the

evidence submitted, fired cartridge cases or fired

bullets, and see what type of ammunition was used. And

then we'll shoot the guns ourself.

In this case, I shot this pistol myself. We have a

two-story water tank about three feet diameter. We'll

shoot down into and there's a colander at the bottom

attached to a chain. We shoot the ammunition out of the

gun that was submitted into the tank, pull the colander up

and our bullets and cartridge cases are in there. We can

say with a hundred percent certainty they were fired by

that gun because we fired them ourself.

Then I'll look at those under our comparison

microscope to see if the gun is marking consistently.

Each gun will mark individually. They have their own

fingerprint, if you will. And then we'll use the test

that we fired from the gun to be fired the bullets or

254



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Green - Direct by Mr. Mowry 255

cartridge cases submitted in the case.

Q How are the guns marked specifically? You talked

about the fired bullets and cartridge casings having,

essentially, a fingerprint on it. How does that happen?

A During the manufacturing process, the gun

manufacturing, in this case, Lorcin Engineering Company,

says they want to have a gun that marks a certain way.

They want a certain number of lands and grooves in their

barrel, which is the rifling. They want those lands and

grooves to be a certain depth. And they want the rifling

to have a right or left twist. All those are rifling

characteristics that are unique. Not unique to a

particular gun, they're all the Lorcins. However, when

they're creating the gun, metal to metal contact by the

tools used to make the working surfaces of the gun --

You know, if we all go to the beach and we all take

the same rake and all of us rake the same

two-foot-by-two-foot spot, each one of us rakes our own

using the same rake, it's all going to look the same. But

when we look at it microscopically and how many grains of

sand that fall, how each one using the same tool look the

same, but different at the same time. It's like that with

firearms. When the metal removes metal, tiny microscopic

pieces are different on this one and the next and the one

made right after it. So every firearm will mark
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differently.

There's been lots of studies which I've partaken in

where they get 10 consecutively-made barrels or 10

consecutively-made slides using the same tool, and

although there are some similarities, if you're trained

and know what you're looking for, you can readily tell the

difference.

Q And is that what your three-and-a-half-year training

program with SLED was all about, learning how to do --

A Yes, sir.

Q -- examination for that?

A Yes, sir.

Q When you examined the Lorcin and the shell casings

and the bullets -- or the bullet, the projectile, what are

you looking for?

A When the cartridge is fired by the gun, the firing

pin hits the primer, the primer explodes and sends a

little tiny flame through the flash on the cartridge case

to the powder. The powder burns and it builds up

pressure. Whenever the critical pressure is reached, the

bullet is expelled out of the cartridge casing, down the

barrel. And when it's going down the barrel through the

rifling, it takes on the markings of the barrel. And the

cartridge case is slammed back up against the breech face

and takes on markings of the breech face that were put
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there by the manufacturer.

Q What is done with the spent shell casing at that

point?

A At that point, in a firearm like this, you can see

where the gun lock goes through here, that's the ejection

port. When the slide comes rearward, which is like a

little claw, it will grab on the cartridge case, pull it

rearward and it will hit the ejector. In this case, it

pivots the cartridge case out from the firearm, so it

expels the fired cartridge case. If there's more

cartridges in the magazine, the slide will close and when

it does, it trips the top cartridge off the magazine, it

loads it into the chamber and ready to be fired again.

Q Does it make unique markings when the shells are

extracted?

A Sometimes, there will be extractor marks on the

cartridge cases, yes, sir, that will be unique to that

gun.

Q Were you able to determine whether or not there were

any in this case?

A I didn't really see any. It was kind of there, but

it was muddy. It goes back to the quality of the firearm.

Q What were you looking for, then, to determine whether

or not those shell casings came from the same gun? What

helped you determine whether or not they did?
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A The breech face mark, which is -- you're not going to

be able to see it, but at the back of the slide where the

firing pin protrudes from is a breech face. It's a

vertical wall where the firing pin protrudes from. When

the cartridge case is slammed back up against that, it can

sometimes take on the marks left by a manufacturer.

Q And did you find marks like that in the shell casings

from the 380?

A From the -- State's Exhibits 20 and 21, the fired

cartridge cases submitted in this case?

Q Yes.

A I was able to match the three cartridge cases to each

other, but I was not able to match them to the gun.

Q Okay. Any reason why that was the case?

A 380 caliber, which this is, it's a relative low

pressure, so you're not going to get a lot of markings.

It goes back to the quality of the firearm. Or it could

simply be the difference in ammunition. I tried to shoot

as close as possible to what was used, but sometimes, even

though you can get the same make and brand of cartridge,

it may not mark the same.

Q But the cartridge casings, were they compatible with

the Lorcin?

A Yes, sir, they were 380, so it could have been fired

in this gun. And when I was doing the microscopic
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comparisons of State's Exhibits 20 and 21, the fire

cartridge cases, with tests I fired from State's Exhibit

26, I was able to see some similarities. I gave what is

called an inconclusive answer. It means they could have

been fired by that gun or they could have been fired by

another gun.

Q So just to sum up, you're saying as far as the shell

casings are concerned, you can say that they were fired by

the same gun, but you can't say conclusively that they

were fired by State's Exhibit No. 26?

A Yes, sir. It's like school, you know, 70 is a

passing grade. For being fired by this gun, they would

have gotten like a 67 or a 68. There was enough for me to

say well, it could have been that gun. There wasn't

enough for me to say it was this gun.

Q All right. Now, let's switch over to the projectile,

the bullet there. Tell us what you were looking for on

that.

A When the bullet goes down the barrel, it engages the

rifling, which makes it spin. It's like a quarterback

throwing a spiraling football. When you throw a football,

you know that nice spiral -- excuse me, the football

spins. It's fairly accurate and it goes a decent

distance. That's what rifling does to a bullet. It

engages the rifling and makes it spin.
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When it does that, when it passes through the

rifling, it takes on the markings left by the rifling.

The lands and the grooves will mark the bullet and grip

it. It's a really tight fit. I mean, you can't take your

finger and push a bullet through there. It's the pressure

that does it. And it, basically, scrapes away and

scratches the top of the surface of the bullet.

Q And what -- were you able to conduct a test on the

bullet that you've got before you as far as the comparison

of the Lorcin is concerned?

A Yes, sir. I did the same thing. I shot it and I got

the cartridge case and the bullets. I looked at the

bullets and made sure the gun was marking consistently.

And I was able to match the SLED item three, State's

Exhibit 20, bullet back to this pistol. So State's

Exhibit 20, bullet, was fired by the item -- excuse me,

State's Exhibit 26 pistol.

Q So unlike the shell casings, you were able to say

conclusively that that bullet came from that gun?

A Yes, sir.

MR. MOWRY: Mr. Green, thank you very much. If you'd

answer any questions that Mr. Richey has, please.

MR. RICHEY: No questions.

THE COURT: Thank you, sir, for coming. You are free

to go and released from your subpoena.
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Mr. Mowry, call your next witness.

MR. MOWRY: Can you give us a second, Your Honor? I

think Dr. Ward is here. I just want to make certain.

THE COURT: Okay.

MR. MOWRY: Your Honor, Dr. Ward, our pathologist,

who's coming down from Greenville, apparently, there's

traffic on the interstate. He says he'll be here in about

five minutes.

THE COURT: We'll go ahead and take a break for

ourselves while we're waiting for the next witness to get

here, ladies and gentlemen. Don't talk about the case.

(WHEREUPON, the jury exits the courtroom at

approximately 2:49 p.m.)

(WHEREUPON, a short break was taken.)

(WHEREUPON, the jury enters the courtroom at

approximately 3:11 p.m.)

THE BAILIFF: The jury is all present, Your Honor.

THE COURT: The record will reflect the jury is back

as is Defendant and counsel.

Mr. Mowry, call your next witness, please.

MR. MOWRY: I call Dr. Michael Ward.

Thereupon;

MICHAEL WARD, M.D., after

having been duly sworn, testified as follows:

DIRECT EXAMINATION
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BY MR. MOWRY:

Q You are Michael Ward?

A Yes, I am.

Q I believe you are a medical doctor; is that correct?

A That's correct.

Q Do you have any particular speciality in the practice

of medicine?

A My speciality is pathology, and I have subspeciality

training in forensic pathology.

Q Can you explain to us what forensic pathology is?

A Pathology is the study of disease and disease

processes and how they affect man. Forensic pathology

takes that one step further where the primary focus is on

trauma, injury patterns and disease processes and how they

affect and why people die, and then the presentation of

that information in a court of law.

Q And on the criminal side, part of your determination

is to figure out the cause and manner of death; is that

correct?

A That is correct.

Q Can you explain what the difference between cause and

manner of death are?

A Cause of death is either a disease process or an

injury that starts the ball rolling down the hill that,

ultimately, ends in your death. So if you have a blunt
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force trauma to the head or if you have a stab wound to

the chest, those would be particular causes of death.

Manner of death is the circumstances in which that

occurs. So the five choices that we have in South

Carolina are natural death, accidental, suicide,

undetermined or homicide.

Q Can you take us through your education and training

that led you to the positions that you hold today?

A I received my undergraduate degree in biology from

University of Alabama. I have a Master's Degree in

forensic science from the University of Alabama in

Birmingham. I received my medical degree from the

University of South Alabama, which is in Mobile. I did a

four-year anatomic pathology residency at the Medical

University of South Carolina in Charleston and a one-year

fellowship in forensic pathology at the University of New

Mexico, which is in Albuquerque. I'm certified by the

American Board of Pathology in both anatomic and forensic

pathology.

Q Don't mean to give away your age, but how long have

you practiced medicine?

A I received my medical degree in 1988. I finished my

training in 1993. So I've been actively participating in

forensic pathology for approximately 23, 24 years.

Q Have you testified in courts of law before?
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A Yes, I have.

Q And have you testified in this courtroom before?

A I have.

Q Have you been declared an expert witness in forensic

pathology?

A Yes, I have.

Q And could you give us a ballpark figure as to how

many times?

A It's well over a hundred times.

MR. MOWRY: Your Honor, I would offer Dr. Ward as an

expert in forensic pathology.

MR. RICHEY: No objection.

THE COURT: Again, ladies and gentlemen, the parties

agree that Dr. Ward is an expert in the field of forensic

pathology, so he can give opinion testimony. He's not

limited to simply things that he observed. He can give

opinion testimony in that area that you may use as you

deem appropriate.

Mr. Mowry.

BY MR. MOWRY:

Q Dr. Ward, did you examine the body of

the victim in this case?

A Yes, I did.

Q Under what circumstances did you come to examine his

body?
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A I was requested by Laurens Coroner Nick Nichols to

perform an autopsy on Mr.

Q And as part of that process, did you receive medical

records from the hospital in Spartanburg?

A Yes, I did.

Q Can you kind of review what was done with Mr.

-- review for the jury what was done with Mr. what

kind of treatment was given to him in efforts to save his

life?

A Certainly. A review of the medical records indicate

that he was transported from the scene to Spartanburg

Regional Hospital where he received various treatments to

include blood and blood products as well as being taken to

the operating room where a laparotomy was performed, which

is an incision to expose the abdominal cavity. Treatment

for his gunshot wound was provided there with removal of

various segments of the intestinal tracts, small

intestine, large intestine, repair of a defect to the

stomach as well as a repair of a defect to the liver. He,

also, had exploration of the wound to his neck to

determine that it was superficial in nature and there was

no grade vessels that needed repair.

Q Have you -- in your review of the treatment that was

given to him, was that appropriate treatment?

A Yes, it seemed to be.
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Q And yet, as a result, Mr. did die?

A That is correct.

Q When did you receive his body for your examination?

A The examination was performed on November 2nd, 2013.

So he would have made it to Greenville approximately in

the early morning hours of November 2nd.

Q Okay. How do you go about conducting an autopsy?

What is the procedure?

A The autopsy begins with an initial external

examination where we examine the body for any external

evidence of trauma or disease processes, documentation of

those injuries, both on paper and photographing. Then we

extend the external examination to an internal examination

where we examine the organs of the chest, abdomen as well

as the brain. We're looking for natural disease as well

as any extent of trauma that may be present internally as

well.

Q Do you do what is called toxicology?

A Yes, we do.

Q Can you explain what that is?

A Toxicology is a chemical analysis of body fluids.

And in this case, blood that was taken at Spartanburg

Regional Hospital, his admission blood, before he was

given any drugs for treatment, before he was given any

other blood products, that blood was tested for

266



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Michael Ward, M.D. - Direct Examination by Mr. Mowry 267

commonly-used medications as well as commonly-used drugs

or abuse and alcohol.

Q What was the result of his toxicology screen?

A This was performed on anti-mortem blood, or blood

that was drawn at the hospital. Mr. had a blood

alcohol concentration of 0.8 percent and he, also, had a

metabolite of marijuana present in his blood.

Q Which meant what?

A That at some time within the reasonable past, he had

smoked marijuana. Not necessarily that day, but within

the last few days.

Q Okay. And when you mention the alcohol concentration

of 0.08, can you give us an idea of what kind of affect

that had on him?

A Affects of blood alcohol on an individual depend on

how much they are used to drinking. So an individual who

is relatively naive to alcohol may show signs of

intoxication at this level. So they may appear

intoxicated. They may be a little more outgoing or more

reserved, depending on their personality. They may have

difficulty with reaction time. Mr. may or may not

have appeared intoxicated to individuals who knew him,

depending on how used to alcohol he was.

Q Were you able to determine how old Mr. was?

A Mr. was stated to me to be 61 years of age.
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Q And did he appear to be that age?

A Yes, he did.

Q What about his size, his height and his weight?

A He was 5 feet, nine inches and -- excuse me, and 140

pounds.

Q What else did you do as far as your examination was

concerned, your procedures?

A Well, the procedure is to document the presence of

any injury that's present. And in this case, gunshot

wounds. So describing their location, photographing them,

following their path through the body and, in this case,

documenting where they exited. We, also, looked at each

and every visceral organ or the heart, lung, liver,

kidney, brain of Mr. to determine any natural

disease that may have been present.

Q Did you find any natural disease that might have

contributed to his death?

A Yes, we did.

Q What did you find?

A Mr. had severe coronary artery disease in that

he had had a previous heart attack. He had had previous

bypass, which is where they, basically, open your chest,

take vessels from your legs and bypass the disease vessels

of your heart. He had had a previous bypass. And he,

also, had some changes in his lungs consistent with
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cigarette smoking called emphysema or chronic lung

disease.

Q Were either of these the cause of his death?

A They were not, no.

Q Okay. What, based on your examination, caused his

death?

A Mr. died as a result of a gunshot wound of the

abdomen.

Q You said that he had two gunshot wounds; is that

right?

A That is correct.

Q Let's talk about the one on the shoulder first -- or

the neck, the upper body. Can you describe that for us?

A Certainly. This is gunshot wound to the right side

of the neck, which entered roughly in this area here on

what we call the lateral or the outside portion of the

neck. It passed from his back to front downward and very

slightly from his right to his left. This created,

basically, a gutter-type wound. And that is ripping

through the skin and the underlying subcutaneous tissues,

but it does not, actually, penetrate into the underlying

deep muscles. So this would be a superficial, actually, a

fairly deep graze-type gunshot wound. Superficial in its

injury and would not have caused the death of Mr.

Q You said, though, that it came from the back to the
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front; is that right?

A That's correct.

Q Let's talk about the other wound then.

A The second gunshot wound that Mr. had was an

entrance gunshot wound to the abdomen. This was located

within the midline of the body approximately two inches

below the umbilicus or the belly button. This wound

passed through multiple loops of small intestine. It

passed through a portion of the liver, through a portion

of the stomach, and exited out the left upper back --

well, the left midback of Mr. So it went in the

front and exited out the back. So it passed from front to

back, from the midline to the left, so from right to left,

and slightly upward.

Q Doctor, do you know which order those wounds were

received?

A No, I do not.

Q Let me ask you this, assuming hypothetically that the

abdominal wound came first, would it be consistent after

having been shot with turning around like this and

presenting his back to the shooter and then the second

shot came across his shoulder?

A That is, certainly, possible, yes.

Q And what did you say was the -- what, essentially,

led to his death then? What was the mechanism -- you said
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gunshot wound. What caused his death in the hospital?

A The mechanism of death in this case would be the

blood loss associated with the gunshot wound to the

abdomen.

Q In spite of all the medical process that was done, he

died as a result of this gunshot wound; is that right?

A That is correct.

Q And what would you -- did you have an opinion as to

the manner of death?

A Yes, I do.

Q What is your opinion, please, sir?

A That this was a homicide.

MR. MOWRY: Thank you, sir. I believe that's all I

have.

THE COURT: Cross?

MR. RICHEY: Couple of questions.

CROSS-EXAMINATION

BY MR. RICHEY:

Q You said that the abdomen wound was upwards?

A Yes, sir.

Q And the one to the shoulder was upwards?

A It's not really a gunshot wound to the shoulder.

It's a gunshot wound to the neck. And it is very slightly

downward.

Q Okay. So I'm shot in the abdomen and that shot is
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going, your testimony, like this, right?

A Well, not that much upward, no, but it is trending

upward, yes.

Q So for me to get that gun to go upwards, I've got to

have it pointed this way, correct? Because I can't point

it down, it goes down, right?

A You either have to be pointing it upward or be

positioned lower than the victim.

Q Right. So the guy that shot him, based on your

testimony, could have been lower then him, correct?

A Certainly, could have been.

MR. RICHEY: Thank you.

MR. MOWRY: Just a couple of questions.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Doctor, could the shot have come from the hip down

like this?

A Yes.

Q And when a bullet strikes a human body, is there a

predictable path or does the bullet sometimes go in an

unusual manner?

A It may sometimes go in an unusual manner. If it

strikes bone, it can deflect and go in a different -- or

change its initial path, so it is sometimes unpredictable.

MR. MOWRY: Thank you, sir. That's all I have.
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MR. RICHEY: No questions. He can be excused, Your

Honor.

THE COURT: Doctor, thank you very much for coming.

You may step down and you are free to go.

Mr. Mowry.

MR. MOWRY: I call Antonio Morris, Your Honor.

Thereupon;

ANTONIO MORRIS, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Antonio Morris?

A Yes, sir.

Q Mr. Morris, I don't mean to embarrass you, but you've

got a criminal record; don't you?

A Yes, sir.

Q You've got a petit larceny back in 1999, false

information to the police in 2008, fraudulent check in

2009 and burglary and larceny back in 2009, and then

financial transaction credit card fraud back in 2014;

isn't that right?

A Yes, sir.

Q And I believe you're in jail right now on a DUI/DUS;

is that right?

A Yes, sir.
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Q Let me ask you to think back to 2013. Whereabouts

did you live in the latter part of 2013?

A In Gray Court on Pleasant View Drive.

Q Pleasant View Drive?

A Yes, sir.

Q I'm going to ask you to refer to -- if you could come

down for just a second.

A (The witness complied.)

Q I'm going to ask you to refer to State's Exhibit No.

4. Have you seen this chart before?

A I stayed right there, 138 --

THE COURT: He needs to speak up, Mr. Mowry.

THE WITNESS: 138 Pleasant View Drive.

BY MR. MOWRY:

Q So this area right here is where you stay; is that

right?

A Yes, sir.

Q If you will take the stand again.

A (The witness complied.)

Q Do you still have a residence there?

A Well, a couple weeks ago, the house caught on fire.

Q But you lived there up until then?

A Yes, sir.

Q You were living there in --

A My whole life.
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Q Yeah, the last part of 2013, particularly. Do you

know the Defendant in this case, Christopher Wells? Have

you ever seen him before?

A No, sir.

Q But you lived right here; is that right?

A Yes, sir.

Q Sometime in the early part of November, or

thereabouts, did you find anything unusual on Pleasant

View?

A Yes, a wallet.

Q You found a wallet?

A Yes, sir.

Q How did you come about finding it?

A I was walking on my way to the Dollar Store. And up

the street from my house by the Washerette, there was a

wallet laying on the side of the road and I had picked it

up.

Q So up in this area? The Washerette is right here;

isn't it?

A Yes, sir.

Q Right at the corner of Highway 101 South and Pleasant

View, right?

A Yes, sir.

Q And whereabouts did you find a wallet?

A Can I point it out to you?
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Q Okay.

A I found the wallet up in this area here.

Q Okay. So you found it on the side of the road. And

I'm just going to ask you, is it between 62 and 38, the

numbers that are listed on this chart?

A Yes, sir.

Q Okay. Thank you. I'm going to hand you what's been

marked as State's Exhibit 17. Do you recognize that?

A Yes, sir.

Q What is that, please, sir?

A That's the wallet I had found.

Q Okay. That's the wallet you found lying on the side

of Pleasant View Road?

A Yes, sir.

Q Okay. Was there anything inside that wallet?

A It was a dollar and the man ID and a bunch of other

little cards.

Q Do you remember whose ID's they were?

A I remember the last name was

Q Was it

A Yes, sir.

Q Okay. What did you do with the dollar?

A I kept the dollar.

Q Okay. Did you keep on going to the Dollar Store?

A Yes, sir. On my way to the Dollar Store, it's a
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field across the street from it. After I got the man ID

and the little silver thing you keep on your clip, I had

got that out and I tossed the wallet out in the field. I

went to the Dollar Store.

When I got back home, my aunt had called and she was

telling me about somebody had got killed. And when she

brought that man name up, I had told her I had found his

ID and stuff. So they came to my house to look at it and

verify it was the person.

Q Who is they?

A Nicole Sullivan and Jerry May.

Q Who are they?

A I think Jerry May is kin to him. I think that's his

cousin.

Q Kin to

A Yes, sir.

Q Did you ever see this man?

A That's who we called.

Q Okay. You called Bryan Cheek?

A Yes, sir.

Q And did he come talk to you?

A Yes, sir.

Q And what did he ask you?

A I told him where I found the wallet at and I took him

to where I throwed it.
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Q And that was up where?

A By the Dollar Store, in the field.

Q And what did y'all do when y'all got to the field?

A We walked around the field and looked for it until we

found it.

Q And did you find it?

A Yes, sir.

Q And did Detective Cheek take possession of that

wallet?

A Put it in evidence.

Q And you have no doubt that State's Exhibit 17 is the

wallet you found?

A That's it.

Q And again, you found it right here?

A Yes, sir.

Q Mr. Morris, can I get you to come down just a second?

A (The witness complied.)

Q And I'm going to ask you to take this little gold

star sticker and put it right where you found the wallet.

A (The witness complied.) Somewhere in that area

there.

Q Right. And this "X" denotes where you lived?

A Yes, sir.

Q Thank you, sir.

MR. MOWRY: I believe that's all I have, Your Honor.
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THE COURT: Mr. Richey.

MR. RICHEY: Yes, sir.

CROSS-EXAMINATION

BY MR. RICHEY:

Q That's not why you told about that wallet. That's

not why you told them about that wallet. You kept those

credit cards, too; didn't you?

A There wasn't no credit cards in there.

Q You didn't keep any credit cards?

A No, sir.

Q You didn't try to use any credit cards?

A No, sir.

Q So if anyone said you did, they would not be telling

the truth, correct?

A They would be telling a lie.

Q They would be telling a lie, right?

A Yes, sir.

Q Okay. And you -- none of this stuff you've done out

of the goodness of your heart because you do have a record

for not telling the truth, correct?

A Yes, sir.

Q And this wallet that you supposedly found, you didn't

call the police and say hey, I found this wallet right

here; did you?

A When I found out that it was a dead man's wallet, I
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called his family and then called the police.

Q And you called the family, but you took the wallet

and threw it away, right?

A I didn't know who the person was before then.

Q But you knew it wasn't your wallet, right?

A Yes. It could be anybody's walking and pass on the

side of the road.

Q No, no, this wallet -- no, no, no, that's not what

we're talking about. See, we're talking about a wallet

right here and we open it up -- you see that? When we

open this wallet up when we find it, we can say, hey,

that's right?

A Yeah, and it was in there.

Q And we can say hey, there's his driver's license,

right?

A (Witness did not respond.)

Q You have to answer.

A Yes, sir.

Q And this driver's license -- I'm going to hand it to

you. You take that. That driver's license right there

has that man's address on it, right?

A Yes, sir.

Q So you find this wallet, you know whose wallet this

is, correct?

A I didn't know the man, but ID and stuff was in there.
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Q You know his name and address, correct?

A Yes, sir.

Q Okay. And when you found this man's wallet, you're

telling us it was only a dollar in it, right?

A Yes, sir.

Q And you realize this man carried around substantial

money, right?

A I don't know. I don't know the man.

Q But you never went to the address on this driver's

license and told him you found his wallet?

A No, sir.

Q And you claim that you found this wallet up by the

Washerette?

A Yes, sir.

MR. RICHEY: Thank you.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Just one or two questions, Antonio.

A Yes, sir.

Q You didn't try to get in touch with

when you found the wallet; did you?

A No, sir.

Q But when you found out that he was a murder victim,

what did you do?

A Called his family and got in contact with Detective
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Cheek.

Q And helped Detective Cheek find that wallet, right?

A Yes, sir.

MR. MOWRY: Thank you, sir. That's all.

THE COURT: Thank you, sir. You can step down.

Mr. Mowry, call your next witness, please.

MR. MOWRY: I call Bryant Cheek.

Thereupon;

BRYANT CHEEK, after having

been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MOWRY:

Q You are Bryant Cheek?

A Yes.

Q Would you spell your last name, please, sir?

A C-H-E-E-K.

Q And what is the last name of the victim in this

particular case?

A Cheeks, with an S, C-H-E-E-K-S.

Q So a different spelling. Are y'all at all related?

A No, sir.

Q Okay. Just to make that clear for the record. What

is your job right now? What do you do?

A I work in the criminal investigation division for the

Laurens County Sheriff's Office. I'm a criminal
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investigator. My main focus is the Gray Court area on

Highway 101 South and Highway 14 and everything up to

Fountain Inn.

Q Okay. Are you occasionally, also, on call?

A Yes, sir, we do rotation on call every nine weeks.

Q And were you involved in an investigation in the

Enoree area on Halloween night of 2013?

A Yes, sir, I was on call that night.

Q How did you become aware of this case?

A The call came out from dispatch that they had a

shooting on Road.

Q And what did you do in response to that call?

A I left my residence and ran lights and siren to

Road.

Q What did you find when you got there?

A When I got to the scene at Road, I met

with Lieutenant Marty Crain and other deputies. They

started explaining to me what was going on and what they

had found so far.

Q Did you, also, meet with Ball there that night?

A Yes.

Q What was her state at that point?

A She was visibly upset, hysterical, panicky.

Q What kind of process did you go through? What steps

did you take in investigating this matter?
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A I talked with Lieutenant Crain, Sergeant Timmons,

other officers there at the scene. They began to explain

to me what happened. We, also, talked with Mr. Mr.

Walker as well as Ball.

Q Let me ask you this, at the outset, did you know

whether David Walker was a victim or a perpetrator?

A At the outset, he told me that he was a victim.

Q Okay. When did things begin to turn as far as that's

concerned?

A For me, it didn't turn -- I still treated him as a

victim because of what he had to share with us sitting

there on the porch and we were still gathering information

through the investigation.

Q And not for the truth of the matter asserted, but did

he tell you that he had been attacked by two guys that he

didn't know?

A Yes.

Q And they hit him over the head and shot him; is that

right?

A Yes.

Q Did you learn something different from Mr.

A Yes. We learned from Mr. that he had said

that David Walker -- or he pointed to the gentleman on the

porch had come to rob him.

Q And was that, in fact, David Walker?
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A Yes, it was.

Q Did he indicate whether or not anybody else was with

Mr. Walker?

A Not that I can remember. I thought he said they came

to rob me, but he was pointing at Mr. Walker.

Q Do you see David Walker on this chart?

A Yes, I do.

Q Which one is he?

A (The witness indicated.)

MR. MOWRY: And for the record, Your Honor, he is

pointing to the upper right-hand figure on State's Exhibit

No. 3.

THE COURT: Thank you.

BY MR. MOWRY:

Q What happened next?

A Talked with Mr. Walker. Of course, we were securing

the scene. We were processing the scene. EMS was there.

They were working with Mr. Walker on the front porch. EMS

was working with Mr. in the house. They

transported them to the hospital.

Q Did you go to the hospital?

A Yes. After we had processed the scene and the

deputies had collected the evidence, then I left

Road and went to Spartanburg Regional Hospital.

Q Did you speak with Mr. there?
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A No. I didn't get to speak with Mr. he was in

surgery.

Q Did you ever get to speak with Mr. before he

died?

A No, sir, I did not get to speak with Mr.

Q Was his condition just bad?

A Yes, he was in surgery that night. And then when I

went home and came back, they had taken him back down to

surgery again the following morning.

Q After Mr. died, did you speak with Ball?

A Yes.

Q What was the purpose in speaking with her that second

time?

A I wanted to give her a little time to think about her

statement. We, also, talked with her that night. We put

her in the back of one of the police cars, got her calmed

down and asked her to give us a handwritten statement to

the best of her ability of what she could recall happened.

Q What was her state?

A She was very nervous, still upset.

Q And you were in the courtroom when the 911 call was

played; is that right?

A Yes.

Q Was that pretty much the way she was?

A Yes, sir.
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Q A few days later, was she able to give another

statement?

A She was able to give us another handwritten

statement.

Q Did you have any other suspects Mr. Walker at that

point?

A Based on her statement, she had indicated to us there

were some other people out there.

Q So you had indications there were other people, but

did you know who?

A No, sir.

Q How did you become aware of Christopher Wells?

A Through the course of the investigation, what I

started doing was try to see who some of David Walker's

friends were. So I discovered some of his friends and who

his friends were, so it started there.

Q Now, was Mr. Walker arrested for this homicide?

A Not at the time.

Q Was he still in the hospital for a while?

A Yes, he was at the hospital.

Q At that point, had you focused on him as a suspect in

this case?

A Yes.

Q Go ahead and describe what you did then. You said

you were looking for some of his associates.
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A We were looking for some of his associates. Of

course, Mr. Walker was in the hospital. We did not arrest

him. Mr. Walker came out the hospital, we still had not

arrested him. We were just kind of pounding the pavement

trying to get leads and do follow-up.

Q What led you then to Christopher Wells?

A Through the course of the investigation, Ms. Ball had

given us a description on another individual that

resembled another gentleman by the name of Ty --

Q Let me ask you this, did she ever say that the

individual -- did she ever indicate to you that the

individual, Ty, was the person she saw that night5?

A No, sir, she didn't.

Q What was the reference to Ty all about then?

A She gave us a description of an individual that fit a

picture of someone that she knew, I guess, that she was

acquainted with or dealt with in the past.

Q Okay. And did you take it from there?

A Yes.

Q Where did your investigation lead you from there?

A So throughout the course of the investigation, I

looked back at the entire case. Because of the situation

of the investigation down on Road, I never did

copy the radio traffic that the other deputies were out

with Mr. Wells at the time. So when I asked dispatch to
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set the CAD aside and the recording --

Q When you say CAD, what is that?

A Everything that comes in through is recorded and is

CAD'ed with times.

Q Okay. So it's, basically, a transcript of all the

radio traffic; is that right?

A Yes, sir.

Q Let me just ask you this in general, in your

experience as an investigator, is an investigation usually

a straight line or are there a lot of branches that go off

in different directions?

A There are a lot of branches in a lot of different

directions.

Q Okay. And was this one no exception?

A No exception.

Q What was it about the CAD that you found to be

interesting?

A I started looking back at the CAD, started looking at

the various times. And then when I was looking at it, all

of a sudden, I discovered the description of the car had

been given. I didn't know our deputies had stopped a car

or one of the guys from Laurens City had gotten behind a

car. So when I saw that and I saw the name, it kind of

clicked with me from there.

Q And what name did you find?
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A Christopher Wells.

Q Okay. Where did you determine that Mr. Wells was

approached by law enforcement that night?

A On Jones Hill Road.

MR. MOWRY: And I'm referring, Your Honor, to State's

Exhibit No. 4.

BY MR. MOWRY:

Q And Jones Hill Road is right here, right?

A Yes.

Q And up here was Mr. Morris's house?

A Yes.

Q And up here, this little star, is where the -- he

says the wallet was found; is that right?

A Yes, sir.

Q How far -- what kind of distance are we talking about

here between the house and, let's say, the corner of 101

and Pleasant View?

A It's not a long way. I'm not good with the mileage.

I don't think it's more than a mile. It's kind of a short

distance. It's just kind of a road that comes straight

down and turns off.

Q Okay. And how far is this area from

Road in Enoree?

A May eight, 10, 12 miles. I'm not sure. It's a good

distance.
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Q Quite a good distance, okay. Based on your

information about Mr. Wells, what did you do?

A Based upon the information in the CAD system and

finding out that law enforcement had spoke with him that

night, I took a photo ID of him, submitted it to South

Carolina Law Enforcement Division, which they compiled a

photo lineup and then we showed it to Ms. Ball.

Q And I'm going to show you State's Exhibit No. 27. Is

this the lineup that you presented to Ball?

A Yes, sir.

Q And which photograph of Mr. Wells did you submit to

SLED -- or which photograph is Mr. Wells that you

submitted to SLED?

A Number five.

Q And the others, you have no idea who they are; is

that right?

A No, sir.

Q When SLED does something like this, prepares a lineup

like this, what are the criteria? What are they trying to

do?

A They're trying to give the witness something to look

at or can ID an individual based upon what we submit to

them.

Q And you give them information and they give you

similar-looking people; is that right?
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A Yes, sir.

Q And they compiled this themselves?

A They compiled that themselves.

Q How did you present that to Ms. Ball?

A Well, we talked with her. I told her I was going to

show her a photo lineup to see if anybody on there looked

familiar to her. So when we set the photo lineup down,

she immediately went to number five. I gave her a pen,

she circled it and I asked her to put her initials right

there indicating that she had ID'd this individual.

Q Did you, also, speak to Toris Moore?

A Yes.

Q How did you become aware of her?

A Through the course of the investigation. Again, just

pounding the pavement, following up every lead.

Q And did you take a written statement from her?

A Yes.

Q And you heard her testimony in court yesterday; is

that right?

A Yes, sir.

Q Do you recall about when Antonio Morris got in touch

with you?

A No, sir. I know it was after the incident, some time

after that. I don't really recall the date and time.

Q Okay. Describe what you did when you got that
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information.

A When I received the information that a wallet had

been discovered, I immediately went to meet with him. And

when I got there, he gave me the contents of the wallet.

I asked him to explain exactly where he found the wallet.

He kind of gave me a description of it. And I asked him

where was the wallet. He had the contents of the inside

of the wallet. He said, I threw the wallet down up on

West Main, which is across from the Dollar Store.

Q And I'm going to show you State's Exhibit No. 17. Is

this the wallet that y'all retrieved?

A Yes, sir.

Q Okay. Now, Investigator Cheeks, did you become aware

of Johnny Lee Saxon around the same time?

A Yes, sir.

Q How did you become aware of him as a possible

suspect?

A Just following up leads from various people. We

started out looking for a Johnny Tribble. He, also, went

by Johnny Tribble, but it's, also, Johnny Saxon.

Q Okay. Did Toris Moore give you information about

him?

A Yes.

Q And which one on State's Exhibit No. 3 is Johnny

Saxon?
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A This is Johnny Saxon right here.

Q All right. Do you know whether Johnny Saxon has

relatives that live on Pleasant View Road -- Pleasant View

Drive?

A Yes.

Q He does?

A Yes, sir.

Q Can you point out on this chart --

MR. MOWRY: I'm referring again, Your Honor, to

State's Exhibit No. 4.

BY MR. MOWRY:

Q Can you point out on this chart where those relatives

live?

A I think it's 172, I think.

Q So it's in this area? I'm going to put this star

there; is that about right?

A I think so.

Q Okay. I'm going to hand you what have been marked as

State's Exhibit 28, 29 and 30, and ask you if you can

identify those?

A Yes.

Q What are those, please, sir?

A These are photos that were taken at Jones Hill Road.

Q Okay. What do those depict?

A It depicts the description of the car that was given
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out that night, the BOLO.

Q And whose car is that?

A Christopher Wells.

Q Is that the same car it was on -- the same color it

was on Halloween night5?

A No, sir, it is not.

Q How do you know that?

A We discovered through the course of the investigation

that the car had been painted.

Q Okay. Do you know how long after that event that it

had been repainted?

A No, sir.

Q Okay. But that's the same car?

A Yes, sir.

Q That's Christopher Wells's car?

A Yes, sir.

MR. MOWRY: Beg the Court's indulgence, Your Honor.

THE COURT: Yes, sir.

BY MR. MOWRY:

Q Based on your investigation, what charges do you

bring against this Defendant?

A Murder, possession of a weapon during the commission

of a violent crime, armed robbery.

MR. MOWRY: Thank you, sir.

Your Honor, at this time, I would ask to enter the
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aerial photographs of River View Road, I believe, from the

crime scene. I would, also, like to introduce State's

Exhibit No. 3, the photographs, and No. 17, the wallet,

and I would like to introduce State's Exhibits 28, 29 and

30, the photographs of the car.

MR. RICHEY: No objection.

THE COURT: So I've got State's 3, State's 17, 28, 29

and 30?

MR. MOWRY: Yes, sir. And if I could confer with the

court reporter to make sure I'm not missing anything.

THE COURT: All right.

MR. MOWRY: No. 2, the aerial view of the crime

scene. Your Honor, I would, also, like to admit State's

Exhibit No. 20, 21, which are the shell casings. And in

order to keep bullets and firearms separate, I will not

introduce the magazine with the other live rounds.

THE COURT: Okay. Any objections to State's 2, 20 or

21?

MR. RICHEY: No objection, Your Honor.

THE COURT: Okay.

MR. MOWRY: And I think that's it.

THE COURT: State's 2, 3, 17, 20, 21, 28, 29, and 30

are in evidence without objection.

MR. MOWRY: Thank you, Your Honor.

(WHEREUPON, State's Exhibit Nos. 2, 3, 17, 20,
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21, 28, 29, and 30 were admitted into evidence.)

THE COURT: Mr. Richey.

CROSS-EXAMINATION

BY MR. RICHEY:

Q Okay. Mr. Cheeks, you're the last witness, so I'm

going to try not to keep you up here too long. Do you

have your report up there?

A Yes, sir.

Q This wallet right here that was found, this wallet,

Antonio Morris, he used the credit cards in that wallet;

didn't he? He took them out and used them for himself,

correct?

A I don't know.

Q Is that what you have in your report? Look at your

report and where you've got December 18th, 2013?

A Yes, sir, I have it.

Q You see where it says Antonio Morris?

A Yes, sir. It says, Antonio Morris found a wallet on

the side of the road on Pleasant View Road on 101 South.

Morris went through the wallet and kept the credit cards

from inside the wallet and threw it out in the field on

Old Lawrence Road.

Q So when he got on that witness stand and said there

were no credit cards in that wallet, he was not telling

the truth, correct? Based off your report, he was not
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telling the truth?

A Yes.

Q And he tried to use those cards?

A I don't know if he tried to use those cards.

Q And let me go back to this car. Your version of the

color was not brown, right? That night, the car wasn't

brown?

A I didn't copy the radio traffic for the description

of the car. All I copied was the BOLO -- well, ask me the

question again.

Q Let me ask it this way, you were at the house that

night, correct?

A Yes.

Q Okay. And you were privy to all the radio transfers

from law enforcement on dispatch, correct?

A No, sir.

Q You were not?

A I was privy to the radio traffic, but down in the

hole, the radio was distorted.

Q So you don't know what color the car was?

A No, sir.

Q You have no idea? It could have been red?

A No, sir.

Q Right?

A No, sir.
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Q You don't know what the color was, is that your

answer?

A Yes, sir.

Q Okay. So when you say that this depicts the color of

his car, you don't know what the color of the car was,

correct?

A It depicts the --

Q The color of the car, you did not know the color of

the car?

A No, I did not know the color of the car.

Q So you don't know what color that car was the night

that the incident occurred, correct?

A No, sir.

Q So these pictures, based on your testimony, do not

reflect the car that you saw, correct?

A I did not see the car.

Q Okay. So you said that car was painted, right?

A Yes, sir.

Q When Ball originally gave her statement, that

was that night, right?

A She gave us one statement that night, yes, sir.

Q And then, subsequently, at a time after that, she

gave you another statement a week or two after that,

correct?

A Yes, sir.
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Q And in that statement of hers, she described the car

as being brown, right?

A I think so.

Q And we know at the of the incident the car was not

brown, correct?

A Yes, sir.

Q Ball told you that the guy that was there

looked like Ty, right?

A Yes, sir.

Q And Ty is a dark-skinned, big guy, right?

A Yes, sir.

Q Did you ever put Ty in a lineup and show her?

A Yes, sir.

Q You did?

A Yes, sir.

Q And you have that lineup?

A Yes, sir.

Q Okay. And did she pick out Ty?

A No, sir.

Q So she -- your testimony is that she picked out

somebody that looked totally different than the

description she gave you?

A Say that again now.

Q This description right here -- this picture right

here, this gentleman is not dark-skinned, right?
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A No, sir.

Q So she picked out an individual that was not the

description of the guy there that night, correct, based on

this?

A Yes, sir.

Q And this is -- don't you think all this story is kind

of strange? We've got a guy that we know is a know drug

dealer, correct?

A Yes, sir.

Q That moves a lot of dope, correct?

A I don't know that for a fact.

Q But he sells it -- or sold it?

A Yes, sir.

Q Don't you think from your investigation that it's

kind of strange for somebody to knock on his door and say,

oh, I'm here to rob you? You don't find that being

strange?

MR. MOWRY: Speculation, Your Honor.

THE COURT: I'll let the question stand.

Go ahead and answer it if you can.

BY MR. RICHEY:

Q That's not your traditional robbery; is it?

A In my understanding, robberies can take on many forms

and fashions. I want to make sure I understand what

you're asking me.
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Q In your career, have you seen another one like this

where somebody come and say I'm going to rob and they go

out the house with them; have you seen that before?

A I'm not really sure if I recall any.

Q Right. So it's a first, right? From your

recollection, it would be a first because you can't recall

another one; is that correct?

A Yes.

Q And it would seem strange to you that somebody would

go to the door and voluntarily walk out the house with

somebody that's going to rob them? That would be strange

to you?

A No, sir.

Q It would not be strange if somebody opened the door

and walked out with a guy that says I'm going to rob you?

A In my understanding, if an individual knocks on the

door and walks out in the yard, I can't say whether or not

he's walking out in the yard and he knows that individual

is getting ready to rob him. I don't know.

Q These people in this case, these people are

dangerous, right? These are dangerous, right?

A I can't say they're dangerous. I've never had any

dealings with them in law enforcement.

Q Okay. But you found in your investigation, he

carried a gun, right?
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A Based on?

Q Your investigation, talking to Ball and

everybody, Cheeks carried a gun?

A Yes, sir.

Q He had large sums of money on him, right?

A Yes, sir.

Q He sold drugs and had several drug suppliers; is that

correct?

A I don't know all -- yes, sir.

Q Okay. So --

A Based on her testimony.

Q Based on her testimony, he had all these dangerous

people around him. These people -- these drug folks are

dangerous; aren't they?

A Yes, sir.

Q And it doesn't surprise you when drug dealers have a

shoot out; does it?

A No, sir.

Q You expect it, right?

A Yes, sir.

Q Because they boys, they don't play hand to hand

combat; do they?

A No, sir.

Q When they get mad, they shoot, right?

A Occasionally.
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Q And this case right here, it fits that description;

doesn't it?

A Yes.

MR. RICHEY: Thank you, sir.

MR. MOWRY: Your Honor, could I take up a matter of

law very briefly?

THE COURT: Sure.

Ladies and gentlemen of the jury, I need to take up

an issue of law with the attorneys. I'll need to ask you

to adjourn to the back. Don't discuss the case. I'll

have you back up here in a few minutes. Adjourn to the

back.

(WHEREUPON, the jury exits the courtroom at

approximately 4:08 p.m.)

THE COURT: The jury is out, Mr. Mowry.

MR. MOWRY: Your Honor, at this point, since Mr.

Richey is casting speculation on other people that might

have done the shooting, I think it would be appropriate

for the jury to know that 12 jurors in Laurens County have

found David Walker guilty beyond a reasonable doubt of

murder of And I would submit that the

State should be allowed to enter into evidence the

certified copy of the indictment and sentencing sheet in

his case.

THE COURT: Mr. Richey?
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MR. RICHEY: Judge, I didn't open the door. I just

said these people shoot. I said nothing about any other

person. I was talking about Walker and this individual,

who we've all said -- he put in evidence -- there's no way

I even remotely opened the door to let that conviction in.

MR. MOWRY: I think he kicked it open, Your Honor.

THE COURT: You're referencing the portion of the

testimony, Mr. Mowry, where he asked -- the last question

he asked this witness about, doesn't this more closely

resemble a shoot out between drug dealers' robbery, is

that kind of what you're getting at?

MR. MOWRY: That's exactly what I'm getting at, Your

Honor. And I think the jury should be -- in order to give

them a complete picture in this case, they should know

that David Walker has already been convicted in this case.

THE COURT: The Court would like to take a moment to

reflect on that, Mr. Mowry. However, would it be possible

-- or wouldn't it be possible for the State to, perhaps,

rehabilitate this witness's testimony -- if that is what

was asked on cross, would it not be possible for you to

then on redirect ask this investigator well, did you

pursue the possibility that this was a shoot out? Or what

led you to conclude that it was not a drug-related type of

-- drug dealer on drug dealer kind of offense? The Court

is sympathetic with the way the question was asked, but

305



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

306

the Court, of course, has many considerations.

MR. MOWRY: Yes, sir.

THE COURT: Usually, there are two avenues by which

that can be achieved. But let me reflect on that and,

perhaps, you can gather your thoughts in the event I would

rule against you on that. We'll take about five minutes

while I consult with my law clerk on that question.

Mr. Cheek, you can step down and make yourself

comfortable. Just don't discuss your testimony with the

solicitor or anyone else while we're on break.

Will this be your last witness?

MR. MOWRY: Yes, sir.

(WHEREUPON, a short break was taken.)

THE COURT: We'll go back on the record. With

regards to the request by the State, the jury is -- first

of all, these jurors are not idiots. I've been observing

them and they've been paying attention. They've heard the

testimony. They, clearly, understand that the State's

theory of the case is that Mr. Walker was the shooter.

MR. MOWRY: Yes, sir.

THE COURT: The 50-cent question -- well, the first

question that the Court has to answer is whether the door

was opened. I disagree with the State's characterization

that it was kicked open, but I would agree that the door

was opened to a degree by that last series of questions
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concerning drug dealers and isn't it possible that this is

a drug-on-drug-type of a thing. I'm certain that the

State can rehabilitate this witness, but at the same time,

in light of those questions, in light of the evidence as a

whole, I have the sneaking suspicion that the jury has

already concluded that Mr. Walker is not walking around

Laurens County.

So what the Court is inclined to do, I'm not going to

allow you to ask this witness whether or not 12 people

from Laurens County in this very courtroom on February the

25th of 2015 found Mr. Walker guilty of the crime of

murder. I will allow you to ask this witness is it your

understanding that Mr. Walker is currently in the

Department of Corrections serving a sentence for murder in

this incident. So I will allow you to ask them that.

The Court will, also, be giving the jury an

instruction -- because the one thing the Court wants to be

certain of is that the jury understands that this case has

to stand alone as it relates to this Defendant, Mr. Wells.

The fact that Mr. Walker was tried and convicted by 12

people is not relevant to that ultimate question.

But, again, these jurors are not idiots. And I think

that the first question if I sent this question back to

them, based on my experience -- and this is only the

eighth murder I've tried in the last eight months. But my
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experience is that the first question I would get from the

jury is okay, we're just curious what happened to Mr.

Walker? And, clearly, the evidence points out the State's

theory that -- and the State's theory has been made

abundantly clear to them. I will allow you to ask this

deputy that question about Mr. Walker's current custody

status, but I would ask that you phrase it the way I did.

MR. MOWRY: I'm trying to write that down just as you

said it, Your Honor. Are you familiar with the fact that

David Walker is in the South Carolina Department of

Corrections --

THE COURT: Serving time for this homicide. And that

is a proportional response to the degree in which the door

was opened. It also is consistent with the State's theory

with the Court charging the jury -- and what I'm going to

do is use the modified charge where you're trying, you

know, several co-defendants, you know that charge from the

bench book.

I'll modify that somewhat so that it is perfectly

clear to the jury that the evidence in this case has to be

judged only as it relates to the culpability of Mr. Wells

himself and anything else is not a proper consideration.

So I'll have to play with that a little bit this evening,

but I will allow you to ask this witness that question

because, again, it is consistent with the State's theory.
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It's along the lines of evidence that's already been

presented that the jury has already heard about. They

know that Walker is the shooter in this case. It does no

harm to the potential defense that maybe Ty was the person

standing with Mr. Walker, which is kind of what I've

heard, perhaps, from the right side of the courtroom. It

does no damage, it does no violence to that, and the

prejudice is minimal. Again, it's a proportional question

in light of the last series of questions that were asked.

If you, also, want to rehabilitate this witness about

his investigation and how he concluded this was not a drug

transaction, that's fine, too, however, you want to play

it. I'm not going to gag you on that.

But that's my ruling. I understand the Defense does

object.

Let's have the jury out.

MR. MOWRY: Thank you, Your Honor.

THE COURT: And you do not need to contemporaneously

object, you are covered.

MR. MOWRY: Thank you, Your Honor.

(WHEREUPON, the jury enters the courtroom at

approximately 4:35 p.m.)

THE BAILIFF: All the jury is present, Your Honor.

THE COURT: Let the record reflect the jury is back.

Mr. Mowry, you may continue with your redirect, sir.
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MR. MOWRY: Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. MOWRY:

Q Investigator Cheek, in your study of the CAD, the

report of the radio traffic, the log, I guess, of the

radio traffic that was kept that night, you became

familiar with Patrolman Ashley and Deputy McMahan's

encounter with the car, Mr. Wells; is that right?

A I didn't at the time.

Q Well, you became familiar with it?

A I became familiar, yes.

Q Were you able to look at the time elapsed between the

report of the incident on Road and the

encounter?

A Yes.

Q Did the time fit? Could the vehicle -- in that time,

would it have fit for the vehicle to go from here to here?

A From where to --

Q From Road to --

A To Gray Court.

Q Well, to where they encountered the vehicle on 101?

A Yes.

Q It fit?

A Yes.

Q Is there a fairly direct route to get there? Are you
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familiar with the roads?

A No, sir, not familiar with the roads.

Q Okay. But the time fit; is that right?

A Yes, sir.

Q And you had an opportunity in court to hear the 911

audio; is that right?

A Yes, sir.

Q Do you recall on there Ball talking about a

brown car?

A Yes, sir.

Q So she reported it contemporaneously; is that right?

A Yes, sir.

Q And that's what she saw?

A That's what she saw.

Q During the course of your investigation, was there

any evidence that this was a shooting by a drug rival?

A No, sir.

Q Who did the victim say to you was his assailant?

A David Walker.

Q Did he identify anyone else as his assailant?

A No, sir.

Q Did Toris Moore give you the name of David Walker?

A Yes, sir.

Q Christopher Wells?

A Yes, sir.
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Q Johnny Lee Saxon?

A Yes, sir.

Q Where was the wallet found by Antonio Morris,

according to your investigation?

A Right off of Highway 101 on Pleasant View Drive.

Q Where did Johnny Lee Saxon have family?

A Pleasant View Drive.

Q Where did Christopher Wells have a girlfriend?

A Jones Hill.

Q Right off of Pleasant View, right?

A Yes, sir.

Q Are you familiar with the fact that David Walker is

in the South Carolina Department of Corrections serving

time for this homicide?

A Yes, sir.

MR. MOWRY: No further questions, Your Honor.

THE COURT: Any further questions?

RECROSS-EXAMINATION

BY MR. RICHEY:

Q Officer, you don't, actually, know where that wallet

was found, correct?

A I know where Mr. Morris took me to.

Q Where he told you it was found, but other than that,

you don't have any idea where that wallet was found?

A He told me it was found at the corner of 101 and
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Pleasant View Drive.

Q Right. Other than that, you don't have any other

independent evidence that wallet was found at that place?

A Nothing but what he told me.

MR. RICHEY: Thank you, sir.

THE COURT: Thank you for coming. You may step down.

Call your next witness.

MR. MOWRY: Your Honor, that's the State's case. We

rest at this time.

THE COURT: Ladies and gentlemen of the jury, here's

what we're going to do. There's a few legal matters that

I do need to address with the attorneys. What I'm going

to ask is that you be back in the jury room tomorrow

morning -- I'll ask that you be back at the same time,

okay, 9:30, please. Be back in the jury room at 9:30. At

that point in time, we'll proceed with the case.

Again, do not discuss the case this evening while

you're on break. Talk about anything else, don't talk

about the case. I trust y'all will have a pleasant

evening. We're going to stick around and do some more

stuff, some more motions and a few other things that we

have to address on this case. I'll see you at 9:30 and

we'll resume at that point in time. Have a great night.

(WHEREUPON, the jury leaves the courtroom at

4:42 p.m.)
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THE COURT: At this point, Mr. Richey, you move for a

directed verdict; is that correct, sir.

MR. RICHEY: Yes, Your Honor. Looking at the

evidence in the light most favorable to the State, they

cannot prove the elements of the charges against my

client.

THE COURT: In the light most favorable to the State,

considering the law and the testimony, the Court would

deny that motion. The Court does find there is sufficient

direct and circumstantial evidence. Direct evidence,

namely, direct identification by a person present at the

scene. Additionally, there is circumstantial evidence in

this case which would warrant submitting the case to a

jury.

Mr. Richey, I'm assuming that you've had an

opportunity to discuss with Mr. Wells whether or not he's

choosing to testify or y'all intend to present a defense;

is that correct?

MR. RICHEY: Yes, Your Honor.

THE COURT: It's done a variety of ways. Nowadays, I

think it's typical for me to ask him a few questions about

his right to testify. Are you comfortable with me

proceeding with that?

MR. RICHEY: I'm comfortable with the Court inquiring

of him, yes, sir, I am.
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THE COURT: Mr. Wells, you can stay seated. I do

need to ask you a few questions, okay, sir, just under

oath. So if you would, just raise your right hand for me.

Thereupon;

CHRISTOPHER WELLS, after

having been duly sworn, testified as follows:

THE COURT: These are simple questions. I just need

you to understand the responses I get have to be honest,

okay, Mr. Wells? And you can put your hand down. Thank

you, sir.

Mr. Wells, at this point in the trial, we've reached

that part of the trial where you can present a defense.

And I need to explain to you certain rights that you have

under the Fifth Amendment to the United States

Constitution. Okay, sir?

THE DEFENDANT: Yes, sir.

THE COURT: At this point in time, the State has

rested. And if you need to ask me about anything I

explain to you in greater detail, just let me know. I'll

let you talk to me. I'll let you talk to Mr. Richey. But

if you don't understand something I'm telling you, I need

you to tell me, okay, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Now, again, Mr. Wells, we've reached this

point in the trial where you have a right to present a
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defense. And you, also, have the right to claim the

protections given to you by the Fifth Amendment of the

U.S. Constitution. Basically, this amendment says you

cannot be forced to be a witness against yourself in any

criminal case. Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Thank you. Now, Mr. Wells, what that

means is that, basically, the solicitor cannot force you

to take the stand, the Court cannot make you take the

stand, Mr. Richey cannot make you take the stand. No one

can force you to be a witness in this particular case. Do

you understand that, Mr. Wells?

THE DEFENDANT: Yes, sir.

THE COURT: Now, Mr. Wells, this is a personal right,

your Fifth Amendment right to testify or not to testify is

a personal right. Only you can waive it. If you decide

to testify, Mr. Wells, please, understand you'll be

subject to the same rules of cross-examination that govern

the other witnesses. So the solicitor would be able to

ask you about any relevant material or any relevant

questions that the solicitor wants to ask you about.

Do you understand that, sir?

THE DEFENDANT: Yes.

THE COURT: So if you choose to testify, obviously,

you'll be subject to the same questioning process that we
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have seen with other witnesses.

Additionally, aside from your conviction for

voluntary manslaughter some years ago, I think the

solicitor said it was '92 or something like that, aside

from that, I really don't know what your criminal history

holds. And it's possible that the Court would allow the

State to inquire of you or to bring out the fact that

maybe you've been convicted of other crimes, perhaps,

crimes involving dishonesty or crimes that carry more than

a year in prison if the Court determines that the

probative value outweighs any prejudice to you.

So understand, Mr. Wells, that if you decide to

testify, this decision has to be made freely, voluntarily

and with the understanding of all the protections

guaranteed to you under the Fifth Amendment.

Do you understand what I've told you so far, sir?

THE DEFENDANT: Yes.

THE COURT: Very good. If you decide not to testify,

Mr. Wells, I would instruct the jury that they cannot give

the fact that you did not testify any consideration

whatsoever in deciding whether you're, actually, guilty of

this crime. They can't talk about it. They can't discuss

it and they're not to infer anything negative about you

because of the fact you didn't testify.

Do you understand that, Mr. Wells?
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THE DEFENDANT: Yes.

THE COURT: Now, Mr. Wells, it's entirely up to you

on whether or not you want to testify. You can chat with

your family about this. You can talk to your attorney

about this. Truthfully, I would suggest strongly that you

rely upon the advice of your attorney as far as whether or

not you choose to testify or even present a defense.

Because, obviously, if you choose not to present a

defense, then your may get -- or your lawyer will get last

argument and sometimes that's a very valuable thing from

the defense side of things.

Do you understand that, Mr. Wells?

THE DEFENDANT: Yes, sir.

THE COURT: So any decision on whether or not you

testify, it's entirely up to you. The final decision has

to be yours.

Have you understood everything I've talked to you

about, Mr. Wells?

THE DEFENDANT: Yes, sir.

THE COURT: The way I usually leave it is if Mr.

Richey were to call you as a witness, I will assume you

have voluntarily waived your right under the Fifth

Amendment. Is that a good way to handle it for you, sir,

or do you know if you want to testify at this point in

time? Have you made that decision?
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THE DEFENDANT: (There was no response.)

THE COURT: If you haven't made a decision, just tell

me and you can think about it tonight, you can talk to Mr.

Richey some more, if you want to leave it like that.

THE DEFENDANT: Let me talk about it.

THE COURT: That's perfectly fine. Very good. Just

let me know what y'all decide to do in the morning.

Anything else we need to cover this evening?

MR. MOWRY: I don't think so, Your Honor.

THE COURT: My law clerk has been working on the jury

instructions. This is not her first rodeo either, so she

will be e-mailing those to y'all sometime this evening

that you can take a look at.

MR. MOWRY: Your Honor, I've got the copy that you

had distributed for Mr. Walker's trial. Would it be

similar to that, do you anticipate?

THE COURT: Perhaps, it will. Perhaps, it won't. I

need to look at what she has been working on. We will be

giving an instruction on felony murder inference, not

felony murder rule, felony murder inference, the same

language, an inference of malice can arise, that kind of

thing, but the jury is free to reject that inference. At

this point in time, we're charging hand of one, mere

presence, prior record of a witness, based upon the fellow

who testified this afternoon. And then I've got to tweak
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the multiple co-defendant instruction to make it clear to

the jury that they have to judge this case based on the

evidence not against Mr. Walker --

MR. MOWRY: Yes, sir.

THE COURT: -- or the other guy, but solely against

Mr. Wells. So that's what I'll be charging so far. If

there are any other additions that you can think of right

now, go ahead and let me know and we'll put them in there.

But we will e-mail this to you, gentlemen, sometime this

evening.

MR. MOWRY: Sounds very good.

MR. RICHEY: Thank you, Your Honor.

MR. MOWRY: What time are we starting in the morning?

THE COURT: If y'all don't mind, if we could,

perhaps, start at maybe 9:15 in the event Mr. Wells

chooses not to testify. That way, we can go straight to

closing arguments and charge.

Do you anticipate any additional witnesses if Mr.

Wells weren't to testify?

MR. RICHEY: No, Your Honor.

THE COURT: Okay. Very good.

So if there is going to be a defense case, it will be

Mr. Wells alone, that's what I'm hearing. If that

changes, just let me know. Otherwise, we'll plan on going

straight into closings and charge.
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MR. MOWRY: Very good.

THE COURT: See y'all in the morning, around 9:15 if

y'all could.

(WHEREUPON, the proceedings were adjourned for

the day to be reconvened on Wednesday, April 27, 2016.)

Day 3 - WEDNESDAY, April 27, 2016

THE COURT: We'll go ahead and go back on the record

in the State vs. Mr. Wells. The record should reflect

that, first of all, of course, the Defendant is present,

along with counsel.

A few housekeeping matters that we need to address.

First of all, my clerk has already given to you a copy of

the proposed instructions. We just realized that we

omitted two things from the instructions that I think will

need to be included based upon conversations that we had

in the courtroom this morning off the record.

First, Mr. Richey, Mr. Wells, it's my understanding

that Mr. Wells is not going to be testifying; is that

correct?

MR. RICHEY: Yes, sir.

THE COURT: Is that accurate, Mr. Wells? Is that

correct, sir, you've chosen not to testify?

(Pause.)

THE COURT: And the reason I'm asking, Mr. Wells, in

anticipation of your not testifying, I need to include
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some instructions for the jury that there's no inference

raised against you because of your not testifying, that

the jury is not to consider that in any way, shape or

form. That's the reason I was asking that question. I

need to include that language at this point in time in the

instructions.

THE DEFENDANT: No, I ain't going to testify.

THE COURT: All right.

Additionally, I did not include in the instructions

the limiting language that I said I was going to include

yesterday. I e-mailed that to my clerk. I thought it had

been copied to y'all, but it did not go through. What I

have added as it relates to Mr. Walker and the other

co-defendants, I added a portion to the instructions that

says, You've heard testimony that three individuals were

charged in connection with this incident. Only Mr. Wells

is on trial in this case, therefore, the evidence against

Mr. Wells must be considered separately and apart from the

cases against any other defendant and the manner in which

a case against any other defendant has been resolved. In

short, you must consider the evidence in this case in its

totality only as it relates to Mr. Wells without regard to

the case of any other co-defendant.

So that was the limiting language I put in there.

MR. MOWRY: No problem from the State, Your Honor.
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MR. RICHEY: That's fine, Your Honor.

THE COURT: Additionally, it was brought to my

attention last night that we did have an issue with one of

the jurors.

Which juror is it, Mr. Neely?

MR. NEELY: I believe it was the younger female juror

that was sitting in the middle front.

THE COURT: Do we have her name? I think you gave it

to me yesterday. Did you give it to me yesterday?

MR. NEELY: I don't have her name.

THE CLERK: I think it's Kayla Windley.

THE COURT: Windley?

THE CLERK: Yes. #10 on the list.

THE COURT: Okay.

THE CLERK: 192 is her juror number.

THE COURT: Apparently, one of the officers saw her

sitting outside waiting for a ride yesterday -- one of the

officers who had testified in the case saw her sitting

waiting for her ride, offered to give her a ride and,

apparently, did, in fact, give her a ride home. I don't

know what the Defendant's position is on her, but,

apparently, she is the younger, I believe, black-haired

lady sitting on the front row, somewhat of a petite build,

if I'm not mistaken. I may be mistaken, but I'm thinking

that that's the juror. I'm seeing some heads nod out
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there.

MR. MOWRY: Yes, sir, that, apparently, is the one.

I did not see it, but that's what was reported to me.

THE COURT: Obviously, if the Defense wants, I'll

replace her. If they feel like they'd rather keep her --

I was assured, and I'm assuming, Solicitor, that

you've already spoken to the officer and that there was no

conversation about this case?

MR. MOWRY: No, sir. He said it was very innocent.

He did not intend for there to be a problem. There wasn't

any collusion or anything, but -- Your Honor, if I may

state the State's position. That's what we've got

alternates for. And to avoid any appearance of

impropriety, it might be a good idea to use the alternate.

MR. RICHEY: Your Honor, my client, he can't remember

which one she is, so he would like for her to be brought

out so he can see because he may want to keep her.

THE COURT: Very good.

And you say you believe her name is Lindley?

THE CLERK: Windley.

THE COURT: Ask Ms. Windley to step out here, okay?

And it's Officer Ashley?

MR. MOWRY: Yes, sir.

(WHEREUPON, Ms. Windley enters the courtroom.)

THE COURT: Hey, Ms. Windley, how are you?

324



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

325

THE JUROR: Good.

THE COURT: First thing, you're not in trouble, so

don't be nervous. I just need to ask you a quick

question. It was related to me after we finished up

yesterday that you were waiting on a ride outside the

courthouse and that one of the officers, who had testified

in this case, I think it was Officer Ashley, happened to

see you sitting there and then offered you a ride home.

Are you the juror that got a ride home from him?

THE JUROR: That's correct.

THE COURT: At any point in time when you got that

ride did y'all discuss the case in any way?

THE JUROR: No, sir.

THE COURT: He just gave you a lift? How far is it

to your house from here?

THE JUROR: In driving time, maybe 20 minutes.

THE COURT: Okay. And I'm assuming that you -- even

though he helped you out and gave you that ride, that lift

yesterday, are you able to still sit as a fair and

impartial juror being fair to everybody involved in this?

THE JUROR: Of course. Of course.

THE COURT: Very good, Ms. Windley. Thank you very

much. You can go back.

(WHEREUPON, the juror exits the courtroom.)

THE COURT: All right. Gentlemen, thoughts?
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MR. MOWRY: I'll leave it to the Defense and you,

Your Honor.

MR. RICHEY: We want her. My client says he wants

her to stay.

THE COURT: You'd rather keep her. Okay. Very good.

If there were to be any prejudice, the prejudice

would adhere to the Defendant, and since they want her to

stick around, we'll let Ms. Windley continue to serve.

All right. I need to print out the final version of

the instructions. Let me get a copy of that.

When we come back, Mr. Richey, you can rest on the

record. We'll go straight into closings. Of course,

you'll have final closing.

MR. RICHEY: Thank you, Your Honor.

THE COURT: Five minutes while we get this.

(WHEREUPON, a short break was taken.)

THE COURT: We will go back on the record. The Court

has the instructions at this particular point in time.

When I bring the jury out, Mr. Richey, I'll just turn

to you and at that point in time, you can rest and we'll

go straight into closings.

MR. RICHEY: Yes, sir.

THE COURT: Ask the bailiffs to bring the jury out.

(WHEREUPON, the jury enters the courtroom at

10:10 a.m.)
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THE BAILIFF: All jurors are present.

THE COURT: Thank you.

Ladies and gentlemen of the jury, again, I apologize

for keeping you waiting. We were working out here on a

few matters that did not involve you. We are, of course,

still engaged in the case of the State vs. Mr. Wells. At

this point, the State has rested.

Mr. Richey.

MR. RICHEY: The Defense rest at this time, Your

Honor.

THE COURT: Ladies and gentlemen, we have reached

that point in the trial where you have received all the

evidence that you're going to have in order to judge this

case. At this point in time, the attorneys will be given

an opportunity to give either a closing argument or their

closing summation.

Normally, when the lawyers talk to you in their

closings, it's normal for them to reference facts or

testimony or evidence that has been introduced into the

record. I will tell you that since you are the sole

judges of the facts that if at any time they say something

about the facts, the lawyers say something about the facts

and it differs from what you recall the testimony being,

you should go with your recollection, of course, because

you're the judge of the facts in this case. Not the
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attorneys, not the Court, you're the sole judges of the

facts.

For example, if they were to say that yesterday, the

weather was cold, rainy and miserable and you recall

yesterday being the most perfect spring day, you should go

with your recollection of the weather as opposed to what

they say it was.

The way we will proceed is the State will go first

with their closing, to be followed by Mr. Richey.

So at this point in time, Solicitor, you're recognize

for your closing.

MR. MOWRY: Thank you very much, Your Honor.

Closing Statement by Mr. Mowry

MR. MOWRY: Ladies and gentlemen, we've come to the

time where, as the Judge said, you've gotten everything

you're going to get, except for lawyers flapping their

gums.

I wanted to talk with you for a few minutes about the

law in the case. I want to tie that law in to the facts

that you've heard over the last couple of days. This is

the only opportunity that I get -- or the last opportunity

that I get to talk with you, for which some of you may be

eternally grateful. But what I want you to do is remember

what you've heard and remember what I'm telling you now.

Because I don't get another chance. Mr. Richey will get
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the last argument. And that's a powerful tool in our

system.

But I want to talk with you a little bit about the

law in the case. Remember, I told you at the start of the

trial that a murder is an unlawful killing. Well, was

doing anything that deserved killing?

Yes, he dealt drugs. And some of you may say well, drug

dealers deserve killing. That didn't give David Walker

and Johnny Saxon and Christopher Wells the authority to be

judges, jurors and executioners. This was an unlawful

killing. Without justification, without excuse of a human

being. No doubt about that. With malice, either

expressed or implied.

His Honor is going to instruct you a little later on

that malice can either be expressed -- and that is saying

-- somebody saying I am going to kill you. That would be

expressed malice. And then you can infer malice from the

surrounding circumstances. His Honor is going to instruct

you that you can infer malice from the fact that the

homicide was committing during the commission of a felony.

Armed robbery. That's stealing property from

somebody with the threat of the use of a deadly weapon.

What did you hear from Ball? I'm here to rob you.

This weapon was used in the commission of that unlawful

act. By force or violence, intimidation while armed with
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a deadly weapon. This weapon that Toris Moore told you

David Walker told her was Christopher Wells's killed

Oh, it most assuredly is a deadly

weapon.

Possession of a firearm during the commission of a

violent crime is another crime that Mr. Wells has been

charged with. Murder and armed robbery are both violent

crimes. His Honor will instruct you of that.

Now, can we prove to you that Christopher Wells was

the trigger man? No. We don't have any eyewitnesses that

can come in here and testify to that. No doubt about it.

Ball heard the altercation. She testified that she

heard the gunshots and then went out. But she did not see

who pulled the trigger, so we cannot prove that

Christopher Wells was in actual physical custody of that

gun. We cannot prove to you that he's the one that pulled

the trigger.

But His Honor is going to instruct you about

constructive possession as well. Constructive possession

-- listen carefully to his charge. That means that

several people can possess the same thing at the same

time. Listen carefully to that charge when that times

comes up.

Criminal conspiracy. This is a meeting of the minds.

Several people combining together, getting together and
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coming to an agreement to commit a criminal act. It

started out as a plan to go to Enoree to rob, then it

extended out to a murder.

His Honor will instruct you of the legal principle, I

guess is the good word, in South Carolina of the hand of

one is the hand of all. There's a very good reason behind

this. Basically, it keeps people from getting together as

a mob and carrying out some kind of illegal act. And

that's what we, essentially, have here.

We have three men, Wells, Saxon and Walker, getting

together, planning out, going to Enoree. Remember what

they told Toris Moore. They told her this before. We're

going to Enoree and we're going to rob a drug dealer that

lives with a white woman. And is that what happened? I

submit to you that it did.

The whole idea behind the hand of one is the hand of

all is that one person acting alone might well not commit

a crime. But if you get a group together, that group

dynamic kind of builds up. You get some people egging

other people on, other people not wanting to fail in the

eyes of the other folks. So that group can a lot of times

do an act that the individuals alone would never do. That

is why the hand of one is the hand of all is a principle

of law in South Carolina. His Honor will instruct you on

that as well.
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And remember, His Honor will instruct you about the

inference of malice that arises during the commission of a

felony. If a homicide is committed during the commission

of a felony, you can infer that there was malice involved

with that killing, which might well make it murder in your

eyes.

His Honor is going to instruct on the concepts of

direct and circumstantial evidence. Both of them are

present here. Direct evidence is eyewitness testimony.

Ball saw Christopher Wells in the driveway. She was

able to describe the car, Wells's car. And you have

circumstantial evidence as well. Circumstantial evidence

you can consider as pieces in a puzzle, that taken by

themselves are not of that great significance, but when

you start putting them together, all of a sudden, just

like a puzzle, the big picture emerges.

The fact that the victim's wallet was discovered in

Gray Court by itself may not have been that significant.

But when you start putting the other pieces together,

Toris Moore talking about how Saxon and Wells and Walker

were together going to rob as it turns

out, in Enoree; the fact that Officer Ashley followed the

car down 101; the fact that the car drove erratically or

evasively; the fact that the wallet is found within a

short distance of both Saxon's family's house and Wells's
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girlfriend's house. All of those are pieces that come

together circumstantially to give you the complete

picture.

So, ladies and gentlemen, let me talk about how this

law fits in together. You know, there's a principle of

philosophy that I hear every once in a while called

Occam's Razor. And it says, basically, that the simplest

explanation of an occurrence is usually the best one.

Perhaps, even the most accurate.

So let's consider this case in that regard. We know

that was mortally wounded at his home on

Halloween night in 2013. We know that David Lee Walker,

this man right here, was found sitting wounded on

front porch after the incident. We know that

David Lee Walker had been in Gray Court that evening not

long before this incident, that he had been there in

search of a gun from Toris Moore. He wanted to borrow a

gun he thought she had. They had this one, but they

wanted a second one.

Now, when you saw Toris testify, I can tell you it

was fairly obvious that David Lee Walker's niece wanted to

be anywhere else but here. She didn't want to be here.

She had no desire whatsoever to be in this courtroom. You

could tell that from her demeanor. But what she testified

to about her uncle's conversation with her and his
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associates rings true. And that's what I want you to take

back there. She's got no reason to come in here and tell

the story she did unless it's the truth. Why is she going

to put her own kin in jeopardy?

Walker told her that they were going to go rob a drug

dealer in Enoree who lived with a white woman. As I said,

they wanted a second gun, not just this one. We know from

her testimony that Walker was in the company of Saxon and

Wells. We know that they were traveling in Christopher

Wells's car. And we know from her testimony that the

conspiracy had already begun. They had already entered

into a meeting of the minds to commit a criminal act.

They had already decided here's what we're going to do.

And she knew about this several hours before. She

didn't want any part of it. So she came up with a story

that the gun -- she didn't have it. It wasn't available.

They couldn't have it. And off they went. Apparently,

maybe, they decided that one gun was enough.

So how did David Walker get from Enoree in, say, an

hour, hour and a half -- get from Gray Court, I should

say. David Walker, who is found wounded on

front porch sometime between 11:30 and midnight

on Halloween night of 2013, how did he get from Gray Court

to Enoree? It's 10 or 12 miles. We're talking an hour

and a half. He, certainly, didn't walk it. Weren't any
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other cars found.

The simplest explanation, ladies and gentlemen, is

that these three carried out the plan that Walker had

outlined to Toris Moore. That they used Wells's car, that

box-style car, that you can see in these pictures. That

they drove from Gray Court to Enoree because they were

going to rob a man that Ball told

you had habitually carried a big wad of cash and probably

wasn't going to report this to law enforcement. They

figured this was an easy, safe score. They figured three

on one, even with only one gun. This was an easy score.

Remember, Dr. Ward told us that was

61 years old. I'm almost that old, so I know it's not

ancient, but it's not 40 and it's not 20. He was 61 years

old. He was five foot, nine, 140. Remember, what Andrew

Ashley put in his report, that Christopher Wells was

nearly a hundred pounds heavier, 235 pounds. They hadn't

counted on fighting back. They just

thought they were going to grab the wallet and go. But he

did, he did fight back. He managed to shoot and wound

Walker before this trio put him down himself.

Now, remember, Ball wanted to get

into his car. She wanted to drive him to the hospital.

That's what she testified to. She wanted to get him

there, but couldn't. Because the only set of keys that
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had had been stolen by these robbers

along with wallet. The fact that they

took his keys and his wallet, the fact that they did it at

gunpoint while armed with a deadly weapon, ladies and

gentlemen, that's armed robbery.

Now, you'll have all the evidence with you back there

in the jury room. You'll have the 911 call. If you want

to hear that again, we can make arrangements to do that.

That's your province. You make that decision. But you

can hear the desperation and hysteria in Ball's

voice. I submit to you that's no act. That was real.

You can hear her description at the top of the

driveway. They did a lot of talking about colors of the

car. But she said that the car was brown. That's what

she said in the recording. That's what she wrote several

days later in her written statement. Her perception that

night was it was brown. But she explained to you, it's

under a mercury light. I may be wrong, but that's the way

it looked to me that night. And that's the description

that went out.

But you can hear the description of the car, the

box-style car. The description of the car that matches

the description of the car owned by the man she saw

backing up the driveway, Christopher Wells. That she saw

face to face as she came out after the gunshots subsided.
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She saw Christopher Wells backing up the driveway. Her

description of the box-style car matches up with these

pictures.

And, ladies and gentlemen, it was a description

accurate enough for Andrew Ashley to have decided this is

worthy of investigation when a short time after the

shooting in Enoree, he encountered a box-style car,

box-style sedan on Highway 101 heading towards Gray Court.

He turned around and followed the vehicle. And where did

that car go, ladies and gentlemen? It went, amazingly

enough, to Pleasant View Drive with a lot of twists and

turns that really weren't necessary. The car could have

come in, could have gone across here, could have gone

straight down here and made this turn. But instead, they

turned here, they turned here, they go up here, they turn

here. Little evasive. The same street that Antonio

Morris found the wallet. Same street -- or same area, at

least, that Christopher Wells's girlfriend lived on. Same

street, ladies and gentlemen, that Johnny Lee Saxon's

family lives on.

Now, do you need a complicated, convoluted

explanation? No, not when simple is the best. By some

luck and by some good police work, Andrew Ashley happened

to follow the right car to the right place. He didn't

know that that night. He checked it out as much as he
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could. He wasn't sure if there was anything there. He

was told no, that's probably the wrong color. They're

saying it's brown. So you can imagine how Saxon and Wells

felt when they're fleeing the scene of what eventually

became a homicide and, all of a sudden, they see a police

car coming towards them and then stop and turn around and

get behind them. That's why all that evasive driving.

They knew what was going on.

Now, I don't know if Saxon stayed as the driver on

the trip from Enoree to Gray Court. Ball said she

saw the car come pulling across the driveway and she saw

Christopher Wells go running up the drive. He backed away

from her for several steps, turned around and ran. Where

did he get in? She said the back passenger side door is

where he got in. He jumped in the back seat and the car

took off. So I don't know if Saxon stayed the driver the

whole time they were going to Gray Court. I don't know if

he and Wells switched in transient. And I don't know if

Saxon bailed out on Pleasant View Drive. You heard

Officer Ashley say, I lost sight of them. I was, he said,

a quarter of a mile behind them. He was a distance behind

them. So there was a time when he didn't see them. He

lost sight of them. But I don't know if he got out there

-- if Saxon got out there or he went with Wells to his

girlfriend's house, Well's girlfriend house.
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Remember, the officers, McMahan and Ashley, said they

never went inside Wells's girlfriend's house. Never did.

So who's to say Saxon wasn't in there? It doesn't matter,

though. It doesn't matter. Because we do know that

Wells, the car and the wallet all made that trip from

Enoree to this area of Gray Court, 10 or 12 miles away.

Now, what does that mean, ladies and gentlemen? What

does that mean for us? Well, it means that we can tie

Christopher Wells to the crime before the shooting of

when the conspirators were in Gray Court

trying to get the second gun from Toris Moore. And we can

tie him to the shooting when it happened based on the

testimony of Ball, her eyewitness identification of

him.

His Honor is going to tell you about mere presence.

Mere presence at a crime is not enough to convict. But

Christopher Wells wasn't merely present. It was his car,

it was his gun and he was there to rob

Just like Saxon, just like Walker, Christopher Wells was

there to commit a robbery and ended up being responsible

for a murder.

So we can tie it to him before, we can tie him in

during and we can tie him in after. Once again, how else

did wallet get from Enoree to Gray

Court and to the same street where Saxon lived to the same
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neighborhood that Wells's girlfriend lived, except by

traveling in Wells's car with Wells and Saxon. Ladies and

gentlemen, they divided the cash between them and pitched

the wallet where they figured, okay, this isn't going to

incriminate us.

Ladies and gentlemen, do you remember what Toris

Moore said Wells's nickname and the name she knew him by

was? Well, remember, again, according to Toris, it was

his gun. It was his gun that Walker referred to. We've

already got one, we need another. It was Wells's car.

Wells had wallet and cash. He was

well and truly nightmare, ladies and

gentlemen.

Now, Mr. Richey has made quite a bit about

occupation. I doubt any of us consider that a

badge of honor that he was wearing. You might not have

liked Ball's lifestyle at the time. You might not

like Antonio Morris's criminal record. But what you have

to ask about -- yeah, what he did might

have been a dangerous occupation -- did that give these

three any authority, any basis for going over there and

robbing him and gunning him down? And the answer is no.

Ball's lifestyle and Antonio Morris's criminal

record, you might not like them, but the question is, were

they believable? Did what they told you from the witness
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stand ring true to you? And I think you can agree that it

did.

Now, Mr. Richey, has been forced to play the hand

he's been dealt. And he's done an admirable job of it.

He's been kind of like a slight of hand magician. He'll

do something up here while the other hand is doing the

trick. It's called misdirection. He's trying to convince

you that issues like skin tone or car color make up for

all the incriminating evidence that the State has brought

against Wells. He keeps bringing up Ty and tries to

misdirect you with that. Remember, Ball used Ty as

an example. The frame was like Ty. The beard was like

Ty. This was not as a suspect. She didn't think did it.

She knew Ty. If it was Ty, she would have said so.

Based on her observations that night, based on her

recollection that night, she picked him out of this

lineup. She picked Wells out of this lineup. Now, either

she is making a remarkable, incredible coincidence for

that's the guy. And the simplest explanation is, ladies

and gentlemen, is that's the guy.

Mr. Richey has also talked about an anonymous phantom

rival of doing the killing, when we know

that David Walker has been convicted of this homicide.

David Walker, who was with the other two, Saxon and Wells,

that night planning out the robbery. He tries to convince
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you that Christopher Wells is not a large man that

Ball described. Remember, is five feet tall. And

then it came out that Christopher Wells was 235 pounds.

That ain't small.

Mr. Richey has reminded me at times of the old lawyer

joke -- not saying that he's a joke at all, not by any

stretch of the imagination. But the old line about when

you have the law, you pound the law. When the facts are

in your favor, you pound the facts. When both of them are

against you, you pound the table. And Mr. Richey has had

to do a lot of table pounding in this case because that's

about all he has.

Ladies and gentlemen, I asked you at the start of

this trial to do three things for me and you've already

done one of them admirably. You've listened closely to

the testimony that's been brought before you. Y'all have

been attentive. Y'all have been zoned in. And we

appreciate that, that's important. So that's number one.

We're going to ask you to continue to listen very

carefully when His Honor instructs you in the law. And

then apply the law that you hear to the facts as you find

them to be. Y'all are the fact finders in this case.

Y'all determine what the truth is. That's number two,

listen very carefully to His Honor.

And then when you go back there in that jury room,
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ladies and gentlemen, after you've heard the Judge's

charge, I ask you to do that third thing that I asked from

you in my opening statement. I ask you to use your common

sense. Your common sense will tell you, ladies and

gentlemen, the State has proved its case against

Christopher Wells. He's guilty of murder. The hand of

one is the hand of all. He's guilty of armed robbery.

He's guilty of conspiracy with these other two. And he's

guilty, either actually or constructively, of possessing a

weapon during the commission of a violent crime. Common

sense will tell you that the State has carried its burden.

We've proved our case beyond a reasonable doubt. We've

left you firmly convinced of his guilt. And we ask you to

bring back verdicts of guilty on all charges. Thank you

very much.

THE COURT: Mr. Richey, you're recognized for your

closing.

MR. RICHEY: Thank you, Your Honor.

Closing Argument by Mr. Richey

MR. RICHEY: I'm not no magician. I can't do tricks.

I can just tell you about what happened. See, this case,

this case, when I say this case is a dangerous case, this

prosecutor, these police officers, they've got a dual job.

Their job is to convict people and not to convict to the

innocent. They've got a dual job. And to do that,
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they've got to come out here and be straight with you.

They've got to be straight and honest. But when this

prosecutor stood up in this opening statement and tell you

he don't know who shot he does know. They told

him, David Lee Walker.

I'm not going to be transparent. I'm not going to do

a magic trick and make a second gun appear over here. I'm

not going to do a magic trick. It's here. It's a reason

why he didn't touch this gun one time. It's a reason why

he came over here and kept saying, this gun, this gun,

this gun, this gun. He's not being straight with you. If

he was being straight with you, he'd come over here and

say you know what, it was two guns. It was this gun and

it was this gun. He'd be straight with you. That's a

magic trick. He'd be straight with you. And he'd look at

this evidence and he'd be straight with you.

Let me tell you what happened out there that night.

It's real straightforward. What happened out there that

night, we all know had a large sum of money, that

he was involved in these drugs. He always carried money

on him. We know that's a fact.

We know Ball was in the house with him.

Ball is not somebody -- she's not a stand-by-me woman.

She's not -- she didn't get up here and say, you know

what, I loved that man. I loved him. I really miss him.
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God, I miss him. She didn't say any of that. All she

talked about was he's got all these other sources that he

can get his dope from. He's got all these people he's

getting his dope from. Okay. So we know that's a fact.

We know he got a knock at the door and we know it's a

fact he walked out there. Nobody held a gun to him. They

didn't come to the door and say, hey, sir, we're robbing

you. Back up. He went out there freely and voluntarily

to get armed robbed.

And you know what that police office said, he said he

never seen anything like this. He never seen an armed

robbery where a guy walk out of the house voluntarily and

get robbed. It doesn't happen. These people are armed

and they're dangerous. So when he walked out of that

house with David Walker for some other reason, not to be

robbed. We know that.

Then when they got out there, they started arguing.

We know both of them are armed. We know both of them are

carrying this stuff. We know that, okay. They get in an

argument, shots fired. Shots fired.

I'm going to tell you what got this started.

Unfortunately, Mr. was 61 years old. He was living

a life at 61 he shouldn't be living. We all know that,

but he chose that life to live. And what happened is when

he got out there with Walker, we know that he shot Walker
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first. We know that. You know how we know that? Because

of the evidence.

The pathologist testified -- you remember the

pathologist? No magic trick of mine. I didn't call him

as a witness. He said that had shots in his

abdomen that were upward. You remember, he said the

person had to be underneath to do that shot, or lower than

you. So we know whoever shot was lower than him by

the pathologist. So we know he got shot. So we know that

David Walker didn't -- he shoots Walker first. Walker's

down, he does an upward shot. That's consistent with the

evidence. That's what the man testified to.

And I'm going to tell you when this armed robbery

game started. is out there shot, okay. You know

what Ball did, she went out there and got that gun.

She got that gun, okay, and she moved that gun a great

distance.

When we look at this photo that was put up, this

photo right here that was put up, where they say all the

stuff happened where those markers are. That's where

everything happened where those markers are. Okay.

That's where everything happened. So we know she went out

that house and moved that gun. We know that. That's not

a smoking mirror by me, that's what's the evidence because

she moved that gun. And why would she move that gun?

346



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

347

Because this is the story, unfortunately, that a man dying

and her came up with. I wasn't the aggressor, meaning

He shot me first. He robbed -- that's what the

story was.

And we know Christopher Wells didn't shoot him. They

tell you that. So this is a beef that these gentlemen had

that started up when he -- when they got there, they

didn't have a beef. They walked out the house like normal

people and then they started arguing. So we know that

Walker did not come there to rob him because they went

outside and started arguing. How do you argue with a guy

that's there, I'm here to rob you? That's not arguing.

So we know that don't make any sense. Because they don't

make common sense for somebody to open sir, we're here to

rob you. We know that doesn't make sense.

Now, we look at Wells. Ball, she says hey, I

saw the guy. I saw who he was. He was dark-skinned. He

was big. When he was up here, did he say that Toris told

us that Christopher Wells was not big and that he was

light-skinned? She told us that. She, also, told us that

the car was gray. She told us that.

See, the descriptions of these people could not be

more opposite. We can look at dark-skinned,

light-skinned. It's just a contrast. That's not me.

That's how she described the guy. That's how she
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described the guy. And we know that description -- we can

all sit here and say, you know what, that description does

not fit Mr. Wells. That's not a game. We know that's not

him. We know that.

They said he was robbed. They said he was robbed.

They stole his wallet and all of this stuff. They stole

his wallet. That gentlemen got on the witness stand --

you remember him, the wallet guy? One word he said was

not the truth. I'll give you an example. He sat up here.

I said, Sir, do you know whose wallet that was? I had no

idea who it was. He said, I had no idea who it was. When

he was out here, I showed him. It's got the man's

driver's license and all this stuff in it, so he knows

whose wallet it was. No question he knows.

Oh, he's got a criminal record, don't worry about.

Then, I say to him, sir, did you use those credit cards?

See, that's how they got him. See, that's how they got

him, the credit cards. He used those credit cards.

That's how they got him. That's how they got him. And

this stuff about --

MR. MOWRY: Your Honor, I hate to object during a

closing argument, but there's been no evidence that he

used those cards besides a statement from Mr. Richey.

THE COURT: Overruled. The jury will recall the

facts as they recall them to be.
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Mr. Richey, please, continue, sir.

MR. RICHEY: Thank you, Your Honor.

And we can see how this wallet was filled up. You

know, like my wallet is real thin because I don't put a

lot of money in it. But this wallet is a wallet that is

filled with a lot of money. This guy got up here and told

you it was one dollar in here and I went to the Dollar

Store. Somebody going to run -- we know this man's got

large sums of money in here. They're going to take all

and leave one dollar in here? I mean, that doesn't make

any common sense.

But you know what, when this gentleman strolled in

here, when I'm sitting over here and this gentleman,

Antonio with the wallet, sitting over there and he strolls

in here, this guy is about six-one, six-two. He sat down

and he started talking, I'm looking at him and I'm

thinking, fits the description. Fits the description,

dark-skinned, tall. Did you believe he lives down here?

See, the State has the burden of proof. They want you to

believe that he lives down there. That he lives there.

We have to believe him to say he lives there. No way.

They didn't bring in evidence, oh, this is his mail,

nothing. So we've got to take his word for it, the man

that's lied to us repeatedly, that fit that description of

a dark-skinned, tall man sitting there with the wallet.
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Because he fits the description and he's got this wallet.

Christopher Wells, the prosecutor says to you, oh, he

was driving erratically. Oh, he was driving erratically.

What evidence did the officer say he was driving erratic?

The officer said he's back there, cruises by and him

following him. He's not speeding. He's not weaving off

the road. He's just driving through there. He's just

driving through there. He goes and makes a left turn and

he drives. And I asked him, If he had let someone out,

would you have saw him? Because he was behind him. He

was behind him. And he was cruising through here. He

comes down here, gets out, gets home.

What happened when he got home? Two officers came to

the house. They knock on the door, a woman answers the

door. He's sitting there with a plate and a sandwich.

He's got a plate and a sandwich. And see, his demeanor

did not alarm these officers. See, his demeanor, it did

not raise suspicion. So they talked to him and they said

hey, where you been. He said hey, I was over in

Spartanburg with this girl and I'd prefer his girlfriend,

fiance, not hear them. And that officer, he was

satisfied. When you look at this testimony, he was

satisfied. Was he sweating? Because, you know, according

to them, he just ran, jumped in the car, done all this

stuff. Was he sweating? No. Nothing.
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Then the officer got a call and said hey, this car

don't fit the description. That car does not fit the

description. We know the car was gray because that

officer got there, he said wait, this car is gray. It

doesn't fit the description. So we know it was gray. And

see, gray and brown, no, that's not close. Gray and brown

is not close. Not even close to gray. Not even close.

And that's not a magic trick. That's not even close to

gray. It's not. If you put lights on this, gray don't go

to brown. It just don't happen. It doesn't happen. It

does not happen.

But you know what's interesting about this? You

know, Ball gave that initial statement. She gave an

initial statement. And she came back later and made a

statement. And they're down there with her with this.

And she said oh, yeah, it was brown. It was brown. But

see, what she didn't know is that officers had already

been down there. She didn't know that. When she's

telling these officers hey, Christopher Wells jumped in a

car on the passenger side, all this stuff, she didn't know

that Christopher Wells's car was being followed by a

police officer. She didn't know that. She didn't know

that.

And see, the State of South Carolina, the State of

South Carolina, the reason why that burden is so high, the
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reason why the reasonable doubt burden is so high is

because the resources that the State has, that's why this

burden is so high. They didn't prove to you this was

Christopher Wells's car. They didn't. We use our common

sense here to figure out whether this car here is

registered to Christopher Wells. He wants you to believe

this is his car. That's what he wants you to believe.

But we use our common sense and we say why wouldn't he go

out and get the VIN number on this and come in and say

yeah, that's it. Why didn't he do that when there's all

this dispute over color? And he's going to bring this in

and wants you to believe this is his car.

This is a murder trial, okay. This is a murder

trial. He's asking this man to be convicted of murder.

And he's going to ask you to believe this is his car.

He's going to ask you to believe that this man found this

wallet. We can't believe him.

Photo lineup. Look at this lineup. It's not one

dark-skinned person in this thing. I mean, why don't you

have a photo lineup -- when this lady has told you that

the guy dark-skinned, why would you have this lineup? But

see, they want you to convict this man for murder, for

murder with this stuff.

You know, oftentimes, when you're in your car -- you

know, you get in your car and you put your feet in and you
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go, all this stuff, and the car is dirty and all this

stuff. That officer searched Christopher Wells's car that

night. We know that. Christopher Wells gave them

permission. He searched that car and he didn't find

anything suspicious in that car. Because what we have to

understand is this is a surface that we're talking about

the people were on. This is the surface that we're

talking about that he's running on through. If you

believe this story, this is the surface. That officer

didn't say, you know what, I found some wood chippings in

the bottom of Christopher Wells's car that was consistent

with this. He didn't say that. He didn't say he found

any of this stuff.

This car. He tried to make oh, this is an older car.

Look at the rims on this car. This car has got

substantial money put into it, but we know that because he

had a lot of money and he dealt a lot of money. This is

not about smoking mirrors. This is not a game. It really

isn't. This is serious business. Because I'm

representing a client that they want you to convict him of

murder. And see, they have a burden of reasonable doubt.

See, reasonable doubt is the kind of doubt that will make

you hesitate to act. It makes you hesitate to act.

That's what reasonable doubt is. The Judge will charge

you that reasonable doubt is a doubt that will make you
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hesitate to act. But when I look at this case, what would

make you hesitate to convict?

Number one, we know the identification is wrong, not

even close. That would make you hesitate, why is this ID

screwed up? Number two, has the car been proven to be

his? No. Because this is some car -- I don't know what

this car is, but we know his car was gray. Do we believe

that this was an armed robbery? Do we believe that? Do

we believe that these two guys went out there and got in

an argument and it was an armed robbery? Do we believe

that? Do we believe that Christopher Wells's demeanor

that night with the police was a guy that ran and hid all

this stuff, to be in a house eating a sandwich? And that

officer out there that night had the opportunity to judge

his demeanor. Do we believe that his demeanor was the

demeanor of somebody that had done something? No. The

officer didn't either.

He wasn't there. That's what the evidence is. He

wasn't there. Mere presence has nothing to do with it.

He wasn't there. He was not there. Armed robbery?

Wasn't there. They never told you anything about

Christopher Wells being armed, never said one thing about

it. But, unfortunately, left this world

very unfortunate. He left this world very unfortunate.

And that had nothing to do with Christopher Wells.
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Nothing. He got in a shouting match and the shouting

matching became a verbal altercation and a shooting match.

He told you. He told you what it was. He told you what

it was.

We're going to ask you to come back with a verdict of

not guilty. Not guilty. Because we believe when the

stakes are high, when the stakes are high, this high, the

State cannot get up here -- Mr. Mowry said we don't know

if he put Johnny Saxon out. You have to know. You have

to know. You have to know. He deserves to know. He

deserves to know. Because he's sitting over there, he

deserves to know. And when they don't have the answers,

when the State doesn't have the answers and they come in

here playing games, he deserves better. Because this is

his life. It's his. It's his life.

We're going to ask you to find him not guilty for all

these charges. You've got to believe that they went there

with the intent to rob him and all the other stuff. Done.

Done. Case over. It's over. And we know it wasn't that

way. Thank you.

THE COURT: Thank you, sir.

Charge on the Law by the Court

THE COURT: Ladies and gentlemen of the jury, by my

count, you've been out there for about an hour and five

minutes. It's going to take me about 20 to 25 minutes to
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give you the instructions on the law. Does anyone need a

brief break?

(WHEREUPON, the jury responded in the negative.)

THE COURT: Ladies and gentlemen, it becomes my

obligation to instruct you on the law that applies in this

particular case. And when I first started practicing law

24 years ago, the way that a judge would do this and the

way some judges still do this is they would sit up here

and, basically, read you 25 pages of the law taken from

the law books. And you were supposed to sit there and

absorb it all and hear it one time and get it right.

Basically, you're supposed to get right in 20, 25 minutes,

the same stuff that took me three years to learn in law

school.

I always found that a little bit unreasonable. So

long story short, ladies and gentlemen, I'm going to give

you a copy of these instructions that you can refer to if

you need to in the jury room during your deliberations.

If you have any questions about these instructions or the

law that applies, I can answer any legal questions. So if

you have any questions about these instructions, I can

answer any sort of legal question as it relates to the

law. However, if you have any factual questions, I cannot

answer those. Because, again, you're the judges of the

facts and I cannot make any comment on the facts. And at
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this point in the trial, it's not possible to reopen the

record and take additional testimony. So factual stuff, I

can't help you with. Legal stuff, I can help you with.

Of course, consider these instructions as a whole and

don't simply pay attention to part of the instructions to

the detriment of other portions of the instructions. And

if you would, if you would just return these to me after

you're done with your deliberations.

Now, ladies and gentlemen, the indictments in this

case charge the Defendant with the offenses of murder,

armed robbery, possession of a weapon during the

commission of a violent crime, and conspiracy. I'll

remind you the fact that Mr. Wells was arrested and

charged and indicted in this case is not evidence, nor can

these indictments be considered by you as evidence of

guilt. These indictments do not create any presumption or

inference of guilt. The documents are merely the formal

written instruments which contain the charges made against

Mr. Wells, the formal documents by which this case is

brought into court.

Now, ladies and gentlemen, the indictments in this

case allege several different offenses against the

Defendant. The charges are murder, armed robbery,

possession of a weapon during the commission of a violent

crime, and conspiracy. Each indictment charges a separate
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and distinct offense or crime. You must decide each

indictment separately on the evidence and the law

applicable to it uninfluenced by your decision as to any

other indictment. The Defendant may be convicted or

acquitted on any or all of the offenses charged. And

you'll be ask to write a separate verdict of guilty or not

guilty for each of the indictments issued.

Now, ladies and gentlemen, you've heard testimony

that three individuals were charged in connection with

this incident. I emphasize to you that only Mr. Wells is

on trial in this case. Therefore, the evidence against

Mr. Wells must be considered separately and apart from the

cases against any other defendant and the manner in which

the case against any other defendant has been resolved.

In short, you must consider the evidence in this case in

its totality only as it relates to Mr. Wells without

regard to the case of any other co-defendant for the

manner in which that case against that other co-defendant

was resolved.

Now, ladies and gentlemen, the Defendant, Mr. Wells,

has pled not guilty to these indictments. That plea puts

the burden on the State to prove the Defendant's guilt. A

person charged with committing a criminal offense in this

state is never required to prove himself innocent. I

instruct you that it's an important rule of law that the
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defendant in a criminal trial, no matter what the

seriousness of the charge may be, will always be presumed

to be innocent of the crimes for which the indictments

were issued unless guilt has been proven by evidence

satisfying you of his guilt beyond a reasonable doubt.

Presumption of innocence, ladies and gentlemen, does

not end when you begin your deliberations, but it

accompanies the defendant throughout the trial of a case

until you reach a verdict of guilt based on evidence

satisfying you of his guilt beyond a reasonable doubt.

The presumption of innocence is like a robe of

righteousness. It's placed about the shoulders of the

Defendant. It remains with him until it has been stripped

from him by evidence satisfying you of his guilt beyond a

reasonable doubt.

Now, ladies and gentlemen, the presumption of

innocence is not merely a legal theory, it's not just a

legal phrase. It's a substantial right to which every

defendant is entitled unless you are satisfied from the

evidence of his guilt beyond a reasonable doubt.

Now, ladies and gentlemen, I instruct you and

emphasize the fact that the Defendant did not testify is

not a factor to be considered by you in any way in your

deliberation and in your consideration on the question of

the guilt or the innocence of the Defendant. It must not
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be considered by you in any manner whatsoever. The

Defendant has the Constitutional right to remain silent.

And the assertion of this right must not be considered by

you during your deliberations.

I repeat, under your oath, you're to draw no

conclusions whatsoever from the fact that the Defendant in

this case did not testify. The fact that he did not

testify should not even be discussed in the jury room.

The burden of proof, as I stated to you, is on the State.

The Defendant is not required to prove his innocence. The

burden of proof remains on the State to prove guilt beyond

a reasonable doubt.

What is a reasonable doubt in the law? A reasonable

doubt is the kind of doubt that would cause a reasonable

person to hesitate to act. The State has the burden of

proving the Defendant's guilt beyond a reasonable doubt.

Some of you may have served as jurors in civil cases where

you were told that it's only necessary to prove that a

fact is more likely true than not true or greater weight

of the preponderance of the evidence. In criminal cases,

the State's proof must be more powerful than that. It

must be proof beyond a reasonable doubt. Proof beyond a

reasonable doubt is proof that leaves you firmly convinced

of the Defendant's guilt.

Now, there are very few things that we know in this

360



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

361

world with absolute certainty. And in criminal cases, the

law does not require proof that overcomes every possible

doubt. If, based on your consideration of the evidence,

you're firmly convinced the Defendant is guilty of the

crimes charged, you should find him guilty. If on the

other hand, you think there's a real possibility the

Defendant is not guilty, you must give him the benefit of

the doubt and find him not guilty.

Ladies and gentlemen, I remind you that during this

trial, you and I have certain duties to perform. As the

trial judge, it is my responsibility to preside over the

trial of this case. I, also, have the duty to rule on the

admissibility of evidence offered during the trial. You

should consider only the competent evidence before you.

So if any testimony was stricken from the record, you will

have to disregard that testimony because you are to

consider only the testimony which has been presented from

the witness stand as well as any exhibits which have been

made a part of the record in this case.

I have the additional duty to charge you the law

applicable. And as the presiding judge, I am the sole

judge of the law. It is your duty to accept and apply the

law as I state it to you. So if you already have any

ideas as to what the law is or what it should be and it

does not agree with what I now tell you the law is, you
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have to abandon this idea because you're sworn to accept

and apply the law exactly as I state it to you.

Again, every case tried in this court before a jury,

the jury becomes the sole and exclusive judge for the

facts in the case. A trial judge cannot intimate, state,

comment on or make any statement to a trial jury about the

facts. Since you the jury are the sole judges of the

facts, you're not to infer from what I said during the

progress of this trial in ruling upon the admissibility of

evidence or otherwise, or anything I say to you now during

the course of these instructions that I have any opinion

about the facts. Ladies and gentlemen, the law does not

permit me to have an opinion about the facts in this case.

This is a matter solely for you to determine. As jurors,

it's your duty to determine the effect, value, weight and

truth of the evidence presented.

Typically, there are two types of evidence presented

during a criminal trial, direct evidence and

circumstantial evidence. Direct evidence directly proves

the existence of a fact and does not require deduction,

such as testimony by an eyewitness. Circumstantial

evidence is proof of a chain of facts and circumstances

indicating the existence of a fact. I instruct you that

crimes may be proven by circumstantial evidence. The law

makes no distinction between the weight or value to be
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given to either direct or circumstantial evidence.

However, to the extent the State may rely on

circumstantial evidence, all of the circumstances must be

consistent with each other and when taken together point

conclusively to the guilt of the accused beyond a

reasonable doubt. If these circumstances merely portray

the Defendant's behavior as suspicious, then the proof has

failed. The State has the burden of proving the Defendant

guilty beyond a reasonable doubt. And this burden rest

with the State regardless of whether the State relies on

direct evidence, circumstantial evidence or some

combination of the two.

Now, ladies and gentlemen, necessarily, you'll have

to determine the credibility of witnesses who have

testified in this case. And, of course, credibility

simply means believability. It's your duty as jurors to

analyze and to evaluate the evidence and determine which

evidence convinces you of its truth. In determining

believability of witnesses who have testified in this

case, you may believe one witness over several witnesses,

or several witnesses over one witness. You may believe a

part of the testimony of a witness and reject the

remaining part of the testimony of that same witness. You

may believe the testimony of a witness in its entirety or

reject the testimony in its entirety. You can consider
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whether any witnesses exhibited to you any interest, bias,

prejudice or other motive in this case, and you can, also,

consider the appearance and manner of a witness while on

the witness stand.

Now, as I explained yesterday, ladies and gentlemen,

normally, the rules of evidence don't permit witnesses to

testify as to opinions or conclusions, but an exception to

this rule exist for expert witnesses. A witness who by

education and experience has become an expert in some art,

science, profession or calling may state an opinion as to

relevant and material matters in which the witness claims

to be an expert and may, also, state the reasons for that

opinion. You should consider any expert opinion received

in evidence in this case and, like any other evidence,

give it the weight you think it deserves.

If you decide the opinion of an expert witness is not

based on sufficient education and experience, or if you

conclude that the reasons given in support of the opinion

are not sound, or that the opinion is outweighed by other

evidence, you may disregard the opinion entirely. An

expert witness's testimony is to be given no greater

weight than that of any other witness simply because the

witness is an expert. And you're required to accept an

expert's opinion even though it's not contradicted.

There has been evidence presented during this trial
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that witnesses have made prior statements which are not

consistent with the testimony at trial. You may use this

evidence to decide whether or not to believe the witness,

and you may, also, use the evidence of the earlier

contradictory statement to determine the truth of those

statements. It's up to you to decide whether to believe

the earlier statements or the testimony given at trial.

If a witness is shown to have knowingly testified

untruthfully concerning any matter, you may consider this

in determining whether to trust the witness's testimony as

to other matters. You may reject all of the testimony of

that witness or give or part of the testimony the weight

you think it deserves.

Now, ladies and gentlemen, I instruct you that a

person who has a past criminal record is competent to

testify during a trial. A past record does not affect the

ability of that witness to testify. A past record may

only be considered by you, if at all, in determining the

witness's believability. Remember, you're the sole judges

of the facts in this case and of the believability of any

and all of the witnesses who have testified.

Now, ladies and gentlemen, I instruct you that if a

crime is committed by two or more people who are acting

together in committing a crime, the act of one is the act

of all. A person who joins with another to commit an
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unlawful act is criminally responsible for everything done

by the other person which happens as a probable or natural

consequence of the acts done carrying out the common plan

and purpose. If two or more people are acting together,

acting with each other, assisting each other in committing

the offense, the act of one is the act of all, or as it is

sometimes said, the hand of one is the hand of all.

I instruct you that prior knowledge that a crime is

going to be committed without more isn't sufficient to

make a person guilty of that crime. Mere knowledge that

another person is going to commit a crime, even if the

Defendant is present when the crime is committed, isn't

sufficient to convict the Defendant as a principle. Guilt

as a principle is shown by actual or constructive presence

at the scene as a result of prior arrangement. Therefore,

a finding of a prior arranged plan or common scheme is

necessary for a finding of guilt as a principle. The

State must prove beyond a reasonable doubt by competent

evidence the theory of the hand of one is the hand of all.

A principle in a crime is one who either, actually,

commits the crime or who is present aiding, abetting or

assisting in the commission of the crime. When a person

does an act in the presence of and with the assistance of

another, the act is done by both. Where two or more

people acting with a common plan or intent are present at
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the commission of the crime, it doesn't matter who,

actually, commits the crime, all are guilty. The hand of

one is the hand of all.

Present at the commission of a crime means to be

sufficiently near to aid and abet and assist in the

commission of that crime. However, mere presence at a

scene isn't sufficient to convict one as a principle on

the theory of aiding and abetting. Intent is, also, a

necessary element. There must have been a common design

or intent to commit the crime and the crime must have been

committed pursuant thereto with the person aiding and

abetting by some overt act.

Intent means intending the result which, actually,

occurs, not accidentally or involuntarily. Intent may be

shown by acts and conduct of the Defendant and other

circumstances from which you may naturally and reasonably

infer intent. The State must prove these elements beyond

a reasonable doubt.

Again, ladies and gentlemen, I instruct you that mere

presence at the scene of a crime is not sufficient to

prove someone guilty of a crime. A defendant's presence

where a crime is being committed or near association with

a person who commits a crime does not make a defendant an

accomplice or an aider and abettor of the person

committing the crime. The burden is on the State to prove
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every element of the crime charged. If you find after

reviewing all the evidence that the State has proven the

Defendant was only present at the scene of the crime and

they have not proved beyond a reasonable doubt any other

participation in the crime, then you must find the

Defendant not guilty. The law is that proof being at the

scene of a crime is not sufficient to find someone guilty.

Now, ladies and gentlemen, the Defendant in this case

is charged with murder. So the State must prove beyond a

reasonable doubt that the Defendant killed another person

with malice aforethought. Malice is hatred, ill will or

hostility towards another person. It's the intentional

doing of a wrongful act without just cause or excuse and

with an intent to inflict an injury or under circumstances

that the law will infer an evil intent. Malice

aforethought does not require that malice exist for any

particular time before the act is committed, but malice

must exist in the mind of the Defendant just before and at

the time the act is committed. Therefore, there must be a

combination of the previous evil intent in the act.

Malice aforethought may be expressed or inferred.

Now, these terms expressed and inferred don't mean

different types of malice, but merely the manner in which

malice may be shown to exist. That is either by direct

evidence or by inference from the facts and circumstances
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which are proven.

Expressed malice is shown when a person speaks words

which express hatred or ill will for another or when the

person prepared beforehand to do the act which was later

accomplished. For example, laying in wait for a person or

any other acts of preparation going to show that the deed

was within the Defendant's mind would be expressed malice.

Malice may also be inferred from conduct showing a

total disregard for human life. Inferred malice may,

also, arise when the deed is done with a deadly weapon. A

deadly weapon is any article, instrument or substance

which is likely to cause death or great bodily harm.

The following are examples of instruments which may

be deadly weapons: A pistol, shotgun, rifle, dirt,

dagger, knife, slingshot, metal knuckles, a razor,

gasoline or Molotov cocktail or lighter fluid. A gun may

be a deadly weapon even if it's not operating. If the

facts are proven beyond a reasonable doubt sufficient to

raise an inference of malice to your satisfaction, this

inference would be simply an evidentiary fact to be

considered by you along with the other evidence in this

case to be given the weight you think it deserves.

Now, ladies and gentlemen, I instruct you that if one

intentionally kills another person during the commission

of a felony, the inference of malice may arise. If facts
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are proven beyond a reasonable doubt sufficient to raise

an inference of malice to your satisfaction, this

inference would simply be an evidentiary fact to be taken

into consideration by you, along with any other evidence

in this case, and you may give it the weight you decide it

should receive.

The Defendant is also charged, ladies and gentlemen,

with the crime of armed robbery. In order to prove this

offense, the State must first prove beyond a reasonable

doubt that the Defendant took the personal property from

the person or presence of another person. Property is in

the presence of a person if it is within the person's

reach, inspection, observation or control so that the

person could, if not overcome with violence or prevented

by fear, retain possession of that property.

The State must, also, prove beyond a reasonable doubt

that the Defendant carried the property away intending to

permanently deprive the other of that property and to keep

the property for the Defendant's own use. The slightest

removal of the property or the complete possession of the

property, even for an instant, by the Defendant is

sufficient to show a taking and carrying away of the

property. The taking and carrying away of the property

must have been done with violence or by putting the owner

of the property in fear of violence.
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Finally, the State must prove beyond a reasonable

doubt that the Defendant was armed with a deadly weapon

during the robbery. Again, a deadly weapon is any

article, instrument or substance which is likely to cause

death or great bodily harm. Whether an instrument has

been used as a deadly weapon depends on the facts and

circumstances of each case. Of course, the deadly weapons

that I gave as examples, that still stands for the offense

of armed robbery.

The Defendant is, also, charged with possession of a

weapon during the commission of a crime or attempt to

commit a violent crime. Therefore, the State must prove

beyond a reasonable doubt the Defendant was in possession

of a firearm or visibly displayed what appeared to be a

firearm during the commission of a violent crime.

Firearm, again, means any machine gun, automatic rifle,

revolver, pistol or any weapon which will or may be

readily converted to expel a projectile.

In order to find the Defendant guilty of possession

of a weapon during the commission of a violent crime, you

must find the Defendant guilty of either committing a

violent crime or attempting to commit a violent crime. I

instruct you that under the law of South Carolina, both

armed robbery and murder are classified as violent crimes.

The State must, also, prove beyond a reasonable doubt that
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the weapon further advanced or helped in the commission of

the crime.

Finally, ladies and gentlemen, the Defendant is

charged with conspiracy. The State must prove beyond a

reasonable doubt the Defendant combined with one or more

persons for the purpose of committing an unlawful act or

of committing an unlawful act by unlawful means -- I'm

sorry. Let me restate that and just start over.

The Defendant is charged with conspiracy. The State

must prove beyond a reasonable doubt the Defendant

combined with one or more persons for the purpose of

committing an unlawful act or of committing a lawful act

by unlawful means. There must be a mutual understanding,

agreement or common intention and plan. Mere passive

knowledge or consent to the criminal conduct of another

isn't enough to make a person a conspirator. There must

be guilt of knowledge and participation.

Similarly, the fact that the Defendant may have

associated with another person or met with another person

and discussed common schemes and interests does not

necessarily establish proof of the existence of a

conspiracy or that the Defendant was involved in a

conspiracy.

On the other hand, it's not necessary that the

agreement be a formal one, that the persons hold a meeting
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and expressly state the terms of the common plan or that

the agreement be stated in words between them. The

agreement of a criminal conspirator may come into being

through an implied mutual understanding. The willful,

intentional and knowing adoption by two or more persons of

a common plan is sufficient. No overt acts need to be

shown to establish a conspiracy. A conspiracy may be

shown by circumstantial evidence and the conduct of the

parties.

In order to convict the Defendant of conspiracy, the

State must prove beyond a reasonable doubt not only that

the Defendant knew of the unlawful conduct, but the

Defendant agreed and combined with the other persons for

the purpose of accomplishing the unlawful conduct.

Now, ladies and gentlemen, there are four possible

verdicts in this case.

And I've prepared this verdict form to help guide

your deliberations, Mr. Foreman. Basically, the verdict

form has it all outlined with regard to the four charges.

It gives you the option of finding the Defendant guilty or

not guilty with respect both the murder -- with respect to

the murder charge, the armed robbery charge, the

possession charge as well as the conspiracy charge.

If you find that the State has met its burden of

proving any one, two, three or all of those charges, find
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the State has met its burden of proving the Defendant's

guilt beyond a reasonable doubt, you would just initial

next to guilty for each and every one of the separate

charges. Once you're done with all four of them, knock on

the door, let the bailiff know and we'll receive you back

in the courtroom.

Similarly, if you find that the State has failed to

meet its burden of proving the Defendant's guilt beyond a

reasonable doubt with respect to one, two, three or all of

the charges, just initial next to not guilty as applicable

on the verdict form, knock on the door, let the bailiff

know and we'll get you back in here.

Now, ladies and gentlemen, the verdict has to be a

unanimous one in this case. That means that all of you

have to agree on the verdict. We do not have majority

verdicts in South Carolina, so all 12 of you must agree

with regard to each and every verdict on all four charges.

Once you have agreed on a verdict, as I've said, Mr.

Foreman, sign your name on the verdict form, knock on the

door and we'll get you back in the courtroom.

If any member of the jury panel has any issue or

question about the law, simply bring that to my attention

by writing me a note. We'll then you bring you -- I'll

discuss the note with the attorneys. We'll then bring you

back into the courtroom and I'll give you further
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instruction on the law.

At no time, however, should any member of the jury

panel or should you, the Foreperson, indicate any

numerical division as a result of your deliberations. So

I never want to know and, please, don't tell me if you're

voting 11 to one or seven to five or whatever the case may

be. I don't want to know anything about any numerical

division. That's none of my business, okay. So don't

give me any of that information along those lines.

Now, ladies and gentlemen, I'll remind you that

you've been chosen as fair and impartial individuals. In

other words, you have on enemies to punish, you have no

friends to reward in this case. Your job is to render a

verdict based solely upon the evidence and the law as I

instructed you.

Now, I'm going to ask that you go ahead and return to

the jury room in just a few moments. Before I do that, I

will mention to you that there are a couple of firearms

that are in evidence in this case. They have been secured

so that they can't fire, but out of an abundance of

caution, and as you all know, treat every firearm as if

it's loaded. So that goes without saying. Point at the

ceiling, point at the floor. Don't point it at each

other. I don't think you could ever get those things to

fire, but at the same time, treat every gun as if it's
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loaded. I'm required to tell you that under the rules.

Secondly, we're getting close to lunch time. If you

would care to have lunch, that's perfectly fine. While

we're getting the evidence together to send back to you,

if y'all want to discuss whether you want to order

something or you feel like maybe you want to deliberate

for a few minutes before you decide to order, that's

perfectly fine. It usually takes about 45 minutes to get

the food here. Typically, we order pizza from across the

street or --

We're going to order from across the street if they

want lunch?

THE CLERK: From Palmetto.

THE COURT: All right. We'll get something from The

Palmetto if you want lunch. If you have any certain

dietary restrictions, let us know what those are and we'll

try to accommodate those with a salad or something

different. So any dietary restrictions, just let us know

and we'll try to accommodate that.

At this point in time, go ahead and retire to the

jury room, but don't begin your deliberations yet. Your

cue to begin your deliberations will be receipt of these

instructions, the evidence involved in this case and my

asking the alternate to step out. So that's when you can

start talking about the case. If you want to go ahead and
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start talking about lunch, feel free to do that.

(WHEREUPON, the jury exits the courtroom at

11:39 a.m.)

THE COURT: Exceptions or additions from the State to

the instructions?

MR. MOWRY: Your Honor, I didn't know with regard to

possession of a firearm during the commission of a violent

crime if you wanted to talk about actual and constructive

possession? I don't believe any mention was made of that.

MR. RICHEY: Going on the conspiracy theory, I don't

believe the Court has to instruct them on actual and

constructive possession.

MR. MOWRY: I believe that's an element of the crime,

though, Your Honor, and they ought to have the option, I

guess you could say.

THE COURT: While my computer is warming up, any

exceptions or additions from the Defense?

MR. RICHEY: No, Your Honor.

THE COURT: While I appreciate the State's request

for constructive possession charge, I've instructed on the

hand of one, hand of all. And I think I made it

abundantly clear that if more than one person engages in

conspiracy that the hand of one is the hand of all. So I

don't know that that's terribly necessary. If they

struggle with that or I get some indication that they're
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struggling with an issue concerning constructive

possession, then, perhaps, I'll give them that additional

charge. But I think if they don't have it now after 27

pages of it and hand of one, hand of all, they're not

going to get it.

MR. MOWRY: Yes, sir.

THE COURT: I appreciate your position, but I decline

to issue that instruction. Quite honestly, I looked at

the most recent case on constructive possession. Most of

that is contained, pretty much, in the same language of

the hand of one, hand of all. So that's where we are.

MR. MOWRY: Thank you, Your Honor.

THE COURT: My clerk is reprinting the verdict form.

One small typo on that. Y'all get together on the

evidence and make sure we've got what we've got going

back. I kept track of it separately, but, obviously, the

court reporter has primary responsibility for that, so

what she says goes.

(WHEREUPON, deliberations began at 11:49 a.m.)

THE COURT: We'll go back on the record. We've

received two communications from the jury.

Of course, the record should reflect Defendant is

present with counsel.

The jury, first, requested a transcript, essentially,

wanting a copy of the testimony of Ball. I
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explained to the jury that we could not do that because

the transcript, obviously, has not been prepared. Then

with the consent of counsel off the record, I went to the

back and told the Foreperson -- because Ms. Ball's

testimony was an hour in length, I told the Foreperson

that if they wanted to, they could narrow down their

inquiry. And if they gave me some approximation of the

question that they had with testimony they were having

difficulty recalling that we could probably cue that up.

The jury did respond with another note that's been

marked as Court's 2. And, basically, they're wanting to

hear that portion of the testimony where Ms. Ball says --

the portion just after the 911 call where she placed the

911 call and she goes into the yard.

So what I'm going to do -- we have that cued up, the

court reporter has cued that up. I'll have the jury come

back into the courtroom and we'll play that portion of her

testimony. And I'll tell the Foreperson -- or the jury

just to sort of give me a nod or an indication when they

want me to stop playing that testimony back, when they

feel like they've heard enough of her testimony. So that

is my plan.

Let's have the jury, please.

(WHEREUPON, the jury enters the courtroom at

2:54 p.m.)
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(WHEREUPON, Court's Exhibit Nos. 1 and 2 were

marked for identification.)

THE BAILIFF: All jurors are present.

THE COURT: All right. We're back on the record.

Mr. Foreman, based on your notes that you've given to

me, I've asked the court reporter to cue up that portion

of the testimony. And I think we've found that part that

y'all are looking for, but you're asking for the part of

the testimony where Ms. Ball is outside of the house

helping Mr. back inside and seeing the Defendant

and identifying Wells/Ty. So the portion that we're going

to play for you is the part where Ms. Ball has just made

the 911 call and that precedes the portion of the

testimony I think you guys are getting at, okay?

What I'm going to do is when you feel like you've

gotten the answer or you feel like you've heard what you

need to hear, just kind of tell me to stop. And if

somebody else wants to hear more, then y'all can speak up

and we'll hear more -- play more.

Madam Court Reporter, go ahead and proceed to play.

(WHEREUPON, the requested portion of the

testimony of Ms. Ball was played in open court for

the jury.)

THE COURT: We can do the same thing for any

additional testimony. It's a little bit cumbersome, but

380



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

381

we have no problem doing that for you if you need --

You want to hear additional portions, sir?

THE FOREPERSON: We're having a difficult time with

the 911 tape. We're not able to get the speakers to work.

We know what we're doing and we're trying to compare the

911 tape to this.

THE COURT: I got you. My clerk can go back there

and try and fix it.

THE JUROR: The green light just wasn't on on the

speakers when we plugged it in, so.

THE COURT: Okay.

MR. MOWRY: I don't know if the audio is better here,

but it sounds like it is, we can play it here. It might

be better.

THE COURT: We're happy to play it here.

Y'all adjourn to the back. Let me let my clerk take

a shot at it first. If that's not satisfactory, we'll

bring you guys out and do it out here. Thank you.

(WHEREUPON, the jury exits the courtroom at 3:08

p.m. to continue deliberations.)

THE COURT: We'll just be at ease until we figure out

if she can get it to work. If she can't, we'll just bring

them out here. Let's all stay here until we find out if

they're going to need to come back in.

(WHEREUPON, Court was in recess awaiting a
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verdict.)

THE COURT: We'll go back on the record in the State

vs. Mr. Wells. Mr. Wells is present with counsel. I'm

told the jury has reached a verdict.

Anything before we receive the jury back in the

courtroom from the State?

MR. MOWRY: No, sir.

THE COURT: The Defense?

MR. RICHEY: Nothing, Your Honor.

THE COURT: Very good.

I have no way of knowing what the verdict is. It's

my custom to remind everybody that this jury did not

volunteer to come in here and hear this case. I do not

like to see any kind of emotional reaction when verdicts

are read. That only serves to convey disrespect to the 12

people who have had to make this decision. Clearly, it

was not an easy one. They have been deliberating for some

time now. So if you find yourself unable to keep your

composure or maintain your composure when the verdict is

announced, feel free to quietly stand and leave through

the back of the courtroom.

Let's have the jury, please.

(WHEREUPON, the jury enters the courtroom at

4:13 p.m.)

THE BAILIFF: All jurors are present.
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THE COURT: Thank you.

The record will reflect that the jury is back.

Mr. Thomas, I'm told that the jury has reached a

verdict; is that correct?

THE FOREPERSON: Yes, sir.

THE COURT: And all 12 jurors agree on a verdict; is

that correct?

THE FOREPERSON: Yes, sir.

THE COURT: If you would, please, hand the form to

the bailiff for me.

Madam Clerk, if you will publish, please.

Verdict

THE CLERK: Your Honor, in the case of the State of

South Carolina vs. Christopher Jermaine Wells, case number

2015-GS-30-1162, 503, 504 and 505, we, the jury, in the

above captioned case on the charge of murder unanimously

find Christopher Jermaine Wells not guilty. We, the jury,

in the above captioned case on the charge of armed robbery

unanimously find Christopher Jermaine Wells guilty. We,

the jury, in the above captioned case on the charge of

possession of a weapon during the commission of a violent

crime unanimously find Christopher Jermaine Wells guilty.

We, the jury, in the above captioned case on the charge of

conspiracy unanimously find Christopher Jermaine Wells

guilty. Signed by the Foreperson, Thomas, dated
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April 27, 2016, Laurens, South Carolina.

Ladies and gentlemen, if that be your verdict,

please, indicate by raising your right hands.

(WHEREUPON, all jurors raised their hands.)

THE COURT: Let the record reflect that all 12 jurors

did, in fact, raise their right hand.

Anything further from the jury from the State?

MR. MOWRY: Not from the jury, Your Honor.

THE COURT: Anything from the Defense?

MR. RICHEY: No, Your Honor.

THE COURT: Ladies and gentlemen of the jury, I want

to thank you for your service on this case. I know that

it's always difficult for even a couple of people to agree

on an outcome. And as I mentioned when I instructed you

earlier, we don't have majority verdicts in South

Carolina. And I hope we never do because, quite honestly,

if 12 people can agree on an outcome, then that's about as

certain as I think we can get in this mortal life. So I

want to thank you for your efforts on this particular

case.

And I would very much like to say that you are free

to go for the week. Regrettably, I must request that you

be back here tomorrow morning at 9:00. We have one more

case that we possibly can get to. We, actually, have two

more cases that we can possibly get to this week. So if
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you would, please, report back to the courtroom tomorrow

at 9:00. None of you -- I think there were a few jurors

that I protected for Friday. Are any of y'all protected

for Friday? This is your opportunity to raise your hand

and lie to me because I would not recall.

Yes, ma'am.

THE JUROR: Your Honor, you did not protect me, but

on Friday, my son does have -- in a talent show at school

at 2:00. And I would like to attend.

THE COURT: What's your name, ma'am?

THE JUROR: Young.

THE COURT: Remind me of that tomorrow. We have one

case that will go into Friday. The other one will be

completed tomorrow. So just remind me of that tomorrow,

Ms. Young.

With that, Mr. Thomas, I need for you to stick around

and sign the actual indictments -- the verdict on the

actual indictments.

The rest of you, if you want to stay around for

sentencing, at this point in time, what I will usually do

is hear any kind of victim impact evidence from the State

as well as any post-trial motions from the Defense and

then we would proceed with sentencing. So if you would

like to stay, that's perfectly fine. What I would need

you to do, though, is just kind of go out that door and
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then come back around and we'll have some seats available

for you out here if you choose to stay the remainder of

the proceedings.

With that, you have my thanks. I'll see y'all back

tomorrow morning at 9:00. Thank you very much for your

work and patience.

(WHEREUPON, the jury was released at 4:18 p.m.)

MR. MOWRY: And Your Honor, if you'll give me a few

minutes, I'll go get the sentencing sheets.

THE COURT: Thank you, sir.

If there are any jurors who want to come around,

y'all just pick a row or something back there, deputies,

where they can sit, please.

(Pause.)

THE COURT: We're back on the record.

At this point, Mr. Richey, obviously, you renew all

previous pretrial motions, all objections, all motions

made during the course of the trial; is that correct?

MR. RICHEY: Yes, sir, Your Honor.

THE COURT: Same ruling as before. And, of course,

you move for a new trial; is that correct?

MR. RICHEY: Yes, sir.

THE COURT: The motion for a new trial is denied.

Same rulings with respect to all prior motions and

objections from the Defense.
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At this point, Solicitor, I assume these may be some

of the victim's family members behind you. I was, of

course, involved with the Walker trial, but if there's

anything that they wanted to relate to me or that you

wanted to relate on their behalf?

MR. MOWRY: Your Honor, it is quite a number here. I

have spoken with the spokesman for the family. I have

told them that in this case, since the Defendant has a

prior record for a violent crime and has been convicted of

a violent crime in this case after having been served with

a notice of life without parole that the sentence of life

is mandatory. And given that circumstance, I don't

believe they wish to relate anything further.

THE COURT: All right, sir.

MR. MOWRY: Your Honor, do you have the certified

copy of the indictment on which he was convicted for

voluntary manslaughter?

THE COURT: I do not.

MR. MOWRY: We had it here just a few moments ago.

THE COURT: At some point, that would need to be made

a part of the record.

MR. MOWRY: I'm going to hand up the entire packet

that I got from Greenville, Your Honor. It includes a

whole bunch of stuff. But it has the certified copy of

the indictment and a copy of the sentencing sheet that was
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in use at that time.

I will state for the record, Your Honor, that Mr.

Wells, according to our records, was released from the

South Carolina Department of Corrections in August, late

August of 2013, about two months before this event

occurred.

THE COURT: All right.

The State has presented to the Court a copy of the

notice seeking life without the possibility of parole

under 17-25-45, the Defense has previously acknowledged

service of notice upon them before we ever went to trial.

The Court, also, notes that according to the documents

presented to the Court, it would appear that Mr. Wells was

convicted of -- he was tried, apparently, for murder and

was convicted of voluntary manslaughter on December the

18th of 1992. I believe that's Judge Patterson's

signature.

MR. MOWRY: That is Judge Patterson's signature, Your

Honor.

THE COURT: And received a 25-year sentence on that

charge. Obviously, voluntary manslaughter is a violent

crime and a most serious offense under the laws of this

state.

At this point in time, Mr. Richey, I'll turn it over

to you for anything that you may want to say or anything
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that your client may want to say.

MR. RICHEY: Yes, just real brief because the

sentence is what it is, but he has been out since 2007.

And he was, actually, doing pretty good. I think the

record reflects he was staying out of trouble. He was

working at Duke Mayonnaise. He was pretty much with his

grandkids and all that. So he was really doing real well.

I will tell the Court that -- I talked to my client

about this. I think this was a risk that was taken that

he felt real strongly about his innocence. And in terms

of the plea offer that was offered to us, it was a real

severe risk, but he believed in his innocence in this case

that much. And there's nothing I can say for sentencing

because the sentence is what it is.

And my client does not want to speak. Thank you,

Your Honor.

Sentence of the Court

THE COURT: All right. Well, Mr. Wells, I,

certainly, appreciate your position and respect the fact

that you felt very strongly that you weren't guilty of

these particular crimes. Obviously, by the verdict of the

jury, you were guilty of the armed robbery and the other

two offenses. They did find you not guilty of the murder.

At the same time, Mr. Wells, the law does provide for a

very serious penalty for people who repeatedly commit
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violent crimes. And you've previously committed a

homicide, a voluntary manslaughter, and somehow, you find

yourself wrapped up in an armed robbery. Even though you

weren't convicted of the underlying murder in this

particular case, obviously, these crimes in this incident

we tried this week, these are, certainly, interrelated.

And in the Court's opinion, you are -- regrettably, sir,

you are deserving of this sentence.

So the sentence on indictment 504, that's the armed

robbery is that you be committed to the Department of

Corrections for the balance of your natural life as

required under section 17-25-45. You will receive a

five-year sentence on the conspiracy charge. And under

state law, because you received a life sentence on the

armed robbery charge, there will be no sentence imposed on

indictment 503. That's the possession of a weapon during

the commission of a violent crime. All sentences run

concurrently and you'll receive credit for time service.

Good luck, Mr. Wells.

For the record, you have 10 days to file notice of

intent to appeal.

Mr. Richey, if you would perfect this appeal, please,

for Mr. Wells.

We stand in recess.

********************END OF PROCEEDINGS********************
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sentence was imposed: .
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(b) after a plea of not guilty
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7. Did you appeal from the judgment of conviction or the imposition of sentence?
^——
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11.

iii. <.t .

(b) the resultjn each spch Court to which you appealed:Bsuiyn eacn su^
A-i^9h^AA.<:>A

11.

Ul.

(C)

u.

111.

the date of each such result:

Ml
\^i Mi

iflai^ 3. :inif
(d) if known, citations of any written opinion or orders entered pursuant to such

results:

11.

m.
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(a) ftljf}'

(b)
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10. State concisely the grounds on which you base your allegation that you are being held in
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(b)

(c)
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ii .
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(c) the disposition thereof:

i. {hA9ed
11.

iii.

iv.

(d) the date of each such disposition:

i. ^Dlf
11.
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iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such
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1.

ii.
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iv.
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State or Federal, in any petition, motion or application which you have filed?

15. If you answered '*yes" to (14) identify:

(a) which grounds have been presented:

I. nff
11.

iii.

(b) the proceedings in which each ground was raised:

i- fljf}'
11.

iii.
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16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

iLjA(a)

(b)

(c )

Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea?

(b) your trial, if any?

(c) your sentencing?

(d) your appeal, if any, from the judgment of conviction or the imposition of

sentence?

(e) preparation, presentation or consideration of any petitions, motions or
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dayof^ , 7.0)^ •
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Notary Public
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iVly Commission Expiros
3apt5i7iu5r2d72033
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19. State clearly the relief you seek in filing this application:

M/A/l/l f\lii\A) Trfdl

20. Are you now under sentence from any other court that you have not challenged?

ih ^

STATE OF SOUTH CAROLINA )
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PROOF OF SERVICE

SERVED DATE FEES AND MILEAGE TENDERED TO WITNESS

□YES □ NO AMOUNT 5PLACE

SERVED ON MANNER OF SERVICE

SERVED BY TITLE

DECLARATION OF SERVER

I certify that the foregoing information contained in the Proof of Service is true and correct.

Executed on
SIGNATURE OF SERVER

ADDRESS OF SERVER

Rule 45. South Carolina Rules of Civil Procedures, Parts (c) and (d):

(c) Protection of Persons Subject to Subpoenas.
(1) A party or an attorney responsible for the Issuance and service of a subpoena shall take reasonable steps to avoid Imposing undue burden or
expense on a person subject to that subpoena. The court on behalf of which the subpoena was Issued shall enforce this duty and impose upon the
party or attorney in breach of this duty an appropriate sanction, which may Indude. but Is not limited to. lost earnings and a reasonable attorney s fee.
(2) (A) A person commanded to produce and permit Inspection and copying of designated books, papers, documents or tangible things, or Irap^lon ■
nremises need not appear in person at the place of production or Inspection unless commanded to appear for deposition, hearing or trial. A party or a
attorney responsible for the issuance and service of a subpoena for production of books, papers and documents without a deposition ^aU provide
another party copies of documents so produced upon written request. The party requesting copies shall pay the reasonable costs of reproduction.
10) Subject to paragraph (d)(2) of this rule, a person commanded to produce and permit Inspection and copying may, within 14 days after senrlco rrf ttsubpoena or before the time specified for compliance If such time is less than 14 days after service, serve upon the par^ or ajtorn^ Isubpoena written objection to inspection or copying of any or all of the designated materials or of the premises. J' hv^lch ttthe subpoena shall not be entitled to Inspect and copy the materials or Inspect the premises except pureuant to an o"*" Jh »o olSdSL movesubpoena was Issued. If objection has been made, the party serving the subpoena rnay. upon notice to the f®"®"
any time in the court that Issued the subpoena for an order to compel the production. Such an order to compel induction shall protect any person
is not a party or an officer of a party from significant expense resulting from the Inspection and copying commanded.
(3) (A) On timely motion. Ihe court by whWi e subpoene was beued. or regarding a subpoena commanding appearanceor inspection directed to a non-party, the court in the county where the non-party resides, is employed or regularly transacts business in per .
quash or modify the subpoena if lb

i. fails to allow reasonable time for compliance; or

11 requires a person who is not a party nor an officer, director or managing agent of a party, nor a general partner of a Part^^shlp Is a part-to travel more than 50 miles from the county where that person resides. Is employed aSy suchsubject to the provisions of clause (c)(3)(B)(lll) of this rule, such a person may in order to attend tnal be commanded to travel o y
place within the slate in which the trial Is hetd; or

ill. requires disclosure of privileged or otherwise protected matter and no exception or waiver applies; or
iv. subjects a person to undue burden.

.0) If a subpoena:

iquires disclosure of a trade secret or other confidential research, development, or commercial information, or
.rniuite. dlsdouure of un unrelamed expert's opmlon or informsllon not describing specUic events or occurrences in dispute end resulting (n
:re expert's study made not at the request of any party, or

1  -quires a person -.vho is not a party nor an officer, director or managing agent of a party, nor a general partner of ® ®
•0 incur substantial expense to travel from the county where that person resides, is employed or regularly transacts business in pe

-e court may. to protect a person subject to or ariected by the subpoena, quash or modify the sutjpcena or d 'jj®jsued shows a substantial need for the testimony or matenal that cannot be otherwise met without 'P soeS cc^^^
.vpom the subpoena is addressed will be reasonably compensated, the court may order appearance or production only upon sp
,d) Duties In Responding to Subpoena.
•1 \ cerson fesponumg 10 a suopoana lo pioduce documenla snail pioouce ihem as may aia kepi ,n ina usual course ol business or snail organ
. u • loei mem to corresoond vaith the categories m the demand.

>en ,v„,„.,,„nn run,eel 10 .1 suocoena .s wshneld on a claim mar 1 s unvuegeo or sue,eel 10 oiolecaon as Ural
• ill r.a (TVKie -xoressiv ind sn.ail ce siipooiied ov n itescriotion it tne nature of m.e documents. .,ommiiMi'..ation3. . n

.ts( •.-) .«rt iRij; ipH o.iitv !o ■.cf'lest tr** •:! iiin
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0  / <^cXj>-vo^^ uwOS I I o~p -f^
iVr^A^ £x^p^L^.c.e>.^^::t-e^rr

M^Ux.cJk /xi ̂  C>^-GXL t S t c^r^ /\J^J^ 4^

4 I r,~^ -A •/ 0 < J

'iis^ X' 'A-'.-XslX'^

fO-\ o-^t cx--y^-/-f^^ ̂  '•'V-tuy ^

C/\^

'S'J) T<-.AI  ̂ - «. c(^J2^<<^, (l cz.ci^\/^q/-^
t.'jiX -fc>

/T-e fUe Sc-yLtK

p<=^f 4-'Z^v\jjlr-^ ̂ iA>-e^^f^...Si^.,^j:J- Cjrf

3 / ri^=«^ cc:.e-^C_e/'v^, 6?C^ 4=- ' A.\j^y/,t^cc^ &y^
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/  / ^ <=^^^pc>^Cc/y~~^ p

Sj T^xcU f:^c^<^[ ifK-G.€Gs^!^
C(:yv\j^\/v\ I y/\,C C^ '-^S^oy'^yu4D^-^

O/ xA/^cSn ,

/ j 7^r^/ ^/ o^^s ;
C ro'TS —ey-C/vvi "VJ^CJW 01 OY^ / <rKU^%Yf-i acf^Of dx//4.c3 Opi^v^c^
■pl^ cfic^Ox^ Vc3 (xCCesiiij- 7^S-7>V-ovi^ T^cjwv, /^v^ i^i^(ufS^t'^ai:^^

(X'Y-vt^^ )Lrr^-^YiJ^c::/^C\ Ac/v\-y^es
Co~c^Y24^-o~c^l>'^><-Sf~£:p(Yi /t^ <=>f fTr~^ yv^u-rd^i^ uy^icK

CTiYJLi c)C^ /V/ ,
//] j fCTipJ fa:A^'^JLj^ '4=^<-^(4 P r-QSi2-r<J~^
ex. C>^ c^O- f^XiCj eXrCyi'SA^ /('■/\A, CAr^

7 7<_orN 7^-xx~ ^' b.A-&oy-i ,a^
|P-J) <:<::^<A.Ce./-/Cf^c/-^ r<^/^l^ ^5r\ hir-e.d/~
a-ff^ j^r:scP;a'/c^^ ,KoS/y^

V  (TnA. tCj4i cn^ r̂ 4 ~J— ^ / /
' ^ l)\j^-^ J^CexZ^S'^ ly^'cp/<f^-(r'
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/  I ̂  ̂ c-7 c CX>-^S^^I I r\-e ̂ ajJt'cy-P -f^Y- -/^i liy /--p
(^gyzx-c_*S-4^ t ovn ju-rcJc^

CcJL^^^r<cr^ ̂cjv^s!
Ccrv^uCcJ^/ csY^ oCC^c^ C.-A-

^ ^<Xr/7^. i/,Ac XX

r"c"^
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CA^

(i CO- J CTcipt 1/^ pCcJX/—P

-hr\0--^ (fco—V^PS-/ ^
fl^ iCc::^^/'^3~ CcySrV^ i' ~J~S K'^='^ ̂/ C^
if-^c-crrcS^ 7^ c:'cM^-p-^'^'^^^
Q-^ ̂  c9cjlw\_£-^ X _ / c\ c^ Cc^Ce^^'ire.^^ —(Lx' fT^ /fCcwvj/"

(jiTO-^ r<f^ / (^ /^i ̂  cr\r\ aT~
^' CjC>-y\f^~-J 0'^-'^-<^ t c^ ^iS^x'-^csx/^'\ ■ti/'C' ̂

lAJt fx:

0 'f' f 1 C7 I i/t/\£x-^ / (^\.y^-''''^-t^^
Avy i/y

o'^ f cr\r\^^lp ^ ro-f^^ y/c/y^^CL^ ̂  ST/S^/^^^v^ ,fi\rKC^^fc>-^^c=xP u, 5 / *A^ ^ ^/, T,
^s^/u/y,^wCay\A^\CJT=^cJ alortAf^

Cx£ ^ To cte^cjAzy-t aL5
^ r-^^,'r^ ^ r~^-<^^^cU ̂ -f ̂  <rcn^ulc^Acr^
r-^A^-V-es z-^- ^

pr^joJ.^J Coc^5
t^ JU4^^e^^c.-fc, -Pe n A^r^J ̂

C'^
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CC)i^\^St P'^' / j- ^

(r-^So-vv€^^4 prolc>6yr/y T^v-
^cX.^-AA_^/ 9 6cv^jprc3' r/'owcx-y^'-^r/^c-nr~s ̂

C-0-A.^_^/~ c^c^-\/\J^/~^^---i^c^ &-^-^-c:Jl do-x/^ fJ~~eJ^icJ
'  • 5 (TcTv^cy / c.J^« ov^ Q^-y^y<-€^ S

\

/A V^d^o^'CTsr^ c^-f f- d/^ C(, S', Czr/^^i/fti>^cd::^icn^
5". (T' (^CXv^yh Cr\^ y^i^

\  . /

T'^ ''' C.C>-^y\d/~ 1 5
Q-^/..^ I "-( ^ irtr^Si-\j^^rT'~e.^u<S^ tyf o^^fi crY'\ i <df[ Qdf 5"

-f^z/T' ^ /0 '''^VWA -ySt- c f i-> To ̂(O'^' c/v\ A < s

■(-^or -eri^ o^d-^ d'crir^%^\ Cr>/<£>d^ ^ i'ly^-O-^fPcr^^

0-f~ c^ ^7^ AA.r fx^c^^cP- ̂  cdf^JcMy/tCL^ <jXwvA'
\ ^ / ^5''V^ / A-^cr>A-^/ 5^/'^i/y— ^

/X^ -^UcjtpJ?P\d cp^d-/^ arvx.; f fr cryx.^
Stf T^.W ^cc^S^//ay^,^L4^J ^
(>-i S; c^v Coxi>^%^/^

a)
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I.

l\.CCe^'<sf~ c-Vv.
A^ 6ce- S-e^j/ A I's <i£jec / ? r^iA^ .■'Xji^ /es^i

Ct^^ t, Ca.^^ 5 ^
-i-^ 5-^. o^ 4^] ̂  /; ciju/.

4^ u-^-cr^/J 4-C A= '^r'^rr-^jC^viA.-n.aXJ;
/-V s prid^ Ccz^\-i^ iC^cc^y^ ^ ^ /^^{

Ccjv^-Pr^^'^ 4r1 c^!^ i^o ̂

i^^vAvNv S^i -^cJr~ iyl/^ <zS^''
VV cXY'cJl-Q^Y^ ~fc::j> /V^-*2-QJ7^ f'^l/^^ --j-xx^cJ> ""

t/v^ //v-e-i^^^ a'^'^i<^^^iJ^^czs^_cy^
CcXJ'^'^t, CX ^ A ■fl'i.^
CCX^^Sr€^/^XT
6Vy^Pl^ <;-lc^^^c>-^J ̂  j

fV-cZ^i h<j^-4L>~r-
^ r-e^ScA^66 pra'^a-^c/,'-L /A^ c^c^J
hen^ 4^-^ J AJLc^a^_-^

1/3 , h' ^±r_u^_M^, 33H S--^ .'fhs^^ ro A-ejt^; ̂  /-z^ r~^CLor~^ ̂
-/t~C<3»-/ ircx«-AA-5-e^/' Scvz-c-jr/c^^ tf"<-«-// .a^ g/y\
] iss^aJZc><£J\r\Mi^X^ 6AP^^(-a^ o-"r^Lj- ^iri izx^ CcjvLcJtcj:/-'

( >\
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£^-^y>,^ Ae 6<_sct s Lyu^Aolizjf ̂  (J^iXJr, 1 '

^rrcr^ o-fj^ r-^..^<aav-V

t^^7"''y'-

rr.W^<=—^e/ 4^^ «c^,^ S^ ,'

O 6^7-exi^/v^ T^ /7v^> Jkj/<z^(;^f<^l^ . r
y ̂vy c^cs-y fujc*^/\., cwv^ -A-/

Af-c^^pei/^s^ -e^ ,
^|3-(p ̂ '-Co>--~>— t/[f--~d)^'-cy\A^^ <^Q-^e>s-=^
-h-^ro^ CZc:^r'h pricj>c- ~4? Xt'j Ja^y /rto^.Crrsj^

(>f -xA/^, f\ «rftx_p5- ^>Cn=-r

^r-UcJU 2L% // •Ary~4=C (PCAC^^
"i^ 4^ 4irX-^ coa^

C IL \
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J
or4^ r ^

Lcmcj^ -74-,"&*-/ ^cXZ-'^ir'/ ,
App 7r^ /V<. 5 ̂  ̂Tc) S-e

,/si^T^cj^ -/^ TT^ Oy^ Ibo^u^i-i 1 ^i,yc ^ .

^ZTSJU-^ 0*f^ ..TActJI^J^y-
rcT-; <ir^j4)^ //■'-r-e . C^a-J4,

^11 ^<="^7^ CO^

=^"Z!z "' ̂
ycA^ SocWe /y c /■

C-.., .^3 ^
^  X 5 <7$ ^ /"^se

7  / iTovvy^ ̂  ̂
^W« A.:ryv^ /
^  /?. / /5 '^^^=V<v'Acjr?' y\r^J^ cx CJO/c/
, u' / A. 1% u.-^

/  ̂ ^V2=<Zv- ^^  r. c/ ̂ 5 ^ ,2^5^I

/  ' • --p. «

r <-\
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CfV\

Kv s / ^ <r /Uwx p raOzs^
fyU^A'cP ̂czon^r e^J^'^^=t4^jc/r^,^dW<

^ c (Tv cd4s*-t-<-' /<o — ''7- 7 5 S~ S <a 5
Li^id ̂ rcX:e.S S^/'/v. r~e ̂ c^c^-vc:^ ftc^rd
prs^ <r-^/rc>AJUGL^ cw

/vvVT'^cx.rtr-WrTf £5- Ac^y f
4^ incipJi^c^ ̂  ,

td^kiO^- ̂ tCjT^Cjr^ ̂  CJSSAr-T^ juris-dtcsd-c}^
^  I Qxf^ c^r- juj^/\r^] )A^ (3dj<^t Cod

i-e^oJ <tyd^<k c-rj4d JrspoJ^or^riu',^^s^o-f-
0_ a-<2-)f ScTv"^ • ^^Jja-uv^A-o-C'/f o-t^d&cd^

Ii CO-^^-^l ̂  U_(5«AA-

^p^-v-^'od r Or^C^<0^ r dddr-
£-cC» S (/'\d'- cd^d^

oos^o-e^'y ileXS/^c^J'
-44-=^ O-^ / "7^ t
,  7"^-^ ^-^Tr A-e.£c'd>-~hj~<~^'-P Aci-? -Q^^-f^^cSde-d

S. C /-^ §■ /V- f- /7e? A.A ;:/ .1A£^ va^=.5^o/
■fh^ r ^ (XXCI f/ Cf^os — cTcsv^. c/-^-t^^ c$~doi_

rL\
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G rc^j^ ̂ors-cy <=^5 Cit-rCi>-tjuv\^ ca^',/t\_
lo-uJ -+&^ SAr<yi.c^ u^cnr\

^csSiO'^S I /\ ~^2j3-^L.fi\-.c>i i'TA\^ rAs—^7
qrcA^jc^~^

-S-O-C-^^ CXy I (Jj v^^-TVV.^ ,

^4^^-e , £a^s ,.Xep jbCcyurs tcjy-^ Sy
fA^ f. r. iy

/"k^.'cX^v^ - r°T , ̂  A, V/f '. aJ.'ca:^
l~^ «^<3-r ' <£r^^ ̂ Y /K' ^ci:«.wa^

l^,t0ty ^-^v.

S-C Cci^ri- ^ f ^
(j^oJp rc:"^^^ fU&c^

y/^"'' A\ i:yv~\ lyc^yy^ y^rcA-^d/SZAr-'y^
^  Ccr^^i cj- Aa

iy^^^YlcO '
S'Gi<. y /, / S //

<ZrY\

OV\ "

^-7^
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^ u 6 -/-f /z^—/

''V\,

r<^6^c^ c^ /\A<::«-^

^ 0*S S AU—^-<s=^ e-'W c::V /"Vt/^ / ^ { YZ>
I r\ cPir-t4^^c/v-^

^ U^-e^S ./^4
^kxz^ ,

/  ̂e£r-^ fhjcyry.<^^ ̂  ^
T^ri^'y t y/ OT^£f "1'
,,k;c< ^ A^ ^ ''/',
/"a ftv-e iTciXw^ ̂ ^e^

^r-Z-.X^ // / Cc^i^Xr ' «^«m'^.'^
/7 ^ <■ <^^t>-o//;^ vy

iTeySLe . /

/'O^
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Q i^C-e J i csfi- o^r^ r
<^5<^(jL-vv^oec:^, / "/■ ^ rcxj-Q^ y^ ^
^-f^AjC-^ O , jUU2.<Jt <Z€:::<_y 7 ^ ^Ci-Jc:^ T'S'/ ^
5.// ^ cF^ . ^ irT^
C.o%^ c2>^ 6Or" -/^c ^ -7^ C^ 4) Scx=^^u.ck_r<J^^
I -f" ^ c7-/^ ^ rc;>ce S*F
^  Lo-^^ f ^czc^r-h' T <crf jL^r<T^c y^< cr>o •

I r I o^ VuO ̂  •. Cy-€
/(.X^ 4c::p <£<_ /-esi^- / v^c/cA.£>y^z^

7r .W JP r^ c-Ji^f^
C|3^ Ua:i^J^o^ ^
la^ iA' ^LA^r-^o^-e Ccs^'i'^r-^c^^cA^^

Clstycshrf
-4^ pr^%^cu.*^f. cy-v-^ i ̂

^/oe^-P x^-c/

,is2.ArsH^^sh~

/C>'\
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lU-O- 5 g/y^ <5^

/-C % S-^^ ' <2?^^2®-vv,C^ z fi~^ ic^^-o-<J'~-f^z^
^ jo^<-iy -z-'<5*-:^Az:A^-e«_/^ e:^

\f^w^ cS-f

Kt«^c./f^ Wr^ - //^.'V. ̂
, 1S'<0 u. s. JQ^ ̂ ;

Per/ 9,

', 6/. U^ l-h-J> ^ /<2,:x a. r, '

7T< -m.5.

—  ̂ ^ ̂ /-erpe^ f

,^'^'^'T ' r.-r-fczW ̂
' St-lUc^--^^ ^I o^<-/ ^ -f

j V\ Wc> 02VV <1^ ̂ C/^c ^J^c>--\/\/\^ c:^ ^

UU"?£^.<^. d>^ ̂  ̂ /oo ^:::::7^^ ^5^5 S' ^
rex ̂

^ U <5US CacK^<Jil^
c^^(2^%c>~J 4^ 0^ ZeS , ,/\.cM^c^c/
or^^^S--^-*— o^— v^r--C>-^\ c-j^ p^ V csiYV^t^

Qo")
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prc^Cs?SS u CO/clears

J '^^(/^C-y^-®-C^ /^> I'VA- -/c_> .,_G.gyt-<_£«—^p^ote^:^ ^,-=,Aj/r^ . su^
.  T^ -/^>r~ ifT'^ ^

/^\ '

S" 6 c:a^ Ccj>r^V^^ o-vi-^£^^ c-/-
cx-'S T,

l/y a Osr^ erf (^f^
1 "l/N^

^/.c,:^f rrfkt4^ ̂

u.-;,

^ 1^ ̂ I cc*--vy^j^ ^ O-^u^icM.f)
^  S *-6^ fffcS^^ M-/- 5' ̂  -fcx^

<S\^ olf"^ /V>c^^ y (Xc^v" Ly-C^
3cMrc?Tr—/£? , $1^ C. D.-<-/ enr
-fioro-c^ ,cjt.~vfj<x^ yolr Jrr^ ,

A/^
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■Av
-C^\ r 4r\ u^A-e^ Ae_ '4«y

c;y^4^r/\£i-^^ yi^-rejT -7^ Juw<zJr^/fX^
^r7<^ £ZL^ '4'^ JC^cJT^^'-^O^CSV^ /ev.  /■ JlZrs^-i^

.  '5-- ^ ̂ o/v 1
/V Ltw^ oiF -^"-'s Car\.<^l ■A^%csv^-e>^

4:> 4r^cyJ 6<^ c=t / JLPrU , JZ-f
^_/. r 0~i^<; c>-^^^a^:s-T/cry\.s

pUVjcCzh-^^ zyt 5. c , 5«S| (;So/^ J 737 y.^v
(^5-^ •

f S-
r\

?r0^r /rc^, U'ca.^ fU^
Kv-s

T r Ye>^ ^ c/rNa;) / ^
-^T?^-e-^S / Ac> ' »'W^rt^/-^^{ .'w ctI utj  y' •4vki2_sC&^

fl n ̂
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Ac5> rKcj' O'f^ <^rr £CJL/^ OLj^y^-r^ A^
cjv^ ^

(}-^o^ cpf fh~e c^o^A^r-^cJ
oO-Al<l/^ -'T^iD

9  C>-^~-^ A-iS / m^c3Q2_t'N^li2. / lLCLc::f~<.>'~y~'

pr-_;^,k^ A—e <.c^^rr-<J
JZi ^

l\ -lr,a-i ccx.^^"^ -f^,L^-<, 4^ it^is.r^i-'^

^4,41 ^ '^^<=-/7
Secies e^c^'^y

/W/^2^ /r"=V

-(L-cd% ^ 6c/xco^c (on.cj<6<^ -/yM
^Lc^ r^ ^ dyccx^-^
f-.<^juC4T-'^ hu Aj2 '^'lY't^ ̂ \A/^.a.^y~ef/\r---B^<.<^/ n/A^^-^
CL -A'^A so.hc^^i^
• / • -I' \^~Lo <3o.A_^ ̂ T Ai Z c;//-a.<>e-^S

/ i-S \
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/diMAJJ

L&d 4=^ c/^ c:xSS-/J^4-«^^
(p-^ cricXJ^S^/, 'pr^-4iri<Lj ' C/^

(\(L'i^O-tUy it prcJtJ^c'c^ ^

r-si^ / S P^ r\r<D 'Ct'C-ri 7^^ Ccy!-/ &T~ b:<

J^oJu i,-. \
t^c^,

J_ir -n-i^

^ ̂TVW-V^ <=.-f ' "4^"AUi/, I

L r><-> ,iv ^:-t2CAr-€.--<A^ '

f«v\
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f^iCo-vOT'T C owt^ -T^yc:^, crv^^Xy/ ^/>-As
^ovvr^c^/<;o^Y pr<i^C^^(^ ^/^Aq|'-9
r-'i^^^^rSc^y <x-£ 5^r-n^cAvxs

/ r CcX->~^^-jIlJ'-f^  t' -f^ C^^<k£Pj2->u^^

C'cjv<pl-c>~v^^p3ip~i cf\r\_^ (^ i^rlApJ ̂
^o^/^jP t^'^Ccxy-y' A-^^=^£c<^

"^SLrTi C->r-J£ , ^ c^C^f c::^-^-^^
($ r^v ST/ c::Tr^ 9 Jlsi^l-^p <^ ^

(~ "/^ To-P, / 1^ c^P:>~P~
fT^ ;<,Cy <--/■> c./~e / f 5

y~^ uj^''^ a£)^ T'^jr- 'h~\£>-P <£cX'X.-^^^( f ars ^
fl^ <^;;jw(z:cAaA-e arf i-i^ C3^ ttC£>-^£ -frT-C^iUOoJ

4-i2..ew .
'^t^cZe a^dxr^(:^h2jc^%c»-K^ prO^^h^P'S
rr;c/-^ a-f ^

^  H/'-^ajCAAA^:5t^?^ Cr(-^>^^ Ccrc^-r^ ̂
i/\ CjcJ^^ prcrc^
^.rrj2V'-/=G^ ,

r /C^
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pr-^uJf CJ2_/ c_Q^ / 9
P r^ ̂ (-^ v\r~Q_0 ̂ J2czoaj<. £~^ caj^
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Trial counsel was ineffective during cross-examination
of an investigator who opened the door to allow testimony
from the investigator that another jury found a non-testifying
codefendant guilty of the murder for which petitioner stood
trial

Trial counsel ineffective for failure to request instruction
that jurors could not consider cbdefendant's conviction on
offense as evidence of defendant's guilt, see u.s. v prawl,

168 f3d 662

On October 31, 2013, officers with the Laurens County Sheriffs Department answered a

911 call in reference to shots fired on River Hill Road in Enoree. When the officers arrived at

the scene they found David Lee Walker outside of the trailer and Johnny Lee Cheeks inside of

his trailer. Both men had been shot. (R. p. 160-166). Investigator Marty Crain testified that

Cheeks told him that Walker shot him. (R. p. 174, lines 7-16). According to Investigator Bryant

Cheek, Walker stated that he had been attacked by two guys he did not know. (R. p. 276, lines

5-20). Cheeks later died as a result of blood loss firom a gunshot wound to the abdomen. (R. p.

263, lines 2-4). Walker survived.

Kelly Ball testified that sometime between 10:30 PM and 11:00 PM on the night of

October 31, 2013, she was with Cheeks inside of his trailer when someone knocked on the door.

(R. pp. 118-119). Ball testified that Cheeks sold drugs and liquor from his trailer. (R. p. 114,

lines 1-11). Cheeks answered the door and went outside when Ball heard a verbal altercation

and then gunshots. (R. p. 119, line 9 - p. 120, 121, lines 1-6). Ball called 911 and then went

outside to check on Cheeks. (R. p. 122, lines 6-10). Ball found Cheeks lying on the ground and

noticed another person on the ground by Cheeks' Suburban SUV. (R. p. 123, lines 22-25). At

trial she identified that person as Walker. (R. p. 124, lines 1-9). Ball claimed to have seen

another individual standing in the driveway that night. (R. p. 124, lines 12 - 25). She told police

that the person in the driveway resembled Ty, a large, dark skinned black male. (R. p. 292, lines

7-11). Ball, however, identified the individual as Petitioner. (R. p. 125, lines 13-21).

4
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Investigator Cheek admitted that Petitioner was not dark skinned. (R. p. 292, line 20- p. 293,

lines 1-5). Petitioner's complexion on the Department of Corrections website is noted as medium

brown.

Ball claimed that when she pulled Cheeks inside the trailer after the shooting that he

handed her his gun from his holster and she put the gun under the mattress. (R. p. 132, lines 19 -

p. 133, lines 1-3; p. 140, line 5 - p. 141, lines 1-16). The gun found inside the trailer under the

mattress was a revolver with two live rounds and two spent rounds. (R. p. 199, lines 1-24). A

Lorcin 380 semi-automatic handgun was found outside in the yard. (R. p. 196, lines 3 - p. 197,

lines 1-4). OfiScers additionally foimd three 380 shell casings in the yard and a slug inside the

trailer. (R. p. 197, lines 6-25). The firearms examiner from the South Carolina Law

Enforcement Division [SLED] testified that the casings came from the same gun but he could not

conclusively say that the casings were fired by the 380 found in the yard. (R. p. 250, lines 9 - p.

251, lines 1-10). The examiner was, however, able to testify that the slug found inside the trailer

was fired by the 380 foxmd in the yard.

Ball testified that the individual she saw in the driveway turned, ran up the hill and got

into the back passenger seat of a brown older model box style car and left. (R. p. 125, line 23 -

p. 126, 127, lines 1-25). Despite Balls' description of the car as brown. Officer Ashley with the

Laurens City Police Department claimed that he received information that an older model dark

blue car had been involved in a shooting. (R. p. 205, lines 7-14). Based on the blue car

description. Officer Ashley followed a bi^^^and eventually foimd it parked at Petitioner's
girlfiiend's house. (R. p. 210, line 2 - p. 211, lines 1-6). Petitioner consented to a search of his

vehicle and nothing of evidentiary value was found. (R. p. 211, lines 11-21).
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Tons Moore testified that she saw her uncle, co-defendant David Walker, Petitioner and

Johnny Lee Saxon together on Halloween night. (R. p. 100, line 20 - p. 101, 102, lines 1-5).

According to Moore, Walker told her they needed another gun because they were going to rob an

old man who stayed with a white lady and sold liquor and drugs from his house. (R. p. 102, lines

6- 24).

At the start of the case the judge stated:

I, also, indicated in chambers the State had hoped to get into the
fact that the co-defendant had already been convicted and I just
explained in chambers that we just need to stay away from that.
Obviously, it's standard provision of law that every - Ae evidence
against each defendant must stand on its own. And the fact that a
co-defendant has previously been found guilty of murder in this
case, obviously, is not evidence that the gentleman did anything
wrong. That's simply proof that somebody else in front of a
different jury was found guilty of the offense of murder.
Obviously, the prejudicial effect to Mr. Wells [Petitioner] would
outweigh any probative value of allowing the prior conviction.

(R. p. 74, line 23 - p. 75, lines 1-10).

After Petitioner's cross examination of Investigator Cheek, the State, outside the presence

of the jury, stated:

Your Honor, at this point, since Mr. Richey is casting speculation
on other people that might have done the shooting, I think it would
be appropriate for the jury to know that 12 jurors in Laurens
County have found David Walker guilty beyond a reasonable
doubt of murder of Johnny Lee Cheeks. And I would submit that
the State should be allowed to enter into evidence the certified

copy of the indictment and sentencing sheet in his case.

(R. p. 296, lines 16-24). Petitioner argued, "Judge, I didn't open the door. I just said these

people shoot. I said nothing about any other person. I was talking about Walker and this

individual, who we've all said - he put in evidence - there's no way I even remotely opened the

door to let that conviction in." (R. p. 297, lines 1-5). After a short break the judge determined
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that the door was opened to a degree by the "last series of questions concerning drug dealers and

isn't it possible that this is a drug-on -drug-type of a thing." (R. p. 298, line 25 - p. 299, lines 1-

2). The judge ruled, "I will allow you to ask this witness is it your understanding that Mr.

Walker is currently in the Department of Corrections serving a sentence for murder in this

incident." (R. p. 299, lines 12-15). After a brief explanationithe iudp told Petitioner, "And you

do not need to contemnoraneouslv object, vou are covered." (R. p. 301, lines 18-19).

On re-dh*ect examination, the prosecutor asked Investigator Cheek, "Are you familiar

with the fact that David Walker is in the South Carolina Department of Corrections serving time

for this homicide?" (R. p. 304, lines 12-14). Investigator Cheek answered, "Yes, sir." In

closing argument the prosecutor referenced Walker's conviction stating, "Mr. Richey has also

talked about an anonymous phantom rival of Johnny Cheeks doing the killing when we know

David Walker has been convicted of this homicide. David Walker, who was with the other two,

Saxon and Wells, that night planning out the robbery." (R. p. 333, lines 21-25). At the close of

the case f ̂titinner renewed all objections and the judge again denied the motions. (R. p. 378,

lines 16-25). The judge erred in allowing Investigator Cheek to testify that Walker had been

convicted of the murder of Johnny Lee Cheeks.

In regard to reference to the guilty plea of a non-testifying co-defendant, the Fourth

Circuit Court of Appeals in United States v. Blevins. 960 F.2d 1252, 1260 (4th Cir. 1992) wrote:

Courts have generally agreed that evidence of a non-testifying co-defendant's
guilty plea should not be put before the jury. See, e.g.. United States v. Leach 918
F.2d 464, 467 (5th Cir.1990); United States v. De La Vega 913 F.2d 861, 866
(11th Cir.1990). The reason for this prohibition is twofold. First, by not having
&e opportunity to cross-examine the co-defendant who entered the guilty plea, the
defendant on trial is unable to probe the motivations for entry of the plea. This
significantly undercuts the defendant's right to have a jury's verdict based only
upon evidence that is presented in open court and is thereby subject to scrutiny by
the defendant. See United States v. Griffin. 778 F.2d 707, 711 (11th Cir.1985)
(citing Turner v. Louisiana 379 U.S. 466, 472-73, 85 S.Ct. 546, 549-50, 13
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L.Ed.2d 424 (1965)). Second, introduction of such guilty pleas raises the concern
that a defendant might be convicted based upon the ctisposition of the charges
against the co-defendants, rather than upon an individual assessment of the
remaining defendant's personal culpability. Griffin. 778 F.2d at 711.

In regard to reference to a conviction after jury trial of a testifying co-conspirator, the

Fourth Circuit Court of Appeals in United States v. Mitchell. 1 F.3d 235,240 (4th Cir. 1993)

wrote:

It is a well-accepted principle that "evidence about the conviction of a co-
conspirator is not admissible as substantive proof of the guilt of a defendant."
United States v. Leach 918 F.2d 464, 467 (5th Cir. 1990), cert denied. 501 U.S.
1207, 111 S.Ct. 2802, 115 L.Ed.2d 976 (1991). In crhninal cases, it is the
province of the defendant's jury to resolve questions of credibility; referring to
what another jury may have done is clearly improper because the defendant's jury
cannot permissibly rely on what they may assume a previous jury to have found.
See United States v. Samad 754 F.2d 1091,1100 (4th Cir.1984) (observing that a
prosecutor may not argue evidence not presented to the jury). Such conduct
"raises the concern that a defendant might be convicted based upon the
disposition of the charges against the [co-conspirator], rather than upon an
individual assessment of the remaining defendant's personal culpability." Blevins.
960,F.2d at 1260. Indeed, improper use of a co-conspirator's conviction inftinges
on the principle that the "central purpose of a criminal trial is to decide the factual
question of the defendant's guilt or innocence." Delaware v. Van Arsdale. 475
U.S. 673,681, 106 S.Ct. 1431,1436, 89 L.Ed.2d 674 (1986).

In the present case Walker was a non-testifying co-defendant, like the co-defendant in

Blevins. but was convicted after jury trial like the co-conspirator in Mitchell. As in Blevins and

Mitchell, it was improper to allow testimony that Walker had been convicted of the murder of

Johimy Lee Cheeks. Petitioner's jury had to make their own decisions in regard to credibility

without reference to what they may have presumed another jury found in regard to Walker's

conviction. As in Blevins and Mitchell, the improper testimony raises the concern that

Petitioner's conviction was based on Walker's conviction rather than an individual assessment of

Petitioner's guilt. The prosecutor, in effect, argued to the jun^ that Walker's conviction should
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be used as substantive evidence of Petitioner's guilts The argument was improper.

erred in allowing the testimony about Walker's conviction. ̂

The trial judge initially and correctly found that evidence of Walker's conviction was

inadmissible and more prejudicial than probative. (R. p. 74, line 23 - p. 75, lines 1-10).

Later, however, the trial judge ruled that Petitioner's questioning of Investigator Cheek in regard

to the possibility that the shooting may have been a "drug-on -drug-type of a thing" opened the

door to allow testimony about Walker's conviction. The trial judge erred. Petitioner had every

right, and counsel for Petitioner had a duty to challenge the State's theory of the case by

challenging the State's evidence that Walker was the shooter.

The Court of Appeals agreed that the judge erred in admitting the testimony about

Walker's conviction because Petitioner did not open the rioor to that testimonv when he

questioned Investigator Cheek about whether the victim's status as a drug dealer exposed him to

heightened levels of danger. The Court of Appeals wrote:

We find the trial court erred in admitting testimony about Walker's sentence
because Wells did not open the door to that testimony when he questioned
Investigator Cheek about whether the victim's status as a <kug dealer exposed him
to heightened levels of danger. See State v. Stroman. 281 S.C. 508, 513, 316
S.E.2d 395, 399 (1984) ("Where one party introduces evidence as to a particular
fact or transaction, the odier party is entitled to introduce evidence in explanation
or rebuttal thereof, even though [the] latter evidence would be incompetent or
irrelevant had it been offered initially." (quoting State v. Albert. 303 N.C. 173,
177, 277 S.E.2d 439, 441 (1981))). Wells's cross-examination of Investigator
Cheek did not explicitly or implicitly question the fact that Walker was the
shooter. On the contrary, the questioning was consistent with Wells's theory of the
case that Walker shot &e victim over a drug-related dispute. Thus, evidence that
Walker was serving time for murder did not "explain or rebut" Investigator
Cheek's testimony. Further, the testimony about Walker's sentence was not used
to refute testimony by Wells. State v. Murphv. 270 S.C. 642, 643-44, 244
S.E.2d 36, 36-37 (1978) (allowing the admission of co-defendant's guilty plea into
evidence in trial for housebreaking to refute defendant's contention that co-
defendant never communicated an intent to commit a crime once inside); State v.
Moore. 337 S.C. 104,108, 522 S.E.2d 354, 357 (Ct. App. 1999) (finding Murohv
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stood only for "the narrow proposition that a co-defendant's guilty plea may, in
some cases, be admissible to impeach the credibility of a testifying defendant").

State V. Wells. Op. No. 2017-UP-417 (S.C. CtApp. filed November 8, 2017). (App. p.

2).

The Court of Appeals, however, found the error to be harmless writing:

However, we find the trial court's error was harmless beyond a reasonable doubt.
See State v. Black. 400 S.C. 10, 27, 732 S.E.2d 880, 890 (2012) ("An appellate
court generally will decline to set aside a conviction due to insubstantial errors not
affecting the result."); State v. Tapp. 398 S.C. 376, 389-90, 728 S.E.2d 468, 475
(2012) ("Engaging in [a] harmless error analysis . . . requires [this court] not to
question whether the State proved its case beyond a reasonable doubt, but whether
beyond a reasonable doubt the trial error did not contribute to the guilty verdict.").
Wells introduced to the jury during opening statements that Walker was the
shooter. Additionally, the trial court instructed the jury members to consider
Wells's guilt "separate and apart" fi:om the guilt of Walker. Accordingly, evidence
Walker was serving time for murder did not prejudice Wells.

State V. Wells. Op. No. 2017-UP-417 (S.C. CtApp. filed November 8, 2017) (fh #2 omitted).

(App. p. 2). The Court of Appeals erred in finding that the error was harmless. There is a

difference between Petitioner properly arguing that a co-defendant was the shooter in opening

statement and the State imnrooerlv arguing that Petitioner should be found guiltv because another

pry fount^ the m-defendant guiltv. The instruction to the jury was inadequate, especially in light of

the weak State's evidence and the State's closing argument.

The error was not harmless. The State's case was based on the testimony of Toris Moore

placing Petitioner with Walker and Saxon on the night of the incident and her conversation with

Walker about robbery plans and the questionable identification of Petitioner and the car by Kelly

Ball. The State's evidence was not overwhelming. In Blevins the Fourth Circuit found that the

minimal discussion of the non-testifying co-defendants did not warrant reversal and wrote, "If

for whatever reason the jury does learn that co-defendants have pleaded guilty, the court upon

request should issue a limiting instruction to jurors stating that the evidence of such guilty pleas

10
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is not to be taken as substantive evidence of guilt of the remaining defendants." 960 F.2d at

1260. In contrast, in the present case the State was allowed to directly question the investigator

about Walker's conviction and the State relied upon that testimony in closing argument.

Additionally, in the present case, the only limiting instruction to the jurors is found in the judge's

final instructions on the law when he stated:

Now, ladies and gentlemen, you've heard testimony that three
individuals were charged in connection with this incident. I
emphasize to you that only Mr. Wells is on trial in this case.
Therefore, the evidence against Mr. Wells must be considered
separately and apart from the cases against any other defendant and
the manner in which the case against any other defendant has been
resolved. In short, you must consider the evidence in this case in
its totality only as it relates to Mr. Wells without regard to the case
of any other co-defendant for the manner in which that case against
that other co-defendant was resolved.

(R. p. 350, lines 8-19). The instruction does not adequately tell the jury that evidence of

Walker's conviction is not to be taken as substantive evidence of Petitioner's guilt. Even if the

judge had directly instructed the jury that evidence of a co-defendant's conviction is not to be

taken as substantive guilt of the Petitioner, the error in the present case cannot be deemed

harmless in light of the weakness of the State's evidence. Based on the above argument in regard

to the prejudicial non-harmless nature of the error in allowing the State to argue that Petitioner

should be found guilty because another jury found the co-defendant guilt. Petitioner seeks review by

this court and a reversal and remand for a new trial.

11
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CONCLUSION

Based on the above argument, this Court should grant the petition for writ of certiorari to

allow further briefing on the issue.

Respectfully Submitted,

Kathrine H. Hudgins
Appellate Defender

ATTORNEY FOR PETITIONER

This 20th day of February, 2018.
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

THE STATE,

RESPONDENT,

V.

CHRISTOPHER JERMAINE WELLS,

PETITIONER

APPELLATE CASE NO 2016-000950

Appeal from Laurens County

Honorable Frank R. Addy, Circuit Court Judge

Opinion No. 2017-UP-417

PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, counsel for Christopher Jermaine Wells petitions the

Court for rehearing. Counsel respectfully submits that the Court noisapprehended the prejudicial

impact of the trial judge erroneously admitting evidence that the non-testifying co-defendant was

found guilty by another jury. There is a difference between properly arguing that a co-defendant

was the shooter and improperly arguing that Petitioner should be found guilty because another

jury found the co-defendant guilty. Petitioner respectfully submits that this Court correctly found

that the trial court erred in admitting testimony that another jury found a non-testifying co-

defendant guilty of the murder for which Petitioner stood trial. Petitioner respectfully
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submits, however, that this Court erred in finding the error harmless because Petitioner argued

tbflt the non-testifying co-defendant, David Walker, was the shooter. The error was not

harmless.

On October 31, 2013, officers with the Laurens County Sheriffs Department

answered a 911 call in reference to shots fired on River Hill Road in Enoree. When the

officers arrived at the scene they found David Lee Walker outside of the trailer and Johnny

Lee Cheeks inside of his trailer. Both men had been shot. (R. pp. 160-166). Investigator

Marty Crain testified that Cheeks told him that Walker shot him. (R. p. 174, lines 7-16).

According to Investigator Bryant Cheek, Walker stated that he had been attacked by two guys

he did not know. (R. p. 276, lines 5-20). Cheeks later died as a result of blood loss fi:om a

gunshot wound to the abdomen. (R. p. 263, lines 2-4). Walker survived.

Kelly Ball testified that sometime between 10:30 PM and 11:00 PM on the night of

October 31, 2013, she was with Cheeks inside of his trailer when someone knocked on the

door. (R. pp. 118-119). Ball testified that Cheeks sold drugs and liquor from his trailer. (R.

p. 114, lines 1-11). Cheeks answered the door and went outside when Ball heard a verbal

altercation and then gunshots. (R. p. 119, line 9 — p. 120,121, lines 1-6). Ball called 911 and

then went outside to check on Cheeks. (R. p. 122, lines 6-10). Ball found Cheeks lying on

the ground and noticed another person on the ground by Cheeks' Suburban SUV. (R. p. 123,

lines 22-25). At trial she identified that person as Walker. (R. p. 124, lines 1-9). Ball

claimed to have seen another individual standing in the driveway that night. (R. p. 124, lines

12 - 25). She told police that the person in the driveway resembled Ty, a large, dark skinned

black male. (R. p. 292, lines 7-11). Ball, however, identified the individual as Petitioner. (R.

p. 125, lines 13-21). Investigator Cheek admitted that Petitioner was not dark skinned. (R. p.
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292, line 20- p. 293, lines 1-5). Petitioner's complexion on the Department of Corrections

website is noted as medium brown.

Ball claimed that when she pulled Cheeks inside the trailer after the shooting that he

handed her his gxm from his holster and she put the gun under the mattress. (R. p. 132, lines

19 - p. 133, lines 1-3; p. 140, line 5 - p. 141, lines 1-16). The gun found inside the trailer

under the mattress was a revolver with two live rounds and two spent rounds. (R. p. 199, lines

1-24). A Lorcin 380 semi-automatic handgun was found outside in the yard. (R. p. 196, lines

3 - p. 197, lines 1-4). Officers additionally found three 380 shell casings in the yard and a

slug inside the trailer. (R. p. 197, lines 6-25). The firearms examiner from the South Carolina

Law Enforcement Division [SLED] testified that the casings came from the same gun but he

could not conclusively say that the casings were fired by the 380 found in the yard. (R. p.

250, lines 9 - p. 251, lines 1-10). The examiner was, however, able to testify that the slug

found inside the trailer was fired by the 380 found in the yard.

Ball testified that the individual she saw in the driveway tumed, ran up the hill and got

into the back passenger seat of a brown older model box style car and left. (R. p. 125, line 23

- p. 126,127, lines 1-25). Despite Balls' description of the car as brown. Officer Ashley with

the Laurens City Police Department claimed that he received information that an older model

dark blue car had been involved in a shooting. (R. p. 205, lines 7-14). Based on the blue car

description. Officer Ashley followed a blue car and eventually found it parked at Petitioner's

girlfiiend's house. (R. p. 210, line 2 - p. 211, lines 1-6). Petitioner consented to a search of

his vehicle and nothing of evidentiary value was found. (R. p. 211, lines 11-21).

Toris Moore testified that she saw her uncle, co-defendant David Walker, Petitioner

and Johnny Lee Saxon together on Halloween night. (R. p. 100, line 20 - p. 101,102, lines 1-
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5). According to Moore, Walker told her they needed another gun because they were going to

rob an old man who stayed with a white lady and sold liquor and drugs from his house. (R. p.

102, lines 6- 24).

At the start of the case the judge stated:

I also indicated in chambers the State had hoped to get into the fact that the co-
defendant had aheady been convicted and I just explained in chambers that we
just need to stay away from that. Obviously, it's standard provision of law that
every - the evidence against each defendant must stand on its own. And the
fact that a co-defendant has previously been found guilty of murder in this
case, obviously, is not evidence that the gentleman did anything wrong. That's
simply proof Aat somebody else in front of a different jury was found guilty of
the offense of murder. Obviously, the prejudicial effect to Mr. Wells
[Petitioner] would outweigh any probative value of allowing the prior
conviction.

(R. p. 74, line 23 - p. 75, lines 1-10).

After Petitioner's cross examination of Investigator Cheek, the State, outside the

presence of the jury, stated:

Your Honor, at this point, since Mr. Richey is casting speculation on other
people that might have done the shooting, I think it would be appropriate for
the jury to know that 12 jurors in Laurens County have found David Walker
guilty beyond a reasonable doubt of murder of Johnny Lee Cheeks. And I
would submit that the State should be allowed to enter into evidence the
certified copy of the indictment and sentencing sheet in his case.

(R. p. 296, lines 16-24). Petitioner argued, "Judge, I didn't open the door. I just said these

people shoot. I said nothing about any other person. I was talking about Walker and this

individual, who we've all said - he put in evidence - there's no way I even remotely opened

the door to let that conviction in." (R. p. 297, lines 1-5). After a short break the judge

determined that the door was opened to a degree by the "last series of questions concerning

drug dealers and isn't it possible that this is a drug-on -drug-type of a thing." (R. p. 298, line

25 - p. 299, lines 1-2). The judge ruled, "I will allow you to ask this witness is it your

4
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understanding that Mr. Walker is currently in the Department of Corrections serving a

sentence for murder in this incident." (R. p. 299, lines 12-15). After a brief explanation the

judge told Petitioner, "And you do not need to contemporaneously object, you are covered."

(R. p. 301, lines 18-19).

On re-direct examination, the prosecutor asked Investigator Cheek, "Are you familiar

with the fact that David Walker is in the South Carolina Department of Corrections serving

time for this homicide?" (R. p. 304, lines 12-14). Investigator Cheek answered, "Yes, sir."

In closing argument the prosecutor referenced Walker's conviction stating, "Mr. Richey has

also talked about an anonymous phantom rival of Johnny Cheeks doing the killing when we

know David Walker has been convicted of this homicide. David Walker, who was with the

other two, Saxon and Wells, that night planning out the robbery." (R. p. 333, lines 21-25). At

the close of the case Petitioner renewed all objections and the judge again denied the motions.

(R. p. 378, lines 16-25). The judge erred in allowing Investigator Cheek to testify that Walker

had been convicted of the murder of Johnny Lee Cheeks.

In regard to reference to the guilty plea of a non-testifying co-defendant, the Fourth

Circuit Court of Appeals in United States v. Blevins. 960 F.2d 1252, 1260 (4th Cir. 1992)

wrote:

Courts have generally agreed that evidence of a non-testifying co-defendant's
guilty plea should not be put before the jury. S^ United States v. Leach.
918 F.2d 464,467 (5th Cir.1990); United States v. De La Vega 913 F.2d 861,
866 (11th Cir.1990). The reason for this prohibition is twofold. First, by not
having the opportunity to cross-examine the co-defendant who entered the
guilty plea, the defendant on trial is unable to probe the motivations for entry
of the plea. This significantly undercuts the defendant's right to have a jury's
verdict based only upon evidence that is presented in open court and is thereby
subject to scrutiny by the defendant. See United States v. GiifSn. 778 F.2d
707,711 (11th Cir.1985) (citing Turner v. Louisiana. 379 U.S. 466,472-73, 85
S.Ct. 546, 549-50,13 L.Ed.2d 424 (1965)). Second, introduction of such guilty
pleas raises the concern that a defendant might be convicted based upon the
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disposition of the charges against the co-defendants, rather than upon an
individual assessment of the remaining defendant's personal culpability. See
Griffin, 778 F.2dat711.

In regard to reference to a conviction after jury trial of a testifying co-conspirator, the

Fourth Circuit Court of Appeals in United States v. Mitchell. 1 F.3d 235, 240 (4th Cir. 1993)

wrote:

It is a well-accepted principle that "evidence about the conviction of a co-
conspirator is not admissible as substantive proof of the guilt of a defendant."
United States v. Leach. 918 F.2d 464, 467 (5th Cir.1990), cert denied. 501
U.S. 1207, 111 S.Ct. 2802,115 L.Ed.2d 976 (1991). In criminal cases, it is the
province of die defendant's jury to resolve questions of credibility; referring to
what another jury may have done is clearly improper because the defendant's
jury cannot permissibly rely on what they may assume a previous jury to have
found. S^ United States v. Samad. 754 F.2d 1091,, 1100 (4th Cir. 1984)
(observing that a prosecutor may not argue evidence not presented to the jury).
Such conduct "raises the concern that a defendant might be convicted based
upon the disposition of the charges against the [co-conspirator], rather than
upon an individual assessment of the remaining defendant's personal
culpability." Blevins. 960 F.2d at 1260. Indeed, improper use of a co-
conspirator's conviction infringes on the principle that the "central purpose of a
criminal trial is to decide the factual question of the defendant's guilt or
innocence." Delaware v. Van Arsdale. 475 U.S. 673, 681, 106 S.Ct. 1431,
1436, 89 L.Ed.2d 674 (1986).

In the present case Walker was a non-testifying co-defendant, like the co-defendant in

Blevins. but was convicted after jury trial like the co-conspirator in Mitchell. As in Blevins

and Mitchell, it was improper to allow testimony that Walker had been convicted of the

murder of Johnny Lee Cheeks. Petitioner's jury had to m^e their own decisions in regard to

credibility without reference to what they may have presumed another jury found in regard to

Walker's conviction. As in Blevins and Mitchell, the improper testimony raises the concern

that Petitioner's conviction was based on Walker's conviction rather than an individual

assessment of Petitioner's guilt. The prosecutor, in effect, argued to the jury that Walker's

441



conviction should be used as substantive evidence of Petitioner's guilt. The argument was

improper. The judge erred in allowing the testimony about Walker's conviction.

The trial judge initially and correctly found that evidence of Walker's conviction was

inadmissible and more prejudicial than probative. (R. p. 74, line 23 - p. 75, lines 1-10).

Later, however, the trial judge ruled that Petitioner's questioning of Investigator Cheek in

regard to the possibility that the shooting may have been a "drug-on -drug-type of a thing"

opened the door to allow testimony about Walker's conviction. The trial judge erred.

Petitioner had every right, and counsel for Petitioner had a duty to challenge the State's

evidence.

In affirming the sentence and conviction this Court wrote, "We find the trial court

erred in admitting testimony about Walker's sentence because Wells did not open the door to

that testimony when he questioned Investigator Cheek about whether the victim's status as a

drug dealer exposed him to heightened levels of danger." State v. Wells. Op. No. 2017-UP-

417 (S.C. Ct.App. filed November 8, 2017). This Court, however, found the error harmless

writing, "Wells introduced to the jury during opening statements that Walker was the shooter.

Additionally, the trial court instructed the jury members to consider Wells's guilt 'separate and

apart' from the guilt of Walker. Accordingly, evidence Walker was serving time for murder

did not prejudice Wells." State v. Wells. Op. No. 2017-IJP-417 (S.C. CtApp. filed November

8,2017) (fri #2 omitted). Respectfully, Petitioner submits that he was prejudiced by the error

in admitting evidence that another jury convicted Walker of the murder. The error was not

harmless.

The State's case was based on the testimony of Toris Moore who placed Petitioner

with Walker and another on the night of the incident. Moore testified about her conversation
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with Walker about robbery plans. The other State's evidence consisted of a questionable

identification of Petitioner by Kelly Ball. The State's evidence was not overwhelming.

In Blevins the Fourth Circuit foimd that the minimal discussion of the guilty plea of

non-testifying co-defendants did not warrant reversal and wrote, "If for whatever reason the

jury does learn that co-defendants have pleaded guilty, the court upon request should issue a

limiting instruction to jurors stating that the evidence of such guilty pleas is not to be taken as

substantive evidence of guilt of the remaining defendants." 960 F.2d at 1260. In the present

case the State was allowed to directly question the investigator about Walker's conviction and

the State relied upon that testimony in closing argument. In closing the prosecutor argued,

"Mr. Richey [defense counsel] has also talked about an anonymous phantom rival of Johnny

cheeks doing the killing, when we know that David Walker has been convicted of this

homicide. David Walker, who was with the other two, Saxon and Wells, that night planning

out the robbery." (R. p. 333, lines 21-25).

Additionally, in the present case, the only limiting instruction to the jurors is found in

the judge's final instructions on the law when he stated:

Now, ladies and gentlemen, you've heard testimony that three individual were
charged in connection with this incident. I emphasize to you that only Mr.
Wells is on trial in this case. Therefore, the evidence against Mr. Wells must be
considered separately and apart from the cases against any other defendant and
the manner in which the case against any other defendant has been resolved. In
short, you must consider the evidence in this case in its totality only as it relates
to Mr. Wells without regard to the case of any other co-defendant for the
manner in which that case against that other co-defendant was resolved.

(R. p. 358, lines 8-19). The instruction does not adequately tell the jury that evidence of

Walker's conviction is not to be taken as substantive evidence of Petitioner's guilt. Even if

the judge had directly instructed the jury that evidence of a co-defendant's conviction is not to
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be taken as substantive guilt of the Petitioner, the error in the present case cannot be deemed

harmless in light of the weakness of the State's evidence.

Based on the above argument in regard to the prejudicial non-harmless nature of the

error in allowing the State to argue that Petitioner should be found guilty because another jury

found the co-defendant guilt. Petitioner seeks rehearing and a reversal and remand for a new trial.

Respectfully Submitted,

KATHRINE H. HUDGINS

Appellate Defender

This 22nd day of November, 2017.
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal jfrom Laurens County

Honorable Frank R. Addy, Circuit Court Judge

THE STATE,

RESPONDENT,

V.

CHRISTOPHER JERMAINE WELLS,

PETITIONER

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a copy of the Petition for Rehearing in the
above-entitled case has been served upon Ranee Saxmders, Esquire, at the Rembert Dennis
Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; and Christopher Jermaine
Wells, #193588, at Perry Correctional Institution, 430 Oaklawn Road, Pelzer, SC 29669, this
22nd day of November, 2017.

Kathrine H. Hudgins
Appellate Defender
ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO BEFORE
ME ̂s 22nd day of November, 2017.

(L.S)
Notary Public fofSoufii Carolina
My Commission Expires: Julv 5.2027.
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2019-CP-30-134

RETURN, MOTION FOR MORE DEFINITE
STATEMENT, AND PARTIAL MOTION TO

DISMISS

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS ) FOR THE EIGHTH JUDICIAL CIRCUIT

Christopher Wells, #193588,

Applicant,

V.

State of South Carolina,

Respondent.
* ̂

z  P>
^  c_ rncr

In response to the application for post-conviction relief (PCR) filed on February 19^ 201?3c
:> w ^ CO
zsn othe State (Respondent) would respectfully show this Court: g 3 go
cn u/

I. Procedural History m -c= —

Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Laurens County Clerk of Court. During its April 2015 term, the Laurens

County Grand Jury indicted Applicant for armed robbery (indictment #15-GS-30-0504) and

criminal conspiracy (indictment #15-GS-30-0505). Deputy Solicitor Warren Mowry and Assistant

Solicitor Ruston Neely of the Eighth Circuit Solicitor's Office prosecuted the case. Rodney

Richey, Esquire represented Applicant.

On April 25,2016, Applicant proceeded to a jury trial before the Honorable Frank R. Addy,

Jr. The jury convicted Applicant on both counts as indicted. Judge Addy sentenced Applicant to

life imprisonment for armed robbery and a concurrent sentence of five years' imprisonment for

criminal conspiracy.

Subsequently, Applicant timely appealed his sentences and convictions. Appellate

Defender Kathrine H. Hudgins of the South Carolina Commission on Indigent Defense—Office
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of Appellate Defense submitted final briefs on behalf of Applicant. On April 4, 2017, Assistant

Attorney General Ranee Saunders filed Respondent's final brief. On November 8, 2017, in an

unpublished opinion. State v. Wells. 2017-UP-417 (Ct. App. 2017), the South Carolina Court of

Appeals affirmed Applicant's conviction. On November 22, 2017, Hudgins filed a Petition for

Rehearing on behalf of Applicant. On January 18, 2018, Applicant's petition for rehearing was

denied. On May 14,2018, the Remittur was issued to the lower court.

11. Factual Background

Lieutenant Marty Crain of the Lauren County Sheriffs Office responded to a call

reporting a possible shooting and arrived at the scene to find David Lee Walker slumped over on

the porch swing of a mobile home. (R. 160-1 64.) Walker initially indicated his arm was broken,

but he had in actuality been shot. (R.174.) Lieutenant Crain then proceeded inside the home and

there he discovered Johnny Lee Cheeks (Victim) bleeding profusely from gunshot wounds to his

neck and abdomen. (R. 160-1 65.) Investigator Bryant Cheek arrived shortly after and spoke with

Victim, Walker, and Victim's girlfriend Kelly Ball, who was also present at the scene. (R.275-

276.) Walker informed Investigator Cheek that he had been attacked by two men he did not

recognize; however. Victim indicated Walker had come to rob him. (R.276.) Victim ultimately

died of his wounds. (R.278.) During the course of the investigation. Investigator Cheek began

looking into what company Walker kept and eventually arrested Walker, Applicant, and Johnny

Lee Saxon.

Applicant was charged with murder, armed robbery, possession of a weapon during the

commission of a violent crime, and criminal conspiracy. (R.13,21 .) Prior to the start of trial, the

court noted for the record that during an in camera discussion the State had been instructed not to

discuss the fact that Walker had dready been convicted in connection with this incident. (R.74.)

Page 2 of 10

451



At trial, the State called Walker's niece Toris Moore to testify. She stated that on the

night of the incident, Walker, Applicant, and Saxon came to her home. (R.101.) Walker asked her

for her gun, stating they planned to rob someone and the only gun they had was Applicant's.

(R. 103.) Moore did not have a gun and sent them away empty-handed. (R. 103.) Investigator Cheek

also testified about the evening and his investigation. During cross examination, he acknowledged

that Victim was a known drug dealer. (R.293.) Defense counsel then posed questions to the

investigator about the nature of drug dealers, asking whether it was true that "these drug folk are

dangerous" and "when they get mad, they shoot." (R.295.) He then asked whether "this case right

here ... fits that description." (R.296.) The State objected and, outside the presence of the jury,

argued that defense counsel's insinuation that some other people may have been responsible for

the shooting opened the door for allowing the State to question Investigator Cheek about Walker's

murder conviction. (R.297.)

Ultimately, the trial court concluded Applicant did indeed open the door for the admission

of evidence about Walker's conviction. (R.299.) It also stated it would give a jury instruction

indicating that Applicant's case must stand alone and Walker's conviction has no bearing on

Applicant's guilt. {R.299.) Accordingly, on redirect. Investigator Cheek clarified Victim identified

Walker as his assailant. (R.303.) The solicitor then asked whether Walker was currently "serving

time for this homicide," and Investigator Cheek answered in the affirmative. (R.304.) The State

rested and Applicant offered no evidence in his defense. (R.305, 319.) Prior to charging the jury,

the trial court indicated it was including language about how the evidence against Applicant must

be considered "separately and apart from the cases against any other defendant and the manner in

which the case against any other defendant was resolved." (R.350.) Applicant made no objection

Page 3 of 10

452



to the adequacy of this charge. (R.3 1 5.) The trial court thereafter charged the jury and Applicant

took no exceptions. (R.369.)

III. Current Application

In his Application for post-conviction relief, Applicant makes several allegations, which

Respondent interprets as the following:

A. Ineffective Assistance of Counsel

1. Trial counsel provided "erroneous advice on which [Applicant] based his
decision not to testify."

2. Trial counsel failed to object to Applicant's indictments and failed to preserve
the issue for appellate court.

3. Failure to request a lesser-included offense instruction
4. "denying Applicant his right to an impartial jury..."
5. Failure to investigate

i. Failure to interview "victim's friend"

6. Failure to "object and preserve applicant's constitutional rights, compulsory
process rights, and hearsay assertions."

7; Failure to communicate plea offer
8. Failure to be "specific in applicant's directed verdict motion"
9. Failure to prevent testimony indicating that a co-defendant was found guilty of

murder

10. "failure to object and preserve a[n] argument regarding the limiting [jury]
instruction"

11. Appellate coimsel "failed to raise on direct appeal Applicant's jurisdictional
issue"

Applicant requests that he receive a "vacate[d] conviction and sentence and remand for

new trial."

Attached to this return and incorporated herein are the Laurens County Clerk of Court

records. Applicant's records from the South Carolina Department of Corrections, the appellate

record (including the Record on Appeal), and the records of this current PCR action.

IV. Response to Allegations of Ineffective Assistance of Counsel

In his Application, Applicant alleges that counsel was ineffective for: (1) provided

"erroneous advice on which [Applicant] based his decision not to testify"; (2) "denying Applicant
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his right to an impartial jury..."; (3) failing to object to Applicants indictments and preserve

indictment issues for appeal; (4) failing to "object and preserve applicant's constitutional rights,

compulsory rights, and hearsay assertions"; (5) failing to "be specific in Applicant's directed

verdict motion"; and (6) failing to interview "victim's friend"; (7) failing "to object and preserve

a[n] argument regarding the limiting [jury] instruction"; and (8) Appellate counsel's failure to

"raise on direct appeal Applicant's jurisdictional issue."

The Sixth Amendment to the United States Constitution guarantees a defendant the right

to effective assistance of counsel. U.S. Const, amend. VI; Strickland v. Washington. 466 U.S. 668

(1984); Lomax v. State. 379 S.C. 93, 665 S.E.2d 164 (2008). In a post-conviction relief action, an

applicant bears the burden of proving the allegations in his or her application. Butler v. State. 286

S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of counsel

as a ground for relief, the applicant must prove that "counsel's conduct so undermined the proper

functioning of the adversarial process that [it] cannot be relied upon as having produced a just

result." Strickland. 466 U.S. 668. Butler. 286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland. 466 U.S. 668. First, the applicant must prove that

counsel's performance was deficient. Id; Cherr\^ v. State. 300 S.C. 115, 117,386 S.E.2d 624,625

(1989.) Under this prong, the court measures an attorney's performance by its "reasonableness

under prevailing professional norms." Cherry. 300 S.C. at 117, 386 S.E.2d at 625 (quoting

Strickland. 466 U.S. at 690.) The proper measure of performance is whether the attomey provided

representation within the range of competence required in criminal cases. Butler. 286 S.C. at 442,

334 S.E.2d at 814. "Coimsel is strongly presumed to have rendered adequate assistance and made

all significant decisions in the exercise of reasonable professional judgment." Id (citing Strickland.
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466 U.S. at 690.).The applicant must overcome this presumption to receive relief. Cherrv. 300 S.C.

at 118, 386 S.E.2d at 625. Second, counsel's deficient performance must have prejudiced the

applicant such that "there is a reasonable probability that, but for counsel's unprofessional errors,

the result of the proceeding would have been different." Cherrv. 300 S.C. at 117-18,386 S.E.2d at

625.

Applicant does not provide any supporting information to support these allegations such as

what erroneous advice counsel allegedly provided, how Applicant was allegedly denied an

impartial jury, how Applicant's indictments were allegedly defective, what "constitutional rights,

compulsory rights, and hearsay assertions" should have been objected to, how counsel's directed

verdict motion was not sufficient, how testimony from "victim's friend" would have supported his

case, what argument should have been preserved regarding the jury instruction, and what

jurisdictional issue should have been raised on his direct appeal. Accordingly, Respondent is

unable to respond to these claims and moves herein for a more definite statement so that it can

effectively respond through an amended or supplemental return.

Applicant also alleges that counsel was ineffective for failing to request a lesser-included

offense instruction and for failing to communicate a plea offer. Respondent submits Applicant

cannot satisfy either requirement of the Strickland test regarding either trial or appellate coimsel.

However, some of the allegations concerning Applicant's ineffective assistance of counsel

probably raise questions of fact that are not conclusively refuted by the record. Respondent

requests an evidentiary hearing on this ground for relief. Sharper v. State. 279 S.C. 264, 305

S.E.2d24(1983).
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V. Summary Dismissal for Ineffective Assistance of Counsel Claim

Additionally, Applicant asserts that counsel failed to prevent testimony indicating that

Walker, Applicant's co-defendant, was found guilty of murder. However, this allegation should

be summarily dismissed based on res judicata. Res judicata prohibits subsequent actions, by the

same parties on the same issues. Bell v. Bennett, 307 S.C. 286,414 S.E.2d 786 (Ct. App. 1992).

A final judgment on the merits in a prior action bars subsequent consideration of those issues in a

new action. Foran v. USAA Casualty Ins. Co.. 311 S.C. 189, 427 S.E.2d 918 (Ct. App. 1993).

Whether Applicant was prejudiced by this testimony has already been decided in Applicant's direct

appeal. More specifically in Applicant's direct appeal. Applicant argued that "the trial court erred

in finding that Applicant's cross examination of an investigator opened the door to allow testimony

from the investigator that another jury found a non-testifying codefendant guilty of the murder for

which Applicant stood trial." (App. Brief p. 3). Accordingly, Respondent moves to summarily

dismiss this allegation herein.

In its unpublished opinion, the South Carolina Court of Appeals found that the trial court

erred in admitting testimony about the co-defendant's sentence, but that the error constituted

harmless error beyond a reasonable doubt. State v. Wells. No. 2017-UP-417 at *2 (Ct. App. 2017),

citing State v. Black. 400 S.C. 10,27 (2012) ("An appellate court generall will decline to set aside

a conviction due to insubstantial errors not affecting the result) (citations onumtted). The court

further determined that "the trial court instructed the jury members to consider Well's guilt

'separate and apart' from the guilt of Walker", and accordingly, the evidence that Walker was

serving time for murder did not prejudice Wells. State v. Wells, No. 2017-UP-417 at *2 (Ct. App.

2017). Accordingly, Respondent requests that this allegation be summarily dismissed.
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VI. Motion for More Definite Statement

In his Application, Applicant fails to set forth with specificity the facts and circumstances

upon which the following ineffective assistance of counsel claims are based: counsel (1) provided

"erroneous advice on which [Applicant] based his decision not to testify"; (2) "den[ied] Applicant

his right to an impartial jury..."; (3) failed to object to Applicants indictments and preserve

indictment issues for appeal; (4) failed to "object and preserve applicant's constitutional rights,

compulsory rights, and hearsay assertions"; and (5) failed to "be specific in Applicant's directed

verdict motion"; (6) failed to interview "victim's friend"; (7) failed "to object and preserve a[n]

argument regarding the limiting [jury] instruction"; and (8) failed to "raise on direct appeal

Applicant's jurisdictional issue." The Uniform Post-Conviction Procedure Act requires that the

Applicant must"... specifically set forth the grounds upon which the application is based." Section

17-27-50 of the Code of Laws of South Carolina (1976). In an application for post-conviction

relief, it is incumbent upon Applicant to make at least a prima facie showing which would entitle

him to relief before an evidentiary hearing will be scheduled and held. Welch v. MacDougall. 246

S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State. 245 S.C. 385, 140 S.E.2d 784 (1965).

Applicant fails to provide any supporting information for these claims.

Accordingly, Respondent moves to require Applicant to file an amended application well

in advance of the hearing scheduled in this matter. If Applicant fails to file a timely and responsive

amended application setting forth specific allegations for relief. Respondent reserves the right to

move to dismiss these claims.

VII. Any Future Amendments

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. Any

claims not specifically laid out in this PCR application or in amendments will be opposed by the
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State at an evidentiary hearing pursuant to the Uniform Post-Conviction Relief Act^ and Rule 71.1

of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b), SCRCP. All claims

should be made well in advance of the evidentiary hearing. Because Applicant has been appointed

an attorney, the attorney, and not Applicant, is the only individual authorized to file amendments

to this application. See Rule 11, SCRCP. Pro se filings will not be considered at the PCR hearing.

The State reserves the right to request that any amendments withheld until the last minute be

stricken because of undue prejudice to the State. See Rule 15(a), SCRCP.

VIII. Response to Any and All Other Allegations

Each and every allegation contained within the application not expressly admitted,

qualified, or explained in this return is hereby denied.

IX. Request for an Evidentiary Hearing. Amended Return, and Partial Summary
Dismissal

WHEREFORE, having made its return. Respondent request that an evidentiary be held

only as to the allegations that were sufficiently alleged by Applicant. Respondent further requests

that Applicant, through his counsel, amend the application to provide required specificity for the

aforementioned allegations of ineffective assistance of counsel claims that were not sufficiently

identified. Respondent further requests that Applicant's claim that "prevent testimony indicating

that a co-defendant was found guilty of murder" be summarily dismissed.

^ S.C. Code Ann. §§ 17-27-10 to -160.
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So ,2019

By:

Respectfully submitted,

ALAN WILSON

Attomey General

W. JEFFREY YOLnsrO

Chief Deputy Attomey General

MEGAN HARRIGAN JAMESON

Senior Assistant Deputy Attomey General

BRIANNAL. SCHILL

Assistant Attomey General

ATTORNEYS FOR^SPONDENT
Office of the Attomey General
Post Office Box 11549

Columbia, SC 29211
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STATE OF SOUTH CAROLINA

COUNTY OF LAURENS

CHRISTOPHER WELLS, #193588,

Applicant,

vs

STATE OF SOUTH CAROLINA,

Respondent.

IN THE COURT OF COMMON PLEAS

2019-CP-30-134

AFFIDAVIT OF SERVICE BY MAIL
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mc:

2 c:
era:

1. I am an employee of the Respondent in the above-captioned action 5>
CO w
—I

2. Regular communication by mail exists throughout the State of South Caro©a ai&atti?is
IS a proper circumstance of service by mail.

3. I have this day served a copy of the Return, Motion for More Definite Statement, and
Partial Motion to Dismiss in the above-captioned matter on the following person by denositina
same in the United States mail, postage prepaid: aeposixmg

Ashley A, McMahan, Esquire
McMahan & Taylor, Attorneys, LLC
Post Office Box 5501

West Columbia, South Carolina 29169

DATED this the 30^*^ day of May, 2019.

roline Collins, Administrative Coordinator
For Respondent
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STATE OF SOUTH CAROLINA

-----------------------------------x

CHRISTOPHER J. WELLS,

   Applicant

        Case No.

-against-          2019-CP-30-00134 

STATE,

        Respondent.

--------------------------------------x

    November 28,2023   

             Newberry, S.C.

B E F O R E:

    HONORABLE B. ALEX HYMAN 

A P P E A R A N C E S:

    ASHLEY MCMAHAN, 

    Attorney for the Petitioner

    ZACHARY JONES

    Attorney for the Respondent

      

                      Aileen Butler

        Official Court Reporter

461



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

                       I N D E X

WITNESS DIRECT  CROSS  REDIRECT  RECROSS

Christopher Wells 

   Ms. McMahan        5

Aimee Zmroczek

   Ms. McMahan        28             55

   Mr. Jones                 48

Rodney Richey   

   Mr. Jones   55             65

   Ms. McMahan               63

462462



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3

   E X H I B I T S

NO.          DESCRIPTION                   I.D.    EVD.

P-1          Phone                                 33          

P-2          Report                                33

P-3          Transcript                            37

P-4          Notes                                 38

P-5          Photo                                 43

P-6          Photo                                 43

P-7          Body cam footage                      44

P-8          Photo                                 45

463



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

4

MR. JONES:  This is the matter of Chris Wells 

versus State of South Carolina.  Case number 

2019-CP-30-134.  My name is Zachary Jones from the 

State of South Carolina.  

Mr. Wells is present as is his attorney, 

Ashley McMahan.  Mr. Wells was indicted during the 

April 2015 term of Laurens County Grand Jury for 

armed robbery and criminal conspiracy as well as 

murder.  Mr. Wells proceed to a jury trial before 

the Honorable Frank R. Addy Jr. on April 25th of 

2016.  He was convicted on armed robbery and 

criminal conspiracy as indicted.  Was acquited of 

the murder charge.  

Judge Addy sentenced Mr. Wells to life 

imprisonment for armed robbery and a concurrent 

sentence of five years imprisonment for criminal 

conspiracy.  Mr. Wells timely appealed his 

conviction and sentences.  An appeal was perfected 

by public defender Katherine H. Hudgins of the 

office of appellant defense.  The unpublished 

opinion State versus Wells, case number 

2017-UP-417-2017 South Carolina Court of Appeals 

confirmed Mr. Wells conviction.  The remittitur 

was issued on May 14th of 2018 and this Post 

Conviction relief application was filed on 
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February 19, 2019.  

With that I will turn it over to Miss 

McMahan.  

 MS. MCMAHAN:  One moment Your Honor. 

 Your Honor, at this point in time the 

applicant calls Mr. Wells. 

THE COURT:  All right, Mr. Wells, if you will 

please step up to the witness stand. 

CHRISTOPHER J. WELLS, called as a witness, 

was sworn by the clerk and testified as follows: 

DIRECT EXAMINATION

BY MS. MCMAHAN:

Q. Do you have a middle name? 

A. Jermaine. 

Q. And did you file your initial PCR application?  

You filed this PCR application?

A. Yes. 

Q. And who was your attorney that represented you 

are? 

A. At trial?  

Q. Yes.

A. Rodney Richey. 

Q. Was he appointed or retained? 

A. Appointed. 

Q. And how long after you got arrested was he 
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appointed to you? 

A. About a year or so. 

Q. Did you have somebody before that? 

A. Yes. 

Q. Who did you have before that? 

A. A dude named Mozerrati.  Something like that.  

Q. Nasrollahi?

A. Yeah.

Q. Joshua Nasrollahi? 

A. Yes, ma'am.

Q. His name has already come up today too.  And so 

then you ended up with Mr. Richey, correct?

A. Yes, ma'am. 

Q. Do you recall right after Mr. Richey was 

appointed when you first met with him? 

A. Say that again.

Q. After Mr. Richey was appointed to represent you 

when did you first meet with him? 

A. I don't know right off, but I would say about 

ninety days. 

Q. Okay.  Do you recall what you guys talked about? 

A. Yes. 

Q. What did you guys talk about? 

A. He didn't want to talk about the case.  He come 

with a plea. 
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Q. And what was the plea offer? 

A. He said five years. 

Q. But you wanted to talk about the case, right? 

A. Yeah. 

Q. Did you want to go to trial? 

A. I wanted -- I wanted somebody -- I wanted us to 

go over this case because there was a lot of flaws in 

the case. 

Q. By go over, do you mean like go through the 

evidence and all that kind of stuff? 

A. Yes, ma'am. 

Q. And after he gave you the plea offer did you 

guys get a chance to talk about the evidence and all 

that kind of stuff? 

A. No, ma'am.  We never talked about the evidence. 

Q. What did you guys talk about just the plea 

offer? 

A. Yeah, he just kept saying the solicitor said 

they ain't trying to pursue you.  They got a deal for 

you and he said, but they want you to write a statement 

saying that I seen such and such shoot this man or 

whatever and I told him I wasn't there.  I couldn't say 

that. 

Q. So at that point did you guys talk about a 

defense of like mere presence or your defense was you 
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weren't there at all? 

A. Yeah. 

Q. So that was the first time you met with him you 

talked about that plea offer? 

A. Yes. 

Q. How many other times do you think you met with 

him? 

A. About two or three more times. 

Q. Okay.  And each time do you remember how long it 

was when you met with him? 

A. It didn't last long.  They had made him leave 

because we kept getting in arguments or whatever. 

Q. Okay, so you and Mr. Richey kept yelling at each 

other? 

A. Yes, ma'am. 

Q. What were you all yelling about? 

A. He was trying to force me to take a plea.  Like 

they was going to try and seek the death penalty and all 

this and everything and I was like, man, just sit down 

with me and go over the motion of discovery.  We'll see 

what's going on. 

Q. So when you were meeting with him did he show 

you like any body camera footage or anything like that? 

A. No, ma'am.

Q. Did he show you any of the statements any of the 
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other people had made? 

A. No, ma'am.

Q. Did he talk about some of the witnesses that was 

going to be called for the trial if you went to trial? 

A. No, ma'am. 

Q. Did you guys talk about what the elements of the 

charge that the State would have to prove in order to 

find you guilty of what you were initially charged with? 

A. No, ma'am. 

Q. You were initially charged with murder and armed 

robbery, right? 

A. No, ma'am. 

Q. What were you initially charged with? 

A. Accessory before and after the fact. 

Q. And then they added the murder and the armed 

robbery later? 

A. Yes, ma'am. 

Q. And how far after the first charges did they add 

the second charges?

A. On December 13th was the first charge. 

Q. Okay.  And then when was the next one? 

A. January 3rd was when they added the other 

charges. 

Q. And so ultimately what did you go to trial on?  

What charges? 
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A. 2016 I went to trial for first degree murder, 

armed robbery, possession of a weapon on a violent crime 

and criminal conspiracy. 

Q. What were you found not guilty of? 

A. Murder. 

Q. And what were you found guilty of, armed robbery 

and everything else? 

A. Yes, ma'am.  

Q. And ultimately what did you get?

A. Natural life. 

Q. Did you have a prior record? 

A. I had a manslaughter charge in '92. 

Q. And they had given you LWOP notice? 

A. Yes, ma'am. 

Q. And so you were obviously sentenced to life.  So 

when you and Mr. Richey were meeting for the trial, did 

you meet just before the trial or after the trial? 

A. We met before the trial. 

Q. Okay.  And were you talking about any possible 

witnesses you all were going to call or anything like 

that? 

A. No, ma'am. 

Q. Did you tell him about people to call? 

A. Yes, ma'am. 

Q. Who did you tell him to to call? 
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A. I told it's a female that was -- could have been 

a witness for me.

Q. Okay.  Was that person at the trial?  

A. No, ma'am. 

Q. So let's just go over your PCR application.  Was 

it Kayla Winley (phonetics)? 

A. Yes, ma'am. 

Q. That's the person you wanted? 

A. Yes. 

Q. Okay.  And so let's just go over all the issues 

in your application now.  

     The first one is that he was ineffective for 

erroneous advice to base your decision on which not to 

testify.  What kind of advice was that that was 

erroneous?

A. He told me that -- first he said you must be 

crazy.   And I was like, man, I just want to tell my 

side of the story and he was just -- he said about my 

prior conviction.  All that would came in and he says 

they got me on impeachment or something.  In other words 

he was just saying -- he was telling me bad stuff. 

Q. So he was telling you that if you went and 

testified that they would bring up your record against 

you? 

A. Yeah. 
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Q. And he thought you were crazy that you wanted to 

testify? 

A. Yes, ma'am. 

Q. Knowing what you know now would you have 

testified if you had that opportunity? 

A. Yes, ma'am. 

Q. You also have in here that Mr. Richey didn't 

request any lesser included offense instruction? 

A. Right. 

Q. So what kind of -- do you mean like attempted 

murder or lesser armed robbery like common law, strong 

arm robbery? 

A. Right.  Yes.  Anything other than that. 

Q. Did you guys have any conversations about that? 

A. No, ma'am. 

Q. What specifically was Mr. Richey not doing that 

you asked him to do? 

A. To investigate the evidence in this case. 

Q. And can you give some examples of that? 

A. Like the witnesses that the State was going to 

intend to use to testify.  So, the statements didn't add 

up. 

Q. Do you feel he was ineffective in the way he 

cross examined those witnesses and those statements at 

the trial? 
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A. Well, I'm saying -- 

Q. Well, their statements didn't add up, right? 

A. Right. 

Q. Do you feel that Mr. Richey asked them about why 

their statements didn't add up enough at trial? 

A. No, he didn't.  Not enough at trial. 

Q. So he didn't adequately cross examine those 

witnesses regarding those inconsistent statements? 

A. Yes, ma'am. 

Q. Okay.  And what was the issue with the 

investigator who opened the door to allow testimony from 

a co-defendant? 

A. Brian Cheeks?  

Q. Yes.

A. He was over the case.  Brian had  -- I think 

Brian he had him on cross examination and he brought up 

something and I think the solicitor objected to it and 

they were saying that Rodney -- yeah, Rodney opened the 

door for this to come in. 

Q. You said, the whole thing was you weren't there 

so essentially some other person had committed this 

crime, right?  

A. Yes, ma'am.  

Q. So Rodney was trying to ask Cheeks about that, 

right?  Like somebody else probably did this.  That kind 

473



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

       C. Wells - Direct by Ms. McMahan

 

14

of thing, like he didn't? 

A. Yes. 

Q. Okay.  And then what was the issue with the 

alternate juror being present? 

A. I think the officer testified that she was a 

juror.  After court he gave her a ride home. 

Q. Okay.  Who is he? 

A. Well, I don't remember the officer's name. 

Q. So there was a juror that the officer had given 

a ride home? 

A. Yes, ma'am. 

Q. Was there a part in the transcript where it 

didn't notate whether the alternate juror had been 

excused from deliberations? 

A. No, there wasn't no notate. 

Q. No, I mean in your trial.  In your trial 

transcript? 

A. Yes.  I got it wrong.  I'm nervous up here. 

Q. That's okay.  Take your time.  

A. Yes, when the judge suppose to like -- they had 

-- can I look at my paper?  

Q. Sure.  

A. Yes.  Yes.  

Q. Okay.

A. Two alternate jurors present in the courtroom -- 
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in the jury room while the deliberation begin.  So I go 

to the transcript, page transcript 376, line 20 to 25. 

Q. Okay.  So the alternate juror was never it 

excused --

A. Right.  

Q. -- from the courtroom? 

A. Right, and this is what the judge said.  "At 

this point in time go ahead and retire you to the jury 

room, but don't begin your deliberation yet.  Your clue 

to begin your deliberation will be receipt of these 

instructions, the evidence involved in this case, and my 

asking the alternate to step out.  So that's when you 

can start talking about the case."  And then it says 

right here there's no where on the record showing that 

the presiding judge asked the alternate to step out of 

the jury room when deliberation began. 

Q. Okay, and then the issue with the other juror 

that was juror number ten that was given the ride home 

with the officer, right?  

A. Yes, ma'am. 

Q. So what was the issue with Mr. Richey never -- 

did he not object to the limiting instruction during the 

trial? 

A. No, he didn't. 

Q. And so that issue wasn't preserved for appeal? 
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A. Right. 

Q. Okay.  

MS. MCMAHAN:  And then just for record, 

judge, 1-B I'm striking.  So we're not going 

forward on that. 

Q. And then what was the issue about the plea offer 

that were you given during the trial?  

A. The plea offers were they said -- my trial 

counsel Rodney said they'll drop the murder if I plead 

to armed robbery. 

Q. Okay.

A. But they already had -- they already had gave me 

a -- seeking that life.  What is it AWOP.

Q. LWOP.

A. The LWOP notice and I was like, that don't make 

no sense because if I get found guilty of murder or 

armed robbery or any lesser those offense they will seek 

life. 

Q. Okay.  And so were you confused as to whether or 

not you took that offer if you would get life or not? 

A. Yes, ma'am.  

Q. Was that explained to you at all? 

A. No, ma'am. 

Q. And had you been told it would just have been 

straight up to armed robbery with the life taken off the 
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table would you taken that offer? 

A. No. 

Q. Okay.  But you just -- but Mr. Richey didn't sit 

and explain whether or not that LWOP notice was going to 

apply to this offer that was given during the middle of 

this trial? 

A. No, ma'am. 

Q. What about the issue with your Miranda rights.  

What's that? 

A. They never gave me.  They never read my Miranda 

rights. 

Q. Did you give a statement to the police?  Did you 

give a statement to the police? 

A. A statement?

Q. Did you talk to the cops? 

A. Yeah.  They called me.  They came to interview 

and after the interview they said put your hands behind 

your back.  

Q. So they never read your Miranda rights before 

that interview? 

A. No, ma'am.

Q. Okay.  Did you and Mr. Richey have a 

conversation about that? 

A. Yes. 

Q. And what was that about? 
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A. Richey said that doesn't matter that much. 

Q. Okay, and did you guys have a Neal v Biggers 

hearing about photo lineup? 

A. Richey denied. 

Q. What do you mean he denied it?  He just didn't 

ask for one or ...

A. The judge -- the judge called him in chambers, 

him and the solicitor, and they both agreed -- Rodney 

and the solicitor agreed a Neal v Biggers wouldn't be 

needed for the next witness what she'll be testifying. 

Q. What was the witness who had done the lineup, 

was it Kelly Ball?

A. Kelly Ball. 

Q. Was she asked about that lineup at all during 

your trial? 

A. Yes. 

Q. But there was never any hearing about whether or 

not it was an adequate photo lineup or not? 

A. No.  No, ma'am. 

Q. Okay.  And let's talk about Kelly Ball.  Her 

testimony at trial did you feel like Mr. Richey did an 

adequate job addressing her inconsistencies in all the 

statements she had given? 

A. On the descriptions -- 

Q. Yeah.  
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A. -- of the descriptions of me and my car, yes, he 

did. 

Q. But she had given several statements prior to 

your trial, right? 

A. Right. 

Q. Were some of them inconsistent with each other? 

A. All of them. 

Q. Do you feel that Mr. Richey had addressed that 

with her adequately about all her inconsistent 

statements she had given? 

A. No, ma'am.  

Q. Do you remember if Mr. Richey ever asked her 

about her drug use? 

A. I think -- I think he did, yes, ma'am.

Q. Do you remember if there was any questioning 

about whether or not she was on drugs that night when 

all this happened? 

A. No, ma'am.  

Q. Did he question her about her stay at Marshall 

Pickens? 

A. No, ma'am.  

Q. Did he question her about any of her medical 

records?  About what statements she had given to some of 

the medical personnel? 

A. No, ma'am. 
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Q. Do you remember if he asked her about her 

statement that she gave to the medical people about four 

people came and killed ? 

A. No, ma'am. 

Q. Okay.  What other issues in the PCR application 

have we not talked about yet that you want to bring up? 

A. Where he failed -- he failed to object and 

preserve the indictment before -- before they sworn the 

indictment.  Sworn and got the indictment squashed 

before the jury came.

Q. So he didn't make a motion to quash the 

indictment? 

A. He didn't make no motion. 

Q. Okay.  And so because of that there was no issue 

related to the indictment preserved for appeal, right? 

A. Right. 

Q. And what other things did he talk about like 

that you want to bring up about Mr. Richey? 

    Were the body cameras shown during your trial? 

A. No, ma'am.

Q. Okay.  Tell me about that? 

A. I didn't -- the body cam, the audio, the victim 

cellphone.  I ain't -- I didn't know nothing about it.  

It wasn't brought up in my trial period.  I recently 

found this out about year or so ago. 
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Q. What that the victim had a cellphone that was 

seized? 

A. Yes, ma'am. 

Q. And you didn't have anything from that 

cellphone? 

A. No, ma'am. 

Q. And what about the body cameras or anything like 

that?  You didn't have any of those? 

A. No, ma'am. 

Q. And what were the audio statements that you're 

talking about? 

A. Alleged co-defendant, Walkers's transcript says 

I think Marty Crain, (phonetics) why he was talking to 

the victim.  The victim, the victim's video cam -- audio 

of the victim told him he shot -- the man on the porch 

shot him.  He shot the man.  So, Marty Crain asked him 

what gun you had.  He said I had a 32 automatic, but a 

32 automatic was never in my trial. 

Q. It was revolver wasn't it?  What kind of gun was 

in you're a trial? 

A. A revolver, a 38 and a 380.  

Q. There was also an automatic that was found 

outside, right?  

A. That's the 380. 

Q. And that was not in your trial at all? 
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A. The 380 was in the trial. 

Q. Okay.  

A. The 32 wasn't in my trial. 

Q. Sorry, I don't keep up with guns as much as you 

do.  So the 380 was in the trial? 

A. Yes, ma'am. 

Q. But the 32 was not? 

A. No, ma'am. 

Q. And which gun was supposedly the 32?  Who had 

that gun? 

A. That's suppose to have been . 

Q. And the 380 belonged to who? 

A. They don't know. 

Q. Okay.  But Mr. Cheek's audio and Mr. Crain's 

body camera is when he's saying the guy on the porch 

shot me and I shot back? 

A. Yeah. 

Q. Who was the the guy on the porch? 

A. David Walker. 

Q. So Mr. Walker was shot on the porch at 's 

house, right, according to Mr. Walker's trial? 

A. Yes. 

Q. Okay.  So let me just back up for a second.  

Supposedly there were three of you that were 

co-defendants.  It was Johnny Saxton, you and David 
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Walker, right? 

A. Yes, ma'am.  

Q. But allegedly you and Mr. Saxton were never at 

the house.  Their argument was that you guys were up on 

the hill or somewhere away from the house? 

A. Who argument?  

Q. You and Mr. Saxton.  

A. I'm talking about who argument. 

Q. The State is arguing that, the solicitor? 

A. Okay. 

Q. That's what they were arguing, right? 

A. Yes. 

Q. And that you guys were driving a car, a getaway 

car and there was an issue of what color that car was 

from Kelly Ball? 

A. Right. 

Q. And Kelly Ball what did she ultimately testify 

to as the color of that car? 

A. She testified that this was gold'ish brown. 

Q. And what kind of car was it, allegedly, that 

left the scene?  Was it a gold'ish brown car that was 

involved? 

A. That's what she described. 

Q. Okay, but what kind of car do you have? 

A. I have a silver grey car. 

483



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

       C. Wells - Direct by Ms. McMahan

 

24

Q. Okay.  Did they search your car and find 

anything in it? 

A. No.  The same -- the the same night of the crime 

they searched my car in the yard.  

Q. Okay.

A. I gave them permission to search my car.  They 

went through it and didn't find nothing.  And when the 

police was out there they got a call on his walkie 

talkie saying whoever you're out there with they got 

nothing to do with it.  Wrong color car.  So the police 

said you're good.  He left.  That was the night the 

crime. 

Q. Yeah.  And what else is left in the application 

that you want to talk to the Court about why Mr. Richey 

was ineffective.  Take your time. 

A. It was so much.  He was ineffective for not 

challenging the State's witness, James Green about what 

he testified about.  The State like on exhibits -- like 

the State they turn in a 380 but they didn't turn in the 

magazine.  It says right here transcript, page 253, line 

eight through 14.  The State exhibit 22 is a magazine 

which I have not seen.  No objection from trial counsel.  

Q. Okay.  

A. Okay, I have a question about that.  Whether you 

have seen it or not.  I just want to simply ask you and 
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the dude said, no, sir.  That was not submitted, and 

State exhibit 23 looks like two fired cartridge cases 

and two unfired cartridge cases which was not submitted.  

Rodney didn't object. 

Q. Did Rodney follow up with any questions about 

those not being submitted? 

A. No, ma'am.  He said no questions. 

Q. Okay.  And what else?  

A. The exhibit -- the slug.  James Cheeks, when the 

police -- they said the slug fell out of his clothes.  

This was exhibit 15, but that was never submitted to -- 

to the SLED.  

    Rodney was in effective for not checking on that 

slug.  We don't know what gun it came from. 

Q. Let's just clarify something for Judge Hyman.  

There is a Brian Cheeks that was the investigator, 

right? 

A. Yes, ma'am 

Q. And then the victim in case was  

, right? 

A. Yes, ma'am. 

Q. And you sometimes --  is the victim is 

sometimes referred to as ? 

A. Oh, okay. 

Q. And sometimes he is referred to as  
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,  right?  So any time there is reference to  

 or  that's the victim in the 

case and Brian Cheeks is a member of law enforcement? 

A. That's right. 

Q. Sorry.  I just wanted to clear that up.  It's a 

little confusing.  But there was a slug that fell out of 

, the victim, right?  

A. Clothes. 

Q. And that slug was never submitted to SLED or 

anything or you never saw a report about it? 

A. No, ma'am. 

Q. Anything like that, and so you never seen a 

report as to maybe if that slug would have come back 

from one of the guns that was allegedly referred to, the 

380 or the 32? 

A. Right. 

Q. Okay, and the 32, again, was never entered in 

your trial? 

A. Right. 

Q. Okay.  Was it entered in another trial? 

A. I don't -- 

Q. You don't think so?

A. I don't think so.  I didn't see it. 

Q. Okay.  So continue on for your next issue.  Was 

there is an issue that Mr. Richey didn't object when the 
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State was arguing that you should be found guilty 

because another person was also found guilty? 

A. Yes, ma'am.  That's what I was trying to find. 

Q. And that was the limiting instruction that the 

judge gave, right? 

A. Right. 

Q. And there was no objection to the limiting 

instruction either to preserve those issues for appeal, 

right?

A. No. 

Q. Is there another issue you want to bring up? 

A. That was it right there.  You just said it. 

Q. Are there any other issues you want the Court to 

know today about your case? 

A. I think that's it. 

Q. And attached to your application you've attached 

like a written memorandum and that sort of outlines a 

lot of what we talked about today, right? 

A. Yes, ma'am. 

Q. And the additional amendments that I added are 

also attached to your application, correct?

A. Yes.

Q. Okay.  Answer any questions the attorney general 

may have? 

MR. JONES:  Beg the court's indulgence. 

487



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

    A. Zmroczek - Direct by Ms. McMahan

                              

28

THE COURT:  Sure. 

MR. JONES:  No questions for the witness. 

MS. MCMAHAN:  Your Honor, we call Miss  

Zmroczek.

AIMEE ZMROCZEK, called as a witness, was sworn 

by the clerk and testified as follows: 

DIRECT EXAMINATION

BY MS. MCMAHAN: 

Q. Would you please spell your last name for the 

court reporter? 

A. Z-m-r-o-c-z-e-k.  

Q. And it Aimee, A-i-m-e-e? 

A. Yes.

Q. Miss Zmroczek check who did you represent in the 

three co-defendants? 

A. I was appointed to represent Johnny Saxton. 

Q. And that case went to trial to?  I mean, that 

also that case went to the trial, correct?  

A. It did separately. 

Q. And did you have another attorney helping you? 

A. Jack Delgado. 

Q. And basically what were the facts of the case? 

A. So basically there was a residence of Laurens 

County who ran an illegal distribution of alcohol and 

drugs out of his shed in Laurens and there was some sort 
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of altercation and then he ended up being shot and 

another person was shot at the house.  

Q. Was it during the daytime?  At night? 

A. It was at night in the middle of Laurens.  It 

was very dark. 

Q. And allegedly were there some people that were 

also like standing on a hill or near a hill? 

A. So there were some witnesses that were present. 

We don't know exactly when they were present because 

they started to gather.  It was a couple of different 

manufactured homes in the area and so there were some 

people that had started to gather.  

     I think there were some statements given from a 

female down at the  -- I want to say down at the house 

because actually it went by the location and just 

because the descriptions were very important and so when 

I went down a few things that I was really surprised to 

know is that the trailer was supper far back from the 

road and that there was no way anybody could have seen 

what they said they saw. 

Q. So some of the witnesses were talking about 

people that were incredibly far away allegedly?  

A. Right.

Q. Based on your trip to the trailer area did you 

go at night? 
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A. I did.  I went at the exact same time and I was 

treated with a visual of a transaction happening so I 

left and then came back the next night at the very same 

time and let the person know that lived there because I 

wanted to see it from the road as well. 

Q. And were you surprised how far away some of 

these people were supposedly standing?  

A. Very.  Very surprised.

Q. How far away would you say like a football 

field?  

A. Not quite a football field but close.  It was 

significant. 

Q. And how -- when you went at the same time how 

dark was it out there?  

A. Oh gosh, I couldn't -- I couldn't even see in 

front of my face. 

Q. So from that house you couldn't even see in the 

dark how far away it was? 

A. I could not.

Q. There was some testimony about street lights and 

stuff.  Did the street light go as far back as allegedly 

some of these people were seeing? 

A. No, not, it was.  

Q. What about flood lights or anything? 

A. No. 
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Q. Because there was some testimony about flood 

lights too? 

A. Right. 

Q. In your work on this case what type of items did 

you receive from the State initially? 

A. So I got on the case.  John Delgado, my mentor, 

he and I were doing a lot of work together and we 

actually had for some reason we were actually at this 

courthouse and we were leaving and Judge Griffith 

stopped us on the steps and asked if he asked me if I 

would take the case and I said I'd only take it if John 

gets to do it with me because it was up for trial soon 

and it was murder, just heavily involved.  And so we 

initially got the discovery from I think it was Warren.  

I can't remember who it was -- Lowery -- and then -- so 

I went through discovery which was a lot of paper 

discovery.  They had -- I think I had the benefit of 

both co-defendants had already gone to trial.  So I had 

trial transcripts as well.  I had all of that.  But I 

always regardless of how many attorneys had been on it 

before and some times because of how many attorneys have 

been on it before I go through everything like it's the 

first time I have ever seen anything.  And in doing that 

I noticed there were some pretty key items that I needed 

in order to go forward with the case.  Most notably 
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there were some cell phones that I specifically remember 

had a lot of information and I think persuaded the jury. 

Q. So those cell phones ultimately how did you end 

up getting them? 

A. I honestly can't remember.  I'm sorry.

Q. So ultimately you ended up with the cellphones 

in your possession.  Had the State provided you with any 

like reports of dumps or anything from these phones or 

was that something you had to get done yourself?  

A. No.  No, I had to hire my own expert. I just 

even remember seeing that they were -- like barely 

seeing that they were collected and so I went ahead and 

hired my own expert on it. 

Q. And so there were a couple of cell phones 

involved weren't there, right 

A. Two at least that I can remember. 

Q. And one was like a black little Kyocero phone?

A. Yes.

Q. And there was ultimately nothing on that one?

A. Correct.

Q. But there was on another phone and I'm going to 

show this.  Do you recognize this? 

A. I do. 

Q. Is that the other phone? 

A. This is the other phone. 
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Q. Who did that phone belong to?

A. A female, I believe. 

Q. Okay.  

A. Honestly I can't remember. 

Q. Is this the report from that phone that you got? 

A. Oh, yes.  So the text was from a female.  This 

was the cellphone of the decedent. 

Q. Okay, and this was the report that your expert 

was able to pull off that phone? 

A. He put together, yes. 

MS. MCMAHAN:  Your Honor, at this time I like 

to move these into evidence as Applicant's one and 

two. 

THE COURT:  Any objection?  

MR. JONES:  Can I just go ahead and see them. 

MS. MCMAHAN:  Yeah, I'm sorry. (Handed)

MR. JONES:  No objection.  

THE COURT:  They are admitted as Applicant's 

one and two.

(WHEREUPON, Applicant's one and two were 

received into evidence.)

Q. So ultimately the State didn't give you these at 

first?

A. No.

Q. And you had to basically say, hey, I want -- I 
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need these phones?  

A. Yeah, there were multiple motions filed. 

Q. In order to compel these phones to be given to 

you? 

A. Right. 

Q. And specifically there were some text messages 

on Mr.  -- and when I say Mr.  I mean the 

victim  -- from this individual who is a lady.  In 

one of those text messages she is actually threatening 

the victim? 

A. Yes. 

Q. And how is she threatening the victim? 

A. So basically he was in a relationship where he 

would give her narcotics and alcohol and she would 

return the favors.

Q. Sexually? 

A. Yes. 

Q. And so she literally would -- and I think this 

message was sent the night or the date of the shooting 

where she was threatening that if her little hoe, just 

be a man about it.  Tell me.  Don't be so scared and 

then love you.  It was clearly in my reading of it 

someone who was in withdrawals and needed drugs? 

Q. But ultimately she -- this is someone named 

Theresa, right? 
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A. Right. 

Q. On this phone it doesn't say her name is 

Theresa, but on the phone extraction it's noted as 

someone named Theresa?  

A. Yeah.  So the expert that I hired was able to 

gather information obviously from the phone and how it 

was entered in and I think some one else confirmed that 

was her number.  I can't remember.  

Q. At some point she threatened Mr.  and said 

you're going down? 

A. Yes. 

Q. She clearly did not like Kelly Ball who was one 

of the witnesses in the trial? 

A. Right. 

Q. And you actually asked Kelly Ball about Theresa, 

didn't you in your trial?  

A. Yes. 

Q. And Kelly Ball had actually gotten arrested and 

had a conviction from her interaction with Theresa at 

one point?

A. Yes.  Yeah, talking about evidence, that 

additional evidence that I didn't have.  I could tell by 

just going through the transcript and just reading the 

discovery and quite honestly doing a very minimal effort 

on trying to find out who this Kelly person was, it 
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turns out that she had made many, many, statements and 

was out of mental hospitals and so I remember spending 

months getting those records and I did finally get them 

I think right before the trial. 

Q. And that were the medical records from ER and 

then also from Marshall Pikens? 

A. Right. Right, from the ER and from the addiction 

-- wherever she went. 

Q. Marshall Pickens is sort of mental health rehab 

hospital equivalent to like Three Rivers kind of in 

Columbia?  

A. Yeah, in the upstate.  

Q. And so you asked her -- you went through all of 

her statements that she had given up to that trial with 

Mr. Saxton? 

A. Correct. 

Q. And Mr. Saxton was the last trial of the three?

A. Amongst the three, yes. 

Q. And so excluding Mr. Walker and Mr. Wells's 

statements she gave in court, there were like seven 

other statements that she had given? 

A. Correct. 

Q. And some of those statements came from the 

medical records? 

A. Correct.
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MS. MCMAHAN:  Judge, I would like the Court 

to take judicial notice.  This is the testimony of 

Kelly Ball and Mr. Saxton in this case of Ms. 

Zmroczek and if I could, I would like to go ahead 

make an exhibit.  It's obviously a transcript.  

MR. JONES:  No objection.  

THE COURT:  Admitted as Applicant's number 

three.  

MS. MCMAHAN:  Yes, Your Honor.

(WHEREUPON, Applicant's number three was 

received in evidence)  

Q. As to the telephone, 's phone and the text 

messages, were you able to use those at trial with John 

Saxton? 

A. Yes. 

Q. And then I will show you what is marked as 

Applicant's four.  Can you identify that? 

A. My notes from my cross examination, yes. 

Q. And those were your notes that were you using 

going in to cross examining Kelly Ball?

A. Correct.

MS. MCMAHAN:  At this time I would I like to 

move those into evidence as Applicant's four.

MR. JONES:  No objection.

THE COURT:  Applicant's four admitted.
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(WHEREUPON, Applicant's number four was 

admitted into evidence.) 

Q. Let's talk about Kelly Ball some more.  What was 

your impression of what Kelly Ball was? 

A. Bless her heart is probably the most accurate 

description.  She was just a very -- or is I think.  I 

don't know what her condition is now -- mentally ill, 

self-medicating female.

Q.  The records you had gotten and in the 

transcript you asked her if she had been diagnosed as 

bipolar? 

A. Yes. 

Q. And she was not taking the medication she was 

suppose to take? 

A. She was self-medicating. 

Q. And while she didn't directly admit that she had 

done drugs just at this time she admitted she had done 

drugs earlier that day? 

A. Correct. 

Q. And she would get drugs from  all the time? 

A. Yes. 

Q. And she in fact lived with him?

A. I think there was some questions, but I think 

she ultimately -- because I think her dog was there as I 

remember. 
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Q. Peanuts the dog?

A. Yeah.

Q. And that Chihuahua doesn't like anybody, right?  

A. No. 

Q. And also at some point, you know, I guess Kelly 

was sort of hysterical at the time this happened.  Was 

her -- I guess your thought -- I don't want to put words 

in your mouth -- was your goal to make her seem like 

she's basically a drug addict who is mentally unstable 

who couldn't possibly have said or seen all these 

statements that she's been given and that her statements 

were ragingly inconsistent? 

A. Yeah, I mean, that was the goal.  I mean it all 

came down to credibility and unfortunately jurors who 

don't live in the world of criminal defense they don't 

understand some times people words are very powerful and 

when they're just blatantly not true it can, I think, 

effect an outcome. 

Q. Were some of the statements that she gave the 

medical people like four people had attacked the home? 

A. Yes.  She gave multiple, multiple statements 

that didn't match any of the evidence. 

Q. And one statement I think during Mr. Saxton's 

trial that she's talking about is Mr. Walker is banging 

on the door screaming I'm going to kill you.  But during 
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the 911 call there's no evidence of that ever happening?

A. Not at all.  She was on the phone the whole time 

so you could hear not only when the police got there 

with body cam stuff, but you could hear the 911 call. 

MS. MCMAHAN:  And Your Honor, I believe the 

911 call was entered into evidence.  It's already 

an exhibit in Mr. Wells's trial.  

Q. And these two exhibits, five and six, do you 

recognize those? 

A. Those were more exhibits that I used during the 

trial. 

Q. What is five? 

A. Five is simply a still shot from a body camera 

of responding officer that evening.  But the reason -- 

and obviously it's blurry because there are lights and 

everything -- but the reason that it was so important -- 

I wanted to do a jury view but Judge Hocker declined my 

request.  Especially to go at one in the morning.  But 

when I went out there this is literally how I saw it and 

it was just the best way that I could get to show a jury 

Applicant's five of just -- and the reason it was 

important because down here where the is body cam 

numbers are there is also a little picket fence in front 

of the manufacture home and where the police cars are, 

the road is up a little further, but she was claiming 
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