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STATEMENT OF THE CASE 

In May of 2022, 1 the Greenville County Grand Jury indicted Appellant, Levy Ernest Dunn, 

for domestic violence of a high and aggravated nature [DVHAN]. (R. 567). On August 19, 2024, 

Appellant proceeded to jury trial before the Honorable G.D. Morgan, Jr. Seth Holcomb and 

Mindy Lipinski represented Appellant at trial. Brittany Scott and Elterrice Westfield prosecuted 

the case. The jury found Appellant guilty. Judge Morgan sentenced Appellant to eighteen (18) 

years. (R. 569) A timely notice of intent to appeal was served on August 22, 2024. This appeal 

follows. 

1 The indictment number is 2021-GS-23-08129 but where the year is listed below the 2021 is
scratched out and 2022 is handwritten. In the body of the indictment May 17, 2022, is stamped 
as the date when the Grand Jury convened. (R. 567). 
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STANDARD OF REVIEW 

A trial judge's decision denying a mistrial will be reversed on appeal if the denial amounts 

to an abuse of discretion. State v. Rowlands, 343 S.C. 454, 458, 539 S.E.2d 717, 719 (Ct. App. 

2000). "Whether a mistrial is manifestly necessary is a fact specific inquiry. It is not a 

mechanically applied standard, but rather is a determination that must be made in the context of 

the specific difficulty facing the trial judge." Id. at 457-58, 539 S.E.2d at 719 (internal quotations 

and citations omitted). Although the decision to grant or deny a mistrial is within the sound discretion 

of the trial court, the appellate court must reverse the ruling if the decision was an abuse of discretion 

amounting to an error oflaw. State v. Dial, 405 S.C. 247, 257, 746 S.E.2d 495, 500 (Ct. App. 2013) 

(citing State v. Wiley, 387 S.C. 490,495,692 S.E.2d 560,563 (Ct. App. 2010). 
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ARGUMENT 

The trial judge erred in failing to rule on the mistrial motion based on prejudicial 
premature deliberations among three jury members and instead offering the Robson's 
choice of proceeding with the three biased jurors or removing the three jurors, replacing 
them with the two alternate jurors, and proceeding with a jury of only eleven members 
pursuant to Rule 14 of the South Carolina Rules of Criminal Procedure. 

Relevant Facts 

The jury found Appellant guilty of domestic violence of a high and aggravated nature 

against his wife, Nneka Rita Dunn, who is also known as Nneka Rita Chidibere Okeke. (R. 262, 

lines 19-24). Rita testified that she and Appellant argued over the car keys and when she did not 

give the keys to him, Appellant began to punch and stab her. (R. 266, lines 9-24). Rita ran out of 

the apartment and downstairs where neighbors helped her. (R. 282, lines 10-21). 

On the third day of trial, August 21, 2024, the State and the Defense rested and the jury 

was excused for lunch at approximately 12:48 PM. (R. 482, lines 1-14). The judge instructed the 

jury, "So again, please don't discuss the case." (R. 482, lines 10-11). While eating lunch at the 

Society Sandwich Shop two employees of the Public Defender Office who were not involved in 

the case overheard three jury members discussing the case. (R. 482, line 23 - 483, lines 1-6). The 

matter was brought to the attention of the judge and the lawyers involved in the case. 

When the jury returned from lunch the judge asked if anyone ate lunch at the Society 

Sandwich Shop. (R. 483, line 7 - 484, lines 1-7). Three jurors raised their hands indicating they 

ate lunch at the sandwich shop. (R. 484, lines 8-10). The judge excused the jury but questioned 

the three jurors individually2. Juror number forty (#40) denied discussing the case. (R. 484, line 

19 - 485, lines 1-25). Juror number twenty-nine (#29) did not recall discussing the case. (R. 486, 

2 The jurors were not placed under oath. 
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line 2 - 487, lines 1-15). Juror number forty-nine (#49) did not recall speaking about the case. 

(R. 487, line 16-488, lines 1-20). 

Counsel for Appellant moved for a mistrial. (R. 488, line 24 - 489, lines 1-23). Counsel 

for Appellant noted that two of the jurors curiously could not recall the recent lunch conversations, 

one juror looked at the ceiling and did not make direct eye contact when being questioned and 

another juror looked away or down when being questioned. (R. 489, lines 6-14). Counsel for 

Appellant also noted the juror's possible reason for not being candid was concern that they had 

done something wrong and did not want to get in trouble. (R. 489, lines 14-17). Counsel told the 

judge, "But you, also, now the situation of putting them back in the jury and allowing them to 

decide and does that impact his ability to get a fair and impartial trial? So The Defense still feels 

that a mistrial is warranted giving the circumstances and memorialize the testimony to protect the 

record." (R. 489, lines 17-23). 

The judge then questioned the employees from the Public Defender Office3. One 

employee, Ms. Burkette, told the judge, "So the girl and the guy with the goatee, their backs were 

to me, so I heard more the first guy who came. He had said - he joked about not guilty and started 

laughing. He said something about 20 years. And somebody said, No, I think it's five. When 

they were asking for the check, he said, What are they going to do fire us? Then they got up and 

left." (R. 490, lies 15-22). Ms. Walker, an attorney with the Public Defender Office, told the 

judge, "I was sitting with my back to the individuals behind us, I heard the phrase, not guilty and 

then loud laughter from a man's voice. I heard 20 years. And then I heard, I think it's five. I 

don't know if it was a man or woman that said those things, but 20 years was a man. I can't 

3 The employees were not placed under oath but as noted, one was an attorney and as such, an 
officer of the court. 
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