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STATEMENT OF ISSUE ON APPEAL . -

'Whether the court erred by allowing EMS employee Brian Acord to testify about
what the decedent allegedly communicated to him in the ambulance since his testimdny was.

_hearsay and also contained an inadmissible opinion?



STATEMENT OF THE CASE

Appellant was indicted by the Dorchester County Grand Jury for the offense of
murder: R. 372. His case was galled to trial on September 17, 2012 before the Honorable
Kristi Lea Harrington, and a jury. ‘Mitchell Farley and John Loy represented appellant.
- Russell Hilton and Warren Giese were the assistant solicitors. R 1.

On September 18, 2012 the jury found appellant guilty of murder R.‘360 1I. 5-10.
Judge Harrington sentenced apbellant to l'ife imprisonment. R. 369 11. 4-6. |

This appeal follows.



ARGUMENT

—

The court erred by allowing EMS employee Brian Acord to testify about what the

decedent allegedly communicated to him in the ambulance since his testimony was hearsay

and also contained an inadmissible opinion.

Relevant facts

The solicitor argued in his opening statement that the decedent, J ustin Smoot, was
shot twice by a high powered rifle. He ,assevrted’ appellant gqf in a verbal altercation with
the deceased and eventually shot him. He stated appellant then ran away. R. 58 1. 10 - 60
1.21. Each of thése assertions would be important for the state to prove, and it attempted
to so in an improper fashion as will be seen infra. l’

Earl Lewis testified on May 2, 2011 he was ~a£ his home at 102 Muir Court,
Apaftment C. At about 4:00 in the aft-ernoon he heard a guhShot, and went o_utsidg. Hé
saw the ﬁctim on the ground. His brother told him té call 911. Lewis called 9‘1'1 and
the police and paramedics arrived. R. 68 1.2-701.22. - -

The EMS employee, Brian Acord testified that when he reached the crime séene
the decedent was on the ground “sufrourided by a whole bunch of bystanders.” R. 78 1.7-
79 1.15. Acord maintained the decedent was conscious but nof able to speak. Acord said
he was able to communicate with the decedent becaus.e “he was able to shake hi.s head
yes or 10.” R. 79 1.19- 80 1. 3. The following occurred on direct examination of A(;,Ord:

Q: Did you have the opportunity to communicate with
Mr. Smoot while he was in the ambulance?

A: _ Yes, sir.

Q: What’s the purpose of that communication?



A: - It’s to get a better understanding for the medical
reasons what exactly occurred to him.

Q: . What are some of the questions that you asked him
' - on that ride to the hospital?

Mr. Farley;. ~ Objection. This response requires the witness’s
. opinion as well as hearsay.

The Court:.  Overruled.
The W—itness:"l asked him if he knew who the shooter was, he
x shook:his head yes. I also asked if he knew what -
- type of firearm caused the injury, and he said yes, in -
which case I asked—since it was kind of yes or no
. questions, I asked was it a pistol and he said no.
And T asked if it was a shotgun, and he said yes. . _
And given the wound it didn’t appear to be shotgun
_in'nature. :
M. Farley:. Obje'ction,‘Your Honor. Opinion.
o ; Th‘e‘C'ouv_rt:: "Overruled. |
"The Witness: So then I asked if it was.a riﬂe. He stated yes. And
-+ T again asked him if it was a rifle. And again, he
said that it was, shaking his head.
4»R 80 L. 9-81,L 6.

Qulnton Jackson testlﬁed he knew appellant by his nrckname “AJ ” J ackson sard' ‘
when he got out of school he Was 51tt1ng ona bench with other young men. The decedent !
the seventeen-year-old appellant, and the others were present R 96 1.2- 97,1. 18.

Jackson sa1d appellant was wearing an orange shirt. At some p01nt he and the
‘ decedent began argumg The decedent left. Jackson began walklng “through the cut to
my house » At some p01nt he heard a gunshot R.97,1.17 - 98 L. l9 r. 100 11. 21 23

The state’s star witness was Ryan Pollard Pollard cla1med he was a witness to

the shooting. However, he admrtted he did not give a .statement to the police or



detectives after the shooting. In fact, he only came forward a week before the trial
claiming he had informationvabout the shooting. R. 140 11. 2-24. |

Pollard testified that on May 2, 2011 he was talking to the decedent after getting
off of the school bus. Quinton Jackson and Nathan Hill were also présent. Appellant
pulled up on amoped. R. 118 1.6-1211. 21.

Pollard said the decedent went to qqestion appellant “about something [and] they
. got into a little scuffle and he [appellant] ran off.” R. 121,124 - 122, L 2. Ppllhrd
claimed he saw appellant come back into the area “with a gun in his hand.” R. 123, 11.. 19-
22.

Pollard maintained appellant pointed the gun, a rifle, towards the men and- shot it.
However, Pollard testified that no one was hit by the gun shot. R. 124,14 — 127,1. 13. Alk
of the young\ men ran. Pollard next claimed he saw appellant coming back pas;[ him and
“I heard the bulléts jingling in his pocket and see (sic) him holding his --- at the time I
thought was a revolver or something or a handgun...” Pollard s>aid appellant was talking
with the dece(ient' and he claimed he saw appellaﬁt “pull his shirt up over his face and get
on.th"e. side of this building, on the side of this building right hefe,_ and pull the rifle out
and shoot.” R. 128, Al.16 - i29, 1. 11. Pollard said he knew the decedent was hit because
he screamed. R. 1311.5-1321. 5.

The state also presented evidence that a ri’ﬂe was found in a ditch Vnear the
apartment complex,. and that two live 30-30 rounds were recovered from appellant’s
-house that were compatible with the rifle. R. 170, 1. 14 - 172, 1. 8 ; r. 277, 1. 18 — 278,

- 1.23.



Discussion

The state in this case used the hearsay testimony of EMS employee Acord to puf ‘
before the jury that the decedent éllegédly communicated that he knew who shot him. In
~ addition, Accord stated that the decedent initially told him he was shot With a shotgun,
but Acord said he knew the decedent was not shot with a shotgun. Acord then claimed
the decedent agfeed he had been shot with arifle.

Acord wa's. not qualiﬂed as an expert in firearms, emergency medicine, pathology,
or any éther field that wéuld‘have givén him the.right to express an opinion on what fype
of wéapon causea the injury to the decedent. | |

Appellant and the decedent knew each other. The state presented evidence thdt a
rifle §vas found submer‘gedjiri a ditch neaf the crime s.cene.‘ Fur‘ther,l th,e state offered
~evidence that the 30-30 cartfidges foundrin appellgnt’s apartment \;vere compaiible With
the hidden rifle that was thought to be the rﬁurder weapon. ‘-

“Hearsay” is a statement, other tﬁén one made by ch‘€ declarant while testifying at
the trial or heéring, offered in evidence ‘go pfové the truth of the matter asserted. See Rule
801 ‘(c), SCRE. Generally, hearsay is not admitted unless there is a hearsay exception in
the rules of ex'fidence or by other rules prescribed by the Supreme Court or by s't'atue‘. See
Rule 802, SCRE.

Acord’s testimony about what décedent allegedly communicated to him' was
offered for the truth of the‘ matter assérted _ that the decedent knew appellant and that he
suffered a gunshot wound fired by a rifle. This was highly prejudipial hearsay See, State

v. Sims, 387 S.C. 557, 694 S.E.2d 9 (2010).



. The state did not attempt to lay any foundation that this statement was admissible
as an ;‘excited utterance.” An excited utterance is a “statement relating to a startling
event or condition made while the declara;lt was under the stress of excitement caused by
the event or condition” and may be admitted at trial as an exceptioh to the hearsay rule. |

See, State v. Dennis, 337 S.C. 275, 284, 523 S E 2d 173, 177 (1999); Rule 803(2), SCRE.

The state has the burden of estabhshmg a foundation for the excited utterance.

See, Mariano v. State, 933 So..2d 111 (Fla 2006) In State v. Davi; 371 S.C. 170, 638
~ S.E.2d 57 (2006) the Supreme Court held that the testimony of a state’s witness that an
associate of the defehdant told him thét the shotgun had been used to murder the victim
belonged to Davis was not admissible as an excited utterance. The stgte did not elicit any
evidence that the decedent was under the stress or excitement of the event such that he
lacked the ability for reﬂectiye th'inking;

The state had the burdep of establishing the foundation for an excited utterance
here. Since it did not the defense corrécﬂy objected that testimony of the EMS worker
V\;as ‘inadmissible heafsay.

In addition, defense counsel properly objected that the Acord’s opinion that he
kneyv apbellant’s:wounds were not made by a shotgun, and that the decédént confirmed
the wound was made by a rifle constituted hearsay and an inadmissible opinion by Acord.‘
Again, Acord was not qualified as an.expert in any acceptable area to render this opinion.‘
Rule 701, SCRE provides a witneés who is not testifying as a expert can only give
testimony in ‘;[he form\ of opinions or inferences if three factors are met: (a) they are

rationally based on the perception of the witness, (b) they are helpful to a clear



understanding of the witness’ testimony or the determination of a fact or issue, and, (c)

they do not require special knowledge, skill, experience, training.

The primary basis ‘for the rule is reliability. .S'ee, State v. King, 158 S.C. 251, 155
S.E.2d 409 (1930). Here, Acord did not have any special knowledge, skill, or experience
to allow him to testify a guﬁshot wounLl came from a rifle rather than a different type of
weapon. No foundation was laid by the state to establish that lay testimony, rather than
expert testimény, made Acord’s obinion inadmis;ible; .

This was highly damaging hearsay and impropef opinion testimony because it
seemihgly had the decedent'corroborating other testimony‘;.)ut forth by the sfate thét the
decedent -was shot by a rifle, and th;at Hé knew appellant. The sc;li;:itor seized on this in
his closing argument telling the jury that fhe decedent’s “coﬁmunications” were that he :
knew the shooter, and that Dr. Ross cbrroborated the fact a rifle was used to shoot him.
This was highly effective and d.amagingi R 301, 1. 18 =302, 1. 10. 'The state’s theéry of
the case was argumeﬁt between appellant and the decedent allegedly led to the shooting.

The error was not harmless here.

10



CONCLUSION

By reason of the foregoing argument, appellant’s conviction should be reversed and

this case remanded to the Dorchester County of General Sessions for a new trial.
Respectfully submitted;

Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 4th day of December, 2013.
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“'ANTHONY WILLIS, JR.,
APPELLANT
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. PETITION TO BE RELIEVED AS COUNSEL

Counsel for Anthony Willis Jr.states: ‘
1. He is Chief Appellate Defender for the South Carolina Ofﬁce of Appellate
Defense and was appomted to represent appellant.
- 2. He has reviewed the record of appellant’s trial before Judge Kristi Lea
"Harrington, Whi‘eh was held on September 17-19, 2012, and, in his opinion, the appeal is without
legal merit sufficient to warrant a new trial. |

3. He has, pursuant to Anders v. California, 386 U. S 738 87 S Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the tnal
WHEREFORE he asks the Court to reheve him as counsel for Anthony Willis Jr.
Respectfully submitted,

" Robert M. l)udek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 4th day of December, 2013.
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¢ True-billed indictment;
2 Entire trial transcript. .
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December 4th, 201 3
S p 24
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The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”
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Robert M. Dudek .
Chief Appellate Defender

December 4, 2013
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