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STATEMENT OF ISSUES ON APPEAL

. Did the Circuit Court improperly exclude relevant evidence pursuant to Rules 401 and 402 of
the South Carolina Rules of Evidence?

II. Did the Circuit Court improperly refuse to charge a valid principle of law when the Plaintiff
requested a “duty to warn” charge based on Matthews v. Porter, 239 S.C. 620, 124 S.E.2d
321 (1962)?

III. Was the Circuit Court’s jury charge on proximate cause sufficient as to give a clear

understanding of South Carolina law regarding proximate cause to the jury?





STATEMENT OF THE CASE

On February 5, 2021, Robert William Goodwin and Marion Charlene Goodwin brought
this action against April Desiree Chappell, individually, and as an agent for Swift Transportation
Company of Arizona, LLC, and Swift Transportation Company of Arizona, LLC alleging
negligence, vicarious liability, negligent hiring and supervision, and loss of consortium. The
Defendants timely answered the complaint with multiple defenses ultimately denying any
liability. On November 30, 2023, the Defendants’ Motion for Summary Judgment was heard
and subsequently denied by Order of the Honorable Lawton MclIntosh. On October 28, 2024 a
trial by jury commenced. On November 4, 2024 the jury returned a verdict in favor of the
Defendants which found negligence but not proximate cause. On January 8, 2025, Plaintiff’s

served and filed a notice of appeal.





STANDARD OF REVIEW

The admission or exclusion of evidence or the decision of the circuit court as to particular
jury instructions is within the discretion of the circuit court and will not be disturbed on appeal
absent an abuse of discretion. Carson v. CSX Transp., Inc., 400 S.C. 221, 734 S.E.2d 148 (S.C.
2012) CITING Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 434, 673 S.E.2d
448, 457 (2009); and Cole v. Raut, 378 S.C. 398, 404, 663, S.E.2d 30, 33 (2008).

The decision on what law is instructed to the jury is within the discretion of the trial
court. An appellate court will not reverse the trial court’s decision regarding jury instructions
unless the trial court committed an abuse of discretion. Clark v. Cantrell, 339 S.C. 369, 389, 529
S.E.2d 528, 539 (2000).

An abuse of discretion occurs when the conclusions of the Circuit Court are either
controlled by an error law or are based on unsupported factual conclusions. Kirakides v. Sch.

Dist. of Greenville Cty, 382 S.E. 8, 20, 675 S.E.2d 439, 445 (2009).





FACTS

April Chappell was hired and trained by Swift Trucking Company (Swift) as a driver to
operate tractor trailers and ultimately completed the “Swift Academy” on November 27, 2020.
(R. at p. 86-95;Trial Tr. 568:15 — 577:7) Swift subsequently released her to drive solo, and on
December 2, 2020, she began her maiden trip that would take her from Columbia, SC north to
Huntersville, NC and then south towards Atlanta, GA. (R. at p. 95;Trial Tr. 577:8 - 22) While
traveling south from Huntersville, NC towards Atlanta, GA on Interstate 85, she stopped for fuel
at a Pilot Truck Stop in Piedmont, SC. (R. at p. 96;Trial Tr. 578) When leaving the Pilot Truck
Stop to return to her route on Interstate 85, April Chappell instead turned onto Highway 86 (a 2
lane state road) heading west towards Wren Drive, a residential street and neighborhood. (R. at
p. 96;Trial Tr. 578) Chappell then made an improper turn, running off the road and hitting a guy
wire, pulling a live power line down to the pavement across Highway 86. (R. at p. 96-97; Trial
Tr. 578 — 579) Chappell then stopped, got out to see what she had done, got back into her
vehicle, moved a short distance, contacted her employer by phone and did nothing more.(R. at

p. 96-97; Trial Tr. 578 — 579)

At the time, Robert “Bill” Goodwin and his wife owned a parcel of property on Highway
86 directly across from Wren Drive where April Chappell caused the dangerous road blockage.
(R. at p. 65-67; Trial Tr. 394 — 396) On December 2, 2020, the Goodwins were at their home

when their power went out because of the downed power line. (R. at p. 66; Trial Tr. 395) Mr.
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Goodwin left the home and headed toward Highway 86 where he discovered what had occurred
and noticed that traffic was backing up on Highway 86. (R. at p. 68; Trial Tr. 397) After seeing
that a Wren volunteer fire truck had arrived, as a 40 year traffic controller who had assisted the
Wren Volunteer Fire Department in the past, he spoke with a volunteer fireman on site and asked
if they could use help re-routing traffic. (R. at p. 68; Trial Tr. 397) After confirming the fire
department could use help directing traffic, Mr. Goodwin went to the intersection of Highway 86
and Major Road, approximately a fifth of a mile from where the guy wire had been struck, to
reroute traffic down Major Road so motorists could avoid the dangerous conditions at Wren

Drive. (R. at p. 68-73; Trial Tr. 397 — 402).

While directing and rerouting traffic, Mr. Goodwin was struck by another motorist,
causing catastrophic injuries, resulting in medical expenses of about Three Million Five Hundred
Thousand ($3,500,000.00) Dollars. His injuries included loss of internal organs (spleen, kidney,
appendix, colon), multiple leg fractures, loss of both knees, massive blood loss, facial fractures,
nasal fracture, and loss of use of various bodily functions, and PTSD, among other injuries. The
injuries resulted in multiple hospital admissions and severe permanent disabilities requiring

perpetual care.





ARGUMENT

I. THE TRIAL COURT ERRED BY GRANTING SWIFT TRUCKING COMPANY’S
MOTION IN LIMINE REGARDING STUDENT DRIVER TRAINING PAPERWORK

Prior to the trial in the present case, Swift filed a motion in limine asking the Court to
exclude training records of driver April Chappell. The Court heard the motion prior to
testimony but ultimately instructed Swift to raise their objection to the evidence when
presented in testimony. (R. at p. 45-64; Trial Tr. 27:11 - 46:12) Prior to the testimony of
Plaintiff’s trucking safety standard expert, David Dorrity, the Court granted Swift’s motion
and required Plaintiff’s Exhibit 14 to be redacted in part prior to being entered into evidence.
(R. at p.74-84; Trial Tr. 441:15 — 451:23) The original “Student Driver Training Paperwork™

was entered as Court’s Exhibit 6 for the record.

South Carolina Law states that “All relevant evidence is admissible, except as
otherwise provided by the Constitution of the United States, the Constitution of the State of
South Carolina, statutes, these rules, or by other rules promulgated by the Supreme Court of
South Carolina.” Rule 402, SCRE. Proctor v. DHEC, 368 S.C. 279, 515, 628 S.E.2d 279,
313-314 (Ct. App. 2006). “Relevant evidence” is defined in Rule 401 of the South Carolina

Rules of Evidence as “evidence having any tendency to make the existence of any fact that is





of consequence to the determination of the action more probable or less probable than it

would be without the evidence.” Rule 401, SCRE.

In the Complaint filed in the present case, Plaintiffs, among other causes of action,
asserted that Swift was negligent in the hiring, training and supervision of their employees,
specifically driver April Chappell. During the presentation of the Plaintiff’s case the jury
heard testimony of the training program Swift uses for their new drivers. During the training
Swift keeps records of the progress the trainee driver is making and specifically notes what

needs to be corrected or what additional training is necessary.

In the present case, Plaintiffs attempted to enter a written training record into
evidence. During Swift’s Motion in Limine, the focus was on the third section of the
document. Swift argued that because the third section’s header read “Provide feedback of
any additional backing development needed at each benchmark BTW hours™ (behind the
wheel) the document wasn’t relevant because the case did not involve backing. However,
when reviewing the handwritten notes at benchmark BTW 200, the driver trainer stated ...
major over correction... will benefit from close quarters training.” See Court’s Ex. 6 (R. at p.
151). The notes do not specify that driver April Chappell required additional training in
backing, rather, the trainer used a general term of “close quarter training.” It is also important
to note that this was the last entry made on this document. The document was signed by the

driver trainer and April Chappell on November 26, 2020 and November 27, 2020,





respectively. This was only 5 days prior to April Chappell being released as a solo driver and

driving her truck off the road.

Based on his review of the training documentation, Plaintiff’s expert on trucking
safety opined that Swift should not have allowed April Chappell to drive solo based on their

knowledge of her deficiencies in close quarters driving.

Plaintiffs sought to admit this record into evidence to demonstrate that Swift knew or
should have known that April Chappell would drive in a dangerous or otherwise unsafe

manner, and that with that knowledge, Swift failed to adequately train or supervise her.

When applying the standard of SCRE Rule 401 and 402 it is clear that this document
is relevant. The document clearly states that April Chappell “[would] benefit from close
quarters training” and this evidence would have a “tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence.” Rule 401, SCRE. Because the “Student Driver
Training Paperwork™ is relevant, it is admissible pursuant to SCRE Rule 402. Further,
regardless of whether the third section was related to backing, the document as a whole
indicates the driver’s overall training and her inability to safely operate a tractor trailer and is

therefore relevant.

Had this record been admitted into evidence to show that Swift knew about her

unfitness to drive the jury could have properly weighed the facts and evidence presented to





determine whether Swift was, in fact, negligent in their hiring, training and supervising of
their employee. Accordingly, this record should have been admitted in its entirety and
submitted to the jury as relevant evidence.

For the reasons set forth above, the Plaintiffs contend that the Court’s decision to
grant Swift’s Motion in Limine regarding the “Student Driver Training Paperwork™ was an
abuse of direction controlled by an error of law. In so ruling, the jury was prevented from
fully and fairly considering the entirety of the evidence demonstrating the Defendants’ gross
and wanton negligence in this matter, and Plaintiffs were denied the justice they so
demonstrably deserve. Accordingly, this was reversible error and the Plaintiffs are entitled

to a new trial.





IL. THE TRIAL COURT ERRED BY REFUSING TO CHARGE THE JURY ON
THE COMMON LAW DUTY TO WARN

Based on the evidence presented, at the close of testimony, counsel for the Plaintiffs
requested a jury instruction on a driver’s common-law duty to warn approaching motorists when
the driver has negligently caused traffic to be obstructed, as provided in Matthews v. Porter, 239
S.C. 620, 124 S.E.2d 321 (1962). The Defendants argued, and the Court accepted, that this duty
did not apply due to the fact that Ms. Chappell had moved her truck to another street, and
further, had been relieved of her duty due to the fact that the volunteer fire department had
arrived on scene. (R. at p. 135; Trial Tr. 963:4-20)

In Matthews v. Porter, the appellant Mr. Porter was in an automobile accident that caused
the blockage of a roadway, specifically, Porter’s vehicle blocked the eastbound lane of travel on
Highway 76. Matthews v. Porter, 239 S.C. 620, 623 (1962). The respondent, Mrs. Matthews,
was traveling in the westbound lane with her husband and ultimately stopped to give aid and
assistance to someone who was on scene. Id. While on scene, another vehicle, operated by
Lewis McKnight, traveling on the eastbound lane skidded sideways and ultimately struck Mrs.
Matthews, pinning her between his car and the one operated by Mr. Porter. /d.

The appellant in Matthews argued that although he did not do anything to warn other

motorists of the road blockage, that duty had been alleviated or relinquished to others. Id. at 630.
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The Court rejected that argument. Specifically, the Court pointed out that even though there was
testimony that there were other individuals on the road side with flashlights warning drivers, and
by the time the second collision occurred .(Lewis McKnight hitting Mrs. Matthews), law
enforcement was on scene and had “intervened” between the negligence of Porter and the second
collision, that “one upon whom the law devolves a duty cannot shift it to another, so as to
exonerate himself from the consequence of its performance.” Id. (citing 38 Am.Jur., Negligence,
sec. 13, page 655). More specifically, “it was [the appellant’s] duty to warn others motorists of
the dangerous condition he had created. He could not delegate that duty to another, even though
it was a law enforcement officer, and escape the consequences for its nonperformance.” Id.
Finally, the Matthews Court pointed out that “the arrival and taking charge by the police were
circumstances to be considered but could not be said as a matter of law to have cut off the effect
of the prior negligence.” Id.

Similarly, in the present case, Ms. April Chappell admittedly ran her tractor-trailer off the
road, striking a guy wire which ultimately pulled down the power line, resulting in a complete
and dangerous blockage of Highway 86. (R. at p. 115-118; Trial Tr. 597:25 — 600:12) She made
no attempt to undertake any of her duties to warn approaching motorists. Ms. Chappell testified
that she did not set out any cones, or warning triangles, nor did she make any attempt in any way
to warn approaching motorists of the roadway blockage and the live power line. More
specifically, when questioned on any actions she took, much like in the Matthews case, she
relied on the fact that the volunteer fire department had been called and was present to warn

other drivers stating “the fire department blocked [Highway 86] off.” (R. at p. 119-122; Trial Tr.

] Jis





609:21 — 612:3) It should also be noted that during the time that it took the fire department to
arrive at the scene that Swift’s driver could have been warning approaching motorists.

The Matthews Court was clear that drivers have a duty to warn others of dangerous
conditions that are a result of their negligence. In the present case, had Ms. Chappell taken the
appropriate actions, as was her duty as prescribed in Matthews v. Porter, the volunteer fire
department could have blocked off the other section of the highway at Major Road, and Mr.
Goodwin’s assistance would not have been necessary.

A jury should be instructed on sound principles of law that are applicable to a case and a
Court’s refusal to do so is an abuse of discretion which is reversible error requiring a new trial.
Sanders v. Western Auto Supply Co., 256 S.C. 490, 497, 183 S.E.2d 321 (S.C. 1971). In the
present case, when testifying about the duty to warn, the driver stated “she had no duty to warn
because the fire department was there” and the Court agreed. (R. at p. 135; Trial Tr. 963:1-20)
Further, the Court stated that “...even if she had, it wouldn’t have prevented that...” referring to
Ms. Chappell’s inaction. (R. at p. 137; Trial Tr. 965:8-9). The Matthews Court made it clear that
the presence of even law enforcement “securing the scene” does not alleviate someone of a duty
prescribed by law. Further, whether or not something could have been prevented or the
foreseeability of the consequences of someone’s inaction is a question of fact that the jury should
decide. The Court in the present case abused its discretion since its refusal to charge the jury on
the duty to warn was controlled by an error of law.

The jury should have been instructed on the Defendants’ duty to warn, as set forth in

Matthews v. Porter, so they could properly weigh her breach of that duty and the consequences

P





that followed in the contemplation of their verdict. By refusing this jury charge, the Court
denied the jury the full and fair opportunity to weigh the facts presented under the law set forth
in Matthews, to determine that but for the Defendants’ breach of this duty, Mr. Goodwin would
not have had to assist with traffic control and would not have been on the roadway that evening
in any capacity; and, as a foreseeable result of this breach by the driver, the Plaintiffs were

catastrophically harmed and impacted.
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IIL. THE TRIAL COURT’S JURY CHARGE AND DEFINITION OF
PROXIMATE CAUSE WAS INSUFFICIENT AND CAUSED CONFUSION
FOR THE JURY

The law to be charged to the jury is determined by the evidence presented at trial. State
v. Dantonio, 376 S.C. 594, 609, 658 S.E.2d 337 (Ct. App. 2008). When charging the jury on
negligence, and more specifically, proximate cause, the Court stated “proximate cause, ladies
and gentlemen means this: it is something that produces a natural chain of events which in the
end brings about the injury; it is the direct cause of the injury. (R. at p. 140; Trial Tr. 1072:6 —
13). When the Court concluded the jury charge, attorney for the Plaintiffs objected to the
language used and requested the Court re-charge with appropriate language. (R. at p. 143-144;
Trial Tr. 1094:9 — 1096:18) which was refused. After some jury deliberations, the jury requested
to be re-charged specifically on “proximate cause” and the Court again charged the jury using
the above language explaining to the jury that proximate cause is “the direct cause of the injury.”
(R. at p. 144-145; Trial Tr. 1098:7 — 1099:6). Plaintiff’s counsel again objected to the language

used and more specifically, the word direct. (R. at p. 147; Trial Tr. 1101:10-13).

The Court cited Small v. Pioneer Mach., Inc. which states that “proximate cause is the
efficient or direct cause of an injury. Small v. Pioneer Mach., Inc., 329 S.C. 448,, 464, 494
S.E.2d 835 (Ct. App. 1997) (emphasis added). Further, that “proximate cause does not mean the

sole cause.” Id.

Jis





The issue with using the word direct and more specifically, the direct cause, is that it

implies to the jury a singular cause, which is not in conformity with the law in South Carolina.
Although the Court did ultimately charge the jury that “proximate cause does not mean the only
cause” (R. at p. 140; Trial Tr. 1072:4-5), that does not negate or correct the fact they the first
instruction the jury received regarding proximate cause was that it means “the direct cause.”
Using language that implies a singular cause such as “the direct cause” while also instructing the
jury that multiple concurring causes may exist is clearly confusing because it is logically and

legally inconsistent.

In Dantonio, Id. the South Carolina Court of appeals acknowledged the following as the

correct law to be charged on proximate cause:

“The law recognizes there may be more than one proximate cause. The acts of
two or more persons may combine and concur together as an efficient or
proximate cause of the [injury]. The fact that other causes also contribute to the
[injury] does not relieve the defendant from responsibility.” State v. Dantonio, Id,
State v. Burton, Id. The Defendant’s act may be regarded as the proximate cause
if it is a contributing cause of the [injury]. The Defendant’s act need not be the
sole cause of the death provided that it be a proximate cause actually and
contributing to the [injury]. State v. Dantonio, Id see also State v. Burton, Id.

The above case dealt with a criminal jury charge relating to a felony DUI case, however,
the proximate cause instruction is applicable. Unlike the charge from Small v. Pioneer Mach.,
Inc., which does not clearly define proximate cause to a jury and seems to give two very
different definitions, the Dantonio charge uses language that is clear from the outset that “the
law recognizes there may be more than one proximate cause.” State v. Dantonio, Id. Further, the

Dantonio charge is not contradictory and is easier for a jury to understand. Simply put, the

1B





Dantonio charge uses clearer and more concise language to instruct a jury on the law of

proximate cause and therefore, should be the language a Circuit Court uses when instructing the

jury on proximate cause.
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CONCLUSION

The Circuit Court abused its discretion in granting Swift’s Motion in Limine by not
admitting relevant evidence presented by the Plaintiff. Further, the lower Court abused its
discretion by failing to charge the jury on the duty to warn, a well-founded principle of law that
factually applied to the present case based on the evidence presented at trial. Finally, the lower
court’s instructions to the jury on proximate cause were confusing for the jury. Based on the

foregoing, the Court should reverse and remand this case for a new trial.

Respectfully submitted,

s/Donald L. Chuck Allen
Donald L. Chuck Allen,JD, SC Bar#10421

stJoshua C. B. Allen
Joshua C. B. Allen, JD, SC Bar #80398

s/Austin G. McLain

Austin G. McLain, JD, SC Bar#100692
ALLEN & ALLEN LAW FIRM, LLC
Attorneys for Appellants

PO Box 2861

Anderson, SC 29622

(864)226-6184

August 18, 2025
Anderson, South Carolina
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ARGUMENT

| B THE APPELLANTS’ ISSUES ON APPEAL WERE PRESEVRVED
PURSUANT TO RULE 59 OF THE SOUTH CAROLINA RULES OF CIVIL
PROCEDURE

Plaintiffs’ filed a timely post trial motion citing South Carolina’s “Thirteeth Juror
Doctrine” on November 14, 2024. (R. at p. 37-44) The Trial Court denied the Plaintiffs’
motion on December 12, 2024. (R. at p. 8) A Notice of Appeal was subsequently filed by the
Appellants on January 8, 2025, less than 30 days after the entry of the order denying the

Plaintiff’s post trial motion.

Rule 59(a) states, in part, “a new trial may be granted to all or any of the parties . . .
for any reasons for which new trials have heretofore been granted in actions at law in the
Courts of the State.” Further, subsection (f) of Rule 59 states that “the time for appeal for all
parties shall be stayed by a timely motion under this Rule and shall run from the receipt of

written notice of entry of the order granting or denying such motions.”

Rule 59 is a procedural rule and this State’s Thirteenth Juror Doctrine is a “vehicle by
which the trial court may grant a new trial.” Folkens v. Hunt, 300 S.C. 251, 254 (1990). The
Respondents have argued that because Rule 59 was not cited in the Plaintiffs’ post trial

thirteenth juror motion, then it was not invoked. This is simply not true — legally or logically.

Rule 59 is the procedural Rule which provides the guiderails to Courts and Litigants
regarding, among other things, the timing and procedure for filing any post trial motion for a
new trial. As stated above, the thirteenth juror doctrine is one such “vehicle” for moving the
Trial Court for a new trial. Any litigant making such a motion would still be required to

follow the guidelines set in place by Rule 59.
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As such, Rule 59 was invoked when Plaintiffs’ filed their post trial motion. Rule 59(f)
provides that the time for appeal is stayed until the Trial Court rules on the motion for a new

trial and the Appellants timely filed their notice of appeal, and therefore preserved the issues

raise.

IL. THE TRIAL COURT ERRED BY REFUSING TO CHARGE THE JURY ON
THE COMMON LAW DUTY TO W R. at p. ARN

Respondents argue that Matthews v. Porter, 239 S.C. 620 (1962) does not apply in the
present case and seem to focus their argument on the physical spacing of the injuries sustained
by the Plaintiff comparing the locations where the negligent acts occurred. Much is made about
“locations” and their distance from one another.

To be clear, Matthews involved two separate incidents, much like this present case. In
this case, the initial negligent act occurred when the Swift driver by her own admission, did not
warn oncoming motorists or take any action whatsoever in furtherance of that duty. (R. at p. 115-
118; Trial Tr. 597:25 — 600:12) (R. at p. 119-122; Trial Tr. 609:21 —612:3) This was followed
by the Plaintiff being injured while attempting to provide assistance in order to warn oncoming
drivers and re-route traffic (essentially attempting to fulfill the duty the Swift driver chose not
to). (R. at p. 69; Trial Tr. 398:2-4). Had the Swift driver discharged the duties to warn Mr.
Goodwin’s efforts to reroute traffic would not have been necessary.

The Respondents appear to focus on the fact that Mr. Goodwin was ultimately injured .22
miles (less than one quarter of a mile) away from where the Swift driver initially blocked traffic
with the downed power line. That distance is certainly close enough in proximity for this
question to have been submitted to the jury for a finding of fact but with the appropriate jury

charge pursuant to the Plaintiffs’ duly submitted request to charge.

-





The jury should have been instructed on the Defendant driver’s Duty to Warn, as set forth
in Matthews, so they could properly weigh the breach of that duty and the results that followed
in the contemplation of their verdict. By refusing to submit this charge, the Court denied the
jury the full and fair opportunity to weigh the facts presented against the law set forth in
Matthews, to determine that but for the Defendants’ breach of this duty, the Plaintiff would not
have had to assist with traffic control and would not have been on the roadway that evening; and,
as a direct and foreseeable result of this breach by the Swift driver, Mr. Goodwin was
catastrophically injured. The refusal by the Court to charge the jury relative to the driver’s duty
to warn certainly resulted in substantial prejudice to the Plaintiffs.

CONCLUSION

The Plaintiffs did timely file a motion for a new trial pursuant to Rule 59 of the SCRCP
and therefore the time for filing a noticed of appeal was stayed. The Plaintiffs’ issues were
properly preserved for consideration by this Court. Further, because the Trial Court erred by
failing to instruct the jury on the Defendants duty to warn, as required by South Carolina law.
For these reasons and for the reasons stated in the Appellant’s Initial Brief, this Court should
reverse and remand this case for re-trial.

Respectfully submitted,

s/Donald L. Chuck Allen

Donald L. Chuck Allen,JD, SC Bar#10421
s/Joshua C. B. Allen

Joshua C. B. Allen, JD, SC Bar #80398
s/Austin G. McLain

Austin G. McLain, JD, SC Bar#100692
ALLEN & ALLEN LAW FIRM, LLC

Attorneys for Appellants
February 2, 2026 PO Box 2861
Anderson, South Carolina Anderson, SC 29622

(864)226-6184
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON (JURY TRIAL DEMANDED)
Robert William Goodwin and Marian Order Dismissing Varkey Joseph

Charlene Goodwin,

Plaintiffs, C.A. No.: 2021-CP-04-00234

V5.

Varkey Alencheril Joseph, April
Desiree Chappell, individually and as
agent for Swift  Transportation
Company of Arizona, LLC and Swift
Transportation Company of Arizona,
LLE,

Defendants.

On November 30, 2023, this Court heard Plaintiffs’ and Varkey Joseph’s Joint Motion to
Dismiss Joseph with prejudice based on a mediated settlement agreement. April Desiree Chappell
and Swifi Transportation Company of Arizona did not consent to Joseph’s dismissal because they
did not want to waive any rights relating to an empty chair defense at the trial of the case, nor did
they want to wave any right to challenge state law on this issue during an appeal process, should
one arise. Based on the record before me, the arguments of counsel, and the applicable law, 1
hereby grant the Joint Motion to Dismiss Varkey Joseph with prejudice.

Facts

The facts applicable to this Motion are not in dispute. On May 20, 2023, Plaintiffs and
Joseph participated in a court-ordered mediation. As the mediator reported to this Court, a
settlement was reached with Joseph to be dismissed from this case. ~All the terms of the mediated

settlement agreement have been satisfied except for the dismissal of Joseph with prejudice.
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Findings of Law

Plaintiffs and Joseph argue the mediated settlement agreement between Plaintiffs and
Joseph is legally binding, and the agreement to dismiss Joseph should be enforced by this Court.
I agree.

South Carolina has a “strong public policy favoring the settlement of disputes.” Chester v.
S.C. Dep't of Pub. Safety, 388 S.C. 343, 346, 698 S.E.2d 559, 560 (2010).

It has long been the policy of the court to encourage settlement in lieu of litigation,

and courts have usually enforced settlement agreements. There can be no doubt but

that the trial court retains inherent jurisdiction and power to enforce agreements

entered into in settlement of litigation before that court.
Kinghorn as Tr. For the Mildred Ann Kinghorn Tr. Dated 28 Apr. 2004 v. Sakakini, 426 5.C. 147,
152, 825 S.E.2d 748, 750 (Ct. App. 2019) (quoting Rock Smith Chevrolet, Inc. v. Smith, 309 S.C.
91, 93,419 S.E.2d 841, 842 (Ct. App. 1992)).

In this case, the parties to the mediated settlement agreement agree it is a binding contract
that has requires enforcement. Pee Dee Stores, Inc. v. Doyle, 381 S.C. 234, 241, 672 S.E.2d 799,
802 (Ct. App. 2009). Chappell and Swift Transportation have no legal right to prevent this Court
from dismissing Joseph. Smith v. Tiffany, 419 S.C. 548, 563, 799 S.E.2d 479, 487 (2017); CFRE,
LLC v. Greenville Cty. Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011), and Tiffany, 419
S.C. 548, 557, 799 S.E.2d 479, 484 (2017) (“[T]he General Assembly took steps to protect
nonsettling defendants by codifying a nonsettling defendant’s right to argue the so-called empty
chair defense in subsection (D) [of section 15-38-15].").

IT IS THEREFORE ORDERED that Varkey Jospeh is hereby dismissed with prejudice:

IT IS FURTHER ORDERED that the remaining Defendants have not waived any rights

(]
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relating to the empty chair defense, nor have they waived any right to challenge state law on this

issue during the appeals process, should one arise;

IT IS SO ORDERED.

Presiding Judge, Tenth Judicial Circuit
; 2023,
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Case Caption:
Case Number:

Type:

Anderson Common Pleas

Robert William Goodwin , plaintiff, et al VS Varkey Alencheril Joseph
, defendant, et al
2021CP0400234

Order/Dismissal

S/R. LAWTON McINTOSH

S/R.LAWTON McINTOSH

Electronically signed on 2023-12-08 08:30:56 page 4 of 4
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF ANDERSON

IN THE COURT OF COMMON PLEAS CASE NO. 2021CP0400234

Robert William Goodwin Varkey Alencheril Joseph, Swift Transportation
Company of Arizona, LLC., et al.

PLAINTIFF(S) DEFENDANT(S)

Submitted by: R. Lawton McIntosh or
[] Self-Represented Litigant

Attorney for : (] Plaintiff (] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b). SCRCP: [[] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled): [] Other

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy;
[[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[J Affirmed; [] Reversed; [[] Remanded; (] Other

O 0 & O

00

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL. OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [[] See attached order (formal order to follow) <] Statement of Judgment
by the Court:
ORDER INFORMATION

THESE MOTIONS CAME BEFORE THE COURT AS PART OF THE NOVEMBER 30™, 2023 MOTIONS
ROSTER. AS A PRELIMINARY MATTER, PLAINTIFFS MOTION TO AMEND WAS WITHDRAWN.
PLAINTIFFS MOTION TO QUASH WAS RESOLVED PRIOR TO THE HEARING.

DEFENDANT JOSEPH'S MOTION TO BE DISMISSED FROM THE COMPLAINT WAS CONSENTED
TO BY THE PLAINTIFFS AND IS GRANTED. DEFENDANT JOSEPH SHALL NOT APPEAR AS A
PARTY ON THE VERDICT FORM AT TRIAL.

PLAINTIFFS MOTION TO COMPEL THE FIRST DEPOSITION OF DEFENDANT SWIFTS EXPERT IS
GRANTED. IT IS ORDERED THAT PLAINTIFFS SHALL HAVE THE OPPORTUNITY TO DEPOSE
DEFENDANT SWIFTS EXPERT PRIOR TO A POSSIBLE SECOND DEPOSITION OF PLAINTIFFS

EXPERT. THE DEPOSITION OF DEFENDANT SWIFTS EXPERT SHALL BE TAKEN NO LATER
THAN THE END OF JANUARY 2024,

DEFENDANT SWIFTS MOTION FOR SUMMARY JUDGMENT IS DENIED. THE YARIOUS GROUNDS
THAT THE DEFENSE RAISES AS TO WHY SUMMARY JUDGMENT SHOULD BE GRANTED ARE
FACT QUESTIONS FOR THE JURY TO DETERMINE AT TRIAL.

This order [] ends [X] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A" in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
‘ S
SCRCP Form 4C (02/2017) Page | of 4
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$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2155

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro sc, See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court, The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4
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Anderson Common Pleas

Case Caption: Robert William Goodwin , plaintiff, et al VS Varkey Alencheril Joseph
, defendant, et al
Case Number: 2021CP0400234

Type: Order/Form 4

S/R. LAWTON McINTOSH

S/RLAWTON McINTOSH

Electronically signed on 2023-12-08 08:30:06 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF ANDERSON

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP0400234
Robert William Goodwin et al Varkey Alencheril Joseph et al
PLAINTIFF(S) DEFENDANT(S)

Submitted by: R. Lawton McIntosh or
(] Self-Represented Litigant

Attorney for : [] Plaintiff ~ [_] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional infonmation.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); (] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j). SCRCP; [J Bankruptey;

[[] Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed: [[] Reversed; [] Remanded:; [] Other

O

O 0 K

Ogd

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] Sece attached order (formal order to follow) <] Statement of Judgment
by the Court:
ORDER INFORMATION

PLAINTIFF’S MOTION FOR A NEW TRIAL IS DENIED WITHOUT NECESSITY OF A FORMAL
HEARING. NO FORMAL ORDER REQUESTED.

This order [] ends [X] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

i

$

h

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

SCRCP Form 4C (02/2017) Page | of 4
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2155

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of .20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who arc appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4
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Case Caption: Robert William Goodwin , plaintiff, et al VS Varkey Alencheril Joseph
. defendant, et al
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Type: Order/Form 4
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S/R.LAWTON McINTOSH

Electronically signed on 2024-12-12 10:33:16  page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

ROBERT WILLIAM GOODWIN
AND MARIAN CHARLENE
GOODWIN
PLAINTIFFS.
Vs.

APRIL DESIREE CHAPPELL,
INDIVIDUALLY AS AGENT FOR
SWIFT TRANSPORTATION
COMPANY OF ARIZONA, LLC
AND SWIFT TRANSPORTATION
COMPANY OF ARIZONA, LLC
DEFENDANTS.

IN THE COURT OF GENERAL SESSIONS
TENTH JUDICIAL CIRCUIT

Civil Action No.: 2021CP0400234

VERDICT FORM

S WIS B

5,

TRl et
5 Cha JL‘-..!

BOIPSIETH  ADN T,

53

L As to Plaintiff Robert William Goodwin’s claim for actual damages because of
Defendants’ alleged negligence, we jury unanimously find as follows:

1. Were Defendants negligent?
m; YES- Go to Question 2.
NO- STOP.
2. Was Defendants’ negligence a proximate cause of the Plaintiff’s injuries?
YES- Go to NOTE

Ate  No-STOP.

A TRUE COPY

1A Y naae
J.-'\';"! -0 L)

C-QWtﬁlJ,}‘mLugn L/
CL.EPKDF 2 i

13
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L 3. NOTE (If your answer to either Question 1 or Question 2 was NO, stop your
deliberations and notify the bailiff. If your answer to Question 2 was YES, go to

Question 4.)

4. Was the Plaintiff negligent?
YES—Go to Question 5.

NO—Go to Question 8.

5. Was Plaintiff’s negligence a proximate cause of the Plaintiff’s injuries?

YES- Go to Question 6.

NO- Go to Question 8.

6. Considering the combined negligence that proximately caused the Plaintiff’s
injuries as 100%, what percentage of that negligence is attributable to the Plaintiff
and what percentage is attributable to the Defendants? {The percentages must add

up
to 100%].

Plaintiff %
Defendants %

Go to Question 7.

7.  Was the Plaintiff’s negligence greater than 50%?
YES—Stop your deliberations and notify the bailiff.

ATRUE G

NO—Go to Question 8.

12
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8.  State the amount of damages, if any, sustained by the Plaintiff, [DO NOT reduce
the Plaintiff’s total damages based on the percentage of negligence by any party.
You are to determine only the total amount of the Plaintiff’s damages and enter

that amount below. |

($

.,
L6 3

200 28 s apuy
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(Actual Damages)

November Z , 2024
Anderson, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

ROBERT WILLIAM GOODWIN
AND MARIAN CHARLENE
GOODWIN
PLAINTIFFS.
VS.

APRIL DESIREE CHAPPELL,
INDIVIDUALLY AS AGENT FOR
SWIFT TRANSPORTATION
COMPANY OF ARIZONA, LLC
AND SWIFT TRANSPORTATION
COMPANY OF ARIZONA, LLC
DEFENDANTS.

IN THE COURT OF GENERAL SESSIONS

TENTH JUDICIAL CIRCUIT

Civil Action No.: 2021CP0400234

VERDICT FORM

IL As to Plaintiff Robert William Goodwin’s claim for alleged negligent hiring or

retention, we the jury unanimously find:

A. For the Plaintiff in the amount of

(%

[Actual Damages]

B. For the Defendants. 24

November _% , 2024
Anderson, South Carolina

14
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

ROBERT WILLIAM GOODWIN
AND MARIAN CHARLENE
GOODWIN
PLAINTIFFS.
Vs,

APRIL DESIREE CHAPPELL,
INDIVIDUALLY AS AGENT FOR
SWIFT TRANSPORTATION
COMPANY OF ARIZONA, LLC
AND SWIFT TRANSPORTATION
COMPANY OF ARIZONA, LLC
DEFENDANTS.

I Loss of Consortium

IN THE COURT OF GENERAL SESSIONS
TENTH JUDICIAL CIRCUIT

Civil Action No.: 2021CP0400234

VERDICT FORM

[Note: If you awarded damages to Plaintiff
Robert William Goodwin, you may consider
whether or not to award Plaintiff Marian
Charlene Goodwin damages for Loss of
Consortium. If you did not award Plaintiff
Robert William Goodwin actual damages, you
may not award Plaintiff Marian Charlene
Goodwin damages for Loss of Consortium.]

As to Plaintiff Marian Charlene Goodwin’s claim for alleged Loss of Consortium, we the

jury unanimously find as follows:

A. For the Plaintiff in the amount of

(%

[Actual Damages]

B. For the Defendants. ¢’

November ¥ , 2024
Anderson, South Carolina
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IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

Robert William Goodwin and Marian
Charlene Goodwin,

Plaintiffs,
SUMMONS

Vs.

Varkey Alencheril Joseph, April
Desiree Chappell, individually and
as agent for Swift Transportation
Company of Arizona, LLC and Swift )
Transportation Company of Arizona, )
LLC,

Case No.: 2021-CP-04- 00 Q34

N Nt N N N N N N N N Nt N N N

Defendants.

e N N N

TO: THE ABOVE DEFENDANTS:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in
this action of which a copy is herewith served upon you, and to serve a copy of your
Answer to said Complaint upon the subscribers at their office at 1209 North Main
Street, P.0O. Box 2861, Anderson, South Carolina 29622 within thirty (30) days after
the service hereof, exclusive of the day of such service; and if you fail to answer the
Complaint within the time aforesaid, the Plaintiff will apply to the Court for the

relief demanded in the Complaint.

THE ALLEN & ALLEN LAW FIRM

s/Donald L. Chuck Allen
Donald L. Chuck Allen, SC Bar #10421

16
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Anderson, South Carolina
February 4, 2021

s/doshua C. B. Allen

Joshua C. B. Allen, SC Bar #80398
Attorneys for Plaintiff

PO Box 2861

Anderson, SC 29622

(864) 226-6184
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IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

Robert William Goodwin and Marian
Charlene Goodwin,

Plaintiffs, COMPLAINT

)
)
)
)
)
)
)
)
)
VS. ) Case No.: 2021-CP-04-
)
Varkey Alencheril Joseph, April )
Desiree Chappell, individually and as )
agent of Swift Transportation )
Company of Arizona, LLC, A )
and Swift Transportation Company of )
Arizona, LLC )
)
Defendants. )
)

The Plaintiffs, would show unto the Court and allege as follows:

JURISDICTION AND VENUE

1. That the Plaintiffs, Robert William Goodwin and Marian Charlene
Goodwin, are citizens and residents of Anderson County, South Carolina.

2. That the Defendant, Varkey Alencheril Joseph (hereinafter referred
to as Joseph), is a citizen and resident of Anderson County, South Carolina.

3. That the Defendant, April Desiree Chappell (hereinafter referred to as
Chappell), is a citizen and resident of Greenville County, South Carolina.

4. That the Defendant, Swift Transportation Company of Arizona, LLC
(hereinafter referred to as Swift Transportation Company), is a corporation which
conducts business throughout the United States, including South Carolina, with its
principal place of business and corporate headquarters located in Phoenix, Arizona.

5. That the incident giving rise to this action occurred in Anderson
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County, South Carolina on or about December 2, 2020.
Therefore, this Court has jurisdiction over all parties, matters and
things herein and venue is proper in Anderson County, South Carolina.
FACTUAL ALLEGATIONS

% That at all relevant times herein Defendant Chappell was a truck
driver, agent, and employee of Defendant, Swift Transportation Company, and was
operating a tractor trailer while in the scope of her employment with Defendant
Swift Transportation Company in Anderson County, South Carolina.

8. That on or about December 2, 2020, Defendant Swift Transportation
Company's employee and agent, Defendant Chappell, while in the scope of her
employment, was operating a tractor trailer and traveling west on State Highway
86 in Anderson County when she recklessly, gross negligently, and negligently
struck a utility pole, dragging said pole until it was pulled from the ground. This
resulted in active power and transmission lines laying across State Highway 86,
which consequently obstructed and impeded vehicular traffic.

9. That the Defendant Swift Transportation Company’s agent, Defendant
Chappell, owed a duty to maintain a proper lookout for power lines and to operate
the truck in a safe and efficient manner.

10. That as a result of the recklessness, gross negligence and negligence
of the Defendant Chappell, traffic became impeded and obstructed in both directions
on State Highway 86, eventually causing traffic to become congested and stalled.

11. That within minutes of the aforementioned incident, and while the

Plaintiff Robert William Goodwin, in cooperation with local authorities, attempted

Page 2 of 7
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to direct traffic so as to prevent further injury, damage and destruction, the
Defendant Joseph failed to keep a proper lookout and without warning, struck the
Plaintiff while the Plaintiff was attempting to direct traffic.

12. That the Defendant Joseph owed a duty to keep a proper lookout and
to operate his vehicles in a safe manner.

13. That as a result of the Defendants’ recklessness, gross negligence and
negligence both jointly and severally, the Plaintiff proximately suffers extreme pain,
suffering, multiple permanent injuries and anguish, and has incurred substantial
medical bills and other damages.

FOR A FIRST CAUSE OF ACTION
(Recklessness, Gross Negligence and Negligence)

14. That the Plaintiffs reallege the allegations of Paragraph 1 through 13
as if repeated verbatim.

15. That the Plaintiffs would show that at all times and places above
mentioned, that the Defendants, both jointly and severally, were wanton, reckless,
negligent, grossly negligent, and careless in the following particulars:

a. In failing to keep the Defendants’ vehicles under proper control at all

times in view of the circumstances then and there existing:

b. In failing to keep a proper lookout for others upon said road, when to
fail to do so, the Defendants knew or should have known would result
in damage to others upon said road, and, more particularly, the
Plaintiffs;

c. In failing to take any evasive action when the Defendants knew or
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should have known that a collision was imminent;

d. In failing to have the Defendants’ vehicles equipped with proper
brakes, or, if so equipped, in the failing to apply the same so as to
avoid a crash;

e. In failing to look to see what the Defendants should have seen had the
Defendants been looking, when the Defendants knew, or should have
known that the Defendants would cause a collision by failing to do so;

f. In operating said vehicles in a highly improper manner in view of the
circumstances then and there existing;

g. In operating said vehicles in violation of the legal duties required of
vehicle operators as contained and enumerated in the South Carolina
Code of Laws (1976).

h. In not being mentally and physically alert to the impending dangers;

1. In failing to swerve or change the course of the Defendants’ vehicles
when it was apparent, or should have been apparent, by the exercise
of due care, that a catastrophic crash was inevitable;

i In failing to exercise the degree of care and prudence a reasonable
person would have exercised under the same or similar circumstances.

16. Thatthe above acts and omissions were the direct, joint and concurring

proximate cause of the injuries and damages sustained by the Plaintiffs herein, and
said acts and omissions being in breach and violation of the common and statutory

laws of the State of South Carolina and any other laws that may apply.
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FOR A SECOND CAUSE OF ACTION
(Vicarious Liability)

17.  That the Plaintiff realleges the allegations of Paragraph 1 through 16
as if repeated verbatim.

18. That at the time of the collision with the powerlines, Defendant
Chappell was operating the tractor trailer on behalf of, for the express purpose of,
and under dispatch by Defendant Swift Transportation Company and with the
knowledge and consent of Defendant Swift Transportation Company.

19. That at the time of said collision, Defendant Chappell was an agent
and employee of Defendant Swift Transportation Company and was acting in the
scope of her agency, employment, and in the furtherance of the business interest of
Defendant Swift Transportation Company.

20. ThatDefendant Swift Transportation Company is vicariously liable for
the actions of Defendant Chappell in regard to this matter under the doctrine of
respondeat superior.

21. That Defendant Chappell is also individually liable for her tortious
conduct.

FOR A THIRD CAUSE OF ACTION
(Negligent Hiring, Training, Supervision, Retention and Maintenance)

21. The Plaintiff realleges the allegations of Paragraph 1 through 20 as
if repeated verbatim.

22.  That the Defendant Swift Transportation Company was negligent,

careless, reckless, grossly negligent, wilful and wanton in one or more of the

Page 50of 7

22

Y€200¥0dD1202#3SYO - SV31d NOWWOD - NOSHIANY - WV 61-01 S0 G284 L20Z - 3114 ATTVIINOYLO3 T3





following ways:

(a) in hiring Defendant Chappell and entrusting her to operate their
vehicles while using the roadways of South Carolina;

(b)  in failing to properly train Defendant Chappell;

(c) in failing to properly supervise Defendant Chappell;

(d)  in failing to implement safety practices to ensure safe operation of
vehicles by its drivers;

(e)  in failing to exercise the degree of care and caution that a reasonable
and prudent company would have exercised under the circumstances
then and there existing.

() infailing to maintain the Defendant Swift Transportation Company’s
tractor trailer in a reasonable and safe manner.

23.  That as a direct, joint and proximate cause of the negligence, gross
negligence, and recklessness of Defendant Swift Transportation Company, the
Plaintiff was injured seriously and severely in and about various parts of his body,
which caused the Plaintiff to suffer extreme pain and permanent injuries, and incur

numerous medical expenses.

FOR A FOURTH CAUSE OF ACTION

(Loss of Consortium)
24. That the Defendants’ recklessness, gross negligence, and
negligence, both jointly and severally, proximately caused Plaintiff Marian
Charlene Goodwin to suffer deprivation losses because of the impairment to her

marital relationship with Plaintiff Robert William Goodwin, including, but not
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limited to, loss of companionship, services, society and comfort of her husband as
a result of his severe and debilitating injuries proximately caused by the

Defendants.

PRAYER FOR RELIEF

WHEREFORE, the Plaintiffs pray for judgment against the Defendants,
both jointly and severally in a sum to be determined by a jury for actual and
punitive damages and for such other and further relief as this Court deems just
and proper.

Plaintiff demands a jury trial.

THE ALLEN & ALLEN LAW FIRM

s/Donald L. Chuck Allen
Donald L. Chuck Allen, SC Bar #10421

s/fJoshua C. B. Allen

Joshua C. B. Allen, SC Bar #80398
Attorneys for Plaintiff

PO Box 2861

Anderson, SC 29622

(864) 226-6184

Anderson, South Carolina
February 4, 2021
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON (JURY TRIAL DEMANDED)
Robert William Goodwin and Marian DEFENDANT JOSEPH’S ANSWER TO
Charlene Goodwin, COMPLAINT

Plaintiffs,

C.A. No.: 2021-CP-04-00234
VS.

Varkey Alencheril Joseph, April
Desiree Chappell, individually and as
agent for Swift Transportation
Company of Arizona, LLC and Swift
Transportation Company of Arizona,
LLE,

Defendants.

Defendant Joseph answering Plaintiffs’ Complaint and demanding a trial by jury will
respectfully show this Court:

1. Defendant Joseph is without sufficient information to admit or deny the allegations
of Paragraph 1.

2. Paragraph 2 is admitted.

3. Defendant Joseph is without sufficient information to admit or deny the allegation

of Paragraph 3.

4. Defendant Joseph is without sufficient information to admit or deny the allegations
of Paragraph 4.
5, In answering Paragraph 3, it is admitted that there was an automobile accident on

the date alleged. The second Paragraph calls for a legal conclusion.

6. The Complaint does not contain a Paragraph numbered 6.
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7 Defendant Joseph is without sufficient information to admit or deny the allegations
of Paragraph 7.

8. Defendant Joseph is without sufficient information to admit or deny the allegations
of Paragraph 8.

9. In answering Paragraph 9, Defendant Joseph admits that persons operating vehicles
on public roadways in South Carolina owe both statutory and common law duties.

10.  Defendant Joseph is without sufficient information to admit or deny the allegations
in Paragraph 10.

11. Paragraph 11 is denied.

12. In answering Paragraph 12, it is admitted that persons operating vehicles on public
roadways in South Carolina owe both statutory and common law duties. In addition, persons near
public roadways in South Carolina also owe certain duties to themselves and others.

13.  Paragraph 13 is denied.

14. In answering Paragraph 14, Defendant Joseph incorporates his prior responses.

15 Paragraph 15 is denied.

16.  Paragraph 16 is denied.

17-23. Paragraphs 17-23 are directed at persons other than Defendant Joseph. To the extent
any responsive pleading is required of Defendant Joseph, Defendant Joseph denies any and all
allegations that would lead to any liability on his part.

24, Paragraph 24 is denied.

25.  Each allegation and prayer for relief not specifically admitted is denied and strict

proof demanded thereof.

3]
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FOR A SECOND DEFENSE
(Comparative Negligence)

26.  Defendant Joseph asserts the Doctrine of Comparative Negligence as an absolute
bar or in the alternative a reduction in recovery sought by Plaintiff.

FOR A THIRD DEFENSE
(S.C. Code Ann § 15-38-15)

27.  Defendant Joseph asserts all rights available under S.C. Code Ann. §15 - 38 - 15.

FOR A FOURTH DEFENSE
(Sudden Emergency)

28.  Defendant Joseph pleads the Doctrine of Sudden Emergency as an absolute defense

in this matter.
FOR A FIFTH DEFENSE
(Constitutional and Statutory Limitations on Punitive Damages)

29.  Defendant Joseph alleges that the imposition and awarding of punitive damages in
this case denies Defendant Joseph Due Process of Law and is unconstitutional and a denial of
Defendant Joseph’s constitutional rights and is contrary to the Fifth, Eighth, and Fourteenth
Amendments of the Constitution of the United States of America and Article I, Sections 3, 13, and
15 of the Constitution of the State of South Carolina. In the alternative, Defendant Joseph asserts
all protections set forth in S.C. Code Ann. §§ 15-32-520 and 15-32-530.

WHEREFORE, Defendant Joseph having answered the Complaint of Plaintiff prays that

this Court:
1. Dismiss Plaintiff's Complaint with prejudice;
2 Award Defendant Joseph the costs of defending this matter: and
3. Award Defendant Joseph such other and further relief as this Court deems just

and equitable.
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March 4, 2021
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THE WARD LAW FIRM, P.A.
Attorneys for Defendant Joseph

/s/ Robert E. Davis

Robert E. Davis

233 South Pine Street

P. O. Box 5663

Spartanburg, South Carolina 29304
(864) 591-2369

(864) 585-3090 (facsimile)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF ANDERSON ) THE TENTH JUDICIAL CIRCUIT

Robert William Goodwin and Marian Civil Action No. 2021CP0400234

Charlene Goodwin,
Plaintiffs,

v DEFENDANTS APRIL DESIREE

CHAPPELL AND SWIFT
TRANSPORTATION COMPANY OF
ARIZONA, LLC’S ANSWER TO
PLAINTIFF’S COMPLAINT

Varkey Alencheril Joseph, April Desiree
Chappell, individually and as agent for
Swift Transportation Company of
Arizona, LLC and Swift Transportation
Company of Arizona, LLC,

Defendants.

COMES NOW, the Defendants, April Desiree Chappell and Swift Transportation
Company of Arizona, LLC, by and through their undersigned attorneys, answering the
Complaint of the Plaintiffs, would allege and show unto this Honorable Court:

FOR A FIRST DEFENSE

1. Each and every allegation of the Plaintiff’'s Complaint not specifically admitted
herein is denied.

2. These Defendants lack sufficient knowledge and information to form a belief as to
the allegations of paragraph 1, and thereby deny the same.

3. These Defendants lack sufficient knowledge and information to form a belief as to
the allegations of paragraph 2, and thereby deny the same.

4, These Defendants admit, upon information and belief, the allegations of

paragraph 3.
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5 These Defendants lack sufficient knowledge and information to form a belief as to
the allegations of paragraphs 4, 5, and 6, and thereby deny the same.

6. These Defendants lack sufficient knowledge and information to form a belief as to
the allegations of paragraph 7, and thereby deny the same.

7. These Defendants deny the allegations of paragraph 8 and demand strict proof
thereof.

8. The Defendants would show that their duties are prescribed by and in accordance
with the laws of South Carolina and to the extent the allegations of paragraph 9 are inconsistent
therefore, hereby deny the same.

9. These Defendants deny the allegations of paragraph 10 and demands strict proof
thereof.

10.  These Defendants admit so much of paragraph 11 which alleges the Defendant
Joseph struck the Plaintiff. These Defendants lack sufficient knowledge and information to form
a belief as to the remaining allegations of paragraph 11, and thereby deny the same.

11.  These Defendants would show that Defendant Joseph's duties are prescribed by
and in accordance with the laws of South Carolina. To the extent the allegations of paragraph 12
are inconsistent therewith, these Defendants hereby deny the same.

12.  These Defendants deny the allegations of paragraph 13, as they pertain to these
Defendants.

13.  These Defendants deny the allegations of paragraphs 14, 15 (including its
subparts), 16, and 17 as they pertain to these Defendants, and demand strict proof thereof.

14.  These Defendants lack sufficient knowledge and information to form a belief as to

the allegations of paragraphs 18, 19, 20, and 21and thereby deny the same.
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15.  These Defendants deny the allegations of the second numbered paragraph 21, and
demand strict proof thereof.

16.  These Defendants deny the allegations of paragraphs 22 (including its subparts),
23, and 24, and demand strict proof thereof.

FOR A SECOND DEFENSE
(Failure to State Claim)

17.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

18.  These Defendants would show that the Plaintiffs’ Complaint fails to state a claim
upon which relief can be granted, and, therefore should be dismissed pursuant to Rule 12(b)(6)
of the South Carolina Rules of Civil Procedure.

FOR A THIRD DEFENSE
(Comparative Negligence)

19.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

20.  These Defendants would show that such injuries or losses that Plaintiffs sustained,
if any, were due to and caused by the sole negligence, gross negligence, willfulness, wantonness,
carelessness and recklessness of the Plaintiff, combining, concurring and contributing with the
negligence, if any, on the part of these Defendants, to such a degree that Plaintiffs” recovery is
barred by the doctrine of comparative negligence in South Carolina.

FOR A FOURTH DEFENSE
(Sudden Emergency)

21.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are

hereby re-alleged as if set forth herein verbatim.
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22.  Even assuming Defendants were negligent in any respect, which is expressly denied,
these Defendants would show that the Plaintiffs’ injuries or losses were the result of and reaction to
a sudden emergency over which Defendants had no control and, therefore, Plaintiffs’ action 18
barred.

FOR A FIFTH DEFENSE
(Assumption of the Risk)

23.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

24.  These Defendants would show that the Plaintiffs knew of the probable risk of
injury or harm resulting from Plaintiffs’ actions, and therefore, the Defendants would plead the
doctrine of assumption of the risk as a complete bar to this action.

FOR A SIXTH DEFENSE
(Unavoidable Accident)

25.  The allegations contained in the preceding paragraphs. not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

26. These Defendants would show that such injuries or losses that the Plaintiffs
sustained, if any, as alleged in Plaintiffs’ Complaint, were not due to or caused by the negligence
on the part of the Defendants, but was rather due to and caused by an unavoidable accident,
thereby barring any claim whatsoever.

FOR A SEVENTH DEFENSE
(Intervening or Superseding Negligence)

27.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.
28. These Defendants would show that such injuries or losses that Plaintiffs sustained,

if any, as alleged in Plaintiffs’ Complaint, were not due to or caused by any negligence on the
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part of the Defendants, but were rather due to and caused by the contributing, concurring,
intervening or superseding fault, breach of warranty or act or omission of a third party, over
which these Defendants had no control.

FOR AN EIGHTH DEFENSE
(Improper Venue)

29.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

30. Defendants plead the defense of improper venue in the County of Anderson, State
of South Carolina.

FOR A NINTH DEFENSE
(Waiver and Estoppel)

31.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

32.  These Defendants would show that Plaintiffs” Complaint is barred by the doctrine
of waiver and estoppel.

FOR A TENTH DEFENSE
(Spoliation)

33.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

34.  The Defendants would show that Plaintiffs’ Complaint is barred by the doctrine of
spoliation.

FOR AN ELEVENTH DEFENSE
(Rule 12(b)(4) and 12(b)(5) (Insufficient Process and/or Service of Process)

35.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are

hereby re-alleged as if set forth herein verbatim.
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36.  Defendants allege that they are entitled to dismissal of Plaintiffs’ Complaint
pursuant to Rules 12 (b)(4) and 12(b)(5) of the South Carolina Rules of Civil Procedure.

FOR A TWELFTH DEFENSE
(Rule 12(b)(2) (Lack of Jurisdiction Over a Person)

37.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

38. Defendants allege lack of jurisdiction, pursuant to Rule 12(b)(2) of the South
Carolina Rules of Civil Procedure.

FOR A THIRTEENTH DEFENSE
(Punitive Damages)

39.  The allegations contained in the preceding paragraphs, not inconsistent herewith, are
hereby re-alleged as if set forth herein verbatim.

40.  These Defendants allege that the Plaintiffs’ claim for punitive damages violates
both the Fourteenth Amendment to the United States Constitution and Article 1, Section 3 of the
South Carolina Constitution in that the jury's unfettered power to award punitive damages in any
amount it chooses is wholly devoid of any meaningful standard and is inconsistent with due
process guarantees.

41. These Defendants allege that the Plaintiffs’ claim for punitive damages violates the
Fifth, Sixth and Fourteenth Amendments to the United States Constitution and Article I, Section 3
of the South Carolina Constitution because, even if it could be argued the standard governing the
imposition of punitive damages exists, the standard would be void due to vagueness.

42.  These Defendants allege that the Plaintiffs’ claim for punitive damages violates
the equal protection clause of the Fourteenth Amendment to the United States Constitution and
Article 1, Section 3 of the South Carolina Constitution in that the amount of punitive damages is

based upon the wealth of these Defendants.

34

£200¥0dD1202#3SVO - SYIT1d NOWWOD - NOSHIANY - Wd 8€:Z 0L BN 1202 - 3114 ATTVOINOY.LO3T3





43.  These Defendants allege that the Plaintiffs’ claim of punitive damages violates the
doctrine of separation of powers and Article I, Section 3 of the South Carolina Constitution because
punitive damages are a creation of the Judicial Branch of government which invades the province of
the Legislative Branch of government.

44,  These Defendants would show, upon information and belicf, that the Plaintiffs’
claim for punitive Damages violates the Fifth, Sixth, Seventh, Eighth and Fourteenth Amendments
to the Constitution of the United States of America in that it violates the double jeopardy clause in
that Defendants could be subjected to multiple awards of punitive damages for the same set of facts;
the self-incrimination clause is being violated because Defendants can be compelled to give
testimony against itself in a penalty situation such as punitive damages; the assessment of punitive
damages by a burden of proof less than beyond a reasonable doubt is violative of the Sixth and
Fourteenth Amendments in that punitive damages are a fine or penalty and are, therefore, quasi-
criminal in nature; Plaintiffs’ claim for punitive damages violates Defendants’ right to access the
courts as guaranteed by the Seventh and Fourteenth Amendments because the threat of an award of
punitive damages chills these Defendants' exercise of that right: the Plaintiffs’ claim for punitive
damages violates the Eighth Amendment's guarantee that excessive fines shall not be imposed; the
Plaintiffs’ claim for punitive damages violates both the due process and equal protection clauses of
the Fourteenth Amendment in that the standard for awarding either punitive damages is unduly
vague and, therefore, violates both procedural and substantive due process safeguards; therefore, the
Plaintiffs” claim for punitive damages should be dismissed.

WHEREFORE, having fully answered, these Defendants pray that the Plaintiffs’
Complaint be dismissed with costs, for attorney’s fees and such other and further relief this Court

deems just and proper.
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These Defendants demand a jury trial.

Columbia, South Carolina

March 10, 2021

Respectfully submitted,
SWEENY, WINGATE & BARROW, P.A.

s/ Mark S. Barrow

Mark S. Barrow, SC Bar No. 7821
Adam M. Crain, SC Bar No. 104620
1515 Lady Street

Post Office Box 12129

Columbia, South Carolina 29211
(803) 256-2233

ATTORNEYS FOR DEFENDANTS

APRIL DESIREE CHAPPELL AND

SWIFT TRANSPORTATION COMPANY OF
ARIZONA, LLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON THE TENTH JUDICIAL CIRCUIT

Robert William Goodwin and Marian Civil Action No. 2021-CP-04-00234

Charlene Goodwin,
Plaintiffs,

PLAINTIFFS’ MOTION FOR
NEW TRIAL PURSUANT TO THE
THIRTEENTH JUROR DOCTRINE

)

)

)

)

)

)

)

)

)

)

V. )

April Desiree Chappell, individually )
and as agent for Swift Transportation )
Company of Arizona, LLC, and Swift )
Transportation Company of Arizona, )
LLC, )
)
)

Defendants.

TO: THE HONORABLE COURT AND ALL PARTIES OF RECORD:

YOU WILL PLEASE TAKE NOTICE THAT the Plaintiffs. by and through their
undersigned attorneys, hereby move the Court for a written Order granting Plaintiffs’ post-trial
Motion for New Trial based on the Thirteenth (13") Juror Doctrine.

Plaintiffs contend that they are entitled to a new trial absolute pursuant to the Thirteenth
Juror Doctrine on the grounds that the verdict was unjustified by the evidence presented and thus
justice was not done.

This Motion explains that, in light of the evidence, the jury’s determination of causation
and the verdict rendered were unjustified. and Plaintiffs are entitled to a new trial. For the sake
of brevity, any grounds and defenses asserted prior. during and after the trial and not listed
herein. are hereby reserved and adopted and incorporated into this Motion as if fully set forth
below.

STANDARD FOR NEW TRIAL

Page 1 of 8
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Plaintiffs are moving for a new trial based upon the Thirteenth Juror Doctrine. Under the
“thirteenth juror doctrine,” a trial judge may grant a new trial absolute when it finds that the
evidence does not justify the verdict. Sapp v. Wheeler, 402 S.C. 502, 513, 741 S.E.2d 565, 571
(Ct. App. 2013) (quoting Vinson v. Hartley, 324 S.C. 389, 402, 477 S.E.2d 715, 722 (Ct. App.
1996)) Under this doctrine, “the trial judge, sitting as the thirteenth juror charged with the duty
of seeing that justice is done, has the authority to grant new trial when he is convinced that a new

trial is necessitated on the basis of the facts in the case.” Vinson. 324 S.C. at 403, 477 S.E.2d at

722 (quoting Graham v. Whitaker, 282 S.C. 393, 321 S.E.2d 40 (1984)). See also Howard v.

Roberson, 376 S.C. 143, 153, 654 S.E.2d 877, 882 (Ct. App. 2007) (citing Norton v. Norfolk S.
Ry. Co., 350 S.C. 473, 478, 567 S.E.2d 851, 854 (2002)).
In South Carolina, circuit court judges have the authority to grant a new trial upon the

judge’s findings that justice has not prevailed. See Todd v. Owen Indus. Prods.. Inc.. 315 S.C.

34, 431 S.E.2d 596 (Ct. App. 1993). Similarly, the judge may grant a new trial if the verdict is

inconsistent and reflect the jury’s confusion. See Johnson v. Parker, 279 S.C. 132, 303 S.E.2d 96

(1983); Johnson v. Hoechst Celanese Corp., 317 S.C. 415, 453 S.E.2d 908 (Ct. App. 1995). In
ruling on a new trial motion as the thirteenth juror, the trial judge may weigh the evidence and

rely on his view of the facts. See Fallon v. Rucks, 217 S.C. 180, 189, 60 S.E.2d 88, 92 (1950).

Essentially, the trial judge may sit as the thirteenth juror, “hang” the jury, and start the trial anew
if he believes the verdict is unsupported by the evidence or when “justice has not prevailed

or...the verdict is inconsistent and reflects the jury’s confusion.” Vinson, 324 S.C. at 404, 488

S.E.2d at 722: Norton, 350 S.C. at 478, 567 S.E.2d at 854. Furthermore, because the result of

the invocation of the “thirteenth juror” vote by the judge is a new trial rather than an adjustment
to the verdict, “no purpose would be served by requiring the trial judge to make factual
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findings,” and thus, “we have refused to require trial judges to explain the reasons for their
ruling” in so granting a new trial. Howard, 376 S.C. at 152, 654 S.E.2d at 882. See also
Folkens v. Hunt, 300 S.C. 251, 254, 387 S.E.2d 265, 267 (1990)(holding that the effect is the
same as if the jury failed to reach a verdict and thus, the circuit court is not required to give any
reason for granting the new trial absolute based on the thirteenth juror doctrine).

A trial judge’s order granting or denying a new trial upon the facts will not be disturbed

unless his decision is wholly unsupported by the evidence. or the conclusion reached was

controlled by an error of law. Howard, 376 at 152, 654 S.E.2d at 882; South Carolina State

Highway Dept. v. Clarkson, 267 S.C. 121, 126-27, S.E.2d 696, 697 (1976). When an order

granting a new trial is before the appellate court, their review is limited to the consideration of

whether evidence exists to support the trial court’s order. Id. See also Worrell v. South Carolina
Power Co.. 186 S.C. 306, 313-14, 195 S.E. 638, 641 (1938)(where the circuit court “applies the
correct legal standard for granting a new trial, and conflicting evidence exists on the contested
issues. a circuit court’s decision to sit as a thirteenth juror and grant a new trial absolute is
inviolable.”).
ARGUMENT
1. Plaintiffs are entitled to a new trial pursuant to the Thirteenth Juror Doctrine.
A. The evidence does not justify the verdict entered by the jury.

The seminal case establishing the “thirteenth juror” doctrine is Worrell v. South

Carolina Power Co.. 186 S.C. 306, 195 S.E. 638 (1938). Worrell states:

Nor does it follow that because under the law the trial judge is compelled
to submit the issues to the jury, he cannot grant a new trial absolute. As
has often been said, the trial judge is the thirteenth juror, possessing the
veto power to the Nth degree. and, it must be presumed, recognizes and
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appreciates his responsibility, and exercises the discretion vested in him
with fairness and impartiality.

Worrell, 186 S.C. at 313-14, 195 S.E. at 641. The trial judge, sitting as the
thirteenth juror charged with the duty of seeing that justice is done, has the
authority to grant new trials when he is convinced that a new trial is necessitated
on the basis of the facts in the case. See Graham v. Whitaker, 282 S.C. 393, 321
S.E.2d 40 (1984).

In the case of Trivelas v. S.C. Dept. of Transp., 357 S.C. 545, 593 S.E.2d 504

(2004), the Supreme Court affirmed a Court of Appeals’ decision upholding the

grant of a new trial absolute under the thirteenth juror doctrine. In Trivelas, the

Supreme Court reasoned the grant was warranted because justice was not served
by the jury’s verdict. and the evidence did not justify the result. /d. at 552. 593
S.E.2d at 508. In its Order, the Supreme Court held that the Circuit Court’s grant
of the Plaintiff’s Motion for New Trial was proper because it used the appropriate
legal standard for granting a new trial absolute based on the thirteenth juror
doctrine: that is. that “the evidence did not justify the verdict,” and thus “justice
was not done by the jury’s verdict.” Id. at 552; see Norton, 350 S.C. at 478, 567
S.E.2d at 854.

B. The Plaintiffs’ request for a jury charge on the common law Duty to
Warn was improperly denied.

At the close of arguments, counsel for the Plaintiffs requested a jury
instruction on the common-law Duty to Warn, as provided in the seminal case of

Matthews v. Porter. 239 S.C. 620, 124 S.E.2d 321 (1962). The Court denied this

request, finding this charge to be inapplicable to the matter at hand. It is the
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contention of the Plaintiffs that this ruling was improper and an incorrect
application of the Matthews facts to the case at bar. However, as the Supreme
Court in Matthews held, when a party’s negligent actions cause the complete
blockage of a roadway, said party has a duty to warn the public of the impending
danger she created. Despite the defense’s contention that the scene “was under
control” by the time Goodwin appeared, it was anything but. There was only one
fire truck available, and traffic was beginning to back up, necessitating the need
for someone to direct and reroute cars down Major Road. Furthermore, and more
importantly, Matthews made clear that this Duty to Warn is nondelegable. The
Defendant admittedly ran her tractor-trailer off the road, struck the guy wire that
downed the power line, resulting in a complete blockage of Highway 86. She
made no attempt to undertake any of her duties to warn. Defendant Chappell
testified that she did not set out any cones, did not light any flares or flashers, nor
did she make any attempt in any way to warn the public of the roadway blockage
and the live power line. Had she done so, as was her common-law duty, the Fire
Department could have blocked off the other side of the highway at Major Road,
and Mr. Goodwin’s assistance would not have been necessitated.

The jury should have been instructed on the Defendants” Duty to Warn, as set
forth in Matthews v. Porter. so they could properly weigh her breach of that duty
and the results that followed in the contemplation of their verdict. By declining to
submit this charge, the Court denied the jury the full and fair opportunity to weigh
the facts presented against the law set forth in Matthews. to determine that but for
the Defendants’ breach of this duty, the Plaintiff would not have had to assist with
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traffic control and would not have been on the roadway that evening; and, as a
direct and foreseeable result of this breach by Defendants, the Plaintiffs were
irreparably and substantially harmed.

C. Defendant Chappell admitted fault in striking the guide wire and
creating the dangerous environment.

Here, as in Trivelas. the entire record is replete with evidence demonstrating
that Defendants’ negligent actions were the proximate cause of the Plaintiffs’
injuries. Defendant Chappell testified at trial that she did in fact hit the guide
wire that led to the downed, live power line being strewn across Highway 86,
thereby completely blocking traffic. Chappell admitted fauli.  Furthermore,
Defendant Chappell testified that upon striking the guide wire, she continued her
turn and did not stop until she was down the road from the incident site. Before
even calling 911, Chappell called her Swift supervisor to apprise the company of
her accident. Chappell further testified that she did not set out any cones, get out
any warning lights or flashers, or undertake any of her duties to warn approaching
motorists of the imminent danger in the roadway; nor was she instructed to do so
by her employer. Had the Defendants undertaken this duty, the Wren Fire
Department could have used its one available firetruck to block the roadway past
Major Road to reroute traffic, and it would not have been necessary to utilize the
Plaintiff™s services for traffic control.

D. Defendants breached their duties of care to the Plaintiffs and
proximately caused catastrophic injuries to the Plaintiffs.

Defendants’ negligence caused severe and irreversible damage to the
Plaintiffs. Mr. Goodwin now suffers from permanent impairments. He
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will need multiple surgeries in the future to correct his injuries, continuous
physical therapy and pain management treatments, and potential round-
the-clock care. His current medical expenses total close to four million
dollars ($4,000,000.00), and his projected future medical bills alone are
the sum of four to eight million dollars ($4,000,000.00-$8.000,000.00).

It is unconscionable that a jury would find that the Defendants, who
negligently and recklessly created the dangerous and hazardous situation, should
be absolved of any liability. It is shocking that a jury, given the mountain of
evidence demonstrating the culpability and willful disregard of the safety of the
public on the part of Defendants. would allow them to escape “scot free.” It
would be a gross injustice for this Honorable Court to allow such a shocking and
unjust verdict to stand.

CONCLUSION

Based on the foregoing, the Plaintiffs respectfully request that their post-trial Motion for
New Trial Pursuant to the Thirteenth Juror Doctrine be GRANTED. This is the exact kind of
case and circumstance where the Court can and should exercise its judgment to grant a new trial.
This power has been granted to the Court by the Supreme Court because sometimes juries ger it
wrong. For reasons unknown, they failed to consider all aspects of a case, were confused or
misguided by statements of opposing counsel that are unsupported by the law. or frankly. they
are disillusioned with the notion of personal injury cases in the first place. The result is here is-
an unjustified and improper finding for the defense. Allowing this verdict to stand would be a
gross miscarriage of justice and would undermine the authority and responsibility of the Court to
ensure that justice has prevailed.
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Accordingly, Plaintiffs assert, for the reasons set forth herein, that this Honorable Court
should grant a new trial under the long-held South Carolina doctrine of the Thirteenth Juror,
because the verdict in this case was woefully unjustified by the evidence presented at trial and as
further detailed above.

This Motion is made in accordance with the South Carolina Rules of Civil Procedure,
and may be further supported by a memorandum of law, affidavits, and/or further citations to the
record.

Respectfully submitted,
THE ALLEN & ALLEN LAW FIRM, LLC

s/Donald L. Chuck Allen
Donald L. Chuck Allen, SC Bar #10421

s/Joshua C. B. Allen
Joshua C. B. Allen, SC Bar #80398

s/Austin G. McLain

Austin G. McLain, SC Bar# 100692
Attorneys for the Plaintiffs

PO Box 2861

Anderson, SC 29622

(864) 226-6184

Anderson, South Carolina
November 13, 2024
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MR. BARROW: 38% South -- well, €698 S.E. 2.d
835, Court of Appeals, 2010.

THE COURT: And it didn't go after that?

MR. BARROW: Pardon me?

THE COURT: It didn't go any further?

MR. BARROW: No.

THE COURT: The name of that case is what?
What's the caption?

MR. BARROW: It's Johnson v. Horry County Solid
Waste Authority.

THE COURT: Now, excluding testimony that
Chappell wasn't -- or Chappell wasn't sufficiently
or properly trained.

MR. BARROW: Trained. This =-- this really is
the big one. This is the big one on Dorrity and --
and the one that I -- I will say as many times as I
deposed him, was -- was probably the biggest
surprise to me at the time.

There's a -- you're going to see evidence that
during her training, there's a sheet that the mentor
uses where he grades her on different things.

And at one time during that training, it's 200
hours. At the 100-hour mark, I think she said she
needs to pay attention to close right turns.

So at the 150-hour mark, she says she's doing
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much better.

At the 200-hour mark when she released her, she
said she's -- she's perfected it.

And she testified that, "When I released her
that she could make right turns. And we have been
doing this all over the country because we drove for
200 hours all over the country."”

In addition to that, though, before she got
trained by Swift, Judge, she got her CDL.

And Dorrity admitted in his testimony that they
have to pass a written test, and then they have to
pass a road test. And the road test would have
meant she had to make right turns.

So she got her CDL. She passed that test. She
got 200 hours of training by the driver mentor who
said she was proficient and she could -- she could
now be released and said, "I wouldn't have released
her if she wasn't proficient."”

And then after that, she got another road test
by Swift before she was allowed to drive, and she

passed that test. And that test wouldn't have meant

making right -- right turns.

So he —-- I posed the question to him. I said,
"Now, look, if -- if -- if she had passed the CDL
and if the driver mentor had" -- all right. I said,
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"Now, Mr. -- Mr. Dorrity, if she passed the CDL and
passed the road -- road test, and if her driver
trainer then commented that she was proficient and
was able to be released, and then that she had
another CDL road test and passed it, wouldn't you
agree that training -- improper training is no
longer an issue?"

And he said, "Yes." He said, "It would have
been appropriate for Swift to release Ms. Chappell
if she took a CDL road test and passed, 1f her
mentor agreed she was proficient, and if she had
another road test demonstrating proficiency."

THE COURT: When you say "released," you mean
released tc go out on the road, right?

MR. BARROW: Yes, sir.

THE COURT: Okay.

MR. BARROW: He said that. So at that
poing -—--—-

THE COURT: Well, hang on. Hang on. I want to
hear what you have to say to that.

MR. JOSH ALLEN: Well, what I would say to that
is he left out at the end, Mr. Dorrity also says,
"But when you lock at her student driver paperwork,
the last note is that she needs additional

training."
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And he said if there's a note that's saying you
need additional training, you may have gotten the
CDL. You may have gotten the extra hours at the
company training academy. But if you have a note
that says you need more training, and I'm gquoting
here, her last note says, "Will benefit from close
corners training."

And he even alluded to like -- he made a —-
alluded to lawyers in a bar exam. He said, "You may
have had three years of training in school, but if
you don't pass that bar exam at the end" ---

THE COURT: Well, that would say, if they pass
the bar and they bass pass the CDL, then that ---

MR. JOSH ALLEN: He was making the point that
you wouldn't pass the bar because they knew you
needed more training.

THE COURT: But she did pass.

MR. JOSH ALLEN: Yeah, but her last note -- the
last note is saying that she needs more training.

So what they did is, they passed her, but also said
she needed additional training.

THE COURT: So it's a matter of verbiage in
that meaning -- hang on for a second -- as opposed
to saying that she wasn't sufficiently trained

saying that they -- or what it was. Thoughts
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suggested she receive meore training, as -- as
opposed to being insufficiently trained.

MR. JOSH ALLEN: He's saying that you could
have the CDL. You could have additional training,
but on this -- their own internal document, when it
says she needs additional training and they didn't
give it to her and then they released her, then
that's a problem.

MR. CHUCK ALLEN: That's exactly what happened.

MR. JOSH ALLEN: That's exactly -- and that --
that's exactly what happened. They made a note that
she needs additional training on the same day they
got another document that says, no, she passed it
all, but also on the same day they say she needs
additional training.

THE COURT: Which came first?

MR. JOSH ALLEN: It's the same day.

THE COURT: Well, I understand that, but ---

MR. JOSH ALLEN: I mean, I don't have a time --
I don't have a time stamp on one. One was 2:15.

The other's saying -- there's not a time stamp on
the other. And by the way, the one that was at
2:15, there's two pages of checkmarks and did all
this stuff in 15 minutes, which I gquestion the

validity of that.
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Okay. But the last note on their internal
document said she needs more training, and they
still released her.

MR. BARROW: Here's what he's not telling you.
There are three sections of that. The first section
deals with all the things that the driver is very
proficient at the beginning. They talk about her
being one cf the best.

The second paragraph deals with things they
need to focus on in every day travel.

The third paragraph, which he's referencing,
deals only with backing, backing, which didn't have
anything to do with this accident. Backing. And --
and the report says that she could benefit from
close quarters training.

"Did she get close guarters training on
backing."

"No."

"Why not?"

"Because I deem she was proficient enough to be
released. I just put this down as something she
might want to go do or think about in the future."

This case has nothing to do with backing, and
here's the testimony: "Now, assuming I'm correct in

these assumptions, the three I just told you about,
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would you agree that it was okay for Swift to
release her?"

He says, "Yes, if what you're representing that
at one point in time she did have some issues, which
I would expect all truck drivers to have some issues
with. You've -- you've got to start somewhere. But
that in their opinion and after several
demonstrations and tests, she had perfected that,
then I would think that Swift would be okay to let
her go."

And that's exactly what Ms. Williams testified
to, and that's exactly what he said. If she said
that, then I don't have a problem.

They're trying to create this issue by looking
at the backing, but yvou'll note in his testimony
just then, he doesn't reference backing. He said
we're talking about right turns because that's what
happened in this case. If she didn't -- if she can
show proficiency in making right turns, then Swift
could release her.

End now they're trying to back in and say --
and get him up there to say, oh, she shouldn't have
released her because she had a problem with kacking.
The backing's got nothing to do with 1it.

MR. JOSH ALLEN: That's not what we're saying.
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This is an entire failure to train. I don't care if
she's going forward, if she's going backwards. When
she's going forward, they say she has problems with
tight turns. She has problems with tight quarters.
This is not a right-turn issue. 1It's a problem with
tight quarters, which she has when she's going
forward or backward.

THE COURT: This is outside the presence of the
jury. Let me put it together, then I think I can
put it together more in my mind than here and now.
So let's just do it in camera. I hate to keep doing
that to you, but I think it's safer to do it that
way than otherwise. Somebody try to remind me sc we
don't get it wrong.

All right. Going back, Mr. Barrow, one and two
are agreed upon.

The Dodge Ram, I agree with you. I don't see
how that has to do with anything.

The CDL, I have to read that case, and I think
I agree with you. It sounds like it might be
something beyond that, but anyway...

Number five, I just have to hear it. I will
say this to you, Josh, if he's talking about that
she -- she really missed this section and that

section is backing, if that's what that invelves and

52







Thank you!

From: Rette <Rette@allenandallenlawfirm.com>

Sent: Tuesday, March 24, 2026 11:40 AM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: msb@swblaw.com; amc@swblaw.com; matt.bogan@nelsonmullins.com;
chuck@allenandallenlawfirm.com; Josh Allen <josh@allenandallenlawfirm.com>;
austin@allenandallenlawfirm.com

Subject: Goodwin v. Swift, et al Case No.: 2025-000047

Importance: High

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

https://drive.google.com/file/d/1zzucM342ewq_hdgSOYYWmEswrvhQ2LG2/view?usp=sharing

https://drive.google.com/file/d/1XosZMultOY3XuRfOvGp3-BoC_AjEzLxh/view?usp=sharing

Good morning,

Please find attached correspondence and final documents related to the above matter.
Should you have any questions, please advise.

Rette Stokes

Legal Assistant

The Allen & Allen Law Firm
.-'— 1209 N. Main St. | P.O. Box 2861 | Anderson, S.C.
e 29622

T: (864) 226-6184 | F: (864) 226-1282
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L AW F I R M may be a confidential and privileged legal communication

to the named recipient(s). If you receive this message in
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sender and delete this email. Thank you.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the
addressee and may contain information that is confidential. If you are not the intended
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