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STATZMENY OP BSSUES ON APPEAL
I. [AS APPELLANT BEEN DENIED DUE PRGCESS OF LAW WHERE HE WAS NOT ALLOWED TO
PRESENT WITNESS(ES) IN HIS DEPENSE? '
IT. WAS THERE SUPPICIEN? FYIBEICE TO OONVICT APPSLLANT 69 8077

S  STATEMENT QP THE CASE

Brian Daniels u;és 'sqivﬁed te Bvans Correctional Institutien on 9-24-11
ak aﬁatawmately 9:00 p.m.. whic?\ it was vegorted at approximately 10:30 p.m.
vhen he -vas charged with an 801:.- Assaule and/er Battery upon an emdlovee
b@eamse-»aggel,Lmar €29 ‘active: in' esteblishing a defense for the 80l. There was
a 10-4-11 incident report writtem by Che sdlleged vistim (empley=e, 3. Bragdan,
LPN). Daniels® 801 infractisn was brsught for a diseiplinary hearing (DH) en
10-12-11 and e¢n 10-14-11 vhers he was vespesented by oesunsel substitute
[Hutsen} (R. p. and p. ).

The disciplinary hearing officer [DHO] questioned the state amployee (B.
Brogdon) abeout injury (R. p. ) and she responded, "I didn't receive any
fajuries® (R. p. ) Se DHO "downgraded to an 807°. (R. p. ) When the
witness (€. Specht) was net available en 10-12-11, the final perien of the
hearing was centinusd te 10-14-11. Witness [LPN] Specht gave testimenv on
10-14-11 and Daniels.was feund guilty of 807 and sanctiened accsrdingly
therewith "80 days 1933 of goodtine®. (R. P. )

He filed a ¢imely step I . grievance vhich ‘was denied ean 11-4-11, ke
filed a timely stép IT (grievance appeal): it was. denied on 5-7-12. (R. p.
Y. Daniels filed a timely agpeal to the Adninistrative lLew Csurt [ALC] and
Judge Rebinsse {ssued 9-9-13 Order which denied appellant’s appeal and he
filed a timely appeal to this Ceurt.

ARGUNMENT(S)

1. APPELLANT HAS BEEN DENIED DUE PROCESS OF LAW WHERE HE WAS NOT
ALLOWED TO PRESZNT WITNESS(ES) IN HIS DEFENSE

Appallant was denied due process eof ‘lay whers he was. mot alilewed to
present witness{es) in persen; the 9-9-13 ®Grder® states, “Howsver, nothing
in the Recerd reveals that the Appellant ever rejuested that this officer er

5
L



any eother witness be present at the hearing te give testmsny on his behalf.®
(R. . )} The 10-4-11 i'nci-éent- veport netes  "gensral info”: {t csatalas .
language, “This nurse has been approached by numerous I/M's on multiple
accasions in medical asking absut the incident and stating Daniels haws had
other I/M°s vrite statements®. (R. P. ) Appellant was allowed te present.sr
read the statement{s) ef his witness(es) whe gave statemsnt(s) te aid his
defanse with regards te the 807 infractien. (R. . ) Specifieally, he reed
the 9-25-11 statement of Teshama D. Grier vhich stated:

“Sgt. Donna Keliy was the officiating efficer

that particular night and I was spoak-

ing with hex.

Appellant Danizls stressed during the DH  "that Sergeant Kelly was
‘menitoring Pill Line Guring this vhole time®. (R. p. ) LEN B. Brogdon gave
information over the “telephsne®, I den't Lknev who /this Officer Relly is,
because he was not the sne that was running my Pill Line that night, it was
office {inaudible) and Lieutenant Watson was netified as soon as it
happenged”. (R. p. ) Daniels asked witness Specht, “whv..@idn’t y'all
intsrm the eftices that was standing right thera?® She stated, “ve clesed
the pill windew, because ... we were dene with {¢t.® (R. ®. ) %hen she
was questiona2d further, °de yeu recall which efficer was working the pill line
that night?® (R. p. ) She responded, "I @en't.®

This was a betier rasponse than state employee Bradgon; because
counsel substitute was representing appeilants he oould st actually
summen2d the relevant witnzas(es) and officer{s). Heward v. SCDC, 733
$.8.24 211, 220-721 (2012). Howard which is a pnregeny of Al-Shabazz v. State,
527 S.E.28 742 (2000) points, "'inmate dses not nhave a constitutional richt to
confront and cress-examine witnesses vho testify against him, altheugh prisen
officials have the é@iscretien to grant that right in appropriate cases‘® at
221. Therefsre, DHO abuzed its éiscretien for Ssuth Carslina has rule, °It is
an equal abuse of discretien te refuse te exercise discretienary authority
vhen it is varranted as it is te exercise the discretien imgreparly.® State
v. Smith, 280 S.E.2d4 200, 202 (1931)

More, this Ceurt should note that witness(es) Teshama D. Greer and
Marcel Ervin gubmitted RTSHM, one of which was aubmittad te the DHO which ALC

\*Cm aould easity dhedk the prisx log bak for wo was woking thal evening.
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erred for failing te acknevledge.
2. THERE WAS INSUFFICYENT EVIDENCE TO CONVICT DANIELS OF THE B0O7 A
There was insufficient evidenze La cenvict Daniels of the 807 vhere he
was initially charged with an Assault and/or Batitery of State enmplsyes 801 so
he was subjected te due precess vislatien Ly the DHO. The 9-9-13 Order of ALC
set ferth, “the Tourt sits in an appellate capaéity. Censequently, the review
in inmate grievance case iz limited te the recerd presented.” (R. p. ) It
vas ¢n 9-30-11 Macel Ervin (234413) who was assigned te F3B13S8 mantiened,
Y ge te 9:00 pm pill line every nignt and I
was present the night of this incident.
I didn't see anthing ef this nature nor
did I see anything that wsuld've suggested
that an assault ceuld've taken place.”
(R. "p. )
Furthermsre, inmate witness Teshama Greer, 272048, stated, "I was in
line at the 9 pm pill line and 1 sbserved Nurse Bregden giving inmate Brian
_.Daniels his wedicatien. He @id neot tauch her.® (R. p. ).his suggests Greer
‘fuas Weting ﬂatgp,e,ﬂalt SC dhy weuld LBN Specht (RN2) aver, “we clesed the pill
windew ... .... de wera dene.” (R. . ). The.elements of tha 801 were neot
made out by the prependecance of the credible or "seme" evidence rule(s).
Moresver, Timgthy Rester (306478) gave a veluntary statement, setting forth:
' o
Oon 9-24-11 at 9:00 pu pill line I
was standing behind inmate
Brian Daniels when he received ...
(R. p. ) S
The DHO noted insufficient evidence feor an 801 but failed to acknewledge
the absence of evidence for an 807. Magre v. Plagter, 266 F.3d 928, 931 (cas
2001). |
CONCLUSION
Apgellant Brian Daniels urges this Cowrr to cran® his axzpeal harein.
This _Jd-  day of Nevember 2013.
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The undsrsigned heveby oaxctifies that he has
caxsed true ad omrect oopies of the

'Initial Brief of Xgpellant and

a2 Desionatien of Matter to be mailed, pust-
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