From: Jackie Taylor

To: Supreme Court Filings; Court Of Appeals Filings
Cc: Dan Atkinson; Michael Wilkes; Taylor Petty; Alex Joyner; Mandi Camp; janthony@anthonylawsc.com;

agoldsmith@elmoregoldsmith.com; creid@watttieder.com; hblake@watttieder.com; rcimminio@watttieder.com;
jwolfla@anthonylawsc.com; kspooner@elmoregoldsmith.com

Subject: FW: Flatiron Construction, Inc. Appellant v. TranSystems Corporation, Respondent, C.A. No.: 2022-CP-26-06116,
Filing of Brief in Support of Writ of Cert, Appellate Case NO.# 2026-000386

Date: Monday, March 30, 2026 5:20:28 PM

Attachments: Reply in Support of Petition for a Writ of Certiorari.pdf
Exhibit A.pdf
certificate of service 3.30.26.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

In connection with the email below, | have attached the Certificate of Service,
inadvertently left off. Thank you.

Jackie Taylor
Paralegal

7]

864.591.1113 Spartanburg
843.737.6229 Charleston

127 Dunbar St. | Ste 200 | Spartanburg, SC 29306
320 Broad St. | Ste 220 | Charleston, SC 29401

jptaylor@wajlawfirm.com
www.wajlawfirm.com

From: Jackie Taylor

Sent: Monday, March 30, 2026 5:03 PM

To: supctfilings@sccourts.org; Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: Dan Atkinson <datkinson@wajlawfirm.com>; Michael Wilkes <mwilkes@wajlawfirm.com>;
Taylor Petty <tpetty@wajlawfirm.com>; Alex Joyner <ajoyner@wajlawfirm.com>; Mandi Camp
<mcamp@wajlawfirm.com>; janthony@anthonylawsc.com; agoldsmith@elmoregoldsmith.com;
creid@watttieder.com; hblake@watttieder.com; rcimminio@watttieder.com;
jwolfla@anthonylawsc.com; kspooner@elmoregoldsmith.com

Subject: Flatiron Construction, Inc. Appellant v. TranSystems Corporation, Respondent, C.A. No.:
2022-CP-26-06116, Filing of Brief in Support of Writ of Cert, Appellate Case NO.# 2026-000386

SENT ON BEHALF OF C. DANIEL ATKINSON:

bear Sir or Madam:


mailto:jptaylor@wajlawfirm.com
mailto:supctfilings@sccourts.org
mailto:ctappfilings@sccourts.org
mailto:datkinson@wajlawfirm.com
mailto:mwilkes@wajlawfirm.com
mailto:tpetty@wajlawfirm.com
mailto:ajoyner@wajlawfirm.com
mailto:mcamp@wajlawfirm.com
mailto:janthony@anthonylawsc.com
mailto:agoldsmith@elmoregoldsmith.com
mailto:creid@watttieder.com
mailto:hblake@watttieder.com
mailto:rcimminio@watttieder.com
mailto:jwolfla@anthonylawsc.com
mailto:kspooner@elmoregoldsmith.com
https://protect.checkpoint.com/v2/r01/___http://www.wajlawfirm.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOmQzODVlOWY1MzdkYWM1NzVjNGYyZjc3YjBjOGEyMDUxOjc6NjkwMzo4ZDI2M2E0OTMyZDRmNmQ5ODQ0M2VmMTRjZWM5YmNhZTVjZjMwYTJiODU3YTFjYzgzNjU1MjJhNjc3YWRiZThkOmg6RjpO
mailto:jptaylor@wajlawfirm.com
https://protect.checkpoint.com/v2/r01/___http://www.wajlawfirm.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmQzODVlOWY1MzdkYWM1NzVjNGYyZjc3YjBjOGEyMDUxOjc6Zjc1NToyNDIzNDRhMjdkMDQ2YTlhOTk0OTY3MjYwNTlmOTYwMWVlNmIxN2YwMjIxYTE2YWQ5N2RiYzU0ZWFmNTgxNTRlOmg6RjpO

THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Kiristi F. Curtis, Circuit Court Judge

On Petition for Writ of Certiorari from the Court of Appeals of South Carolina
Unpublished Opinion No. 2025-UP-416 (S.C. Ct. App. filed Dec. 10, 2025)

Flatiron Constructors, Inc.,

TranSystems Corporation,

Respondent,

Petitioner.

REPLY IN SUPPORT OF PETITION FOR A WRIT OF CERTIORARI

Other Counsel of Record:

K. Jay Anthony, Esq. (S.C. Bar No. 77433)
ANTHONY LAW, LL.C

650 E. Washington Street
Greenville, SC 29601
janthony@anthonylawsc.com
(864) 301-8141

WILKES ATKINSON & JOYNER, LLC

Michael B. T. Wilkes, Esq., (S.C. Bar #6107)
mwilkes@wajlawfirm.com

C. Daniel Atkinson, Esq. (S.C. Bar # 72721)
datkinson@wajlawfirm.com

J. Alexander Joyner, Esq. (S.C. Bar # 101771)
ajoyner@wajlawfirm.com

127 Dunbar Street, Suite 200

Spartanburg, SC 29306

Counsel for Petitioner



mailto:mwilkes@wajlawfirm.com

mailto:datkinson@wajlawfirm.com

mailto:ajoyner@wajlawfirm.com

mailto:janthony@anthonylawsc.com



Mason A. Goldsmith, Jr., Esq. (S.C. Bar # 2182)
ELMORE GOLDSMITH KELLEY & DEHOLL, P.A.
55 Beattie Place, Suite 1050

Greenville, SC 29602

agoldsmith@elmoregoldsmith.com

(864) 255-9500

Carter B. Reid, Esq., (pro hac vice)

Hanna Lee Blake, Esq., (pro hac vice)

Robert B. Cimmino, Esq. (pro hac vice)

WATT TIEDER, HOFFAR & FITZGERALD, LLP
1765 Greensboro Station Place, Suite 1000

McLean, VA 22102

creid@watttieder.com

(703) 749-1028 (Phone)

Counsel for Respondent



mailto:agoldsmith@elmoregoldsmith.com

mailto:creid@watttieder.com



INDEX

INTRODUCTION ...ttt ettt et sttt et be et sete bt et e eseesbeentesaeenaeennens 1
ARGUMENT ...ttt sttt et ettt e e e st e s st e te e st e s st enseeseeaseenseeneesseensesneenseensens 2
I. The Court of Appeals Erred in Failing to Rule That the Conflict of Interest Between
TranSystems and Flatiron Foreclosed Any Potential Finding of Legal Duty Owed By

TranSystems t0 FIatiron. .......cccueiiiiii et 2

A. Flatiron’s Position, and the Court of Appeals’ Ruling, Impermissibly Seeks to Impose
a Duty of Care on a Party in a Position Adversarial to Flatiron. .............cccccevvienennn. 3

B. Respondents and the Court of Appeals Vastly Overextend the Limited Holding of
TOMMY L. GFIfJIR. .ecueeeiiiiiiiiiniieiteeeeet ettt sttt 9

C. That the Opinion is Non-Precedential Does Not Negate the Scope of Expansion of Duty

II. The Court of Appeals’ Analysis of Duty as Involving Primarily Factual Questions, Rather
than a Legal Question, Conflicts with Prior Decisions of This Court. .......c..ccccceveeeennene. 11

CONCLUSION ...ttt ettt et st sae st st sa et e bt e be e saeene et e saeenes 14





INTRODUCTION

Pursuant to Rule 242(g), SCACR, Petitioner TranSystems Corporation (“TranSystems”)
files this Reply to Respondent Flatiron Constructors, Inc.’s (“Flatiron”) Return in Opposition to
TranSystems’ Petition for Writ of Certiorari.

Stated simply, both the Court of Appeals and Flatiron vastly understate the significance of
the Court of Appeals’ ruling, which invents a new duty never before recognized in South Carolina
out of whole cloth. Under the Court of Appeals’ decision, a Construction Engineering Inspection
and Testing Services (“CEIT Services”) provider retained to review and analyze a contractor’s
work owes a duty to that contractor which is adverse to the interests of the CEIT Services
Provider’s Client. Whether that duty can even exist raises a novel legal question regarding the
application of engineering professional conduct regulation to determinations of tort duty. Neither
the Court of Appeals nor Flatiron have identified any South Carolina case which recognizes a duty
owed by a CEIT Services Provider employed by an owner to the general contractor, where that
CEIT Services Provider did not have final decision-making authority. Even the Court of Appeals
acknowledged a limited amount of precedent on which it could rely in its order reversing the Trial
Court. (Ct. of Appeals Dec. 10, 2025 Order, p. 3.) In opposing the Petition, Flatiron attempts to
ignore all this by skipping directly to the assumption that there is a special relationship between
the CEIT provider and contractor. But in reality, there is no support for any such special
relationship between Flatiron, the contractor, and TranSystems, the CEIT Services provider. This
case is the exact type of case involving a significant issue of law, which is appropriate for resolution
by the Supreme Court of South Carolina. Flatiron bears the burden of proof regarding duty, and it

has failed to provide evidence demonstrating the existence of a duty owed by TranSystems. The





Circuit Court properly applied the facts to the law, and the Court of Appeals erred in reversing the
Circuit Court.

The Court of Appeals’ opinion also conflicts with this Courts prior decisions establishing
that the existence of a legal duty is a question of law for the court, because the Court of Appeals
relied too heavily on alleged factual disputes. Further, the Court of Appeals erred by finding there
to be issues of fact, which were neither genuine nor material, in violation of this Court’s holding
in Kitchen Planners, LLC v. Friedman, 440 S.C. 456, 461, 892 S.E.2d 297, 300 (2023). The
unambiguous contracts control the scope of duty, not self-serving affidavits which do not allow for
reasonable inferences of duty when viewed in context.

ARGUMENT

L The Court of Appeals Erred in Failing to Rule That the Conflict of Interest
Between TranSystems and Flatiron Foreclosed Any Potential Finding of Legal
Duty Owed By TranSystems to Flatiron.

Under South Carolina law, “[a]n affirmative legal duty may be created by statute, a
contractual relationship, status, property interest, or some other special circumstance.” Madison
v. Babcock Ctr., Inc., 371 S.C. 123, 136, 638 S.E.2d 650, 656 (2006). There has been no evidence
that any statute, contract, status or property interest created a legal duty owed by TranSystems to
Flatiron; therefore, any analysis of duty rests on whether there is a special relationship between
the parties giving rise to such a duty. There is not—and Flatiron’s arguments to the contrary fail.

Flatiron erroneously urges this Court to determine that Tommy L. Griffin creates a near
universal duty of care owed by professional engineers to contractors, and that position directly
conflicts with the actual case language, which states “[w]hether such a duty [of care] exists will
depend on the facts and circumstances of each case.” Tommy L. Griffin Plumbing and Heating

Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 55-6, 463 S.E.2d 85, 89 (1995); see also





Respondent’s Return, pp. 9 — 10. In reality, this Court’s holding in that case was that the
relationships of parties (largely set by contract) determine whether a professional owes a duty of
care in tort to a potential claimant.

And Flatiron’s contention that there is no adversarial nature in the relationship between
owner and contractor borders on the absurd — a contractor is economically driven to do the
minimum work necessary for the highest price, which an owner is economically driven to obtain
the maximum work necessary for the least price. The tripartite relationship among Flatiron,
TranSystems and SCDOT is clear: (1) SCDOT serves as arbiter of competing interests between
Owner and Contractor, but remains obligated to protect public safety; (2) TranSystems is a
consultant retained by the Owner, expected to act in fidelity with the Owner’s interests; and (3)
Flatiron must have all disputes under the Construction Contract resolved by SCDOT.
TranSystems’ duties, other than those to its client, are owed to the general public and people of
South Carolina, because TranSystems is obligated to protect public safety. Of course, in this case,
Horry County, as a subdivision of South Carolina, has the same obligation as SCDOT and
TranSystems to protect public health and safety. See S.C. Const. Ann. Art. I, § 3 (noting protection
of life, liberty and property).

A. Flatiron’s Position, and the Court of Appeals’ Ruling, Impermissibly Seeks to
Impose a Duty of Care on a Party in a Position Adversarial to Flatiron.

Respondent’s attempt to argue that TranSystems owed a duty of care to Flatiron are
unavailing.

1. The contract establishes the relationship between the parties here.

The record is clear—and indeed Flatiron agrees—that Flatiron had no privity with
TranSystems. Return, p. 17. To the contrary, Flatiron’s construction contract with Horry County

(the “Construction Contract”), specifically instructed Flatiron, that TranSystems, as an authorized





representative of SCDOT’s Resident Construction Engineer “may inspect all work done and all
materials furnished[, and that any interim decisions to reject defect materials or suspend work
were] ... subject to the final decision of the [SCDOT] RCE.” (R. p. 974, § 105.9.)! The
Construction Contract, further instructs Flatiron not to: “construe advice given by the RCE’s
representative as in any way binding on the RCE or the [SCDOT] or as releasing the Contractor
from the fulfillment of the terms of the [Construction] Contract.” (R. p. 974, § 105.9.)

By contrast, Flatiron does have privity with Horry County and SCDOT, which allowed
Flatiron to make claims against Horry County and SCDOT for alleged incorrect decisions and
poor supervision. Under the Construction Contract, Flatiron had a specified claims procedure for
“all claims for additional time or compensation under [the Construction Contract].” (R. p. 768.)
Flatiron pursued that relief through that claims procedure, and through C.A. File No. 2022-CP-26-
06970, filed against Horry County and SCDOT (the “SCDOT Action”), which was ultimately
dismissed.”? In fact, Flatiron twice stayed this action to allow for SCDOT agency review to
proceed. (R. pp. 1-4, 106-109.)

In other words, the contract clearly spells out against whom TranSystems can bring claims
and against whom it cannot. And the contractual language lends no support for any sort of

relationship—or duty—permitting recovery by TranSystems from Flatiron. In fact, the

! Under the Standard Specifications incorporated into Flatiron’s Construction Contract, RCE

is explicitly defined under “SCDOT Officials and Offices,” meaning that SCDOT employ the RCE
(R. p. 972.) By interpreting the unambiguous term “SCDOT Officials and Offices” to constitute
an issue of fact as to whether an employee outside of SCDOT acted as RCE, the Court of Appeals
erred as a matter of law. See, e.g., Watson v. Underwood, 407 S.C. 443, 455, 756 S.E.2d 155, 161
(Ct. App. 2014) (holding that extrinsic evidence cannot be used to give a contract meaning different
from that indicated by its plain terms).

2 Court-filed copies of the Complaint and the Stipulation of Dismissal without Prejudice of
the SCDOT action are filed herewith as Exhibit A to this Brief.
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construction contract informed Flatiron that Flatiron had no special relationship with TranSytems.
The Construction Contract clearly defined the person with authority to review and reject or
approve Flatiron’s work, and that party was SCDOT’s Resident Construction Engineer, stating
“[u]nless otherwise specified elsewhere in these specifications, the RCE will decide all questions
that may arise regarding the quality and acceptability of materials furnished, the work performed,
the rate of progress of the work; the interpretation of the Plans and Specifications; acceptable
fulfilment of the Contract by the Contractor; disputes and mutual rights between Contractors; and
compensation for the work.” (R. p. 973, § 105.1). It is ironic that Flatiron accuses TranSystems
of seeking a second bite of the apple for Petitioning for Certiorari, when Flatiron’s entire claim
against TranSystems is, in fact, an impermissible second bite at the apple itself, attempting to target
them because it has tried—and failed—to bring its more direct claims.

Whether there is privity of contract is not always determinative of whether a special
relationship exists; however, in this case, all parties were careful to delineate scopes of work and
duty by contract, in an effort to avoid confusion. The Construction Contract makes it clear that
Flatiron is not owed a duty by TranSystems, because Flatiron is instructed it cannot rely on advice
from TranSystems. As this Court found in ML-Lee Acquisition Fund, L.P. v. Deloitte & Touche,
327 S.C. 238, 241-2, 489 S.E.2d 470, 472 (1997), a key factor determining whether there can be
liability for professional actions outside privity, is whether the party claiming harm could
justifiably rely on the information provided. Here, Flatiron was expressly told that it could not do
so; therefore, there is no basis for tort liability.

“When a contract is entered into freely and voluntarily, contractual limitations are normally
enforced [by South Carolina Courts].” Maybank v. BB&T Corp., 416 S.C. 541, 573, 787 S.E.2d

498, 515 (2016). “[South Carolina’s Supreme Court] has generally upheld limitations of liability





and exculpatory clauses, finding they are commercially reasonable.” Id. This must also be true
for clear and explicit delineations of duty and responsibility set forth in contracts drafted and
negotiated by departments and political subdivisions of the State of South Carolina. Nor is there
any legal authority which prohibits parties to the Construction Contract from limiting actions
related to contract interpretation to claims against SCDOT and/or Horry County rather than
TranSystems (which acted as SCDOT’s consultant). Thus, there is no basis in the contract for
Flatiron’s claim.

2. Nor is there any other “special relationship” which can give rise to such a claim.

Other than an incorrect reliance on 7Tommy L. Griffin, Respondent has failed to identify any
basis to support a finding of a special relationship between Flatiron and TranSystems.

i.  The logic of Eastern Steel is persuasive.

Respondent states that an opinion which states “the duty of care may be further defined by
rules of professional conduct promulgated by the agencies charged with overseeing the specific
profession of which a defendant is a member” does not state that duties of care can be defined by
rules of professional conduct. See Return, p. 14; see also Eastern Steel Constructors, Inc. v. City
of Salem, 549 S.E.2d 266, 275 (W. Va. 2001). The West Virgina Supreme Court of Appeals
provided this analysis immediately prior to stating “we hold that when a special relationship exists
between a design professional and a contractor, the specific parameters of the duty of care owed
... must be defined on a case-by-case basis.” Id. (emphasis added). This is entirely consistent
with this Court’s holding in Tommy L. Griffin. Tommy L. Griffin, supra, 320 S.C. at 55-6, 463
S.E.2d at 89 (noting analysis of special relationship is on case-by-case basis). The sole variation
between West Virginia and South Carolina is terminology — West Virginia separates special

relationship from duty, while South Carolina blends the terms. With the slight variance in





terminology, the reality is that duty must be determined on a case-by-case basis, and the major
factors are the contracts and any professional regulations which are applicable.
ii.  The General Assembly has dictated that professional

engineering is subject to regulation, and any scope of common
law duty must comply with legislative action.

Our General Assembly has subjected engineering in South Carolina to regulation, [i]n order
to safeguard life, health, and property and to promote the public welfare.” S.C. Code Ann. § 40-
22-2. The General Assembly further delegated to the Board of Registration for Professional
Engineers and Land Surveyors authority to “promulgate regulations necessary to carry out the
provisions of [the statutory chapter regulating engineering].” S.C. Code Ann. § 40-22-60. Those
regulations include the Rules of Professional Conduct for Engineering. Based on the Rules of
Professional Conduct for Engineers, an engineer must avoid conflicts of interest. S.C. Code Regs.
§ 49-304. Of course, Flatiron self-servingly contends the regulation is meaningless, but this Court
cannot make such an analysis. See Sparks v. Palmetto Hardwood, Inc., 406 S.C. 124, 128, 750
S.E.2d 61, 63 (2013) (noting statutes must receive practical, reasonable and fair interpretation
consonant with the purpose, design and policy of lawmakers).®> Lawyers, like engineers, are
obligated to avoid conflicts of interests. Lawyers, like engineers, can face liability in limited
circumstances to non-clients. This would include intended third-party beneficiaries of legal work,
particularly in the context of estate work. See Fabian v. Lindsey, 410 S.C. 475, 491, 765 S.E.2d

132, 141 (2014) (recognizing tort duty owed to third-party beneficiaries of wills).

3 Regulations are interpreted using the same rules of construction as statutes. Murphy v. S.C.

Dep t of Health and Envtl. Control, 396 S.C. 633, 639, 723 S.E.2d 191, 195 (2012).
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11.  Flatiron incorrectly claims “a duty to exercise reasonable care in
supervising a contractor’s work [does not] create a ‘conflict of
interest’ under the Rules.” [p. 16].

Review is by its very nature adversarial. Under its contract, TranSystems is expected to
act to “ensure that quality materials are being incorporated into the project, ensure that quality
workmanship is utilized on the project, ensure that the work of the contractor is professing in
accordance with the proposed schedule, and ensure that compliance with applicable state laws
regarding environmental issues. (R. p. 248.) This requires TranSystems to question Flatiron, and
to approach all representations with appropriate skepticism. It is clearly an adversarial
relationship, because TranSystems is charged with protecting its client’s interests, and ensuring
that Flatiron meets its obligations. In choosing priorities, TranSystems is always obligated to
protect its client’s interests. Any argument to the contrary flies in the face of the complex contract
documents for this project.

1v. South Carolina’s common law cannot recognize duties of care
which create conflicts of interest disallowed by statutes or

regulations.

Alternatively, Flatiron claims that the rules of professional conduct do “not preclude the
creation of duties to third parties on the basis that such a duty would create a conflict of interest”
in any event. Return, p. 16. This position is non-sensical. It is undisputed that there are no South
Carolina cases which recognize a tort duty owed by a CEIT Services provider to a contractor
outside of privity. Accordingly, Flatiron seeks to recognize a new duty, which directly conflicts
with a lawfully enacted regulation. This Court has long recognized “a state agency’s rulemaking
power as ... authority to ‘fill up the details’ of the laws promulgated by the General Assembly.”
Ahrens v. State, 392 S.C. 340, 348, 709 S.E.2d 54, 58 (2011) (internal citations omitted). The

Board of Engineering has recognized under its authority a ban on conflicts absent express waivers,





Flatiron cannot escape that through some new common law duty. Where there are conflicts, and
there is to be payment by multiple parties for the same work, the engineer must have full disclosure
and agreement by all parties for the relationship. S.C. Code Regs. § 49-304(B). That same rule
must apply to potential liabilities, and it did in 7ommy L. Griffin, where the construction contract
acknowledged the engineer’s authority for payment approval and stopping work. Such an
arrangement does not exist in this case.

B. Respondents and the Court of Appeals Vastly Overextend the Limited Holding
of Tommy L. Griffin.

At bottom, Flatiron essentially contends that any time a contractor interacts with a
professional engineer who performs inspections, those facts create a special relationship between
that contractor and engineer. This is patently incorrect and directly conflicts with this Court’s
ruling in Tommy L. Griffin that “[w]hether such a duty [of care] exists will depend on the facts and
circumstances of each case.” Tommy L. Griffin, supra, 320 S.C. at 55-6, 463 S.E.2d at 89.

Flatiron attempts to recast Tommy L. Griffin as supporting its position because the Court
ultimately recognized a special relationship in that case. But it is the reasoning of that decision,
not the outcome on the particular facts presented, that is controlling here. In its analysis, this Court
used the analogy of holding lawyers and accountants liable in tort for malpractice, even sometimes
outside of the scope of privity. Tommy L. Griffin, supra, 320 S.C. at 55, 463 S.E.2d at 89. The
Supreme Court reasoned that this was because attorneys can have liability to third-party
beneficiaries of legal services. Similarly, if an engineer provides sealed plans, it knows a
contractor and an owner will rely on them, and it therefore owes those parties duties related to the
plans. See, e.g., Beachwalk Villas Condo. Assoc. v. Martin, 305 S.C. 144, 146, 406 S.E.2d 372,

374 (1991). But no such third-party beneficiary situation exists in this case.





First, Flatiron already sued TranSystems under a third-party beneficiary theory of breach
of contract. (R. p. 88.) The Circuit Court granted TranSystems partial summary judgment on that
cause of action. (R. pp. 38 —40.) Flatiron did not appeal that ruling as part of this appeal; therefore,
that ruling is now the law of the case. See Judy v. Martin, 381 S.C. 458-9, 674 S.E.2d 151, 153
(2009) (holding party is precluded from relitigating after appeal matters which were not raised on
appeal).

Second, as discussed supra, the question as to whether a professional owes a third party a
duty based on a special relationship outside of privity requires consideration of that professional’s
obligations. Here, TranSystems owed duties to its client (Horry County), SCDOT, and the public.
There is no document or other evidence assigning TranSystems duties to Flatiron, and the totality
of relationships shows that it is a conflict. By contrast, in Tommy L. Griffin, the engineer had the
right to inspect construction and halt construction, which TranSystems did not have. Tommy L.
Griffin, supra, 320 S.C. at 56, 463 S.E.2d at 89. The Construction Contract establishes that
Flatiron was explicitly told it could not rely on advice from TranSystems, and that it was provided
a means of recovery against SCDOT, which held the position of directly reviewing and ruling upon
Flatiron’s work. SCDOT, not TranSystems, held the position of the engineer in Tommy L. Griffin,
and there is no basis to extend it here. For lawyers, this Court finds that a concurrent conflict of
interest exists if “there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client or a third person
or by a personal interest of a lawyer.” RPC 1.7(a)(2), Rule 407, SCACR. The same risk exists for
engineers, and it bars South Carolina’s courts from recognizing a duty or special relationship which
clearly conflicts with the regulations governing engineers. In Tommy L. Griffin, the client waived

a potential conflict by signing a contract which allowed its engineer to make payment decisions
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and shut down work; neither SCDOT nor Horry County executed such a contract in this case.
Accordingly, in this case, there is no duty of care owed by TranSystems to Flatiron, because there
is no such duty under South Carolina law.

C. That the Opinion is Non-Precedential Does Not Negate the Scope of Expansion
of Duty Here.

As noted above, the Court of Appeals’ decision established a duty never previously
recognized in South Carolina. Although the ruling may not constitute binding precedent, it is
persuasive authority when similar issues are presented. The Court of Appeals itself noted that
there is limited precedent available on this issue. Further, in Hodge v. UniHealth Post-Acute Care
of Bamberg, LLC, 422 S.C. 544, 813 S.E.2d 292 (Ct. App. 2018), the Court of Appeals refused to
reverse a trial court which used an unpublished opinion as persuasive authority because it involved
the same defendant with the same lawyer making the same argument. Id. at 555, 813 S.E.2d at
299. Were the same ruling applied here, every project TranSystems did in South Carolina would
be subject to the ruling in this case. Accordingly, this ruling has a potentially very significant
impact on TranSystems provision of CEIT services in SCDOT projects. Further, this expansion of
duty subjects TranSystems to a nearly $40.0 claim, where Flatiron had a specified claim procedure
it followed, which was specified by the Construction Contract. Again, this entire suit provides
Flatiron with a second bite at the apple which it waived by the Construction Contract.

II. The Court of Appeals’ Analysis of Duty as Involving Primarily Factual Questions,
Rather than a Legal Question, Conflicts with Prior Decisions of This Court.

This Court has unequivocally stated that “[w]hether the law recognizes a particular duty is
an issue of law to be determined by the court.” FEllis by Ellis v. Niles, 324 S.C. 223, 227, 479
S.E.2d 47,49 (1996). Thus, unless there are material factual disputes, summary judgment on the

issue is appropriate. In raising potential issues of fact to defeat a motion for summary judgment,
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“it is not sufficient for a party to create an inference that is not reasonable or an issue of fact that
is not genuine.” Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013).

In its return, Flatiron states that TranSystems interpretation of the Construction Contract
and TranSystems’ contract is “myopic”; however, TranSystems had provided the unambiguous
language of the documents which define the relationships among the relevant parties. These are
the exact facts and circumstances which must be evaluated to determine whether any special
relationship exists between Flatiron and TranSystems. Because the Construction Contract
provides no ambiguity, courts cannot consider extrinsic evidence to interpret the meaning of the
Construction Contract. (R. p. 974, § 105.9.) The Circuit Court properly applied this rule, but the
Court of Appeals did not.

Flatiron accuses TranSystems of ignoring competing evidence, when the plain reality is
that no court can consider extrinsic evidence to interpret a Construction Contract which
unambiguously establishes the relative duties and relationships of the relevant parties. See, C.4.N.
Enters., Inc. v. S.C. Health & Human Servs. Comm’n, 296 S.C. 373, 377-8, 373 S.E.2d 584, 586
(1988) (holding that when contract is unambiguous, it must be construed according to terms parties
have used, and that extrinsic evidence giving contract any different meaning is inadmissible).

There is no need to rely on extrinsic facts or testimony to determine any potential special
relationship, because Flatiron voluntarily entered the Construction Contract, which provides there
is no special relationship between TranSystems and Flatiron, by informing Flatiron that it cannot
rely on advice from TranSystems. The issue of duty is one of law, and one that has been defined
by contract as a matter of law. No consideration of extrinsic evidence is appropriate, and the Court

of Appeals erred (despite clear briefing setting for the law) by considering it.
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By considering the Hutcherson affidavit and other evidence offered by Flatiron, the Court
of Appeals considered improper extrinsic evidence to interpret an unambiguous contract. The
Construction Contract defined RCE as an SCDOT official, not as an outside independent
contractor—that creates no ambiguity requiring extrinsic evidence. (R. p. 972.) That extrinsic
evidence was thus inadmissible under Rule 402, SCRE. A fact is material “if the facts alleged are
of such a nature as to constitute a legal defense or are of such nature as to affect the result of the
action.” PPG Indus., Inc. v. Orangeburg Paint & Decorating Ctr., Inc., 297 S.C. 176, 179, 375
S.E.2d 331, 332 (Ct. App. 1988). And an inadmissible piece of extrinsic evidence cannot create a
dispute of fact.

Even if the court properly could consider extrinsic evidence, the Hutcherson Affidavit
should not have moved the needle here. As the Court of Appeals acknowledged in its December
10, 2025 Order, Hutcherson knew the reality of Long’s role. He sent an email internal to Flatiron
in 2016 stating that Marty Long “does not possess, nor will he demonstrate any authority.” (Order,
p- 3, FN 3; R. p. 1193.) This was written angrily in response to an email in which Long properly
reported the chain of command, stating that he was a consultant, and that RCE meant District
“which would be Jason or Travis.”* (R. p. 1194.) In 2023, Hutcherson testified by affidavit that
Long “held himself out as South Carolina Department of Transportation’s RCE.” (R. p. 916.) He
never said he believed Long to be RCE. He cannot manufacture a factual dispute with his affidavit
where his own prior words show that there is none. A dispute about a material fact is only genuine

2

“if the evidence is such that a reasonable jury could return a verdict for the non-moving party.

4 The referenced “Travis™ 1s Travis Patrick, with whom Hutcherson corresponded, in 2015,

and whose signature identified him as “Resident Construction Engineer, District 5 Special Projects,
South Carolina Department of Transportation.” (R. p. 981.) Hutcherson was involved in
electronic correspondence with Patrick in 2015, wherein he sought Patrick’s approval for items
within the scope of authority of SCDOT’s RCE. (R. p. 980.)
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Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (interpreting Fed. R. Civ. P. 56). There
is no genuine issue — the record, uncontradicted by Hutcherson’s affidavit, shows that Hutcherson
knew Patrick was SCDOT RCE, and that RCE was an SCDOT issue. There is no evidence to
contradict that finding by a jury. Further, the affidavit is offered as extrinsic evidence to support
an unambiguous contract; therefore, it is inadmissible.
CONCLUSION
This case involves a novel legal issue, but it is capable of repetition in literally ever South
Carolina construction project involving SCDOT, potentially impacting hundreds and hundreds of
millions, and perhaps billions, of dollars in South Carolina business. The Court of Appeals ruling
recognizes a duty that the parties clearly and explicitly eliminated through written contract,
entered by sophisticated business entities. It also recognizes a common law duty in conflict with
existing professional regulations for engineers and does so by considering extrinsic evidence
which is barred by law for use in clarifying an unambiguous contract.
For the reasons stated above, Petitioner TranSystems Corporation respectfully requests this
Court to grant its Petition for a Writ of Certiorari.
March 30, 2026 /s/ C. Daniel Atkinson
Michael B.T. Wilkes (S.C. Bar #6107)
mwilkes@wajlawfirm.com
C. Daniel Atkinson (S.C. Bar #72721)
datkinson@wajlawfirm.com

James Alexander Joyner (S.C. Bar #101771)
ajoyner@wajlawfirm.com

WILKES ATKINSON & JOYNER, LLC
127 Dunbar St., Suite 200

Spartanburg, SC 29306

Telephone: (864) 591-1113

Attorneys for Petitioner
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EXHIBIT A

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) C.A. NO. 2022-CP-26-

Flatiron Constructors, Inc.,
SUMMONS
Plaintiff,

V.
Horry County, a political subdivision of the
State of South Carolina, and South Carolina
Department of Transportation, an agency of

the State of South Carolina,

Defendants.

N N N N N N N N N N N N N

TO: ABOVE-NAMED DEFENDANTS
YOU ARE HEREBY summoned and required to answer the Complaint in this action, of
which a copy is herewith served upon you, and to serve a copy of your answer to the said Complaint
on the subscriber at his office located at 55 Beattie Place, Suite 1050, Greenville, South Carolina
(29601), or Post Office Box 1887, Greenville, SC 29602, within thirty (30) days after the service
hereof, exclusive of the day of such service; and if you fail to answer the Complaint within the
time aforesaid, a default judgment for the relief demanded in the Complaint will be rendered
against you.
Respectfully submitted,
s/Mason A. Goldsmith, Jr.
Mason A. Goldsmith, Jr. (S.C. Bar No. 11704)
Elmore Goldsmith Kelley & deHoll, P.A.
55 Beattie Place, Suite 1050 (29601)
Post Office Box 1887
Greenville, South Carolina 29602
Telephone: (864) 255-9500

agoldsmith@elmoregoldsmith.com
Counsel for Plaintiff Flatiron Constructors, Inc.

November 1, 2022
Greenville, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) C.A. NO. 2022-CP-26-

Flatiron Constructors, Inc.,
COMPLAINT
Plaintiff,

V.
Horry County, a political subdivision of the
State of South Carolina, and South Carolina
Department of Transportation, an agency of

the State of South Carolina,

Defendants.

N N N N N N N N N N N N N

COMES NOW the Plaintiff, Flatiron Constructors, Inc. (“Flatiron”), and respectfully
alleges and states to this Honorable Court as follows:

PARTIES AND JURISDICTION

1. Flatiron is a corporation organized under the laws of Delaware, is authorized to do
business in the State of South Carolina, and is engaged in the business of construction in the State
of South Carolina.

2. The State of South Carolina is a sovereign state.

3. Defendant Horry County, State of South Carolina (“Horry County”) is a
government entity, operated as a political subdivision of the State of South Carolina, with its
principal place of business in Horry County.

4. Defendant South Carolina Department of Transportation (“SCDOT”) is an agency
of the State of South Carolina.

5. Horry County and SCDOT are collectively and individually referred to as the

“State” herein, unless otherwise indicated.
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6. This dispute involves the construction of the extension of South Carolina Highway
31 from South Carolina Highway 544 to South Carolina Highway 707, such construction being
located in the County of Horry, South Carolina.

7. This Court has jurisdiction over the parties and the subject matter of this action, and
venue is proper because the underlying Project was performed in, and the facts underlying the
dispute occurred in, the County of Horry, South Carolina.

FACTUAL BACKGROUND

8. On or about June 20, 2007, Horry County, SCDOT, and the South Carolina
Transportation Infrastructure Bank — a body corporate and politic and an instrumentality of the
State of South Carolina — entered into an Intragovernmental Agreement (the “IGA”) to finance the
“Horry County Carolina Bays Parkway Extension/SC Highway 707 Project” in Horry County.

9. Per Article 5.1 of the IGA, SCDOT was appointed to administer the construction
contract for Horry County. SCDOT’s duties included, but were not limited to, overseeing all
planning, design, engineering, right of way acquisition, contract administration, inspection, review
and approval of payments, and any related or necessary activities or functions of the Project.

10. Per Article 7 of the IGA, “[t]he SCDOT shall be responsible for all claims arising
from its own wrongful acts arising from any services it performs on behalf of the County....”

11. On or about June 19, 2007, in advance of the IGA, Horry County passed Resolution
No. R-110-07, which stated that “the SCDOT will assume the primary responsibility for various
aspects of the roadway project....”

12. On or about December 6, 2013, Flatiron entered into a contract with the State (the
“Construction Contract”), to construct an extension to South Carolina Highway 31 from South

Carolina Highway 544 to South Carolina Highway 707, project file numbers 26.036775A;
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26.036775A.1; 26.036775A.2; 26.036775A.3; 26.036775A.4; and 26.036775A.5 (hereinafter the
“Project”).

13.  Representatives from Horry County, SCDOT, and Flatiron signed the Construction
Contract.

14. The Construction Contract incorporated the SCDOT Standard Specifications for
Highway Construction, 2007 edition (“the Specifications”).

15. The Project consisted of a four-mile extension to the Carolina Bays Parkway
portion of South Carolina State Highway 31 (“SC-317), including a main bridge over the
Intracoastal Waterway (“ICWW?), six minor bridges, and associated road work.

16. On or about February 3, 2014, the State issued a Notice to Proceed (“NTP”’) with
construction on the Project. Per the Construction Contract, Flatiron was originally required to
achieve substantial completion within 1220 calendar days of the NTP.

17.  Per the express and implied terms of the Construction Contract, including but not
limited to, the Special Provisions governing Partnering, the State had a duty to partner with Flatiron
in the best interest of the Project, to fulfill the State’s obligations diligently, and to avoid hindering
or impeding Flatiron’s performance of its work.

18. The State engaged TranSystems Corporation (“TSC”) to provide certain
construction engineering and inspection services for the Project, including quality acceptance
testing in accordance with the Specifications and requirements set forth in SCDOT’s Construction
Manual, 2004 edition.

19. The State did not comply with the terms of the Construction Contract throughout

the course of the Project and caused Flatiron to incur significant damages.
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20. The State, directly and/or through TSC, hindered Flatiron’s ability to complete the
Project by, among other actions and/or inactions, not adhering to Specification-imposed and
industry standard deadlines, instituting unreasonable inspection protocols, directing unreasonable
and extra-contractual changes to Flatiron’s means and methods, and providing inadequate Project
personnel to administer and oversee the Project.

21.  Further, the State’s hindrances of and impediments to Flatiron’s performance of
work on the Project include, but are not limited to, the following:

a. At the beginning of the Project in 2014, not complying with its obligation to review
and return timely Flatiron’s Drilled Shaft Installation Plan submittals in conformity
with the Specification-imposed deadlines;

b. Extending Flatiron’s performance of the Columns of the main bridge through its
excessive oversight, maladministration, and overzealous inspection of the Bents,
specifically related to approving the drilled shafts upon which the columns are built;

C. Extending Flatiron’s performance of the North Side Caps through its
maladministration, excessive oversight, and overzealous inspection, including its
extended review of critical submittals;

d. Requiring Flatiron to perform additional work beyond the scope of the Construction

Contract without appropriate Change Orders;

e. Unreasonably delaying the review and approval of the critical Girder Erection
Plans;

f. Unreasonably rejecting industry standard and/or Specification-compliant work;

g. Not complying with its obligation to partner with Flatiron for the efficient

inspection and approval of work;
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h. Requiring unreasonable and unnecessary resubmittals;

1. Not fulfilling obligations to inspect properly and provide sufficient Quality Control

and Quality Assurance on the Project; and

J- Not removing TSC personnel who repeatedly impeded Flatiron’s progress on the

Project.

22. Further, on or about March 30, 2017, the State, in conjunction with TSC, notified
Flatiron that certain metal bearing plates for the bridge bents which had previously been inspected
and accepted by the State and TSC were not approved for installation due to superficial flash rust
on the bearing plate surfaces.

23. On March 30, 2017, the same day, Flatiron submitted an industry standard repair
procedure to the State and TSC for review.

24, The bearing plates affected a steel erection schedule activity that was scheduled to
start on April 3, 2017.

25. The State rejected Flatiron’s proposed repair procedure on April 5, 2017, and
subsequently did not timely approve additional proposed repair procedures thereby delaying the
Project.

26. After implementing the only repair procedure the State would approve, Flatiron had
to grind an area of the same bearing plate required for installation. The State’s repair procedure
for this area was the repair procedure initially proposed by Flatiron before the issue became a delay
to the Project.

27. The Project plans contained certain details showing installation of anchor bolts in
the bearing plates for the concrete caps for the bridge bents. The plan details did not take into

account the allowable fabrication tolerances of the anchor bolts and bearing plates, which caused
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the anchor bolts to not fit into the bearing plate resulting in the improper positioning of the anchor
bolts during the concrete pour.

28.  Flatiron submitted industry standard means and methods for installation of the
anchor bolts to the State for approval, but the State rejected Flatiron’s proposed means and
methods.

29.  During the concrete pour, some anchor bolts became slightly misaligned, and
Flatiron undertook industry standard practices to correct the anchor bolt alignment.

30. The State directed Flatiron to stop work on the corrective action and required
Flatiron to submit numerous repair procedures for approval.

31. The State ultimately approved a repair procedure which only utilized a
methodology that was radically different than the standard procedure for such items and came at
great expense to Flatiron and caused delay to the Project.

32. The State’s actions and/or inactions complicated and prolonged Flatiron’s work,
and delayed the Project thereby subjecting Flatiron to increased costs and delay damages.

33. Flatiron achieved substantial completion of the Construction Contract on
November 7, 2019.

34, Despite disregarding and/or not complying with its own responsibilities which
resulted in Project delays, the State improperly assessed liquidated damages against Flatiron under
the Construction Contract, asserting that Flatiron had failed to meet Project completion deadlines.

35. The State improperly issued unwarranted rework directives and unreasonable
instructions to complete work beyond the scope of the Construction Contract, often without issuing

appropriate change orders.
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36. The State delayed the Project beyond the Contract mandated completion date but
did not establish a new completion date and continued to assess liquidated damages against
Flatiron.

37.  In addition to wrongfully assessing liquidated damages for delays for which
Flatiron was not responsible, the State maladministered the Construction Contract by improperly
applying a liquidated damages daily rate in excess of the amount permitted by the Construction
Contract.

38.  Due to the State’s actions and/or inactions, as well as other impacts beyond
Flatiron’s control including, but not limited to, floods arising from the October 2015 tropical storm
system and subsequent high-water levels that continued into the spring of 2016, Flatiron did not
achieve substantial completion of the Project until November 7, 2019.

39. The State has refused unreasonably to grant Flatiron’s requests for extensions of
time and to issue payment to Flatiron for extra work performed and delay damages to which
Flatiron is entitled.

40. All conditions precedent to the filing of this Complaint and the causes of action set
forth herein have been either satisfied or waived.

FOR A FIRST CAUSE OF ACTION AGAINST HORRY COUNTY and SCDOT
(Breach of Contract)

41.  Each and every allegation set forth above is incorporated herein by reference as if
fully repeated verbatim.

42. The State entered into an enforceable written contract with Flatiron for construction
of the Project.

43. The Construction Contract between the State and Flatiron contained numerous

express and implied obligations borne by the State including, but not limited to: a duty of good
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faith and fair dealing; to properly administer the contract; to fulfill the State’s obligations
diligently; and to avoid hindering or impeding Flatiron’s performance on the Project.

44. The Construction Contract also bound the State to comply with the incorporated
Specifications and provisions that established various Project deadlines, standards, and parameters
affecting Flatiron’s performance and progress of work on the Project.

45. The State breached the terms of the Construction Contract by, among other things,
not timely fulfilling its obligations thereunder, maladministering the Construction Contract, and
substantially impeding Flatiron’s performance on the Project.

46. As a direct result of the State’s breaches, Flatiron has incurred direct costs, time
related costs, and other related damages in excess of $36 million.

47.  In addition, due to its myriad breaches of the Construction Contract and associated
delays, as well as its direction to Flatiron to perform work beyond the scope of the Construction
Contract after the Project’s substantial completion date, Flatiron is entitled to the release of
liquidated damages improperly withheld by the State in the amount of approximately
$5,990,000.00.

48. Flatiron has performed all its obligations under the Construction Contract and has
completed all Project-related work.

49. Flatiron has satisfied all conditions precedent to the filing of this cause of action.

FOR A SECOND CAUSE OF ACTION AGAINST HORRY COUNTY and SCDOT
(Breach of Implied Warranty)

50.  Paragraphs 1 — 40 set forth above are incorporated herein by reference as if fully
repeated verbatim.
51. The State furnished Flatiron with plans and specifications guiding the construction

of the Project.
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52. By virtue of supplying the construction plans and specifications to Flatiron, the
State impliedly warranted that the plans and specifications would be sufficient and suitable to
complete construction of the Project.

53. The State breached its implied warranty by furnishing plans that were unsuitable
and defective in various ways.

54. The defective plans and specifications caused Flatiron to encounter substantial
issues and delays in completing construction of the Project.

55. As a direct result of the State’s breaches, Flatiron has incurred direct costs, time
related costs, and other related damages in excess of $42 million.

IN THE ALTERNATIVE, FOR A THIRD CAUSE OF ACTION AGAINST SCDOT
(Tortious Interference with Contract — South Carolina Tort Claims Act)

56.  Paragraphs 1 — 40 set forth above are incorporated herein by reference as if fully
repeated verbatim.

57. The Construction Contract between Horry County and Flatiron contained numerous
express and implied obligations borne by Horry County including, but not limited to, a duty of
good faith and fair dealing by Horry County to properly perform its obligations, to fulfill Horry
County’s obligations diligently, and to avoid hindering or impeding Flatiron’s performance.

58.  The Construction Contract also bound Horry County to comply with the
incorporated Specifications and provisions that established various Project deadlines, standards,
and parameters affecting Flatiron’s performance and progress of work on the Project.

59.  SCDOT knew of the Construction Contract between Horry County and Flatiron, as
SCDOT was tasked with administering the Construction Contract.

60. SCDOT, by and through its maladministration of the Construction Contract,

intentionally, substantially, and tortiously impeded, interfered with, and/or hindered Flatiron’s
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Construction Contract with Horry County by, among other actions or inaction, interfering with the
progress and performance of work, causing delays to the Project completion deadlines, and
subjecting Flatiron to additional work without payment.

61. SCDOT lacked justification for its improper actions that caused Flatiron to incur
additional costs and expenses for which it has not been compensated thereby causing Flatiron to
suffer significant damages including, but not limited to the imposition of substantial liquidated
damages.

62.  As a direct and proximate result of SCDOT’s actions, Flatiron has suffered
significant damages in excess of $42 million.

63.  Jurisdiction for this tort claim against SCDOT, an agent of the State operated by
employees of the State, is authorized under the South Carolina Tort Claims Act,
S.C. CoDE § 15-78-40.

IN THE ALTERNATIVE, FOR A FOURTH CAUSE OF ACTION AGAINST SCDOT
(Professional Negligence — South Carolina Tort Claims Act)

64.  Paragraphs 1 - 40 set forth above are incorporated herein by reference as if fully
repeated verbatim.

65. SCDOT as an entity tasked with performing various engineering duties and
administering complex construction projects, including the Project at issue in this dispute, owed a
duty to Flatiron to conform with the generally recognized standards of care as they relate to the
engineering and administration of largescale construction projects.

66.  SCDOT breached its duty to Flatiron by substantially impeding Flatiron’s
performance on the Project as explained by representative examples in the above paragraphs of

this Complaint.
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67.  Asadirect and proximate result of SCDOT’s violations of its duty of care, Flatiron
has suffered significant damages in excess of $42 million.

68.  Jurisdiction for this tort claim against SCDOT, an agent of the State operated by
employees of the State, is authorized under the South Carolina Tort Claims Act,
S.C. CoDE § 15-78-40.

IN THE ALTERNATIVE, FOR A FIFTH CAUSE OF ACTION
AGAINST HORRY COUNTY
(Unjust Enrichment)

69.  Paragraphs 1 — 40 set forth above are incorporated herein by reference as if fully
repeated verbatim.

70.  Flatiron conveyed a benefit upon Horry County by performing work and providing
materials and equipment on the Project.

71.  Horry County realized the benefits of Flatiron’s work on the Project as the Project
is now complete and of full utility to the residents of Horry County.

72. Horry County will retain the benefits conveyed by virtue of Flatiron’s completion
of the Construction Contract and the Project such that it would be unjust for Horry County to retain
the benefit for Flatiron’s services without justly compensating Flatiron for the value Flatiron
provided.

73. Flatiron has provided materials, equipment and services to Horry County thereby
conveying value in excess of $42 million to Horry County without payment such that Horry
County has been unjustly enriched at Flatiron’s expense.

WHEREFORE, Flatiron seeks the following:

(1) With regard to the First Count above against Horry County, Flatiron seeks judgment

and damages in excess of $42 million, plus interest, costs, attorneys’ fees and such
other relief as the Court deems just and proper;
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(2) With regard to the First Count above against SCDOT, Flatiron seeks judgment and
damages in excess of $42 million, plus interest, costs, attorneys’ fees and such other
relief as the Court deems just and proper;

(3) With regard to the Second Count above against Horry County, Flatiron seeks judgment
and damages in excess of $42 million, plus interest, costs, attorney’s fees and such
other relief as the Court deems just and proper;

(4) With regard to the Second Count above against SCDOT, Flatiron seeks judgment and
damages in excess of $42 million, plus interest, costs, attorney’s fees and such other
relief as the Court deems just and proper;

(5) With regard to the Third Count above against SCDOT, Flatiron in the alternative seeks
judgment and damages in excess of $42 million, plus interest, costs, attorneys’ fees and
such other relief as the Court deems just and proper;

(6) With regard to the Fourth Count above against SCDOT, Flatiron in the alternative seeks
judgment and damages in excess of $42 million, plus interest, costs, attorneys’ fees and
such other relief as the Court deems just and proper;

(7) With regard to the Fifth Count above against Horry County, Flatiron in the alternative
seeks judgment and payment of $42 million, plus interest, costs, attorneys’ fees and
such other relief as the Court deems just and proper.

Respectfully submitted,

s/Mason A. Goldsmith, Jr.

Mason A. Goldsmith, Jr. (S.C. Bar No. 11704)
Elmore Goldsmith Kelley & deHoll, P.A.

55 Beattie Place, Suite 1050 (29601)

Post Office Box 1887

Greenville, South Carolina 29602

Telephone: (864) 255-9500
agoldsmith@elmoregoldsmith.com

Counsel for Plaintiff Flatiron Constructors, Inc.

November 1, 2022
Greenville, South Carolina

12

026909¢d2¢220¢#3SVI - SYAT1d NOININOD - AHHOH - INd GS:G TO AON ¢Z20¢ - d3TId AT1VIINOHLO3 13





STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Flatiron Constructors, Inc.,
Plaintiff,
V.
Horry County, a political subdivision of the
State of South Carolina, and South Carolina

Department of Transportation, an agency of
the State of South Carolina,

Defendants.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

C.A. NO. 2022-CP-26-06970

STIPULATION OF DISMISSAL

Pursuant to Rule 41(a)(1)(B) of the South Carolina Rules of Civil Procedure, Plaintiff

Flatiron Constructors, Inc. (“Flatiron”) and Defendants Horry County, a political subdivision of

the State of South Carolina (“Horry County”) and South Carolina Department of Transportation,

an agency of the State of South Carolina (“SCDOT”), by and through their respective undersigned

counsel, hereby stipulate and agree to dismissal of the claims in this matter as follows:

Flatiron dismisses its claims against Horry County and SCDOT without prejudice.

Horry County dismisses its claims against Flatiron without prejudice.

Respectfully submitted this 22" day of June 2023.

s/Mason A. Goldsmith, Jr.

Mason A. Goldsmith, Jr.

(S.C. Bar No. 11704)

Elmore Goldsmith Kelley & deHoll, P.A.
19 Blair Street (29607)

Post Office Box 1887

Greenville, South Carolina 29602
Telephone: (864) 255-9500
agoldsmith@elmoregoldsmith.com
Counsel for Plaintiff Flatiron Constructors,
Inc.

s/R. Wilder Harte

R. Wilder Harte (S.C. Bar No. 101228)
Richardson Plowden & Robinson, PA
1900 Barnwell Street

Post Oftfice Drawer 7788

Columbia, South Carolina 29201
Telephone: (803) 771-4400

Facsimile: (803) 779-0016
wharte@richardsonplowden.com
Counsel for Horry County, a political
subdivision of the State of South Carolina
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s/Jared H. Garraux

Jared H. Garraux (S.C. Bar No. 74913)
Richardson Plowden & Robinson, P.A.
1900 Barnwell Street

Columbia, South Carolina 29201
Telephone: (803) 253-8717
jgarraux@richardsonplowden.com

Counsel for South Carolina Department of
Transportation, an agency of the State of
South Carolina
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Kristi F. Curtis, Circuit Court Judge

On Petition for Writ of Certiorari from the Court of Appeals of South Carolina
Unpublished Opinion No. 2025-UP-416 (S.C. Ct. App. filed Dec. 10, 2025)

Flatiron Constructors, Inc.,
Respondent,

TranSystems Corporation,
Petitioner.

CERTIFICATE OF SERVICE

I certify that on March 30, 2026, I have served, or caused to be served, TranSystem’s Reply
in Support of Petition for a Writ of Certiorari and referenced exhibit on the following Counsel for
Respondent via e-mail as follows:

Masson A. Goldsmith, Jr., Esq. K. Jay Anthony, Esq.
Elmore Goldsmith Kelley & Deholl, P.A. Anthony Law, LLC

55 Beattie Place, Suite 1050 650 E. Washington Street
Greenville, SC 29602 Greenville, SC 29601

agoldsmith@elmoregoldsmith.com janthony@anthonylawsc.com
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Carter B. Reid, Esq.

Hannah Lee Blake, Esq.

Robert B. Cimmino, Esq.

Watt, Tieder, Hoffar & Fitzgerald, LLP
1765 Greensboro Station Place, Suite 1000
McLean, VA 22103

creid@watttieder.com
hblake@watttieder.com
rcimmino@watttieder.com

Counsel for Respondent

Clerk of S.C. Court of Appeals via U.S. Mail and e-mail:

Jenny Abbott Kitchings

P. O. Box 11629
Columbia, SC 29211
ctappfilings(@sccourts.org

s/ C. Daniel Atkinson

C. Daniel Atkinson (S.C. Bar #72721)
datkinson@wajlawfirm.com

WILKES ATKINSON & JOYNER, LLC
127 Dunbar Street, Suite 200

Spartanburg, SC 29306

Telephone (864) 591-1113

Counsel for Petitioner
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On behalf of Respondent TranSystems Corporation, please see attached for
filing in this case:

1. Reply in Support of Petition for a Writ of Certiorari
2. Exhibit A

All counsel of records as well as the Court of Appeals, are copied on this email.
If you have any questions, please advise.
Thank you.

Jackie Taylor

Paralegal

864.591.1113 Spartanburg
843.737.6229 Charleston

127 Dunbar St. | Ste 200 | Spartanburg, SC 29306
320 Broad St. | Ste 220 | Charleston, SC 29401

jptaylor@wajlawfirm.com
www.wajlawfirm.com
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