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Record on Appeal on March 19, 2026.

Attached for filing please find: (1) the Amended Designation of
Matter to be Included, (2) the Record on Appeal, (3) Proof of service of
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT 


CASE FILE NO.: 2023ES4600888 FILED RECEIVED 


COUNTY OF YORK 


IN THE MATTER OFT. J. MARTIN 


D MAY -1 • A 8: 25 


CAROLYN L WCOOiWFF 
JUDGE OF PROBATE 


YORK COUNTY. SC 
COVERSHEET 


CHECK ONE: 
[X] DECISION BY THE COURT. This action came to trail or hearing before the court. The 


issues have been tried or heard and a decision rendered. 


[ J ACTION DISMISSED _ ________ _________ _ 


IT IS ORDERED AND ADJUDGED: [X] See attached Order 


[ l Statement of judgment by the court. 


Dated at York, South Carolina, this 7th day of May, 2024. 


a vt~ .. i. w .. .-r 1-\t 1f-


Carolyn E. Woodruff 
Judge of Probate 


This Order was entered on the 7th day of May. 2024, and copies mailed first class on the 7th day 


of May. 2024, to parties as follows: ' 
\ 


James Boyd.Esquire 
PO Box 36425 
Rock Hill, SC 29732 


John Shiflet, Esquire 
585 S. Paraham Rd. 
York, SC 29745 


D lg© i~ff~ lg 


~ MAY 2 8 ,102.4 ~ 
~ 
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STATE OF SOUTH CAROLINA 
COUNTY OF YORK 


IN THE MATIER OF: T.J. MARTIN 


_} IN THE PROBATE COURT 
Fllfj) Rf.GHRl)1BER: 2023ES4600888 


D MAJ -1 A 8: 2S 
(Decedent) CAROL�£. WOOulWFF
PAMELA LIO�� AS GUARDIAN/CONSERVArt'fi� ��J:f �i�E
F� lV91111 � AKA 4IIIII Yllilll


v 
' ORDER 


�PROTECTED PERSON, ) 
Petitioner, 


vs. 


VIRGINIA M.MORRIS, INDIVIDUALLY AND IN 
HER CAPACITY AS PERSONAL 
REPRESENTATIVE OF THE EST A TE OF T.J. 
MARTIN, 


) 
) 
) 
) 
) 
) 
) 


Respondents. )
___________________ ) 


THIS MA TIER IS BEFORE THE COURT pursuant to the Motion to Dismiss tiled by 


Respondent Virginia Morris. The Motion hearing was held April 23, 2024. Present were Respondents' 


attorney, James Boyd, and counsel for the Petitioner, John Mark Shiflet. After considering the 


pleadings, briefs, and counsels' arguments, the Court enters the following findings of fact and 


conclusions of law. 


FINDINGS OF FACT 


1) T.J. Martin (hereinafter referred to as the Decedent) died May 15, 2023, and on June


15, 2023, Respondent filed an Application for Probate and Appointment. 


2) Petitioner filed an action seeking guardianship and cooservatorship for her mother.
- -• on February 15, 2023. The Cowt issued an Order of Conservatorship on September 
6, 2023, and a Second Amended Order of Guardianship on September 12, 2023. 


3) The Court's Order of Conservatorship provides,
"Pursuant to S.C. Code Ann. § 62-5-422(A), ei<cept as otherwise qualified or limited by court 
order, a conservator, acting reasonably in the best interest of the protected person and in efforts to 
accomplish the purpose for which he/she was appointed, may act without court approval to ... 
prosecute or defend actions, claims, or proceedings in any jurisdiction for the protection of estate 
assets and of the conservator in the perfonnance of his duties;" 


4) The Court's Second Amended Order of Guardianship provides in paragraph 5(k) of


Addendum A, "The Guardian is vesJed wUh the following powers and duties pursuant to S. C. Code 


Ann. § 62-5- 304A(B) ... to bring or defend any action at law or equity." 
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5) On September 19, 2023, Petitioner filed a Summons and Petition for Elective Share


on behalf of N-Y- a protected person, § 62-S-10 l (18). N. Ml Y- subsequently 


died on November 25, 2023. 


CONCLUSIONS OF LAW 


6) The South Carolina Rules of Civil Procedure are applicable in the Probate Court to


the extent they are not inconsistent with the Probate Code or Probate Court Rules. S.C. Code Ann. 


§ 62-1-304 (1987). /n re Timmerman, 331 S.C. 455,460,502 S.E.2d 920 (Ct. App. 1998).


7) The right of election of the surviving spouse may be exercised only during his


lifetime by him or by his duly appointed attorney in fact. In the case of a protected person, the right 


of election may be exercised only by order of the court in which protective proceedings as to his 


property are pending. See S.C. Code Ann. §62-2-203. 


8) The petition for elective share was filed during N-M■�s lifetime and in


compliance with the time limits established by S.C. Code Ann. § 62-2-205 (within the later of 


eight months after the date of death, or six months after the infonnal probate of decedent's will). 


9) The Court Orders appointing the Petitioner, Pamela Ligato, as Guardian and


Conservator for N-YIII authorized the fiduciary to prosecute and defend actions, claims, or 


proceedings, in law or equity, for the protected person. No further specific Order is necessary or 


required. 


I 0) The Court has reviewed the Nebraska and Minnesota cases and statutes relied upon 


by the Respondent's attorney and concludes that they are dissimilar from § 62-2-203 (which comes 


almost directly from the Unifonn Probate Code and which the Nebraska Court noted was 


significantly revised by the Nebraska legislature), and do not provide a basis for the Court to grant 


the Motion to Dismiss. In South Carolina, the plain language of § 62-2-203 differs from the 


Nebraska and Minnesota statutes and does not require the Court to engage in the analysis outlined 


in the other states' statutes or cases as to whether an order should be entered. § 62-2-203 states 


merely that a court order is required. 


11) The Probate Court bas the option at the time of appointment to determine what


authority the fiduciary has in regard to litigation �d to include it, or not, in the Order of 
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Appointment. 1 It is entirely possible an order pursuant to§ 62-2-203 would be required if the Court 


had not already given the Petitioner the authority to act or if the time frame for filing the elective 


share proceeding was about to expire before a fiduciary could be appointed, but that is not the case 


here. In this case, the Probate Court, exercising its equitable discretion, has already charged the 


fiduciary with the responsibility of acting in the best interests of the protected person and her estate 


by specifically enumerating the Guardian's and Conservator's powers and duties in its Orders.2 


12) The South Carolina Probate Court is not without guidance in calculating the elective 


share but the guidelines are not statutorily required to become part of or be enumerated in an Order 


approving the exercise of the elective share by a fiduciary for a protected person. See S.C. Code 


Ann. § 62-2-206 and 62-2-207.3 There is nothing in § 62-2-203, et seq., which states that another 


Court approval or further Court oversight is necessary if the conservator already has Court approval 


to prosecute or defend actions in law or equity. There is nothing in § 62-5-422(A)(l 7) (powers of 


a conservator which may be exercised without Court approval) which excludes the filing of an 


elective share claim by a conservator, and nothing in § 62-5-422(B) (powers which require Court 


approval) which requires a specific Court Order for the exercise of the elective share claim. If the 


legislature had wished to restrict the fiduciary from exercising the elective share or to require a 


second approval in a case where a court had already given the fiduciary the authority to act, or to 


outline all of the considerations which had to be made by the Court before allowing the fiduciary 


to exercise the claim, it could have done so. It did not. 


13) South Carolina's rules of statutory construction allow and require a harmonious 


construction of§ 62-2-203 and § 62-S-422(A) and (B). See Hodges v. Rainey, 341 S.C. 79, 533 


S.E.2d 578 (2000) ("[w]hen the language of a statute is clear and explicit, a court cannot rewrite 


the statute and inject matters into it which are not in the legislature's language ••• (s]tatutes 


1 There is no indication in the Nebraska and Minnesota cases of what specific powers were vested in the 


Guardian and Conservator at the time of appointment or even whether under the statutory schemes for 


appointment in those states the taking of legal action may be authorized at the time of appointment. 


2 It's worth noting that prior to revision of Art.icle 5 in 2019, the powers and duties of Court appointed 


fiduciaries were not listed in the Code with the specificity they now have and Courts did not routinely 


outline the specific powers and duties vested in the fiduciary. 


3 Another important distinction between the Nebraska proceedings and South Carolina proceedings is 


that in South Carolina, the elective share is exercised only as to the decedent's probate estate whereas in 


Nebraska, the courts are dealing with an augmented estate. 
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... 


dealing with the same subject matter must be reconciled, if possible, so as to render both 


operative") and Seels v. Smalls, 437 S.C. 167, 877 S.E.2d 351 (2022) ("The plain language of a 


statute is the best evidence of the legislature's intent. • •• Statutes touching upon the same subject 


matter must be read in hannony to give effect to each.••") 


14) The South Carolina Probate Code, "shall be liberally construed and applied to 


promote its underlying purposes and policies. S. C. Code Ann. § 62-l-102(a). The underlying 


purpose and policy of§ 62-2-203 is safeguarding the interests of a protected person by requiring 


Court approval before a Conservator can exercise the right of elective share on behalf of the 


incapacitated person. Court approval was obtained when the Court's Orders were entered 


previously. The Court concludes that principles of Jaw and equity supplement the provisions of§ 


62-2-203, and that the petition for elective share was in the best interests of Nelda Young. 


IT IS ORDERED that the Respondent's Motion to Dismiss is DENIED. 


May 3, 2024 
York, South Carolina ~~b;l~!.!11 ~ w,fr 


Judge of Probate 
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THE STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


 


APPEAL FROM YORK COUNTY PROBATE COURT 


IN THE COURT OF COMMON PLEAS 


 


Carolyn E. Woodruff, Probate Judge 


Appellate Case No. 2024CP4602169 


______________________________________________________________________________ 


 


IN THE MATTER OF TJ MARTIN,      Decedent, 


______________________________________________________________________________ 


 


VIRGINIA M. MORRIS, INDIVIDUALLY AND IN HER CAPACITY AS PERSONAL 


REPRESENTATIVE OF THE ESTATE OF T J MARTIN,  


          Appellant, 


v. 


 


PAMELA LIGATO, AS GUARDIAN/CONSERVATOR FOR N.M.Y. AKA N.Y.M, A 


PROTECTED PERSON, 


 


Respondent. 


_________________________________________ 


 


ORDER 


__________________________________________ 


 


This matter involves an appeal from York County Probate Court. The Appellant was 


represented by James W. Boyd. The Respondent was represented by John Shiflet. The facts of 


this case are as follows; 


T. J. Martin married N.M.Y. aka N.Y.M on April 3, 2019, T. J .Martin died on May 15, 


2023.  On September 6, 2023, two orders were issued by the York County Probate Court. One 


order appointed the Respondent, Pam Ligato as conservator for N.M.Y. aka N.Y.M and another 


appointing her as guardian for N.M.Y. aka N.Y.M. On September 19, 2023, Respondent filed a 


Summons and Complaint in Probate court seeking an elective share for N.M.Y. aka N.Y.M in the 


Estate of T. J. Martin. Prior to filing the action for an elective share, Respondent’s attorney 
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inquired of the Probate Court as to whether an order pursuant to SC Code Ann. §62-2-203 was 


needed and he was informed that the Conservator and Guardianship Orders covered the filing for 


an elective share. The Appellant filed a motion to dismiss the Summons and Complaint on the 


grounds Respondent did not comply with section SC Code Ann. §62-2-203. The Probate Court 


denied the motion, holding that filing of an elective share was covered by the Conservatorship 


and Guardian Orders. Appellant timely filed an appeal to this Court. 


SC Code Ann. §62-2-203 states “In the case of a protected person, the right of election 


may be exercised only by order of the court in which protective proceedings as to his property 


are pending.”  The order appointing conservator sets forth the powers of conservators listed in 


SC Code Ann. §62-5-422. SC Code Ann. §62-5-422(A)(17) provides that conservators may 


“prosecute or defend actions, claims, or proceedings in any jurisdiction for the protection of 


estate assets and of the conservator in the performance of his duties.” SC Code Ann. §62-5-305 


provides a guardian may “bring any action at law or equity.” I find that neither §62-5-422 nor 


62-5-305 authorizes the exercise of the right of election. SC Code Ann. §62-2- 203 provides “ 


the right of election may be exercised only by order of the court…” It does not provide for the 


exercise of the right of election “under the authority” or “pursuant to the authority” of a court 


order. Section §62-2-203 states the actual exercise of the right must be “by” court order. This 


cannot be satisfied by a general grant of authority. SC Code Ann. §62-5-422 and §62-5-304 are 


general statutes which set forth the powers and duties of conservators and guardians. SC Code 


Ann. §62-2-203 is a specific statute that deals with a specific situation, the exercise of a right of 


election. A specific statute is controlling over a general statute.   


Further, all “protected persons” have an order appointing someone as his or her guardian 


or conservator. That is what makes the individual a “protected person.” If SC Code Ann. §62-3-
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304 and §62-5-422 allows a conservator or guardian to exercise the right of election, then §62-2-


203 would be a nullity because all protected persons have a conservator or a guardian or both.  


IT IS HERBY ORDERED  that the Order of the Probate Court be reversed and that 


Respondent’s action for an elective share be dismissed. 


AND IT IS SO ORDERED. 


 


 


[Signature Page to Follow] 
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York Common Pleas


Case Caption: Virginia  Morris , plaintiff, et al VS Pamela  Ligato , defendant, et al


Case Number: 2024CP4602169


Type: Order/Dismissal


So Ordered


/s William A. McKinnon, #2761, Circuit Judge


Electronically signed on 2025-06-11 15:49:40     page 4 of 4
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THE STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


 


APPEAL FROM YORK COUNTY PROBATE COURT 


IN THE COURT OF COMMON PLEAS 


 


Carolyn E. Woodruff, Probate Judge 


Appellate Case No. 2024CP4602169 


______________________________________________________________________________ 


 


IN THE MATTER OF TJ MARTIN,      Decedent, 


______________________________________________________________________________ 


 


VIRGINIA M. MORRIS, INDIVIDUALLY AND IN HER CAPACITY AS PERSONAL 


REPRESENTATIVE OF THE ESTATE OF T J MARTIN,  


          Appellant, 


v. 


 


PAMELA LIGATO, AS GUARDIAN/CONSERVATOR FOR N.M.Y. AKA N.Y.M, A 


PROTECTED PERSON, 


 


Respondent. 


_________________________________________ 


 


ORDER DENYING RESPONDENT’S MOTION TO RECONSIDER 


__________________________________________ 


 


This matter came before the Court on September 4, 2025, pursuant to a Respondent’s 


Motion to Reconsider, Alter or Amend Judgment pursuant to SCRCP 59(e). Respondent contends 


the probate court order appointing the Respondent as Guardian and Conservator contained 


provisions authorizing the Respondent to exercise the right of elective share in accordance with 


SC Code Ann. §62-2-203. The Probate Court Order contains the provisions set out in SC Code 


Ann. §62-5-433 and §62-5-301 that allows conservators and guardians to bring an action without 


court order. SC Code Ann. §62-2-203 specifically requires a court order to exercise the right to an 


elective share. A general grant of authority to bring an action without court order does not comply 


with the specific requirement of SC Code Ann. §62-2-203 which requires a court order. The 
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specific statute  --- SC Code Ann. §62-2-203 -- controls over the general grants of authority in SC 


Code Ann. §62-5-422 and §62-5-304. 


The Respondent contends that equitable principles provide support for the determination 


that the probate order(s) of appointment fulfill the requirements set forth in SC Code Ann. §62-2-


203 because prior to bringing the action for elective share her attorney inquired of York County 


Probate Court and was told the Conservatorship and Guardianship Orders cover the right to bring 


and action for elective share. It appears from the record that Respondent’s attorney contacted the 


Guardianship/Conservator Coordinator for York County Probate Court by email to ask the probate 


judge whether an order pursuant to SC Code Ann. §62-2-203 was necessary. The coordinator 


replied to Respondent’s attorney’s email stating the judge said an additional order was not 


necessary.  


This Court is sympathetic to Respondent’s position, in that Respondent acted as instructed 


by court staff. Nevertheless, an informal legal opinion of a  judge communicated through staff has 


no binding authority, and certainly cannot excuse a party from complying with an otherwise 


applicable statutory requirement.    


After careful consideration the Respondent’s Motion is DENIED. 


 


AND IT IS SO ORDERED. 


 


 


[Signature Page to Follow] 
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York Common Pleas


Case Caption: Virginia  Morris , plaintiff, et al VS Pamela  Ligato , defendant, et al


Case Number: 2024CP4602169


Type: Order/Other


So Ordered


/s William A. McKinnon, #2761, Circuit Judge


Electronically signed on 2025-09-29 10:18:53     page 3 of 3
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STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


IN THE MATTER OF: 


)
)
)
)
)
)NELDA MAE YOUNG,


a protected person. 
FI LE p1'-&in'"i.=ttfi:'ft-__;_:PR:...:.;O:::..:B=:.;.A..:..:T�E:..:C:.::O:.::U:.:...R::....:.T-=U:..::S::.:E:..:O::.:.N::..=L�Y ____ _____.J 


Pamela Sue Ligato, J. IN THE PROBATE COURT 
ZDZ3 Str -b P S= o� cAsE NUMBER 2023Gc4soooo4


Petitioner(s), ) 
vs CAR')' . ?', "- :,, •.· •. , ;-, t-a. �. T J Martin, and Sherry JUOGa'bF. j;f{itfrf i Jcmon, YORV .... , 0'1 il-.'TV SC . •\ ., . ... �. i, 


Respondent(s). ) 


ORDER OF APPOINTMENT OF: ENTRY OF: 


f8l 
□ 
□ 
□ 


CONSERVATOR 


TEMPORARY CONSERVATOR 


SUCCESSOR CONSERVATOR 


LIMITED CONSERVATOR 


□ 
□ 
□ 


TEMPORARY CONSENT ORDER 


FINAL ORDER 


OTHl=R: 


After a hearing, if appropriate, the Court finds that venue is proper, that the mquired notices have been given or waived,
and that the alleged incapacitated individual (A.I.I.) has assets requiring protective proceedings. 


HEARING (if applicable) 
Hearing Date: 08/10/23 ---------
Presiding Woodruff 
Judge: 


Present 
f8l
� 
� 
igi 
� 
181 
□ 


Waived 
□ 
□ 
□ 
□ 
□ 
□ 
� 


Parties 
Petitioner: 
Petitioner's Attorney:
A.I.I.: 
Attorney for A.I.I:
Guardian ad Litem: 
Respondent(s): 
Designated Examiner:


Pamela Sue Ligate 
� 
��L---------


Rebecca McNerney, Es,guire 
Amanda Cordell, Esgui1re 
Sherry Johnson 
Tamara Chittenden, MD; Dano Leli, PhD


The Court finds the following facts concerning the nature and degree of incapacity: (e.g., dementia, cerebral palsy,
developmental/cognitive impairment, epilepsy): 


� has been diagnosed witn dementia with behavioral disturbance and paranoid delusions, ataxia, generalized
anxiety disorder, panic disorder, adjustment disorder with depressed mood. and congestive heart failure. 


Based on the foregoing facts, the Court concludes the evidence is clear and convincing that the A.I.I. lacks the ability to
effectively receive, evaluate, and respond to information or make or communicate decisions such that a person, even with
appropriate, reasonably available support and assistance cannot manage his/her property or financial affairs or provide for
his/her support or for the support of his/her legal dependents, necessitating thE, need for a protective order. 


The Court further concludes that Nelda Mae Young aka Nelda Martin is a person for whom appointment of a conservator 
is proper and that the appointment of a conservator will be in his/her best intl�rest. Pursuant to S.C. Code Anri. § 62-5-
407(A), the Court shall exercise its authority to encourage maximum self-mliance and independence of the protected 
person and issue orders only to the extent necessitated by the protected persc,n's mental and adaptive limitations. 


FORM #54SGC (Qt/2019) 
62•5-403, 62-5-407. 62-5-408. 
62-5-409, 62-5-414, 62-5-415. 
62-5-416, 62-5-422 


Page 1 ofs'\ 


1\1..Vl..1 'I lo.U 


--~-=-==----


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 F


eb 17 6:48 P
M


 - Y
O


R
K


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4602169


0014







IT IS ORDERED that a Full~ OR Limited D (check one) conservatorship is appropriate given the evidence presented. 


Nelda Mae Young aka Nelda Martin is incapacitated to the extent that he/she cannot exercise the following rights 
pursuant to S.C. Code Ann. § 62-5-407(8): 


REMOVE 
181 


RETAIN 
□ 


OTHER 
□ 1. Buy, sell, or transfer real or personal property or transact business of any type, 


including, but not li.nited to, those powers conferred upon the conservator under 
S.C. Code Ann.§ 62-5-422. 


181 
181 


□ 
□ 


□ 
□ 


2. Make, modify, or terminate contracts. 
3. Bring or defend any action at law or equity. 


OTHER: Please explain any restrictions, limitations, or exceptions to aforementioned rights: 


IT IS ORDERED that the Court appoints Pamela Sue Ligate as Conservator of the financial affairs and assets of the 


protected person and directs the issuance of Letters of Conservatorship to the Conservator: 


IT IS ORDERED, pursuant to S.C. Code Ann. § 62-5-409: 


181 Before the issuance of Letters of Conservatorship, the Conservator must file a bond in the amount of: 


$133,000.00. 


D The Court finds that no bond is necessary at this time. 


_ The Conservator shall deposit the Protected Person's funds in the amount of $n/a in an account with a 


domestic financial institution in a manner which prevents unauthorized disposition. 


Pursuant to S.C. Code Ann. § 62-5-422(A), except as otherwise qualified or limited by court order, a conservator, acting 
reasonably in the best interest of the protected person and in efforts to accomplish the purpose for which he/she was 
appointed, may act without court approval to: 


( 1) invest and reinvest funds of the estate as would a trustee; 


(2) collect, hold, and retain assets of the estate including land in another state, until, in his/her judgment, disposition of the 
assets should be made, and retain assets even though they include an asset in which the conservator personally is 
interested; 


(3) receive additions to the estate; 


(4) deposit estate funds in a financial institution including a financial institution operated by the conservator; 


(5) make ordinary or extraordinary repairs or alterations to buildings or other structures, demolish, improve, raze, or erect 
existing or new party walls or buildings; 


(6) vote a security in person or by general or limited proxy; 


(7) pay calls, assessments, and other sums chargeable ur ace.ruing against or on account of securities; 
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(8) sell or exercise stock subscription or conversion rights; consent directly or through a committee or other agent, to the 
reorganization, consolidation, merger, dissolution, or liquidation of a corporation or other business enterprise whose stock 
or shares are publicly held; 


(9) hold a security in the name of a nominee or in other form without disclosure of the conservatorship so that title to the 
security may pass by delivery, but the conservator is liable for an act of the nominee in connection with the stock so held; 


(10) insure the assets of the estate against damage or loss, and the conservator against liability with respect to third 
persons; 


{11) borrow money to be repaid from estate assets or otherwise; advance money for the protection of the estate or the 
protected person and for all expenses, losses, and liability sustained in the administration of the estate or because of the 
holding or ownership of estate assets; and the conservator shall have a lien on the estate as against the protected person 
for advances so made; 


(12) pay or contest a claim except as limited by S.C. Code Ann. § 62-5-433; settle a claim by or against the estate of the 
protected person by compromise, arbitration, or otherwise except as limited by S.C. Code Ann. § 62-5-433; and release, 
in whole or in part, a claim belonging to the estate to the extent that the claim is uncollectible; 


(13) pay taxes, assessments, and other expenses incurred in the collection, care, administration, and protection of the 
estate; 


{14) allocate items of income or expense to either estate income or principal, as provided by law, including creation of 
reserves out of income for depreciation, obsolescence, er amurtization, or for depletion in mineral or timber properties; 


(15) pay a sum distributable to a protected person or his dependent without liability to the conservator, by paying the sum 
to the protected person or the distributee or by paying the sum for the use of the protected person or the distributee either 
to his guardian or, if none, to a relative or other person with custody of his person; 


(16) employ persons including attorneys, auditors, investment advisors, or agents even though they are associated with 
the conservator to advise or assist the conservator in the performance of his administrative duties; to act upon their 
recommendation without independent investigation; and instead of acting personally, to employ one or more agents to 
perform an act of administration, whether or not discretionary; 


(17) prosecute or defend actions, claims, or proceedings in any jurisdiction for the protection of estate assets and of the 
conservator in the performance of his duties; • 


(18) execute and deliver all instruments that will accomplish or facilitate the exercise of the powers vested in the 
conservator; 


(19) review the originals and obtain photocopies of the protected person's fully executed estate planning documents, 
including those documents referenced in S.C. Code Ann. § 62-5-425; 


(20) enter into a lease of a residence for the protected person for a term not exceeding one (1) year; 


{21) access, monitor, suspend, or terminate the protected person's digital assets and accounts in electronic format, 
including the power to obtain information as to the protected person's account number, user name and agreement, online 
tools, addresses, or other unique subscriber or account identifiers, including passwords, and any catalogue of electronic 
communications considered necessary by the conservator for administration of the conservatorship, consistent with the 
provisions of S.C. Code Ann. Part 10, Article 2, Title 62; and 


(22) exercise the protected person's rights as trust beneficiary to the extent provided in S.C. Code Ann. Article 7, Title 62. 


IT IS ORDERED, pursuant to S.C. Code Ann. § 62-5-422(6) a conservator acting reasonably and in the best interest of 
the protected person to accomplish the purpose for which he/she was appointed, may file an application with the court 
pursuant to S.C. Code Ann. § 62-5-428(A) requesting authority to: 


( 1) continue or participate in the operation of any unincorporated business or other enterprise; 
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(2) acquire an undivided interest in an estate asset in which the conservator, in a fiduciary capacity, holds an undivided 
interest; 


(3) buy and sell an estate asset, including land in this State or in another jurisdiction for cash or on credit, at public or 
private sale; and to manage, develop, improve, exchange, partition, change the character of, or abandon an estate asset; 


(4) subdivide, develop, or dedicate land to public use; make or obtain the vacation of plats and adjust boundaries; adjust 
differences in valuation on exchange or partition by giving or receiving considerations; or dedicate easements to public 
use without consideration; 


(5) enter into a lease as lessor or lessee, other than a residential lease described in S.C. Code Ann.§ 62-5-422(A); 


(6) enter into a lease or arrangement for exploration and removal of minerals or other natural resources or enter into a 
pooling or unitization agreement; 


(7) grant an option involving disposition of an estate asse!t or to take an option for the acquisition of any asset; 


(8) undertake another act considered necessary or reasonable by the conservator and the court for the preservation and 
management of the estate; 


(9) make charitable gifts pursuant to the protected person's gifting and estate plan if the estate is sufficient to provide for 
the health, education, support, and maintenance of the protected person and his dependents; 


(10) encumber, mortgage, or pledge an asset for a term extending within or beyond the term of the conservatorship; 


(11) pay a reasonable fee to the conservator, special conservator, guardian ad litem, attorney, examiner, or physician for 
services rendered; 


(12) adopt an appropriate budget for routine expenditures of the protected person; 


(13) reimburse the conservator for monies paid to or on behalf of the protected person; 


(14) exercise or release the protected person's powers as personal representative, custodian for minors, conservator, or 
donee of a power of appointment; and 


(15) exercise options to purchase securities or other property. 


IT IS ORDERED that the Conservator shall not pay compensation to him/herself from assets of the estate without Court 


approval. Further, the Conservator may not change the character of the estate without court approval and shall expend 


the assets of the protected person only pursuant to this court order. 


IT IS ORDERED the Conservator shall: 


1:8J Prepare and file a complete inventory of the estate of the Protected Person. 


IZI File a financial plan for the managing, expending, and distributing the assets of the Protected Person's estate 


within thirty (30) days of appointment. 


l:8J Report to the court regarding his/her administration of the estate annually and upon the Conservator's resignation 


or removal, the termination of the Protected Person's minority or disability, the death of the Protected Person, and 


at other times the court directs. 


IT IS ORDERED that within thirty (30) days, the Conservator shall notify the Court in writing of: 


1. Any change in his/her address. 
FORM #545GC (01/2019) 
62-5-403, 62-5-407, 62-5-408, 
62-5-409, 62-5-414. 62-5-415, 
62-5-416, 62-5-422 


Page 4 of'dj 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 F


eb 17 6:48 P
M


 - Y
O


R
K


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4602169


0017







2. Any change in the Protected Person's custodial dwelling or address.


3. Any change in the Protected Person's condition such that the Protected Person is capable/incapable of exercising


rights previously removed or retained.


IT IS ORDERED: 


[8] The Conservator shall notify the following people of any change in the Protected Person's primary residence: 


The York County Probate Court, Sherry Johnson. Also see Addendum A attached hereto and incorporated herein 
by reference. 


[8] The Conservator shall provide copies of his/her annual report to the following people: 


The York County Probate Court, ,.. 4 -ra aka N- tva Sherry Johnson. 


[8] The Conservator shall provide copies of his/her Inventory and Appraisement (Form#550GC) to the following 
people: 


The York County Probate Court, Sherry Johnson. 


[8] The Conservator shall notify the following people of the death of the Protected Person or a significant change in 
his/her condition: 


The York County Probate Court, Sherry Johnson. 


IT IS ORDERED that fees and costs are: 


0 Waived. 


D Assessed to the Petitioner(s) in the amount of S 


[8] Assessed to the Respondent N- fv9 -ra aka � tva (see Addendum A attached hereto and 
incorporated herein by reference). 


The notice required by S.C. Code Ann.§ 23-31-1040 (a copy of which is attached and made a part of this Order) 
has been provided to the Protected Person or his representative. 


Restrictions: 


None. 


IT IS SO ORDERED. 


6th day of September, 2023 
YORK, South Carolina 


FORM #S4SGC (01/20191 
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PURSUANT TO S. C. CODE ANN. § 23-31-1040(0), YOU are hereby notified that it is unlawful and a felony under 
state and federal law for you to ship, transport, possess, or receive a firearm or ammunition. 


Section 23-31-1040. (A) It is unlawful for a person who has been adjudicated as a mental defective or who has been 
committed to a mental institution to ship, transport, possess, or receive a firearm or ammunition. 


(B) A person who violates this section is guilty of a felony, and, upon conviction, must be fined not more than two 
thousand dollars or imprisoned not more than five years, or both. 


(C) In addition to the penalty provided in this section, the firearm or ammunition involved in the violation of this section 
must be confiscated. The firearm or ammunition must be delivered to the chief of police of the municipality or to the sheriff 
of the county if the violation occurred outside the corporate limits of a municipality. The law enforcement agency that 
receives the confiscated firearm or ammunition may use the firearm or ammunition within the agency, transfer the firearm 
or ammunition to another law enforcement agency for the lawful use of that agency, trade the firearm or ammunition with 
a retail dealer licensed to sell firearms or ammunition in this State for a firearm, ammunition, or any other equipment 
approved by the agency, or destroy the firearm or ammunition. A firearm or ammunition must not be disposed of in any 
manner until the results of any legal proceeding in which the firearm or ammunition may be involved are finally 
determined. If SLED seized the firearm or ammunition, SLED may keep the firearm or ammunition for use by SLED's 
forensic laboratory. Records must be kept of all confiscated firearms or ammunition received by the law enforcement 
agencies pursuant to this section. A law enforcement agency that receives a firearm or ammunition pursuant to this 
subsection may administratively release the firearm or ammunition to an innocent owner. If possession of the firearm or 
ammunition is necessary for legal proceedings, the firearm or ammunition must not be released to the innocent owner 
until the results of any legal proceedings in which the firearm or ammunition may be involved are finally concluded. Before 
the firearm or ammunition may be released, the innocent owner shall provide the law enforcement agency with proof of 
ownership and shall certify that the innocent owner will not release the firearm or ammunition to the person who has been 
charged with a violation of this subsection which resulted in the firearm's or ammunition's confiscation. The law 
enforcement agency shall notify the innocent owner when the firearm or ammunition is available for release. If the 
innocent owner fails to recover the firearm or ammunition within thirty days after notification of the release, the law 
enforcement agency may maintain or dispose of the firearm or ammunition as otherwise provided in this subsection. 


(D) At the time the person is adjudicated as a mental defective or is committed to a mental institution, the court shall 
provide to the person or the person's representative. as ~1ppro;,riate, a written form that conspicuously informs the person 
or the person's representative, as appropriate, of the pro·,isions of this section. 
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ADDENDUM A 
TO ORDER FOR APPOINTMENT OF CONSERVATOR 


FOR NELDA MAE YOUNG AKA NELDA MARTIN 
entered September 6, 2023 


1. The Conservator shall file an annual Conservator Report beginning August 1, 2024, and every 
year thereafter. 


2. The Conservator shall pay the sum of $12,531.00 in attorney's fees and costs to John Shiflet, 
Esquire, from the Protected Person's funds within thirty (30) days of the entry of this Order, and 
refund to the Petitioner the attorney's fees previously paid from her personal funds. 


3. The Conservator shall pay the sum of $10,125.00 in attorney's fees and costs to Rebecca 
McNemey, Esquire, from the Protected Person's funds within thirty (30) days of the entry of this 
Order. 


4. The Conservator shall pay the sum of $5,727.0 in Guardian ad Litem fees to Amanda Cordell, 
Esquire, from the Protected Person's funds within thirty (30) days of the entry of this Order. 


5. The Conservator may reimburse Pamela Ligato the sum of $32,971.28 from the Protected 
Person's funds. 


6. The Conservator shall execute and file the Oath of Fiduciary immediately upon receipt of this 
Order. 


7. The Conservator shall record her fiduciary letters in all jurisdictions in which the Protected 
Person owns real property. 
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STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


IN THE MATTER OF: 


} : 
) : 
) : 


r-. J . ) ! 


NELDA MAE YOUNG, 
a ward. 


r i .. EO REf f IVED 
lOB SEP I 2 > --��-P--


R
....;;_
O


..;::_;BA
....;..


T
c...::
E


c....:
C


c....:::
O


....;;.U __ RT
--=


US
;:_;;


E
;;_


O
;;_


N..;.;;;L_Y __ ____, 


Pamela Sue Ligato, 


) 
Ct.;(-':::.·:.•.:·):-,.:.,, _;/iJl!Gu.· , ,:. r.:olr,::- • •• ,. 
Pa;!iO<?fier�.: ·,· J-,:::---:,F� Jc�


VS. 
• • , �:1,�,. ') I '-) 


t-a � �. T. J. Martin, and Sherry ) 
Jolinson, 


Respondent(s). 


IN THE PROBATE COURT 
CASE NUMBER 2023GC4600005 


SECOND AMENDED ORDER OF APPOINTMENT OF: ENTRY OF: 


181 
□ 
□ 
□ 


GUARDIAN 


TEST AMENT ARY GUARDIAN


TEMPORARY GUARDIAN 


SUCCESSOR GUARDIAN 


D
□


TEMPORARY CONSENT ORDER 
FINAL ORDER 


On the basis of the petition and upon hearing, if appropriate, the Court finds that venue is proper, that the required notices 
have been given or waived, and the alleged incapacitated individual (A.I.I.) 181 ISO IS NOT incapacitated. 


HEARING (if applicable) 
Hearing Date: 08/10/23 
Presiding Judge: Woodruff 


Present 
� 
� 
� 
� 
181 
181 


□ 


Waived 
□ 
□ 
□ 
□ 
□ 
□ 


� 


Parties 
Petitioner: 
Petitioner's Attorney: 
A.I.I.:
Attorney for A.I.I.:
Guardian ad Litem (GAL):
Respondent(s):


Designated Examiner: 


Pamela Sue Ligato 
John M. Shiflet, Es uire 


aka 
_B�bec�a McNerney, Esquire 
Amanda Cordell, Esquire 
Sherry Johnson 


Tamara Chittenden, MD; Dano Leli, PhD 


The Court finds the following facts concerning the nature and degree of incapacity: (e.g., dementia, cerebral palsy, 
cognitive impairments, epilepsy): 


has been dia nosed with dementia with behavioral disturbance and aranoid delusions ataxia. eneralized 
anxiety Isorder. panic disorder. adjustment disorder with depressed mood, and congestive heart failure. 


Based on the foregoing facts, the Court concludes the evidence is clear and convincing that the A.I.I. lacks the ability to 
effectively receive, evaluate, and respond to information or make or communicate decisions such that a person, even with 
appropriate, reasonably available support and assistance cannot meet the essential requirements for his/her physical 
health, safety, or self-care, necessitating the need for a guardian, or manage his/her property or financial affairs or provide 
support for his/her support or for the support of his/her legal dependents, necessitating the need for a protective order. 


The Court concludes aka is incapacitated and the appointment of a guardian is necessary 
to provide continuing care and supervision of the A.I.I. Pursuant to S.C. Code Ann. § 62-5-304(A) the Court shall exercise 
its authority to encourage maximum self-reliance and independence of the A.I.I. and issue orders only to the extent 
necessitated by the incapacity of the individual. The Court also concludes that Pamela Sue Ligate is a fit and proper 
person to serve as Guardian for the A.I.I. 
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IT IS ORDERED THAT a Full DOR Limited� (see below) guardianship is appropriate given the evidence presented. 


aka is incapacitated to the extent that he/she cannot exercise the following rights 
pursuant to S.C. Code Ann. § 62-5-304(A): 


REMOVE RETAIN OTHER 
� □ □ 1. Marry or divorce


□ □ 2. Reside in a place of his/her choosing, and consent or withhold consent to any
residential or custodial placement 


� □ □ 3. Travel without the consent of the proposed guardian
□ � 4. Give, withhold, or withdraw consent and make other informed decisions relative to


medical, mental, and physical examinations, care, treatment and therapies
□ � □ 5. Make end-of-life decisions including, but not limited to, a 'do not resuscitate' order


or the application of any medical procedures intended solely to sustain life, and 


□ □ � 
consent or withhold consent to artificial nutrition and hydration 


6. Consent or refuse to consent to hospitalization and discharge or transfer to a


� □ □ 


residential setting, group home, or other facility for additional care and treatment
7. Authorize disclosures of confidential information


� □ □ 8. Operate a vehicle
□ � □ 9. Vote
□ � □ 10. Be employed without the consent of the proposed guardian
□ � □ 11. Consent to or refuse educational services
□ � □ 12. Participate in social, religious or political activities
l8l □ □ 13. Buy. sell, or transfer real or personal property or transact business of any type


□ □ 14. Make, modify, or terminate contracts
� □ □ 15. Bring or defend an_: action at law or equity


OTHER: Please explain any restrictions, limitations, or exceptions to aforementioned rights: 
4. f9 � 'r9lllll's aka f9 �·s preference as to medical. mental and physical examinations and examiner�
care, treatment "ancrtherapies shall be given great weight, but the Guardian may overrule the Ward's preference am 
make a final decision if in the Guardian's sole discretion it is in the Ward's best interest.
6. N- � �·s aka '9 �·s preference as to hospitalization and discharge to a residential setting, group
home or other facility for care and treatment shall be given great weight, but the Guardian may overrule the
Ward's preference and make a final decision if in the Guardian's sole discretion it is in the Ward's best interest.


IT IS ORDERED that Pamela Sue Ligate is appointed Guardian of aka and Letters of 
Guardianship shall be issued. Also see Addendum A for the duties vested in the Guardian pursuant to S. C. Code 
Ann. § 62-5-304A(B). 


Pursuant to S.C. Code Ann. § 62-5-309, subject to the rights and powers retained by the ward and except as modified by 
order of the court, a guardian has the following duties. rights, and powers: 


(1) to the extent that it is consistent with the terms of any order by a court of competent jurisdiction relating to detention or
commitment of the ward, maintaining custody of the ward and the ability to establish the ward's place of abode within or
without this State;


(2) if entitled to custody of the ward, providing for the care, comfort, and maintenance of the ward; the guardian is entitled
to receive reasonable compensation for his/her services and for room and board furnished to the ward as approved by the
court;


(3) arranging for appropriate habilitation and rehabilitation services and educational, social, and vocational services to 
assist the ward in the development of maximum self-reliance and independence;


(4) taking reasonable care of the ward's clothing, furniture, vehicles, and other personal effects, and commencing
protective proceedings if other property of the ward is in need of protection;
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(5) providing any consents, denials, or approvals necessary to enable the ward to receive or refu~e to receive medical or 
other professional care, counsel, treatment, or service, including institutional care. If there Is no conservator and 
placement or care of the ward requires the execution of an admission agreement or other d?cume~ts f~r the ward's 
placement in a facility, the guardian may execute such documents on behalf of the ward, without incurring personal 
liability; 


(6) if no conservator for the estate of the ward is appointed or if the guardian is also conservator: 


(a) instituting proceedings to compel any person under a duty to support the ward or to pay sums for the welfare of the 
ward to perform his/her duty; 


(b) receiving money and tangible property deliverable to the ward and applying the money and property for supp~rt, care, 
and education of the ward; however, he/she may not use funds from the ward's estate for room and board or services th~t 
he/she, his/her spouse, parent, or child have furnished the ward unless a charge for the services or room and board 1s 
approved by order of the court made upon notice to at least one of the next of kin of the ward, if notice is possible. He/she 
must exercise care to conserve any excess for the ward'c; needs; and 


(c) exercising the ward's rights as trust beneficiary to the extent provided in Article 7, Title 62; 


(7) reporting the condition of the ward and of the estate that has been subject to his/her possession or control to the court, 
as required by the court or court rule, but at least on an annual basis; 


(8) if a conservator has been appointed: 


(a) paying over to the conservator all of the ward's estate received by the guardian in excess of those funds expended to 
meet current expenses for support, care. and education of the ward and accounting to the conservator for funds 
expended; and 


(b) requesting the conservator to expend the ward's estate by payment to the guardian or to third persons or institutions 
for the ward's care and maintenance; 


(9) if co-guardians have been appointed, keeping the other co-guardian informed of all relevant information regarding the 
care and custody of the ward, including, but not limited to, the identity of the ward's care providers, medical providers, or 
similar professionals and informing the other co-guardian when scheduling medical appointments for the ward; and 


(10) exercising any other power, right, or duty ordered by the court. 


(B) A guardian, within thirty (30) days of his appointment, shall file a plan of care. The plan must be based on the actual 
needs of the ward, taking into consideration the best interest of the ward. The guardian shall revise the plan as the needs 
and circumstances of the ward require. The guardian shall indude in the plan a statement of the extent to which the ward 
may be able to develop or recover ability for independent decision making and any proposed steps to develop or restore 
the ward's ability for independent decision making. The court shall approve, disapprove, or modify the plan in informal or 
formal proceedings, as the court deems appropriate. Nothing herein shall require the court to oversee the plan of care. 


(C) A guardian, by a properly executed special power of attorney, may delegate to another person, for a period not to 
exceed sixty (60) days, any of his powers regarding the care and custody of the ward. The original power of attorney must 
be filed with the court having jurisdiction over the guardianship. 


(D) A guardian is not legally obligated to provide for the ward from the guardian's funds solely by reason of his/her 
appointment as guardian. 


(E) A guardian is not liable to a third person for acts of the ward solely by reason of the guardianship relationship and is 
not liable for injury to the ward resulting from the wrongful conduct of a third person providing medical or other care, 
treatment or service for the ward except to the extent that the guardian failed to exercise reasonable care in choosing the 
provider. 


(F) Pursuant to S.C. Code Ann. § 62-5-511 (c), if the ward previously executed a valid health care power of attorney, 
decisions concerning the ward's health care made by the guardian must be made in accordance with the directions stated 
FORM #535GC (01/2019) 
62-5-301, 62-5-303, 62-5-304 
62-5-307, 62-5-309, 62-5-310 
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in the health care power of attorney. In addition, if the ward previously executed a Declaration of a Desire for a Natural 
Death pursuant to Chapter 77, Title 44, the declaration must be given effect in any situation to which it is applicable. 


IT IS ORDERED that within thirty (30) days, the Guardian shall notify the Court in writing of: 
1. Any change in his/her address.
2. Any change in the Incapacitated individual's custodial dwelling or address.
3. Any change in the incapacitated individual's cor.ditior, such that the incapacitated individual is capable/incapable


of exercising rights previously removed or retained.


IT IS ORDERED: 
The Guardian shall notify the following people of any change in the Ward's primary residence prior to the


change of address -- see Addendum A attached hereto and Incorporated herein by reference:


York County Probate Court, Sherry Johnson. 


181 The Guardian shall provide copies of his/her annual report to the following people: 


York County Probate Court, Sherry Johnson, I\. r4I 'r ... 


181 The Guardian shall notify the following people of the death of the Ward or a significant change in his/her 
condition: 


York County Probate Court, Sherry Johnson. 


IT IS ORDERED that fees and costs are: 


D Waived. 


D Assessed to the Petitioner(s) in the amount of S __ . 


181 Assessed to the Respondent � in the amount of see Order Appointing Conservator 
(2023GC4600004 ). 


ALL PRIOR ORDERS FOR APPOINTMENT OF A GUARDIAN ARE HEREBY REVOKED. 


The notice required by S.C. Code Ann.§ 23-31-1040 (a copy of which Is attached to and made a part of this Order) 
has been provided to the ward or his/her representative. 


Restrictions: 
See Addendum A attached hereto and incorporated herein by reference. 


12th day of September, 2023 
York. South Carolina 
FORM #535GC (01/2019) 
62-5-301. 62-5-303. 62-5-304 
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PURSUANT TO S. C. CODE ANN.§ 23-31-1040(0), YOU are hereby notified that it is unlawful and a felony under 
state and federal law for you to ship, transport, possess, or receive a firearm or ammunition. 


Section 23-31-1040. (A) It is unlawful for a person who has been adjudicated as a mental defective or who has been 
committed to a mental institution to ship, transport, possess, or receive a firearm or ammunition. 


(8) A person who violates this section is guilty of a felony, and, upon conviction, must be fined not more than two 
thousand dollars or imprisoned not more than five years, or both. 


(C) In addition to the penalty provided in this section, the firearm or ammunition involved in the violation of this section 
must be confiscated. The firearm or ammunition must be delivered to the chief of police of the municipality or to the sheriff 
of the county if the violation occurred outside the corporate limits of a municipality. The law enforcement agency that 
receives the confiscated firearm or ammunition may use the firearm or ammunition within the agency, transfer the firearm 
or ammunition to another law enforcement agency for the lawful use of that agency, trade the firearm or ammunition with 
a retail dealer licensed to sell firearms or ammunition in this State for a firearm, ammunition. or any other equipment 
approved by the agency, or destroy the firearm or ammunition. A firearm or ammunition must not be disposed of in any 
manner until the results of any legal proceeding in which the firearm or ammunition may be involved are finally 
determined. If SLED seized the firearm or ammunition. SLED may keep the firearm or ammunition for use by SLED's 
forensic laboratory. Records must be kept of all confisca•ed firearms or ammunition received by the law enforcement 
agencies pursuant to this section. A law enforcement ag1;mcy that receives a firearm or ammunition pursuant to this 
subsection may administratively release the firearm or ammunition to an innocent owner. If possession of the firearm or 
ammunition is necessary for legal proceedings, the firearm or ammunition must not be released to the innocent owner 
until the results of any legal proceedings in which the firearm or ammunition may be involved are finally concluded. Before 
the firearm or ammunition may be released, the innocent owner shall provide the law enforcement agency with proof of 
ownership and shall certify that the innocent owner will not release the firearm or ammunition to the person who has been 
charged with a violation of this subsection which resulted in the firearm's or ammunitionts confiscation. The law 
enforcement agency shall notify the innocent owner when the firearm or ammunition is available for release. If the 
innocent owner fails to recover the firearm or ammunition within thirty days after notification of the release, the law 
enforcement agency may maintain or dispose of the firearm or ammunition as otherwise provided in this subsection. 


(D) At the time the person is adjudicated as a mental defective or is committed to a mental institution, the court shall 
provide to the person or the person's representative, as appropriate, a written form that conspicuously informs the person 
or the person's representative, as appropriate, of the provisions of this section. 


FORM #535GC (0112019} 
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ADDENDUM A 
TO SECOND AMENDED ORDER FOR APPOINTMENT OF GUARDIAN 


FOR� 1\9 YIIIII AKA Nall� 
entered September 12, 2023 


1. The Guardian shall maintain �- 4 �physical residence and domicile in York
County, South Carolina, and not remove Ms.� from York County without Probate Court
approval; provided, however, with the GuarC:.ian's permission the Ward may travel to visit family
and friends out of state for short periods of time.


2. i--a fv9 �•s aka� �•s preference as to medical, mental and physical
examinations and examiners, care, treatment and therapies shall be given great weight, but the
Guardian may overrule the Ward's preference and make a final decision if in the Guardian's sole
discretion it is in the Ward's best interest.


3. 't-11114 �•s aka NII �•s preference as to hospitalization and discharge to a
residential setting, group home or other facility for care and treatment shall be given great weight,
but the Guardian may overrule the Ward's preference and make a final decision if in the Guardian's
sole discretion it is in the Ward's best interest.


4. The Guardian shall file an annual report beginning August 1, 2024, and provide a current
photograph of the Ward with the report.


5. The Guardian is vested with the following powers and duties pursuant to S.C. Code Ann. § 62-5-
304A(B):


a. to provide for Ms. �•s health, care, comfort, and maintenance;
b. to determine the place where Ms. YIII shall reside and consent or withhold consent to


any residential or custodial placement; 
c. to consent to travel;
d. to consent, or refuse consent, to visitation with family, friends and others; the Guardian


shall have the sole and final authority to determine who may visit Ms. YIII and the terms and 
conditions of any such visitation. To the extent these conditions are not satisfied or are ignored, the 
Guardian may seek relief from the Court; 


e. to give, withhold, or withdraw consent and make other informed decisions relative to
medical, mental, and physical examinations, care, treatment and therapies; 


f. to consent to or refuse to consent to hospitalization and discharge or transfer to a residential
setting, group home, or other facility for additional care and treatment; 


g. to authorize disclosures of confidential information;
h. to make, modify, or terminate contracts related to the duties of the Guardian;
i. to employ persons including health care professionals, legal professionals, tax


professionals, and financial professionals to advise and/or assist the Guardian in the performance of 
her duties; 


j. to Provide for the reasonable care and maintenance of Ms Ylll's living quarters, clothing,
furniture, vehicles, and other personal effects; and 


k. to bring or defend any action at law or equity.


·-----·-------
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STATE OF SOUTH CAROLINA 
COUNTY OF YORK 


IN THE MA TIER OF: T.J. MARTIN 
(Decedent) 


PAMELA LIGATO, AS GUARDIAN/CONSERVATOR 
F�Nll'tllll,AKA�'tllll 
�ROTECTED PERSON 


Petitioner( s) 
vs. 


VIRGINIA M.MORRIS, INDIVIDUALLY AND IN HER 
CAPACITY AS PERSONAL REPRESENTATIVE OF 
THE ESTATE OF T.J. MARTIN, 


Respondent( s) 


) IN THE PROBATE COURT 
� CASE NUMBER: 202�¥BO�ffilVEO
) 
) 
) 
) 
) 
) 
) 
} 
)
}
} 
} 
} 
) 
) 


________________ ) 


The undersigned hereby alleges: 


1. � � 'tllll, AKA� 'tllll � mairried the Decedent on APRIL
3, 2019. (See the attached certified copy of the Marria1ge License or the certified
copy of the Court Order declaring the existence of a Common Law Marriage
between the Decedent and me.)


2. �� 'tllll, AKA� 'tllll � waB still married to the 
Decedent when he/she died on MAY 15, 2023. The P1etitioner is informed and
believes that a Will executed by Decedent on OCTOBiER 21, 2022 is being
probated in this Court.


3. � � 'tllll, AKA� 'tllll � elects to take her elective share
of the Decedent's Estate.


4. This election is made within the later of (a) eight (8) months after the date of the
Decedent's death, (b) six (6) months after the Informal or Formal Probate of the 
Decedent's Will, or (c) thirty (30) days after I was served with a Summons and
Petition to set aside an Informal Probate or to modify <:>r vacate an Order for Formal
Probate of the Decedent's Will.


FORM#404ES 1112014) 
62·2·205 


Executed this IL{-}h- day of Sff]'f:lJl(: 20 2.3.._. 
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Petitioner: PAMELA LIGATO, AS GU AN/CONSERVATOR 
F�IVlll�. AKA �valllli


�RoTE�PERSON 


Address: 288 SW Hill Creek Dr. LAKE CITY, FL 32025 


Telephone {Work): __________________ _
(Home): --:------------------­


(Cell): (404) 405-3622
Email: psligato2023@gmail.com 


Signature: o.�Hl /It,__}�
Attorney: doimir Shiflet
Address: 4. E. Liberty St


York SC 297 45 
Telephone: 803.684.4888 


Email: JohnMark@csbJawfirm.com 


•NOTE: THIS IS A FORMAL PROCEEDING. IN ADDITION TO A PET ITION, YOU MUST ALSO
FILE A SUMMONS (FORM SCCA 4 01 PC) AND PAY THE ST AT UTORY FILING FEE OF $150.00.


A HEARING IN THE PROBATE COURT ON THE PETITION MAY BE REQUIRED.


FORM #404PC (9187) 
Page 2 of 2 
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STATE OF SOUTH CAROLINA 
COUNTY OF YORK 


IN THE MATTER OF: T.J. MARTIN 
(Decedent) 


) 
) 
) 
) 
) 
) 


PAMELA LIGA TO, AS ) 
GUARDIAN/CONSERVATOR FOR ) 
Ni..iM■Y-AKA N- Y- ) 
M- A PROTECTED PERSON ) 


Petitioner(s), 


V. 


VIRGINA M. MORRIS, INDIVIDUALLY AND 
IN HER CAPACITY AS PERSONAL 
REPRESENTATIVE OF 
THE ESTATEOFT.J. MARTIN, 


Respondent( s ). 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE PROBATE COURT 
CASE NUMBER: 2023ES4600888 


ANSWER AND 
MOTION TO DISMISS 


(") 


<-► ~ -<c:;o ::::: ,, 
000 :.oc,r- c::, r 
::;;;: rri -< ,-,, fTI 
C'") O :.,.: M 0 
0 ..,, :-,-, :::0 
c:: • (/1 rr, 
..... -0 ·•t: 
-- :::0 •..-:: (") 
-ioO 1) fTI 
:<cog < 
GI> l> -,.., N ,-,, 
C") ~2: •. 


rr, ...... , (/1 0 
..,., ..J 


The Respondent above named, by her answer and motion to dismiss would allege as follows : 


I. Respondent admits the Decedent married ~ Ml Y .. AKA N- YIIII M­


on April 3, 2019 and that she and the Decedent were still married when Decedent died on 


May 15, 2023. 


2. ~ MI Y .. AKA N- YIIII Mlllllltied on November 25, 2023. 


3. At the time of the filing of this action on September 19, 2023, ~M■YIIIIAKA 


N- Y· M- was a protected person. South Carolina Code Ann. §62-2-203 


provides "In the case of a protected person, the right of election may be exercised only by 


order of the court in which protective proceedings as to his property are pending." No 


order of the Court was obtained pursuant to 62-2-203 allowing the right of election to be 


exercised prior to the filing of this action. Therefore, this action should be dismissed. 
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WHEREFORE, Respondent requests that chis case be dismissed. 


December 14, 2023 
Rock Hill, South Carolina 


 


Jam W. Boyd SC Bar #824.
James W. Boyd Law Firm LLC 
1544 Ebenezer Road 
Post Office Box 36425 
Rock Hill, SC 29732 
(803) 328-2600 Phone
(803) 328-5747 Fax
jamesboyd@comporium.net
Attorney for Respondent
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1


2  STATE OF SOUTH CAROLINA IN THE PROBATE COURT
 COUNTY OF YORK   CASE NUMBER: 2023ES4600888


3


4 IN THE MATTER OF T.J. MARTIN,
(Decedent)


5


6 PAMELA LIGATO, AS GUARDIAN/CONSERVATOR
FOR N.M.Y AKA N.Y.M, A PROTECTED PERSON


7 Petitioner,


8 vs.


9 VIRGINIA M. MORRIS, INDIVIDUALLY AND IN
HER CAPACITY AS PERSONAL REPRESENTATIVE


10 OF THE ESTATE OF T.J. MARTIN,


11   Respondents.


12  ----------------------------------------/


13


14  TRANSCRIPT OF MOTION HEARING


15


16 DATE:  April 23, 2024


17 PLACE: 2 South Congress Street
 York, South Carolina 29745.


18
BEFORE:  The Honorable Carolyn E. Woodruff,


19  Probate Judge.


20
  These proceedings were digitally recorded


21
and the following was transcribed by:


22
 MICHAEL J. CIPO,


23  Court Reporter


24 HUSEBY GLOBAL LITIGATION SUPPORT
14 Suntree Place, Suite 101


25  Viera, Florida 32940
(321) 242-8080.
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Page 2
1


2


3


4


5  APPEARANCES


6


7 FOR THE PETITIONER


8 JOHN MARK SHIFLET, ESQUIRE
Bradford Espinoza, P.A.


9  4 East Liberty Street
York, South Carolina 29745


10


11


12


13


14  FOR THE RESPONDENT


15  JAMES W. BOYD, ESQUIRE
 1544 Ebenezer Road


16  PO Box 63425
Rock Hill, South Carolina 29732


17


18


19


20


21


22


23


24


25


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 F


eb 17 6:48 P
M


 - Y
O


R
K


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4602169


0032







Page 3
1


2  INDEX OF PROCEEDINGS


3
ARGUMENT BY MR. BOYD: Pg. 04


4


5 ARGUMENT BY MR. SHIFLET:  Pg. 14


6
REBUTTAL ARGUMENT BY MR. BOYD:  Pg. 28


7


8 REBUTTAL ARGUMENT BY MR. SHIFLET: Pg. 29


9
(COURT RESERVES RULING.)


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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Page 4
1 YORK, SOUTH CAROLINA, 04/23/2024


2  NOTE - Every effort has been made to correctly


3  identify speakers, but due to the nature of recordings


4  this is sometimes impossible.


5  NOTE - Efforts have been made not to transcribe any


6  obvious attorney/client privileged conversations, and


7  transcriptionist is not responsible for any inadvertent


8  transcription of such conversations.


9


10 WHEREUPON:


11 THE COURT:  All right.


12 MR. BOYD:  Okay.


13 THE COURT:  We're on the record.


14 MR. BOYD:  All right.  Your Honor, this is a motion


15  to dismiss a action for a -- exercising elective share.


16  Basically this involves the estate of TJ Martin.


17 TJ Martin married N  M  Y  on April 3, 2019.


18 After TJ Martin died May 15, 2023 he left a will, and


19 under the terms of the will he left nothing to his wife.


20 He -- it was stated in the will, because he had


21 previously paid off a debt on her property in Florida.


22  Then going forward, on September 6th of 2023, two


23  orders were issued by this Court, Probate Court of York


24  County, appointing Pamela Ligato.  One as a conservator


25  and the other as a guardian for N  M  Y .


-■-


-■-
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Page 5
1   Then on September 19, 2023 Pamela Ligato, entered


2 capacity as guardian and conservator, filed this action


3 as seeking an elective share of the estate of -- or


4 exercising the right of the elective share on behalf of


5 N  M  Y  to the estate of TJ Martin.


6  Thereafter, N  M  Y  died, I think on


7 November 25, 2023.  The -- this motion is based on the


8 grounds that the Petitioner didn't comply with 62-2-203.


9   And it just provides to quote the right that in the


10 case of a protected person, which N  M  Y  would


11 have been at that time, the right of election may be


12 exercised only by order of the Court in which protective


13 proceedings as to the -- his property are pending.


14   And it's our contention that in the case of a


15 protected person it is required that a court order,


16 pursuant to 62-2-203, be obtained prior to exercising


17 the right of election, which wasn't done in this case.


18   The -- I understand that the contention -- and one


19 of the main issues in this case is whether section


20 62-5-422, particularly subsection (17), makes it --


21 well, I'll -- authorizes the conservator to file an


22 election for an elective share for the protected person.


23   That subsection 17 states that the conservator may


24 act without court approval to prosecute or defend


25 actions, claims, or proceedings in any jurisdiction for


-■-
-■-


-■-
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Page 6
1 the protection of estate assets, and of the conservator


2 in the performance of his duties.


3   That -- there are -- besides that, there's 22 other


4 items listed in which a conservator may act without


5 court approval.


6   But it would appear if (17) is meant to authorize a


7 conservator to act without court approval and make -- in


8 exercising the right of elective share then there's a


9 conflict between subsection (17) and then sections


10 62-2-203.


11   And I would -- and of course in interpreting the --


12 the courts try to interpret statutes so they are not


13 contradictory to each other.  And I think interpreting


14 that way it would appear that exercising a right of


15 elective share's not one of the things covered by


16 subsection (17).


17   If that was the case then there would be no need


18 for 62-2-203 at every -- in every case, because these


19 are things listed in this order and the statute that


20 authorizes an elective that would always authorize an


21 elective share in the case of a conservator.


22   So, I would submit that 62-2-203 is a -- is a


23 separate, and is certainly a limitation on section --


24 subsection (17).  And subsection (17) doesn't give the


25 authority of a conservator to authorize an elective
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Page 7
1 share.


2   203 says there must be a court order.  Six and --


3 subsection (17) says without court approval.  So,


4 basically 17 would negate 203 if that was the case, and


5 I don't think that's the intention of the legislature in


6 doing this.


7   The other issue in this case is the wording of


8 Section 203, which particularly the last order of the


9 Court in which protective proceedings to his property


10 are pending.


11   And if it -- I think the -- there would be an


12 attempt -- there's an attempt to interpret that so that


13 it -- the conservator's action for conservatorship would


14 have to be pending, and the conservator wouldn't be


15 appointed yet for this statute to apply.


16   If that's the case this 203 only applies in very


17 limited circumstances, the circumstances of which a


18 sole -- a conser -- somebody has filed for


19 conservatorship or guardianship and then tries to


20 exercise -- has to get a court approval to exercise an


21 elective share while those proceedings are pending, and


22 they haven't been appointed yet.


23   I don't think that's the intent of the legislature.


24 There's no cases I've seen exactly interpreting this,


25 but I did cite in my brief the case of Heartland versus
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1 Kaiser Asmus.


2   It's a Nebraska case.  I'm going to -- I'll hand up


3 a copy of that case.


4  THE COURT:  Okay.


5  MR. SHIFLET:  I've got one too.


6  MR. BOYD:  You got one?  Okay.  And also, I'll hand


7 up a copy of the conservator statute for Nebraska.


8  THE COURT:  Thank you.


9   MR. BOYD:  And in -- in Heartland they dealt with


10 the statute in which is identical to this -- our statute


11 under 203.


12  Their statute says in case of a protected person


13 the right of election may be exercised only by order of


14 the Court in which protected proceedings as to his


15 property are pending.


16   Now, Heartland is not exactly on point on our case.


17 There's a different issue involved, but in that case


18 that's intro -- in Heartland the conservator was


19 appointed July 23, 2014.


20   The conservator filed a request for the Court to


21 allow him to exercise the right of election on April 24,


22 2015.


23   So, in that case the conservator, even though the


24 conservator had been appointed, and the conservator had


25 the same powers of South Carolina -- and if you look at
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1 their conservatorship statute, section -- subsection


2 (24), I've highlighted it on the copy I handed up.


3   It provides that the same, exact same language as


4 subsection (17) in our statute.  But in that case the --


5   THE COURT:  Tell me -- tell me again the dates that


6 you just gave me as far as when the conservator was


7 appointed.


8   MR. BOYD:  The conservator -- in Heartland the


9 conservator was appointed July 23, 2014, and then filed


10 a request for -- to exercise the right of election on


11 April 24, 2015.  So, approximately nine months later.


12   The -- and so in that case the conservator had been


13 appointed.  There wasn't a matter of it being pending in


14 the sense they were waiting for conservator to be


15 pending, and you're dealing with the same wording as the


16 statute in South Carolina.


17  THE COURT:  Is the --


18  MR. BOYD:  Although, they --


19  THE COURT:  Is the -- excuse me for interrupting,


20 but is the Nebraska statute for the elective share the


21 same language, that there has to be an order?


22  MR. BOYD:  Yes, that's what I was making --


23  THE COURT:  Is that what you're saying?


24  MR. BOYD:  (Cont'd) the point.


25  THE COURT:  Okay.
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1   MR. BOYD:  Their language is the same as our


2 language in 203.


3  THE COURT:  Okay.


4   MR. BOYD:  It says in the case of a protected


5 person the right of election may be exercised only by


6 order of the Court in which protected proceedings as to


7 his property are pending, which is exact as South


8 Carolina.


9  THE COURT:  Okay.  Let me see that.


10  MR. BOYD:  Now, Nebraska does add after that some


11 language South Carolina does have in which gives the


12 Court some guidance on when to approve and the factors


13 they should use in approving or not approving the


14 election.


15   So, it is additional language in Nebraska, but the


16 point I'm making is that in that case the con -- it


17 certainly wasn't thought of that they already had the


18 right to exercise the election.


19   And the -- and they didn't have an issue concerning


20 that the conservator is a -- ship is just pending, that


21 a conservator hadn't been appointed yet.


22   So, the -- it's clear from Heartland that the


23 conservator was required to seek permission of the Court


24 to exercise the right of election, though the


25 appointment had already been made.
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1   And actually, in Heartland though, it's not -- that


2 has nothing to do with this case.  The Court had denied


3 the right of election.


4   I'd also hand up one other case, and this is a case


5 from Minnesota.  And do you have that one too?


6  MR. SHIFLET:  Got it.


7  THE COURT:  Thank you.


8  MR. BOYD:  In that -- in that case, the In Re


9 Guardianship of Durand, the conservator was appointed on


10 October of 2010 in that case.


11   On October 12 -- I'm sorry, on November 12, 2010


12 the conservator filed a petition for court authorization


13 to file for an elective share.


14   Now, again, just like Nebraska, just like South


15 Carolina, they have that same language, exact same


16 language about requiring an order of the Court.  And


17 in -- the conservator in that case filed for court


18 approval.


19   So, it appears to me from these two cases that the


20 practice in states, in numerous states have the same


21 statute.  It looks like Georgia does.


22   A lot of states have the same identical language


23 that is required that the conservator get a court order


24 before filing for a elective share.


25
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1   And for those reasons Your Honor I would ask that


2 the petition for elective share be dismissed.


3   THE COURT:  All right, thank you.  I have a couple


4 questions before I turn to you Mr. Shiflet.  So, in --


5 and I'll need to read these cases, but what process


6 would the conservator follow if he or she were to ask


7 for permission from the Court?


8   MR. BOYD:  I think the -- would -- the conservator


9 would file a petition asking that the Court issue an


10 order allowing him or her to file for an elective share.


11   THE COURT:  Okay.  And would that have to take


12 place during the lifetime of the individual who had --


13 who was the protected person?


14  MR. BOYD:  Yes.


15   THE COURT:  All right.  And what if the person


16 dies?  Do you -- you don't argue with the idea that the


17 personal representative of a deceased person can pursue


18 an action, but is it your opinion that the -- that's


19 only if it has been filed prior to death?


20  MR. BOYD:  That's correct.


21  THE COURT:  Okay.


22  MR. BOYD:  And I think -- there's a South Carolina


23 case on point --


24  THE COURT:  Yeah.


25  MR. BOYD:  (Cont'd) on that issue.
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1   THE COURT:  Yeah, I saw that.  It's in the notes.


2 It's --


3  MR. BOYD:  I've --


4  THE COURT:  Calender.


5  MR. SHIFLET:  Calender, yes Your Honor.


6  THE COURT:  Yeah.  Okay.


7  MR. BOYD:  Yeah.


8  THE COURT:  All righty.  And is it your opinion


9 that the conservator, former conservator, can basically


10 file a pleading that relates back to the time that the


11 person was alive to obtain court approval in order to


12 have filed an action as a conservator?


13   MR. BOYD:  No, I don't believe they can.  They have


14 to do it during the lifetime of the person.


15   THE COURT:  And as I said, I haven't read the


16 cases, but what was the policy consideration by these


17 courts in requiring a conservator to obtain court


18 approval?


19   MR. BOYD:  It appears from reading, particularly


20 Heartland, it appears that the issue is whether it's in


21 the best interest of the individual to -- of a protected


22 person to have the elected share.


23   And their statute goes into -- farther into reasons


24 why it may be in the best interest or not in the best


25 interest of the person to exercise a right of elective
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1 share.


2  THE COURT:  Do you recall what those negatives


3 were?


4  MR. BOYD:  I do not.  I --


5   THE COURT:  Well -- and that's fine.  I'll read the


6 cases.  I'd like to see what they say.  All right, Mr.


7 Shiflet?


8  MR. SHIFLET:  Thank you Your Honor.  And I'd like


9 to be able to speak to some of those questions.  That's


10 just --


11   THE COURT:  And you can -- oh, you're just getting


12 up to hand stuff, okay.


13   MR. SHIFLET:  I'm handing out the actual two


14 statutes in question from Nebraska and Minnesota, with a


15 little diagram reference I created, showing the


16 differences between the statutory language.


17   I -- but -- and I'll get to that briefly, but just


18 to start with some initial concessions, and agreement,


19 and clarifications.


20   You know, from our position we would concede and


21 agree that Ms. Young is a protected person under the


22 statutory language of 62-2-203, and that this in fact


23 involved a protected proceeding in the same respect.


24
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1   And I would however clarify from the Respondent's


2 brief, in support of their motion, that -- our position


3 was characterized as one in which the operation of the


4 relevant statute ends at the time the proceedings are


5 ruled upon.


6   That's what he was speaking to.  I think from our


7 position we would clarify that's not our -- not our


8 view that the application of 203 has ended or terminates


9 upon a order being issued.


10   There's not a relationship with -- between the time


11 or the existence of an order appointing the guardian or


12 the conservator, but rather it concerns --


13   Our position rather is that the orders in this


14 case, the order of conservatorship and order of


15 guardianship were in fact orders upon which the


16 conservator in this case was authorized to exercise the


17 right of election.


18   And you know, the specific language which was


19 alluded to earlier, and it is statutory, however it's


20 included in the Court's order of appointment.


21   And I would note, I think significant to the -- to


22 that argument is the fact the Court has discretion to


23 otherwise modify those statutory provisions.


24
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1  The Court can remove certain rights and retain


2 certain rights, and that court discretion in terms of


3 the specific provisions from 62 -- what is it?  2 --


4  THE COURT:  203?


5  MR. SHIFLET:  No, no.  So, he's speaking to


6 62-5-422.


7  THE COURT:  Em-hmm.


8  MR. SHIFLET:  The --


9  THE COURT:  Right.


10  MR. SHIFLET:  (Cont'd) the portions of the rights


11 that are automatically allowed without court approval,


12 additional court approval, and he indicates there's 22


13 circumstances that permit action without approval.


14  THE COURT:  Em-hmm.


15   MR. SHIFLET:  And then subsequent to that,


16 subsection (b) sets out an additional 15 circumstances


17 where a conservator is required to obtain additional


18 approval.


19  I would say that it's -- it is significant, or at


20 least noteworthy, that while the right to an election --


21 exercising a right to elective share isn't one of --


22 isn't specifically named among those circumstances, nor


23 is it specifically named in subsection (b) as


24 specifically requiring approval.
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1   I think the Respondent's view that the two


2 orders -- it's clear that neither of those orders


3 authorized exercise -- exercising the right of election


4 is a conclusion offered, but with no argument or


5 analysis as to why that right is not covered within the


6 language of Paragraph 17.


7   I think it's clear, or at least a reasonable,


8 natural argument, that the language from paragraph 17,


9 which is prosecute or defend actions or claims or


10 proceedings, in any jurisdiction, for the protection of


11 the state assets.


12   I think that is broad and expansive language that


13 necessarily would cover the act or the nature of filing


14 or pursuing a right of elective share where you're --


15 the conservatorship -- conservator in that case is in


16 fact, you know, prosecuting an action, and for the


17 purpose of preserving its state assets.


18   And I think one other aspect of this -- of course I


19 think it's simply additional, but from Respondent's


20 brief in support he indicated that the -- I believe it's


21 the second amended order appointing the guardian.


22   It was stated that there was no reference


23 whatsoever to this particular issue.  However, I would


24 point out that from the addendum that the Court included


25 with that order, paragraph -- Addendum A, Paragraph 5,
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1 subsection (k), includes, you know, similarly general


2 language about the ability to bring or defend any action


3 at law or equity.


4   So, I think the language that exists in the orders


5 clearly creates a right or an authority to exercise the


6 actions she did.


7   I think the only way that that's not the case is if


8 some -- by operation of some law or otherwise that this


9 sets out an exception for an elective share.


10   And I think -- I'm perhaps skipping forward a bit,


11 but I do think it's important to note a couple of


12 factors from --


13  THE COURT:  Could I ask you --


14  MR. SHIFLET:  (Cont'd) the Respondent's --


15  THE COURT:  Let me ask you a question.


16  MR. SHIFLET:  Yes.


17  THE COURT:  You've read these cases, I assume.


18  MR. SHIFLET:  Yes, ma'am.


19  THE COURT:  And do you know if the orders of


20 appointment of the conservators in Nebraska and


21 Minnesota had language in them allowing the conservator


22 to proceed to do certain actions, such as the language


23 that's in --


24
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1   MR. SHIFLET:  I think it's reasonable to conclude


2 that those orders probably included language that --


3  THE COURT:  Okay.


4   MR. SHIFLET:  (Cont'd) you know, is -- but I think


5 what's of most important here, after, you know, having


6 gotten to where we have at this point is, I would point


7 out that the language from those statutes is certainly


8 not identical to our language.


9  And I would point out that the initial sentence or


10 phrase from our statute does have in common with all --


11 both of the other states that were mentioned before the


12 Court earlier.


13   It begins with in the case of a protected person


14 the right of election may be exercised only by order of


15 the Court in which protected proceedings as to the


16 protected person's property are pending.


17   All three statutes include that language, however,


18 I think it's significant that, no, we have no case law


19 in South Carolina addressing this particular issue.


20   And I think the reason for that is both of those


21 statutory schemes in Minnesota and Nebraska provide


22 additional language setting out specific examples and


23 authority with respect to how a court should proceed


24 when considering such a request.
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1   And I think the Court's question earlier kind of


2 gets exactly to that point.  These statutes provide


3 language which says after a -- let's see.


4   After finding, and then in the case of Minnesota,


5 it sets out two provisions that the exercise is


6 necessary to provide adequate support, to protect the


7 person during the person's probable life expectancy and


8 that the election will be consistent with the best


9 interest of the natural, etcetera.


10   And Nebraska goes on into a -- you know, a lot more


11 language, however, essentially the take away is the same


12 thing.


13   It's advising the Court on how to go about


14 determining a request to have a specific right of


15 election exercised by a conservator.


16   And I can -- I'll say that in that regard they're


17 looking at -- I think there's a majority and a minority


18 rule.


19   Essentially it involves the determination between a


20 primarily pecuniary interest versus taking other


21 interests into consideration.


22   And I just think for the purposes of our hearing


23 whereas that particular statutory language in both other


24 states it does provide a -- sort of a statutory or a


25 mechanism, procedural mechanism of how a conservator is
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1 to go about such an endeavor that is the right formal


2 partition, and provides the Court analysis on how to


3 rule.


4   And in both cases it involved a hearing where


5 evidence was presented and things of that nature.  There


6 is no such statutory framework in South Carolina.  South


7 Carolina only has that initial language.


8   And I think we can't impose other states, or you


9 know, simply other logical additional requirements


10 stating or imposed on what an order is required to have


11 such that it does authorize the right to exercise the


12 elective share.


13   Our statute simply says may be exercised only by


14 order of the court.  Nothing else about what kind of


15 order that has to be.


16   Nothing else about how -- what petition should


17 proceed such an order, and the petition should state,


18 you know, the following grounds.  None of that's


19 included in our statute.


20   And certainly there's many of the other examples in


21 our statutes related to this topic where, depending on


22 what the petition's for, there are specific grounds and


23 specific inclusions in those positions -- petitions, and


24 what the Court has to rule on, those type things.  None


25 of that exists in this statute.
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1   I think at the end of the day the statute is


2 concerned with simply the best interest of that


3 individual, that surviving spouse, who's an alleged


4 incapacitated person, and that the Court taking their


5 interests, you know, into consideration.


6   And for those, you know, limited or unlikely


7 scenarios where not electing the -- not proceeding with


8 the elective share may not be in their best interest.


9   But having, you know, said that, I think what we're


10 left with here and what the Court has to decide is based


11 on South Carolina's statutory language as it exists,


12 none of those additional requirements exists.


13   And so when the language states by an order I think


14 we can't read additional requirements into that.  And I


15 think that the orders in this case --


16   For example, there's no limitation or restriction


17 that the order satisfying 203 can't be a provision in


18 the orders of appointment.


19   So, I think there's nothing that would prevent


20 that.  And so as it stands we've got orders that


21 includes language that would cover exercising the right


22 to an elective share.


23   I think it's also significant to note that the


24 order of conservatorship does go on to find naturally


25 that Ms. N  Y  was incapacitated, and it removed
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1 her right, individually, to bring or defend any action


2 of law or equity.


3   So, by the same reason this right is presumably


4 covered by paragraph 17 and the corresponding order and


5 the guardianship to the extent it's relevant and is


6 otherwise available, unless the Court deems that it's


7 not and rules otherwise.


8   And then I think the last thing I would want to


9 point out in this case, and is, you know, at the time --


10 the facts of this case are fairly complicated.


11   It did involve the guardianship/conservatorship


12 proceeding that overlapped with the passing of two of


13 the parties involved in the case.


14   And so there are additional clear requirements that


15 it has to be filed during the spouses -- surviving


16 spouses lifetime.


17   It also has to be filed within the statutory time


18 limits following the opening of the probate estate or


19 the death of the spouse.  And in both cases our -- the


20 petition for elective share did comply with both of


21 those perimeters.


22   And finally, the -- as I had -- as I referenced and


23 provided in exhibit in our brief in opposition to the


24 motion to dismiss, you know, counsel for -- or I did in


25 fact reach out and send e-mail correspondence to the
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1 probate court.


2   It's specifically inquiring whether there were any


3 additional measures required, whether any additional


4 provisions in the existing orders were necessary to be


5 in compliance with 62-2-203.


6   Now, I understand that that's an e-mail, and the


7 Court responded that it was covered by those provisions.


8 I say that to the extent that I think it further


9 demonstrates the overall theme of this case.


10   The statute, I would concede and agree, the spirit


11 or the purpose of the statute is that permission from


12 the Court exists to proceed with exercising the right to


13 elective share.


14   And I think that permission exists in the form of


15 these orders and those provisions, which are covered --


16 covering such actions.


17   But I think furthermore, that permission was -- you


18 know, there were additional measures to confirm the


19 Court's permission and authority to proceed with


20 proceeding in this particular case.


21   I would acknowledge that there's some, you know,


22 potential ambiguity with respect to our statutory


23 framework versus other states, and you know, some of the


24 points Mr. Boyd mentioned.
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1   However, I think all we have to work with is our


2 statutory language as it's currently written.  And I


3 think for that reason I'd ask the Court to deny the


4 motion to dismiss.


5   THE COURT:  All right, thank you.  Couple questions


6 for you, and then I'm going to give you an opportunity


7 to take another shot Mr. Boyd.  So, what is your


8 response to the argument about harmonization of


9 statutes?


10   That we've got one Statute, 2-203, which talks


11 about a court order being obtained while protective


12 proceedings are pending.


13   And then we have another Statute, 5-422 (a), that


14 basically sets out that there is a right for the


15 conservator, without court approval, to proceed.


16   MR. SHIFLET:  And the argument being that because


17 it's included in the statute it will always exist as


18 that authorization.


19   I think my first answer would be, you know, to


20 defer to the fact that the Court does have the author --


21 the Court has the authority to remove that particular


22 statutory paragraph 17 from its order should it choose


23 that to be appropriate.
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1   I think that discretion, you know, for what it's


2 worth, certainly alleviates that potential ambiguity if


3 you parse it out in that manner.


4   But other than that I would say to the extent


5 there's a valid argument that there's a conflict


6 between the statutes, I think the Court should just look


7 to the overall purpose of 62-2-203, which is that there


8 is permission to proceed with this proceeding, and you


9 know, where the language in the order alludes that it's


10 covered.


11   And in a case like this one where there was an


12 additional step to ensure the Court did in fact


13 authorize or approve proceeding with that -- exercising


14 that right, I think at least in this case any


15 discrepancy or conflict in those provisions would be


16 alleviated.


17   But until the statute revises the -- you know,


18 until the legislature revises those terms I don't think


19 that it would be appropriate to take someone, an alleged


20 incapacitated individual, who has otherwise complied


21 with the framework of how to proceed with a petition for


22 an elective share in terms of during the lifetime, and


23 within the time period from the surviving spouses death,


24 and has done so in all other manner.
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1   To read in these additional requirements based on a


2 potential conflict I think would be an injustice to that


3 individual when they're otherwise a protected person.


4   THE COURT:  And you would agree there are


5 principals of statutory construction that have to do


6 with trying to give the effect that's required to both


7 statutes, correct?


8  MR. SHIFLET:  That's correct.  Yes.


9   THE COURT:  All right.  And would you consider it


10 logical to think that if the Court has already


11 authorized a person to proceed that the Court still has


12 discretion if an elective share claim is brought to


13 tailor that remedy, whatever it is, to still protect the


14 protected person?  Or to have protected the individual


15 who would have -- I'm talking about a person who's still


16 alive.


17  Under these circumstances if the person was still


18 alive and you're looking at these two different statutes


19 that the Court always has discretion to protect the


20 protected person further if it's someway, somehow


21 considered to be a disadvantage to that person to


22 receive an elective share.


23   MR. SHIFLET:  I think absolutely the Court has the


24 ability, and I think the Court, currently as the law is


25 written, can do that in a number of ways.
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1   It can -- it can determine it's not appropriate to


2 include paragraph 17 from the statutory language.  It


3 can state affirmatively in the order of appointment, or


4 otherwise, that the -- this isn't -- exercising that


5 right by the conservator on behalf of the protected


6 person is not appropriate or not otherwise authorized.


7 But I think that can be done in the existing orders that


8 we have.


9   THE COURT:  Okay.  And Mr. Boyd, you have an


10 opportunity too to reply, but even if the motion to


11 dismiss were denied --


12   I mean, you've indicated that there might be


13 arguments that you would wish to promote per -- I think


14 it's 62-2-207, 206 or 207, that indicate that the


15 elective share should be charged with other provisions


16 that the decedent may have made.


17  MR. BOYD:  If we got to that point, that's correct.


18   THE COURT:  Okay.  All right.  So, go ahead.  Do


19 you have any reply to Mr. Shiflet?


20  MR. BOYD:  Well, just briefly.  I'm sort of


21 reiterating what I've already said, but 62-5-422


22 provides that unless the Court limits otherwise a


23 conservator has these powers without court approval.


24 And then 62-2-203 requires a court order to exercise


25 this.
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1   I think reading these statutes together it's clear


2 that in the case of an election the -- it's required to


3 have a court order to read these statutes together


4 without them being conflicting with each other.  And


5 that's just the argument I would make.


6   THE COURT:  Just -- you're just making an argument


7 that it must be a specific court order --


8  MR. BOYD:  Right.


9   THE COURT:  (Cont'd) related to the elective share


10 claim.


11  MR. BOYD:  Yes.


12  THE COURT:  All right.  All right, I think I've got


13 the arguments.


14   MR. SHIFLET:  I would only add two quick things.  I


15 think that -- well, as far as the charging the elective


16 share with prior contributions to the surviving spouse:


17   I would note that under that statute I believe


18 those gifts to the surviving spouse have to be at the


19 time of death.  I believe it is referenced in their


20 brief in support.


21   The contributions to her mortgage on the Florida


22 home, those were -- my understanding is they preceded


23 their marriage.  But in any case they occurred well


24 before the death -- his date of death.  So --
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1  THE COURT:  Well, I mean -- yeah.  That's something


2 that would be --


3  MR. SHIFLET:  Yeah.


4  THE COURT:  (Cont'd) gotten into down the road.


5  MR. SHIFLET:  Okay.


6  THE COURT:  So.


7  MR. BOYD:  I don't think we're at that issue.


8  THE COURT:  I don't think we are.


9  MR. SHIFLET:  I agree.


10  THE COURT:  Okay.


11   MR. SHIFLET:  The last thing that I was going to


12 say is I think regardless, even if this Court were to be


13 persuaded, and other courts were to agree, that the --


14 that there is a conflict between those statutory


15 provisions.


16   And somehow our -- we are required to have a court


17 order stand alone speaking to 2-203, which none of that


18 exists in the law as it's currently written.


19   But even if that were the case I think the Court's


20 principals of equity and fairness would take into


21 account the circumstances in this case where there were


22 other circumstances speaking to whether the Court


23 understood and had approval, granted permission to


24 proceed with this right.


25  THE COURT:  Em-hmm.
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1   MR. SHIFLET:  Even if such is limited to the


2 particular facts of this case.


3   THE COURT:  Okay, all right.  I think I've got it.


4 Let me read the cases and I'll get back to you.


5  MR. BOYD:  Thank you.


6  THE COURT:  All right.  Thank you all.


7  MR. SHIFLET:  Thank you Your Honor.


8  THE COURT:  Good arguments though.  It's a very


9 interesting case.


10  (Whereupon, that concludes this hearing.)
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1 PROCEEDINGS


2 THE COURT: All right. Next matter Morris v. Ligato?


3 MR. BOYD: Yes, Your Honor. I'm here Jim Boyd for


4 the Appellant.


5 THE COURT: All right. Give me one second. Start my


6 notes, Counsel. And who is here on behalf of Appellee.


7 MR. BOYD: I'm here for the Appellant, Your Honor.


8 THE COURT: Yes, sir and I -- Mr. Shiflet?


9 MR. SHIFLET: Your Honor, thank you for the


10 Respondent


11 THE COURT: Okay. For -- all right.


12 MR. SHIFLET: Yes Judge.


13 THE COURT: All right. Mr. Boyd, all yours.


14 MR. BOYD: Okay. Your Honor, this is an appeal from


15 probate court appealing the granting of an elective share to


16 the Respondent. Basically, a very brief recitation of the


17 state the important facts. This involves the estate of TJ


18 Martin, TJ Martin married Nelda Mae Young on April the 3rd,


19 2019. TJ Martin thereafter died on May 15th of 2023.


20 On September 6th 2023, two issue -- two orders were


21 issued by the York County Probate Court. One appointed Pam


22 Ligato as Conservator for Nelda Mae Young, and the other


23 appointed Ms. Ligato as Guardian for Nelda Mae Young. On


24 September 19th --


25 THE COURT: Okay. Hold on. I'm -- Mr. Boyd said I'm
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1 taking notes. So, she was appointed as both the Guardian and


2 the Conservator for the widow. Is that correct?


3 MR. BOYD: That's correct, Your Honor.


4 THE COURT: Okay. And the widow's name was again?


5 MR. BOYD: The -- Pamela Ligato was the Conservator


6 and the Guardian, Nelda Mae Young was the protected person who


7 --


8 THE COURT: Okay. And --


9 MR. BOYD: And --


10 THE COURT: -- she was Mr. Martin's daughter or his


11 wife?


12 MR. BOYD: That was his wife, Your Honor. TJ Martin


13 married Nelda Mae Young, April 3rd, 2019. And then --


14 THE COURT: Okay.


15 MR. BOYD: -- TJ Martin died May 15th, 2023.


16 THE COURT: Okay.


17 MR. BOYD: Okay. And then, after that, on September


18 19th, 2023, Pamela Ligato as Guardian and Conservatory for Ms.


19 Young, filed a summons and complaint seeking an elective share


20 for Ms. Young in the estate of TJ Martin. Thereafter, Ms.


21 Young, thereafter died but I don't think that's an important


22 fact. I don't think that affects the -- anything about this


23 case.


24 THE COURT: Okay.


25 MR. BOYD: Your Honor, the -- this involves the
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1 interpretation of statutes and particularly Section 622-203


2 states. I'm going to quote the statute and the care and the


3 case of a protected person. "The right of election may be


4 exercised only by order of the Court in which a protected


5 proceedings as to his property or pending." Nelda Mae Young was


6 a protected person on September 19th, 2023 when the summons and


7 complaint for elective share was filed. So, it was -- it is


8 necessary that an order of the Court allowing the right of the


9 election had to be, in place at that time that it was filed.


10 In this case, no order of the Court was obtained


11 before exercising the right of election. Now, the lower court


12 -- the probate court held in this order, that the order of the


13 probate court appointing Ms. Ligato as the Guardian and


14 Conservator satisfied 622-203 because it provided -- that the


15 order provided and it quoted the statute -- it quoted section


16 62-5422 that sets out the powers of a conservatory and


17 administration that order provided that the Conservator may act


18 without court approval to -- and it quoting from the order and


19 the statute prosecute or defend actions, claims or proceedings


20 in any jurisdiction for the protection of the estate assets of


21 the conservatory and the performance of their duties.


22 They -- the Court also further found that the


23 provisions in the guardianship order citing Section 625304B11,


24 which states that a Guardian may bring or Defendant any action


25 at lower equity satisfied provisions of 622203.
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1 So, the issue in this case, Your Honor, is does the


2 orders of appointing the conservatory and guardianship satisfy


3 the Section 622203 and our position is it does not. The -- in


4 625-422, that's the conservatorship statute states the


5 Conservator may do certain things without court approval. The


6 60 -- well, 622-203 specifically requires court order for an


7 exercise of the right of election.


8 So, we've got 422 saying conservator may do certain


9 things without court approval, but Section 622203 says you have


10 to have a court order to exercise the right of election. If


11 Section 623304 that's the conservatorship statute in 625422,


12 the guardianship statute it allows a Conservator -- a Guardian


13 to exercise the right of election then 622203 is meaningless


14 because all, well --


15 THE COURT: I mean, isn't this -- I mean I'll -- Mr.


16 Boyd this case is the first time I ever looked at these


17 statutes but I mean, the general rule, statutory interpretation


18 is the specific controls the general, isn't it? I mean, this is


19 --


20 MR. BOYD: That's right, that my point. That's one


21 of my points, Your Honor.


22 THE COURT: There's two general statutes that say the


23 conservator or the Guardian can file actions, but then there's


24 a very specific provision that says the elective share requires


25 a court order. So, let me hear from Mr. Shiflet on that point.
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1 Because Mr. Shiflet -- I mean, that seems to me to be pretty


2 clear that that specific statute trumps the generic language


3 and the Guardian and conservatorship statutes.


4 MR. SHIFLET: Yes, Your Honor. And I, you know, I've


5 got a bit of an outline in general response to Mr. Boyd and --


6 but I can jump straight to your question. I would say to the


7 Court that, you know, just as a preliminary nature, I think I


8 would agree with the characterization of the facts that are


9 relevant to the case.


10 I would also in large part agree with his


11 characterization of what the specific legal issues are. And


12 before I jump to that, let me say just in review and sort of to


13 define the parameters of what the legal issue is in this case,


14 we have these guardianship and conservatorship orders that were


15 issued prior to the date of the petition for exercising the


16 right to elect a share.


17 And where those orders did include language as Mr.


18 Boyd stated that authorized bringing any accident law or


19 [indiscernible] et cetera and you know. from there, I think


20 we've got no dispute then that the -- these orders proceeded


21 the petition being filed. And the Appellants made no argument


22 at any point that these were somehow technically not -- didn't


23 qualify as orders. And finally, that the language at issue in


24 the orders did not -- from a plain language the meaning of the


25 language having been used didn't somehow encompass the
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1 Petitioner's filing of the right to election.


2 Rather, this is a statutory construction argument and


3 that takes me to the question you had asked. I would agree in


4 a legal sense that the specific statute of 622203 versus


5 general statute, but here's what I would say. I think that


6 argument hinges on the Appellant’s contention that there's


7 conflict between the two statutes.


8 I would say there is no conflict between the


9 statutes. That is -- that's based on his argument that because


10 this language falls within the 625422A for example, that


11 because it's one of the 22 provisions that a Conservator's


12 authorized to take action on that somehow that they're then


13 allowed to do so without court approval but the -- that's kind


14 of the thrust to the point here.


15 I think this argument incorrectly presumes conflict


16 that doesn't exist. There's a misleading reliance or emphasis


17 on this -- the phrase without court approval. And notably a


18 failure to account for the language in 422, which is the first


19 line of the statute which says, except as otherwise qualified


20 or modified.


21 So, my point there being this court order, the


22 guardianship or in this case the conservatorship order includes


23 language that would otherwise authorize the right to election.


24 It is a court order and it -- the Court retains its discretion


25 to either include or not include that provision in the initial
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1 guardianship or conservatorship order.


2 And so, the Court's ability to fashion an order that


3 either does in fact empower the Conservator to take this action


4 or the Court's ability to not empower the conservator in that


5 order. The language in the statute that says without court


6 approval that contemplates these actions requiring court


7 approval subsequent to the initial order. Where the Court does


8 or does not or chooses whether to include that sort of


9 authority or not include it, which it has the right to do by


10 including it in the final order of guardianship or


11 conservatorship, the Court, of course, is approving the


12 Conservator's right to file a petition for elective share, but


13 I think the theme here is -- and we can get into the persuasive


14 authority from Nebraska and Minnesota.


15 I think -- and I think we need to though -- to


16 address the issue because by example he's offered authority


17 from Nebraska and Minnesota and to support this contention that


18 there's a conflict in our statutory scheme here. But I think


19 to do that you got to look at statutory language. He points to


20 the similarity between Nebraska and Minnesota's provisions


21 which correspond to our 622203. And if -- I don't know if I'm


22 able to do this through our system here I can share.


23 THE COURT: Mr. Shiflet, I'm less concerned about the


24 persuasive authority. Well, let me ask you another question.


25 The language of 622203 says the right of election can be
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1 exercised only by court order. It seems to me what you're


2 arguing is the probate court authorized the election. That's


3 something different that --


4 MR. SHIFLET: I'm sorry.


5 THE COURT: -- the statute says the actual election,


6 the choice to make the -- take the share can only be done by


7 court order. Your argument is the probate court authorized an


8 elect but that's not the same thing.


9 MR. SHIFLET: That's not my argument. My argument is


10 that the guardianship order was the -- or it was done this


11 petition --


12 THE COURT: No. The Guardian -- no. Listen to me,


13 just let me stop you. The guardianship order did not say grant


14 an elective share, did it?


15 MR. SHIFLET: No, what it said was the Conservator


16 was authorized to bring any accident.


17 THE COURT: You're arguing authorization, the statute


18 says the actual election -- the act of election must be by


19 court order.


20 MR. SHIFLET: And my -- our argument is that it was.


21 THE COURT: It wasn't.


22 MR. SHIFLET: Made that election and there was a


23 court order off -- court order.


24 THE COURT: No, but that's not -- that's two


25 different things. There's a -- you are arguing that the Court
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1 authorized the Guardian to make an election but the statute


2 says the full election must be by court order. I mean, isn't


3 that what it says?


4 MR. SHIFLET: I failed to see conviction.


5 THE COURT: The -- I think the statute means you have


6 to petition the Court for an order authorizing the election.


7 It says the election itself must be by court order.


8 MR. SHIFLET: Well, I think the statute just says the


9 election must be by court order. And I think there's a court


10 order that does authorize it. I don't think there's a


11 distinction between the two in this case.


12 And we can go into -- I think the reason the other


13 states are relevant here those state statutes, while they do


14 have that same sentence in question that you're talking about


15 pursuant to a court order they go on with exhaustive additional


16 requirements that are not present in South Carolina and go on


17 to require a Petitioner or the -- they go on to require the


18 order, in fact, to make specific findings that are not required


19 to be made in an order in South Carolina.


20 And I think that highlights the difference between


21 their statutory language and ours. That's the reason in those


22 jurisdictions, you have to both petition the Court for a court


23 order specifically to exercise the election. I think in South


24 Carolina, the language simply says, pursuant to a court order,


25 that's all it says.
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1 And I think there -- in this case, as the Court -- as


2 the probate court anticipated and ruled on below and set out in


3 her order there was in fact an order. And the language within


4 the order did authorize the petition -- the election to elect


5 the right -- to elective share. So, I -- while I kind of


6 understand the argument you're making I don't -- I failed to


7 see the distinction, at least within the plain language of the


8 statute as it's written and I've got another, a final argument


9 that sort of --


10 THE COURT: Okay.


11 MR. SHIFLET: -- brings all that home that I would


12 certainly want the opportunity to bring to the Court before we


13 go any further.


14 THE COURT: Get right in.


15 MR. SHIFLET: All right. So -- and I mean, in


16 addition -- and just as one additional illustration is the


17 point I was making, if Nebraska or Minnesota law were to apply


18 to this appeal right now, I think we'd be in a different


19 solution altogether. I think a court order from a guardianship


20 or a conservatorship in those jurisdictions, it necessarily


21 would fail the corresponding statute that requires these


22 additional findings. Because at the time the Court's entering


23 the initial guardianship or conservatorship order, it's not


24 going to include the findings that have then required in those


25 respective statutes. And once again, I emphasize those
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1 specific findings are part of the South Carolina statutory


2 structure.


3 But I think that to point that out is to say, you


4 know, from a statutory construction standpoint, you know, under


5 Hodges versus Rainey, where the statutory language is clear, a


6 court can't rewrite or inject matters that aren't in the


7 legislative language. And I think here, 622203, the language


8 just simply says, pursuant to a court order had the legislator


9 intended that or wanted to elaborate on what sort of order


10 would satisfy that statute, it could have included that


11 language or those requirements as the other jurisdictions did -


12 - it did not do so.


13 And then, you know, the final argument is from the


14 standpoint of principles of law and equity, I think here and in


15 accordance with 621-102, if you look at the underlying purpose


16 of 622-203, that means it's to safeguard the interest of the


17 protected person, the surviving spouse in this case. And I


18 think the purpose of that is to require prior court approval


19 before the right of election is exercised.


20 And I think it's very clear here and especially on


21 the facts of this case, that prior authorization or prior court


22 approval to exercise the right did in fact exist. And the a --


23 as was presented to the trial court through briefs -- trial


24 briefs and during the April 23rd hearing, you know, the Court


25 did hear facts and evidence that leading up to the filing of


0076







1 the petition, the Respondent through Counsel I did reach out to


2 the probate court and inquired whether the Court felt like any


3 additional order was necessary to satisfy the provisions of


4 622-203.


5 Mr. Boyd will point out there was a response from the


6 probate court guardianship coordinator that the Court had


7 looked at it and -- that -- essentially that nothing beyond the


8 guardianship conservatorship orders with their -- with the


9 language at issue nothing beyond that was necessary to comply


10 with 622203. And while I understand that an email's not in


11 order, I think that's just contemporaneous and highly relevant


12 evidence to the question of whether prior approval did in fact


13 exist. And it goes to the Court's intentions and expectations


14 about whether or not the Court had offered or extended prior


15 approval to exercise the right of election.


16 So, you know, even if Mr. Boyd who's, you know,


17 fashioned an excellent legal argument based on the, you know,


18 operations of statutes from another jurisdiction and even


19 taking into consideration your interpretation of 203, I would


20 say nevertheless on these facts, the surviving spouse and the


21 Petitioner acting on her behalf not only filed the petition


22 pursuant to a court order, which was the guardianship and


23 conservatorship order which did in fact -- I mean, they are in


24 fact orders and they in fact included language and provisions


25 that allowed for this to have been done.
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1 Nothing in the statute says that has to be done in a


2 separate or standalone order. There's no provisions that set


3 out the process or proceedings of a -- you know, there are


4 other provisions in the probate code which say state exactly


5 what a petition must include for various other petitionary


6 purposes. If you're filing a petition to do x, y, or z, the


7 provisions that need to be included in that position are set


8 out in detail. That's not the case here. It just says,


9 pursuant to a court order.


10 So, in summary or in conclusion, I would say it did


11 occur -- court -- according to a court order. I think the


12 permission or the prior approval did exist in that fashion but


13 nevertheless, to the extent any this order or a court beyond


14 this were to find that a specific order that -- whether it must


15 reference 203 directly or whatever may become the case.


16 And on the facts of this case, the Petitioner here


17 not only did it according to the order they did so after having


18 inquired taking additional steps to confirm nothing further was


19 needed. So, the question of, you know, whether they both


20 intended and attempted to ensure permission or prior approval


21 existed and to the question of whether the Court expects it or


22 anticipated that prior approval had been issued in satisfaction


23 of 2-203, I think it's just -- it -- from an equitable


24 standpoint alone I don't think finding that 203 includes these


25 other requirements that just aren't in the language. Applying
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1 that to the facts of this case would certainly be a miscarriage


2 justice. And I -- you know, I can go on if the Court has other


3 specific questions, I've kind of gone rapidly but --


4 THE COURT: Let me give Mr. Boyd a brief reply.


5 MR. BOYD: Well, Your Honor, I think you set it out


6 quite well, the Section 622203, that -- it's not a matter of a


7 court approval, it's a matter of a court order. It requires a


8 court order and that didn't happen in this case. And I think


9 it's pretty clear that is a specific statute that deals with


10 this particular situation and it has to be complied with. The


11 legislature is required that happen before a petition or a


12 complaint for election can be filed and I don't think it gets


13 any clearer than this.


14 THE COURT: Well, I'm Counsel, I'm going to take this


15 matter under advisement. I mean, I will say this is my first


16 encounter with this particular provision of the probate court,


17 so, I need to do some study and reading. And I appreciate the


18 argument on both sides, I need to think about it and I'll get


19 you an order as soon as I can.


20 MR. BOYD: Thank you, Your Honor.


21 MR. SHIFLET: Thank you, Judge.


22 (THERE BEING NOTHING FURTHER, THIS HEARING IS CONCLUDED)


23


24


25
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(Proceedings September 2, 2025)


THE COURT:  All right.  Are y'all ready?


MR. SHIFLET:  Judge, to be clear, Mr. Harshaw has


actually filed a notice of appearance in this, and he's


going to be arguing this motion.


THE COURT:  Okay.  Mr. Harshaw.  All right.  I give


you ten minutes.  We've got a G.S. trial and folks waiting.


Okay.  So I give Mr. Boyd five minutes to respond.


MR. HARSHAW:  Thank you, Your Honor.  May it please


the Court.


The reason for this motion is twofold.  We're asking


the Court to reconsider the finding that 62-5-304 and 5-422


would render 2-203 a nullity because all protected persons


have a guardian conservator, or both, and also that the


Court failed to rule on the equity of considering the


specific facts of this case, the probate court providing


instruction to the guardian and conservator's attorney.


THE COURT:  In that one, I mean, there's no such thing


as estoppel by a court employee.  I mean, I just -- unless


you can cite me a case on that focus on the other issue.


MR. HARSHAW:  Yes, Your Honor.  


And so this Court found conflict between 2-203, which


provides the right of election of the surviving spouse may


be exercised only during his lifetime by him or his duly


appointed attorney in fact.  
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In the case of a protected person the right of


election may be exercised only by an order of the Court in


which protected proceedings as to his property are pending.


And the Court found that that was in conflict with 5-422,


the general powers of the conservator.  


I think it's helpful for the Court to know the


definition of protective proceeding, which is defined by


62-5-101, part 20 there, and it means to -- it's a judicial


proceeding in which a protective order is sought or has


been issued.  And a protective order is defined in the same


statute in part 19, means an order appointing a conservator


or relating to the management of property of an


incapacitated individual.


The probate court has limited guardianships, limited


conservatorships to fulfill the requirements of 62-5-407,


and that provides that the Court shall exercise its


authority to encourage maximum self-reliance and


independence of the protected person and issue orders only


to the extent necessitated by the protective person's


mental and adoptive limitations.


I think the reporter's comments on that are helpful


also.  They provide in pertinent part each conservatorship


order should be tailored based upon the abilities and needs


of the protected person and only those rights which must be


removed based on clear and convincing evidence that the
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removal of the right is necessary for the wellbeing of the


protected person, should be removed.  


So they're not all automatically removed on the


finding that a guardian or conservator is needed.


So it's significant that the probate court exercises


its authority to remove a person's right to bring or defend


legal actions in themselves, and it's significant that the


Court assigns those powers to a guardian and a conservator.  


The general powers certainly express those, but the


general powers as set forth in 62-5-422 apply except as


limited or qualified by a court order and so the Court --


THE COURT:  I'm listening.  I'm just pulling up the


case.


MR. HARSHAW:  Yes, Your Honor.  Can and should


consider limitations and provide those as necessary.


It's contemplated that there are times and


circumstances that a conservator could be needed and the


conservator not have full fiduciary power as set out in


5-422.  And so it'd be possible for a guardian or a


conservator to be appointed, but the person to retain their


ability to bring or defend legal actions for themselves.


And in that case there's a situation for a person to bring


a protective arrangement under 62-5-405 if the person isn't


acting to protect their own interest.


THE COURT:  I mean, my argument -- your argument, as I
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understand it, is that because there are more narrowly


tailored protective orders, then that doesn't -- then


there's no conflict, right, because --


MR. HARSHAW:  Right.  The statutes aren't in conflict,


but they can be in harmony, and so it's not a matter of a


specific statute controlling a general because they can be


in harmony because there is the ability and the likelihood


that the orders should be tailored and not all powers


automatically granted in every situation, that 5-422 should


be a laundry list that then is limited based on the


abilities of the protective person.  


And so I think the Court does understand the thrust of


our argument there.  And then I think that that -- I think


the Court understands our argument on that, Your Honor.


THE COURT:  Okay.  If you want some argument on the


estoppel issue, I just -- I just don't think there's such a


thing as estoppel by court employees.  


MR. HARSHAW:  And I'm not aware of any estoppel in


that, but I do think that it's somewhat an issue of


fundamental fairness because of the nature of guardianship


and conservatorship proceedings.  


They are closely managed by the probate court.  They


are different in nature than other court proceedings and so


it's not unusual to inquire of the Court of what would be


required in a situation like that.  
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And that's where we think that fundamental fairness


because of the Court ordering, and it leaves a situation if


the Court had said this is all that's required in something


where it's very common for the Court to weigh in, what is


the guardian and conservator to do, what option do they


have if there's no application or petition to file based on


the instruction of the Court.


THE COURT:  I mean, but, I mean, I sit as an appellate


court.  My job is to correct errors of law.  And if I


believe that the lower court made an error of law, I have


to -- I have to correct it even if that error involved


telling a party the wrong thing.  I mean, I -- I mean,


that's my job, is to correct errors of law.


I just don't think equity extends as far as me saying,


well, if a lower court judge told a litigant the wrong


thing -- and, I mean, I could be wrong.  The Court of


Appeals may say that probate court was right and I was


wrong.  That may very well happen but -- but I have to do


the best I can, and in my view the probate court is wrong


on this issue and I have to correct it.  


And I understand that's frustrating for a litigant who


is following the advice of the probate court.  But I just


don't think I can say because the judge -- that's the


reason that I -- that appellate courts exist, is to correct


errors made by other courts, including in this case advice
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that was given.  


And the other thing I think we have to be careful, my


understanding this was advice not given by the judge but by


court staff.


MR. HARSHAW:  I believe it was actually from Judge


Woodruff.


THE COURT:  And I just, I mean, the reason I -- the


reason the appellate courts exist is to correct errors of


law.


MR. HARSHAW:  And, Your Honor, in this situation we're


just trying to be sure that it's fully raised and ruled on.


THE COURT:  I understand.


Mr. Boyd.


MR. BOYD:  Your Honor, 62-3-304 and 62-5-422 basically


allows a conservator to act without a court order in


certain circumstances, one of them bringing an action.  


But 62-2-203 requires a court order.  But the other


two 304 and 422, allow action without a court order.  


In every case the conservator brings a right of


election or a court order is required.  I mean, that's the


gist of my argument.


It's a specific statute dealing with a specific


situation and it controls over the general statute.  I


mean, I think that's a clear proposition of law.


THE COURT:  I agree.  I mean, I gave this matter


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0088







     9


considerable thought before I ruled the first time, and I


understand.  I mean, it's basically a novel issue in South


Carolina.  I mean, I did the best I could and I think, I


still think, I'm correct.  


Additionally, Mr. Boyd says, I mean, 62-203 -- I'm


reading the statute -- in the case of protected person the


right of election may be excused only by order of the Court


in which protective proceedings are pending.  


So it only even applies to people who already have a


protective order from that court, and it says that the


right of election can then only be excised by court order.


I just -- I don't think that that can be the same


order as the order that provided for the guardian or the


conservator.


MR. HARSHAW:  And I guess that's the fundamental


disagreement on this, because the protective order is the


appointment of the conservator and the power is


specifically enumerated because the Court has to consider


and weigh each of those powers as to whether they are held


by the protective person or removed.


THE COURT:  I mean, I understand that, but in the end


I fundamentally agree with Mr. Boyd that that is the case


for normal powers to buy and sell property, do all of these


things, but this statute says this particular legal right


must be exercised by court order, and meaning they have to
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go get the judge to approve it.


So I understand your argument.  Again, the Court of


Appeals may tell me I'm wrong and I will -- in that case


I'll happily have the remand hearing, but I have to do the


best I can.  I think I was right the first time.


MR. HARSHAW:  Thank you, Your Honor.


THE COURT:  Thank you, Counsel.


END OF REQUESTED TRANSCRIPT OF RECORD
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Reporter for the Seventh Judicial Circuit of the State of


South Carolina, do hereby certify that the foregoing is a
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proceedings had and evidence introduced in the trial of the


captioned cause, relative to appeal, in the Common Pleas


Court for York County, South Carolina, on the 4th day of


September 2025.


I do further certify that I am neither of kin, counsel


nor interest to any party hereto.  


January 1, 2026 


s/Linda D. Moffitt 
___________________________ 


Linda D. Moffitt 
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From: Olsen, Scott
To: John Mark Shiflet; "Rebecca McNerney"
Cc: Amanda Cordell; Amber Lingerfelt
Subject: RE: 2023GC4600004/5; NELDA MAE YOUNG
Date: Wednesday, September 13, 2023 7:44:28 AM
Attachments: image003.png
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John,


Judge Woodruff says that is covered by both Orders (paragraph 17 is in the 
Conservatorship Order 2023GC4600004). Since at this time there are no pending 
protective proceedings, no additions are necessary.


Thank you,


Scott Olsen
GC Coordinator
Probate Court
York County Government


Scott.Olsen@yorkcountygov.com
Phone: 803-684-8513
Fax: 


CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole use of the
intended recipient(s) and may contain confidential, proprietary, and/or privileged information protected by
law. If you are not the intended recipient, you may not read, use, copy, or distribute this e-mail message or
its attachments. If you believe you have received this e-mail message in error, please contact the sender
by reply e-mail or telephone immediately and destroy all copies of the original message. "Any information
provided on this email, including any attachments, may be subject to the South Carolina Freedom of
Information Act and may be disclosed to third parties in accordance with applicable law."
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EXHIBIT _A_ Email Correspondence with Probate Court 


0092



mailto:Scott.Olsen@yorkcountygov.com

mailto:johnmark@csblawfirm.com

mailto:rebecca@rebeccamcnerneylaw.com

mailto:mandy@carolinaadoptionlaw.com

mailto:Amber@csblawfirm.com

https://url.emailprotection.link/?bo-uAEDwV-pcJZjW2AWiJYilYEaKYmxDsYBmHOLcJyiMPBX-DR0cPJyOX7STFMdZTdmvlQKgMqYwDfLH_phR6kA~~

https://url.emailprotection.link/?bUU7m4NfMS_EWGtH1yojBHa6fj6z92FqoAbiPV9QGoGVAIFsUOk-hxq7hE-T8h3vcQpDVhMqrk1MzVMYEC2uGaMAffyqFDIpuT2rNfid3wECAwJd1MbNTNN2SJnGfqvCt

https://url.emailprotection.link/?bVO2q0UXR235wN_yOnM0Fjtk1mVgcH0Z0VLxUUgm4Y-G0kX-6esPRAsnaPg4QFUp62FSrpzqVB--CpKIYryl-yYtscxOC_ZQ7KJw_dIGug0vwxrYWAde9oO5YUKsnAKJt



Jok M. Shaftet


















































Subject: RE: 2023GC4600005; NELDA MAE YOUNG


Scott:
I have one additional follow up concerning the guardianship order. I was preparing to 
file the Petition for Elective Share in the TJ Martin estate on behalf of Nelda Mae Young, 
and I saw the language from § 62-2-203 stating,


In the case of a protected person, the right of election may be exercised only by order 
of the court in which protective proceedings as to his property are pending.


Can Judge Woodruff advise whether I need to request an additional line item addressing 
exercising this right, or would the current paragraph (17) be sufficient to allow the Conservator 
to file this petition on behalf of Nelda in her husband’s estate?


John Mark Shiflet


Associate Attorney
Bradford Espinoza, P.A.
4 East Liberty Street
PO Box 977
York, SC 29745
803-684-4888 phone
803-684-4488 fax


CSBLAWFIRM.COM


The information contained in this message and any attachments is intended only for the use of the individual or entity to which it is addressed, and may 
contain information that is privileged, confidential and exempt from disclosure under applicable law. If you have received this message in error, you 
are prohibited from copying, distributing, or using the information. Please contact the sender, immediately by return e-mail and delete the original message.


WARNING!   WIRE FRAUD AND E-MAIL HACKING/PHISHING ATTACKS ARE ON THE RISE. For your protection, all wire transfers MUST be confirmed via telephone 
with Bradford Espinoza, P.A. PRIOR to initiating the wire transfer. Only accept wiring instructions from a verified source, independently confirmed. Bradford 
Espinoza, P.A. will only provide wiring instructions by secure (encrypted) e-mail or in person. We are not responsible for any wire(s) sent by you to an incorrect 
bank account.


From: John Mark Shiflet <johnmark@csblawfirm.com> 
Sent: Tuesday, September 12, 2023 4:28 PM
To: Olsen, Scott <Scott.Olsen@yorkcountygov.com>; 'Rebecca McNerney'
<rebecca@rebeccamcnerneylaw.com>
Cc: Amanda Cordell (mandy@carolinaadoptionlaw.com) <mandy@carolinaadoptionlaw.com>;  <Amber@csblawfirm.com>
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John Shiflet
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CERTIFICATE OF COUNSEL 


____________________ 


The undersigned hereby certifies that the Record on Appeal contains all material 


proposed to be included by any of the parties and not any other material.  


March 27, 2026 


s/John M. Shiflet____________________ 
John Mark Shiflet (SC Bar No. 0079692) 
York County Law John Mark Shiflet  
3 Congress St. N. 
York, SC 29745 
803-792-8853 phone
JohnMark@YorkCountyLaw.com


Attorneys for Appellant 
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Sent: Friday, March 20, 2026 1:01 PM
To: James W Boyd <james@jwbnotguilty.com>
Cc: Anjl Gray <agray@jwbnotguilty.com>; 'Daniel Harshaw' <Daniel@faulknerlawfirm.com>
Subject: In Re TJ Martin (25-2217)
 
Jim,
This email is to confirm you consent  to our request (pursuant to Rule
212(b) SCACR)  to amend/supplement the Record on Appeal: replacing
the Transcript of Appeal Hearing from April 15, 2025 with a corrected version,
referenced in the below email chain; and adding the trial court exhibit,
Email Correspondence with Probate Court September 13, 2023.
 
As soon as we receive the corrected transcript, I will reserve the
amended Record on Appeal and file the same along with the amended
designation of matter.
 
Thanks,
 
John Mark Shiflet
Attorney at Law
3 Congress St N.
York SC 29745
Phone: (803) 792-8853
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