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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas
Steven C. Kirven, Master-in-Equity

C/A No. 2023-CP-37-00180

JULT. EVANS, .eoneiniieiiiiiiiiiii it ettt et ee e et reeee e st sseeeeaaans Appellant,

Wynward Pointe Owners Association, InC.,.........c.ccoeviiiiiiiiiiiiiiiin e Respondent.

NOTICE OF APPEAL

Pursuant to Rules 201 and 203 of the South Carolina Appellate Court Rules, the Appellant,
Jill T. Evans, hereby appeal the Order issued by the Hon. Steven C. Kirven, Master-in-Equity for
Oconee County, dated March 25, 2026.

Respectfully submitted,

s/Daniel L. Draisen
Daniel L. Draisen, SC Bar No. 13536
The Injury Law Firm, P.C.

1805 N. Boulevard

Anderson, South Carolina 29621
daniel@injuredSC.com

March 31, 2026
Anderson, South Carolina





Other Counsel of Record:

Samuel F. Albergotti, Esq.
JONES LAW FIRM, P.A.

P.O. Box 987

415 N. Main Street

Anderson, South Carolina 29622
Attorney for Respondents





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas
Steven C. Kirven, Master-in-Equity

C/A No. 2023-CP-37-00180

JUL T BVANS, o cuvs oo v e sesm s sevissmies s sesi s shs i sie et v Appellant,

Wynward Pointe Owners Association, INC.,...csvemiseneersmiissmissssssssessasssa Respondent.

PROOF OF SERVICE

I certify that I served copies of Appellant’s Notice of Appeal by e-mail and by United States
Mail, postage paid, addressed to:

sam(@jonesfirm.com

Samuel F. Albergotti, Esq.
JONES LAW FIRM, P.A.

P.O. Box 987

415 N. Main Street

Anderson, South Carolina 29622
Attorney for Respondents

s/Daniel L. Draisen

Daniel L. Draisen, SC Bar No. 13536
The Injury Law Firm, P.C.

1805 N. Boulevard

Anderson, South Carolina 29621

Dated: March 31, 2026
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) Docket #: 2023-CP-37-00180
COUNTY OF OCONEE )
JILL T. EVANS,
Plaintiff,
Vs.
WYNWARD POINTE OWNERS FINAL ORDER
ASSOCIATION, INC,,
Defendant.

This matter came before me for a two-day bench trial on October 15, 2025, pursuant to an
Order of Reference dated March 15, 2024, referring this matter to me to take testimony, make
findings of fact and conclusions of law, and issue a final Order in this action, with any appeal to
be directed to the South Carolina Court of Appeals. The parties were represented at the trial by
Daniel L. Draisen, The Injury Law Firm, P.A., Attorney for the Plaintiff Jill T. Evans, and
Samuel F. Albergotti, Jones Law Firm, P.A., attorney for the Defendant Wynward Pointe
Owner's Association, Inc. I'have carefully considered the pleadings, the stipulations of the
parties, the exhibits, the testimony presented, the written and oral arguments submitted, and the
other matters properly before the Court. In addition, at the request of both parties, I viewed the
subject property at night-time on December 4, 2025, so that I could assess the underwater fishing

light at issue and its effect on the surrounding property.

I. FINDINGS OF FACT

Based on all of the foregoing, I make the following findings of fact and conclusions of
law, and grant the relief set forth below:
The parties stipulated to a number of facts which are incorporated into these findings of

fact. See, Defendant’s Exhibit 1. The stipulated facts are as follows:

1. Wynward Pointe subdivision (the “Subdivision”) is located on the shores of Lake
Keowee, in Oconee County, South Carolina.
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The Plaintiff Jill T. Evans owns Lot 18, Wynward Pointe subdivision (“Lot 18”),
as shown on plat recorded in the Office of the Register of Deeds for Anderson
County, South Carolina, in Plat Book A645 at pages 7 and 8.

Plaintiff and her husband, Albert E. Evans, Jr. took title to Lot 18 by deed from
Crescent Resources, Inc. to Albert E. Evans, Jr. and Jill T. Evans dated January 4,
1999, and recorded on January 14, 1999, in the Office of the Register of Deeds for
Oconee County, South Carolina, in Records Book 1012 at page 168:

Albert E. Evans, Jr. died testate on April 5, 2015, leaving his interest in Lot 18 to
the Plaintiff Jill T. Evans. Jill T. Evans is now the sole owner of Lot 18.

Plaintiff and Albert E. Evans, Jr. took title to Lot 18 subject to the Declaration of
Covenants, Conditions and Restrictions for Wynward Pointe recorded December
8, 1998, in the Office of the Register of Deeds for Oconee County, South
Carolina, in Records Book 1006 at page 156. (the “Original Protective
Covenants”).

The following amendments, or purported amendments, to the Original Protective
Covenants have been recorded:

a. Supplemental Declaration for Wynward Pointe (Phase II) dated
September 8, 1999, and recorded September 8, 1999, in the Office
of the Register of Deeds for Oconee County, South Carolina, in
Records Book 1049 at page 345 (the “1999 Amendment”);

b. Second Supplemental Declaration for Wynward Pointe to Amend
Declaration of Covenants, Conditions, and Restrictions for
Wynward Pointe All Phases dated August 12, 2008, and recorded
September 4, 2008, in the Office of the Register of Deeds for
Oconee County, South Carolina, in Records Book 1681 at page 1
(the “2008 Amendment”);

c. Third Supplemental Declaration for Wynward Pointe to Amend
Declaration of Covenants, Conditions and Restrictions All Phases
dated March 8, 2016, and recorded May 5, 2016, in the Office of
the Register of Deeds for Oconee County, South Carolina, in
Records Book 2179 at page 38 (the “2016 Amendment”);

d. Amended and Restated Declaration of Covenants, Conditions and
Restrictions for Wynward Pointe dated March 24, 2018, and
recorded April 2, 2018, in the Office of the Register of Deeds for
Oconee County, South Carolina, in Records Book 2348 at page
249 (the “2018 Amendment”);

e. First Supplemental Declaration to Amend the Amended and
Restated Declaration of Covenants, Conditions and Restrictions for
Wynward Pointe, All Phases, dated December 15, 2022, and
recorded December 16, 2022, in the Office of the Register of
Deeds for Oconee County, South Carolina, in Records Book 2889
at page 190 (the “2022 Amendment”); and

Page 2
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f. Amended and Restated Declaration of Covenants, Conditions and
Restrictions for Wynward Pointe dated June 20, 2023, and
recorded June 22, 2023, in the Office of the Register of Deeds for
Oconee County, South Carolina, in Records Book 2955 at page 1
(the “2023 Amendment”).

7. The original Bylaws of the Wynward Pointe Owners Association, Inc. (the
“Association” were recorded with the original Protective Covenants.

8. The Amended Bylaws of the Association were adopted at the annual meeting of
the Association in 2015. Pursuant to the S.C. Homeowners Association Act, S.C.
Code Ann. Section 27-30-130 (1976), said Amended Bylaws were recorded on
July 3, 2018 in Records Book 2375 at page 34.

9. The Original Protective Covenants contain the following amendment provision:

Article 11, Section 3. Amendment. The covenants,
conditions, and restrictions of this Declaration may be amended at
any time and from time to time by an agreement signed by Owners
holding a majority of votes appurtenant to the Lots which are then
subject to this Declaration; provided however, that such
amendment must be consented to by Declarant so long as
Declarant is the Owner of any Lot in the Development or of any
Additional Property. Any-such amendment shall not become
effective until the instrument evidencing such change has been
filed of record.

Notwithstanding the foregoing, the consent of a majority of the
Owners of Lots, plus the written consent of the Declarant, shall be
required to contract the land in the Development, to withdraw any
portion of the Property from the requirements of this Declaration,
or to restrict or revoke Declarant's right of enforcement as provided
for in Section 11.1 of the Declaration.

Notwithstanding the foregoing. no such consent shall be
required for any addition or amendment which Declarant is
authorized to make under other Sections of this Declaration,
including without limitation Section 2.2! and Section 3.2(d).

Notwithstanding anything in this Section 3 to the contrary,
Declarant may, at Declarant's option, amend this Declaration
without obtaining the consent or approval of any other person or
entity if such amendment is necessary to cause this Declaration to
comply with the requirements of FHA. VA. the Federal National
Mortgage Association or other similar agency. Declarant, without

! This section allowed Crescent Resources, Inc. to add additional property to the subdivision by supplemental
declaration, which Crescent Resources did in the First Supplement Declaration recorded on September 8, 1999, in
Records Book 1049 at page 345.
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10.

1.

12.

13.

14.

15.

obtaining the approval of any other person or entity, may also
make amendments or modifications hereto which are correctional
in nature only and do not involve a change which materially
adversely affects the rights, duties or obligations specified herein.

(the “1998 Amendment Provision™)

The 1998 Amendment Provision was in effect at the time of the recording of the
2018 Amendment, the 2022 Amendment, and the 2023 Amendment.

Prior to the recording of the 2018 Amendment, Crescent Resources, Inc. had
conveyed all of the lots in the subdivision, and its consent was, and is, no longer
required to amend the protective covenants of Wynward Pointe subdivision under
the 1998 Amendment Provision.

For purposes of this litigation, the parties stipulate to the validity of the 1999

- Amendment, the 2008 Amendment and the 2016 Amendment.

The parties stipulate that the 2018 Amendment and the 2022 Amendment were
not validly adopted.

With regard to the 2023 Amendment, the parties stipulate that the Amendment
drafted and proposed by the Homeowner’s Association was distributed to all Lot

Owners in Wynward Pointe via e-mail dated May 22, 2023 (the “May 22 Email”).

The May 22 Email included a copy of the proposed 2023 Amendment, and an
example signature page.

The May 22 Email stated:
Dear Wynward Pointe Neighbor,

Greetings, we hope this email finds you and your family
well, and looking forward to another beautiful summer
season on Lake Keowee.

" As discussed at our recent Annual meeting, we want to provide an
update on the lawsuit our Association received in March from a
Wynward Pointe neighbor.

To respond to the lawsuit we hired Mr. Sam Albergotti, a very
experienced attorney in HOA matters on Lake Keowee. During a
legal review it was determined that the voting process performed to
approve our current 2018 protective covenants was incorrectly
performed with less than 50% approval of the Association property
owners. This issue was caused by a misinterpretation of our voting
rules, and an honest mistake by our prior 2018 Board members. It was
also determined that the 2022 amendment may not have been
properly adopted.

Page 4
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To resolve these issues the current Board has drafted a proposed
Amended and Restated Covenants, Conditions and Restrictions for
the subdivision (“Protective Covenants™), consolidating our original
Protective Covenants with amendments to date, including the 2018
and 2022 amendments.

The proposed amendment will amend the subdivision’s existing
covenants as follows:

¢ Consolidate our original Protective Covenants with amendments
to date, including the 2018 and 2022amendments.

e (Clarify and revise the lighting requirements for Docks, Piers and
Boat Houses (Article 7, Section 22).

¢ Modernize the method of amending our Protective Covenants for
the future (Article 11, Section 4), to provide amendment by
membership vote, rather than the current onerous requirement of
obtaining physical signatures from a majority of lot owners, with
2 witnesses and notarization required for recording in the Oconee
County Register of Deeds. This amendment method is generally
in line with that used by other modern subdivisions in our area. It
also makes the method of amendment of our Protective Covenants
consistent with the method already in place for the amendment of
our Bylaws.

A copy of our proposed Amended and Restated Protective Covenants
are attached for your review. We have posted a “red-line” copy of the
revisions on our website. The red-line attempts to compare the 2018
Amended and Restated Declaration with the one the Board now asks
you to adopt, with additions underlined, and deletions shown in
strike-through text.

To facilitate the covenant approval process we will have a signing
meeting this Thursday, May 25th from7:00-9:00 PM at the
Keowee Key Event Center. Please stop by any time during this 2
hour period to sign the form for your lot (see attached example).
Board members will also be available to answer any questions you
may have.

Physical signatures from each lot owner (for example, both husband
and wife if the lot is owned by a married couple), will be required to
complete the form for your lot(s). Each owner must also bring a
Driver’s License or approved ID for this process.

If you are unable to attend the signing meeting on Thursday, a Board

member will reach out to you directly to determine a convenient time
or method to complete the approval process.
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16.

17.

18.

19.

20.

21.

22.

Thank you in advance for your help and support, and for making
Wynward Pointe a great place to live.

Wynward Pointe Board of Directors
With regard to the 2023 Amendment, the parties stipulate that:

a) At the time of the Amendment, there were 117 Lots in the
Subdivision;
b)  The relevant amendment provision for any amendment to the

Protective Covenants (the “Amendment Provision”) was contained in
Article 11, Section 3 of the Original Protective Covenants;

c) Pursuant to the Amendment Provision, any amendment to the
Protective Covenants required the signatures of the owners of at least
59 of the Lots in the Subdivision; i.e. a majority.

d) The Board obtained the signatures of the owners of less than 59 of the
Lots in the Subdivision at the “signing meeting” on May 25, 2023.

e) The Board obtained the signatures of 67 of the Lots in the Subdivision
either at the signing meeting or over the next several weeks, and prior
to the recording of the 2023 Amendment. The recorded 2023
Amendment was signed by the owners of 67 of the Lots in the
Subdivision.

Lot 18 is encumbered by the Original Protective Covenants, as they have been
validly amended.

Lot 18 is adjacent to the Lake Keowee shoreline.

Vivian Henry, as Trustee of the Patrick D. Henry Revocable Trust dated April 17,
2000, and as Trustee of Vivian M. Henry Revocable Trust dated April 17,. 2000,
owns Lot 17, Wynward Pointe, which is located adjacent to, and to the east of,
Lot 18. When facing Lot 18 from Wynward Pointe Drive, Lot 17 lies to the right
of Lot 18.

Duke Energy owns the waters of Lake Keowee, the land under such waters (the
“Lake”), and the surrounding strip of land between the Lake and an elevation line
located 804 feet above Mean Sea Level (the “804 Line™).

The 804 Line constitutes the boundary (the “Project Boundary”) between the Lots
in Wynward Pointe subdivision, including Lot 18, and the property owned by
Duke Energy (the “Duke Property™).

The shoreline and waters of Lake Keowee are managed by Duke Energy pursuant
to a license from the Federal Energy Regulatory Commission (“FERC”). As a
part of its management of Lake Keowee, Duke Energy promulgated the Keowee-
Toxaway Shoreline Management Plan (“SMP”) and the Keowee-Toxaway Project
Shoreline Management Guidelines (“SMG™), each dated September 1, 2014.

Page 6

08100LE£d40€20Z#3SVYI - SYI1d NOWWOD - 3INODJO0 - Nd 81:€ GZ BN 9202 - 3114 ATIVOINOHLOTI3





23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

The Plaintiff acquired and holds a permit issued by Duke Energy Corporation
which authorizes her to have, to use, and to maintain a dock on Lake Keowee.
Plaintiff has a dock (the “Dock™) on Lake Keowee pursuant to said permit.

The Plaintiff’s Dock is located below the 804 Line and is located entirely on the
Duke Property lying outside of Wynward Pointe subdivision.

In late June or early July of 2022, the Plaintiff installed an underwater fishing
light (the “Fishing Light”) within Lake Keowee. The Fishing Light moves from
time to time, but has been located in the area either under, or adjacent to,
Plaintiff’s Dock.

The Fishing Light is powered by an electrical cable (the “Electrical Cable”) built
into the Fishing Light which runs to, and is plugged into, an electrical outlet (the
“Electric Outlet”) on Plaintiff’s Dock. The electricity on Plaintiff’s Dock is
connected to the electrical service for Lot 18.

The Fishing Light is attached by the Electrical Cable to a weight that rests on the

lake floor. The Fishing Light floats approximately three (3”) feet above the weight
and the lake bottom.

Since installing the Fishing Light, Plaintiff has left the Fishing Light on from dusk
to sunrise, seven (7) days a week, 365 days per year, and whether Plaintiff is at
her home on Lot 18, or away from said home. Plaintiff intends to continue to
leave the Fishing Light on in the same manner in the future.

Plaintiff is an avid fisherwoman, and Plaintiff contends that the Fishing Light
promotes fish spawning and the attraction of fish to the area around Plaintiff’s
dock.

The Fishing Light is, at all times, submerged underneath the waters of Lake
Keowee and is positioned several feet below the water’s surface. The depth of the
light below the surface of the lake varies from time to time, depending on the
water level of Lake Keowee.

The Fishing Light generally stays in the location where it is placed by the
Plaintiff; however, the Plaintiff and water currents and water movement move the
light around from time to time.

The Electrical Outlet that the Fishing Light is plugged into is located on a post
(the “Post™) which supports the roof of Plaintiff’s Dock. Part of the Electrical
Cable is secured to the Post with zip ties and part of the Electrical Cable is in the
water itself.

In her Complaint, the Plaintiff disputes the validity of the enactment of the 2023
Amendment, and seeks declaratory and injunctive relief that any Wynward Pointe
subdivision restrictions or amendments are invalid to the extent they seek to
restrict or regulate activities outside the boundary of the Subdivision, and in
particular below the .804 Line.
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In addition, based on the evidence presented, the Court makes the following additional
findings of fact:

34. The Plaintiff Jill Evans owns a home on Lake Keowee in Wynward Pointe
subdivision (the “Subdivision™). The Subdivision is an upscale subdivision developed by
Crescent Resources, Inc. Crescent Resources, Inc. is commonly known to have been a wholly
owned subsidiary of Duke Energy, which has at all relevant times owned and controlled Lake
Keowee. I take judicial notice of that fact.

35. The Defendant Wynward Pointe Owners Association, Inc. (the “Association”) is the
property owners association for the Subdivision.

36. The property line between the lots in the Subdivision and Lake Keowee is referred
to as the 804 Line, because it was established by Duke at an elevation which runs 804 feet above
mean sea level.

37. The original Covenants for the Subdivision (the “Original Covenants™) were put in
place in 1998 by Crescent Resources, and amended in 1999, 2008 and 2016. Both sides agree
that the Original Covenants and those amendments were valid and enforceable. Further

amendments were attempted in 2018 and 2022 which both sides agree were not validly adopted.

The dispute flows from the 2023 amendment which Ms. Evans contends was not validly adopted.

38. The Original Covenants as amended through 2016 contained language prohibiting
nuisances in fairly general terms. Those covenants also contained a number of provisions
regulating placement of docks (sometimes called “piers”) below the 804 Line, in terms of use,
height, size and design of docks and also other activity by the residents of the Subdivision below
the 804 Line. The 2023 Amendment revised and clarified the provisions of the Original
Covenants as to what constitutes a nuisance and in particular the effect of exterior lighting and
underwater fishing lights in terms of regulation of same. Specifically, the 2023 Amendment
mandated that dock lighting and underwater fishing lights, and most other exterior lighting, must
be turned off between 11:00 p.m. and sunrise.

39. Ms. Evans is an avid fisherwoman, and she installed an underwater fishing light in
Lake Keowee beside her dock to attract fish. She leaves the underwater light on all night, 365
days a year, whether or not she is in residence at her home. The fishing light projects light into

Ms. Evans’ neighbors’ windows all night, and disturbs their use and enjoyment of their property.
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Immediately after the installation of the underwater fishing light, the Association received
complaints from Ms. Evans’ neighbors about the light.

40. Attempts to reach a resolution were unsuccessful. Ms. Evans filed this lawsuit in
March of 2023, seeking to validate her continued use of the fishing light.

4]1. On June 22, 2023, the Subdivision recorded an Amended and Restated Declaration
of Covenants, Conditions and Restrictions for Wynward Pointe (the "2023 Amendment").

42. The Association filed a counterclaim, seeking declaratory and injunctive relief as to
the validity of its covenants, and requiring Ms. Evans to comply with the Protective Covenants

by turning off her underwater fishing light during the hours from 11:00 p.m. until sunrise.

II. ISSUES PRESENTED

Ms. Evans filed her Statement of Issues to be Resolved at Trial on July 2, 2025, which
defined the following issues she wished to have addressed and resolved at trial:
1. Were the 2023 covenant amendments properly adopted and ratified by a

majority of the lot owners?

a. As the Association sponsored and drafted the 2023 Covenant
Amendments, notified the Owners of the proposed Amendments,
circulated the proposed Amendments, and noticed a “signing meeting”
for 3 days after notification for purposes of seeking approval of the
Amendments by e-mail from the Association to the Owners (i.e.,
utilizing the authority granted to the Association by the Covenants),
was the Association required to adhere to the Notice provisions of the
Association Bylaws and to give the Owners not less than 30 day and
not more than 60 day notice of a “special meeting” called for the
purpose of discussing and adopting the 2023 Amendments?

b. Was the Association required to obtain the necessary “votes” or
signatures of a majority of the Lot Owners at the “signing meeting”
noticed and called by the Association for the purpose of discussing and
adopting the proposed 2023 Covenants Amendments?

c. Did the Association comply with the requirements of the South

Carolina’s Nonprofit Corporation Act of 1994, § 33-31-101 et seq.,
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(“Act”), with regard to the 2023 Covenant Amendments, particularly
with regard to notice and by providing the required alphabetical list of
the names of all its members who are entitled to be notified of the
meeting, listing members by classification of membership, showing the
address and number of votes each member is entitled to at the meeting,
and making the list of members available for inspection...for the
purpose of communication...concerning the meeting beginning the day
after notice is given of the meeting for which the list was prepared and
continuing through the meeting as required by the Act?. Id. § 33-31-
720(a), (b).

d. Do the signature pages attached to the 2023 Covenant Amendments
sufficiently indicate their purpose and intent, indicate what version of
the proposed Amendments were being considered, and whether a
signature by a Lot Owner was a vote “for” or “against” adoption of the
2023 Amendments?

2. Are the Wynward Pointe subdivision covenants, restrictions, or amendments
thereto invalid to the extent they seek to restrict or to regulate use or activities
occurring outside property located within the subdivision, and in particular,
below the 804 line?

3. Can the Association declare actions, activities, or uses occurring outside
property located within the subdivision a nuisance and prohibit Owners by
restrictive covenant from engaging in such actions, activities, or uses
occurring on property outside the subdivision, and in particular below the 804
line?
In addition to the issues specified in that document, Ms. Evans has raised a number of
additional issues which will be addressed.
The Association seeks a declaration that the operation by Plaintiff of the Underwater
Lights during the hours between 11:00 p.m. and sunrise violates the Protective Covenants;
and that the provisions of the Protective Covenants which apply to Plaintiff’s boat dock, the
area around said boat dock, and the property of Duke Energy which lies adjacent to
Plaintiff’s lot are valid and enforceable against Plaintiff and Plaintiff’s lot.
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In addition, the Association asks for a permanent injunction prohibiting Ms. Evans from

operating her underwater fishing lights during the hours between 11:00 p.m. and sunrise.

III. MSs. EVANS’ VIOLATION OF RELEVANT PROVISIONS OF 2023 COVENANTS

The 2023 Covenants provide, in part, as follows (emphasis added):

ARTICLE 7
RESTRICTIONS

% %k %

Section 18.  Nuisances. No noxious or offensive trade or activity shall be
carried on or upon any Lot or in any residential dwelling or outbuilding, nor shall
anything be done thereon which may be or become an annoyance or nuisance to
the neighborhood. No substance, thing or material shall be kept upon any Lot
that will emit foul or obnoxious odors, that will cause any noise, or emit any
external light pollution which will or might disturb the peace and quiet of the
occupants of surrounding property....

All external lighting must be off after 11:00 PM until the
Jollowing sunrise. Exceptions are:

1. Normal home doorway, walkway and driveway lighting to
provide safe passage and a warm welcome to guests.

2. Home security and safety lighting (“Security Lighting”) of no
more intensity than necessary to provide security and safe
passage.

3. Low voltage, low lumen intensity landscape accent lighting,
which fixtures shall not exceed approximately 18 inches in

height.

Any lighting not meeting the above requirements must be
submitted to the Construction Oversight Committee (COC) for
approval as described in Article 7, Section 21 prior to nighttime
use between 11:00 PM and sunrise. Noncompliance will be
subject to the fine process as provided in Article 11, Section 2.

% %k *

Section 22.  Docks, Piers and Boat Houses. Duke Energy Corporation
controls access to, use of, and water levels in Lake Keowee. Any Owner
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and the Association must receive permission from Duke Energy
Corporation (or a successor manager of Lake Keowee under authority
from FERC) prior to placing or constructing any pier, structure or other
improvement within or upon, or conducting any activity altering the
topography of, the hydroelectric project surrounding and encompassing
the waters of Lake Keowee....Construction of any such improvements is
also subject to the recorded restrictions and easements affecting the Lot.

Subject to the foregoing and to the other provisions of this Declaration, the
Owner of any Lot adjoining the waters of Lake Keowee may construct one
(1) pier, provided that such Lot is not located in an area where the
narrowness of a cove precludes construction of a dock or pier as
determined by Duke Energy Corporation and/or any governmental entity
having jurisdiction at the time such improvements are to be constructed.
Any waterfront improvement shall have a low profile and open design to
minimize obstruction of neighbors' views. Enclosed single-level or multi-
level docks or boat houses will not be allowed either on the water or
within the fifty (50) foot waterfront set back. Roof-covered docks are
allowed provided that such docks are one level, do not exceed more than
twenty-five (25) feet in height and are not enclosed. Two-level docks are
not permitted.

The placement, construction, or use of any pier, dock, boat slip structures
or other improvements within or upon ... the waters of Lake Keowee, is
and shall be subject to each of the following:

(] easements, covenants, rules, regulations, and
guidelines for construction and use promulgated by the
Association;

% % %

(iii)  rules, regulations, guidelines, covenants, privileges,
and easements affecting the Property and the waters and
submerged land of Lake Keowee established by Duke Energy
Corporation, its successors and assigns....

No Owner of any Lot, which adjoins the waters of Lake Keowee, shall
construct a pier of any kind, boat mooring or any other structure outside
the Pier Zone designated on the Map applicable to such Lot.

Dock Lighting

1. All dock lighting must have either low-pressure sodium
lamps, or low-wattage incandescent lamps, or low wattage
LED lighting.
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2. All dock lighting must be well-shielded, and must be
installed in such a manner that light is not emitted above
the lowest part of the fixture.

3. All dock lighting must be turned off when the dock is not in
use. Accordingly, all dock lighting must have time and/or
motion sensors which turn off the dock lighting when the
dock is not in use.

4. Dock lights must not be of such intensity as to shine light
into the interior of residences on adjoining Lots or other
Lots in the Subdivision.

5. All dock lighting and any underwater lighting must be
turned off between the hours of 11:00 p.m. and sunrise.
Noncompliance will be subject to the fine process as
provided in Article 11, Section 2. The Board may approve
an exception for the use of Security Lighting between the
hours of 11:00 p.m. and sunrise, for Security Lighting
which meets the requirements of Article 7, Section 18, and
otherwise complies with this Section 22.

6. All dock lighting and any underwater lighting must meet
the requirements of this Section 22 and be approved by the
Construction Oversight Committee (COC) before
installation and/or use.

8. The Board shall have the authority to grant variances to
permit dock lighting and/or underwater lighting which is of
a different type that that specified in Subparagraph 1 above,
provided the other requirements of this Rule are met;
provided that no variance shall be granted which would
allow external light pollution which would, in the
Jjudgment of the Board, disturb the reasonable enjoyment
of surrounding property by its owners and/or occupants.

8. The Board shall have the authority to adopt other rules with
respect to dock lighting and underwater lighting.

9. Any violation of this Rule shall be subject to a fine of up to
$100.00 per day, in the discretion of the Board.

With limited exceptions not relevant to the present matter, the cited language requires
dock lighting to be turned off from 11:00 p.m. until sunrise. In addition, the Covenants require
all dock lighting and any underwater lighting to be turned off between the hours of 11:00 and
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sunrise. The Covenants also require all dock lighting and any underwater lighting to be
approved by the Subdivision’s Construction Oversight Committee (COC).

It is undisputed that Ms. Evans leaves her underwater lighting on all night, seven days a
week and 365 days per year, whether or not she is in residence at her Wynward Pointe home. It
is also undisputed that she intends to continue to do so, and that she has never sought or obtained
approval of the COC for her underwater light.

Accordingly, Ms. Evans is in violation of the 2023 Covenants.

IV. VALIDDITY OF2023 AMENDMENT.

Ms. Evans contends that the 2023 Amendment to the covenants is invalid and that it

cannot be enforced against her.

A Regulation Below the 804 Line.

Ms. Evans argues that neither Crescent Resources, Inc., in the Original Covenants, nor
the Association, by amendment to those covenants, may regulate the activities of owners below
the 804 Line. She contends that since Crescent Resources, Inc. never owned the Duke property
below the 804 Line, then as a matter of law Crescent had no power to regulate the activities of
owners in that area. By the same logic, she argues that the Original Covenants and any
amendments to the Original Covenants are invalid insofar as they regulate activities below the
804 Line. This argument fails because the Subdivision's restrictions are enforceable as a matter
of contract law.

Protective covenants are contractual in nature and bind the parties thereto in the same
manner as any other contract. Hoffman v. Cohen, 262 S.C. 71, 202 S.E.2d 363, 365 (1974),
Palmetto Dunes Resort v. Brown, 287 S.C. 176, 336 S.E.2d 15, 18 (Ct. App. 1985); Seabrook
Island Property Owners v. Pelzer, 292 S.C. 343, 356 S.E.2d 411, 414 (Ct. App. 1987); Sea Pines
Plantation Co. v. Wells, 294 S.C. 266, 363 S.E.2d 891, 896 (1987); Queen’s Grant II Horizontal
Property Regime vs. Greenwood Dev. Corp., 368 S.C. 342, 628 S.E.2d 902 (2006); Snow v.
Smith, 416 S.C. 72,2018 WL 3575397 (2016).

Restrictive covenants differ from contracts in that they “run with the land,” meaning that

they are enforceable by and against later grantees. 17 S.C. Jur. Covenants § 18 (2005). Queen's
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Grant II Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 361, 628 S.E.2d 902,
913 (Ct. App. 2006).

In Wheelock v. Gibson, 744 S.W.2d 464 (Ct. App. W.D. Mo. 1987), owners of lakefront
property brought an action against adjoining owners to remove their boat dock, alleging the dock
was placed across agreed boundary in violation of agreement entered into by their predecessors
in interest. The court entered judgment in favor of the Plaintiff owners, and adjoining owners
appealed. The Court of Appeals held the fact that the dock was located on the adjoining property
(the lake) and that the owner of the lake was not a party to the restriction did not adversely affect
the enforceability of the restriction. The Court stated:

The 1967 agreement does recite that its covenants are to run with the land,
which are to benefit and burden the lands of the parties, which were to be
conveyed, descend, devised or alienated subject to the terms of the
agreement. Although definitely bearing upon the intention of the parties,
that recitation is not necessary to cause the covenants to run with the land.
Kerrick v. Schoenberg, 328 S.W.2d 595, 601[7, 8] (Mo.1959). In Hall v.
American Qil Company, 504 S.W.2d 313, 317[6, 7] (Mo.App.1973), it
was said, “ * * * [I]f the restrictive covenant is ultimately determined to be
valid, it is inconsequential whether it is denominated real or personal. If it
is a valid real restrictive covenant, it would run with the land and thus bind
plaintiffs. If it is to be designated a personal covenant, it would likewise
bind plaintiffs, since by its recordation plaintiffs are presumed to have
constructive notice of its existence and would be bound thereby; * * *.”
[Here appellants admitted to actual knowledge of the 1967 agreement.]
See also Cook v. Tide Water Associated Oil Company, 281 S.W.2d 415,
418419 (Mo.App.1955), discussing covenants running with the land, and
saying, “ * * * [T]he fact that a restriction is not created by deed but rests
on contract does not affect the right to enforce it as a covenant running
with the land.” It is not of consequence that the agreement had nothing
to do with the development of the lake, or that the owner of the lake was
not a party. The agreement had to do with the ownership and use of its
parties’ use of boat docks in connection with the enjoyment of their lake
Jront properties. The restriction had nothing to do with preserving the
Wheelocks’ railway dock, although an interference with its use might be
actionable.... (emphasis added)

In Ford v. Rifenburg, 942 N.Y.S.2d 285, 94 A.D.3d 1285 (2012), a landowner sued the
owners of adjacent property to enforce restrictive covenants by enjoining construction of their
proposed boathouse. Plaintiff was granted summary judgment. The Court stated:

The restrictive covenant at issue provides that “[a]ny dock, pier or land
projection constructed in or over the lake shall be no closer than [15] feet

Page 15

081002£d2€202#3SVO - SVI1d NOWWOD - 3INODO - Wd 8L:€ G¢ 1Bl 920¢ - d3T1d ATTVOINOHLO3 T3





from the adjoining property line, and no such structure shall be built with
sides.”

Defendants contend that it is unenforceable because the common grantor
did not own the underwater land and thus had no right to impose any
restrictions on it. Similarly, defendants contend that they do not own the
underwater land and, therefore, RPAPL 2001 does not apply because the
boathouse will not be on their “premises.” We agree with Supreme Court
that, regardless of the ownership status of the underwater land, defendants’
riparian right to access the water adjoining their lot is part and parcel of
their use of their land and is therefore subject to the restrictions to which
they agreed when they purchased the property.

Restrictive covenants are matters of private agreement by which “ ‘a
particular use of land may be enjoined’ ”. A riparian owner has the right
of access to navigable water and “the right to make this access a practical
reality by building a pier, or wharfing out.” Defendants acknowledge that
they hold this right by virtue of their status as riparian owners of the
upland lots. Given the nature of this right, the common grantor was able to
place restrictions on the use of the water by the upland lot owners and the
restrictive covenant is enforceable whether or not the common grantor
owned the lake bed. Defendants’ argument that RPAPL 2001 is
inapplicable because the boathouse is not on their “premises” is similarly
flawed, as that term has been construed to include “all rights in property of
the nature of land which belong to the owner by virtue of his title thereto.”
(internal citations omitted)

Pursuant to the above authorities, the Protective Covenant provisions relating to
the docks and the adjoining property below the 804 Line are enforceable as a matter of
contract law.

Plaintiff argues that Davey v. Artistic Builders. Inc., 263 S.C. 431, 211 S.E.2d 235
(1975) and Fowler v. Netzow, 183 N.C. App. 489, 645 S.E.2d 230, 2007 WL 1599110 (2007)

require a different result. Each of those cases is distinguishable. Unlike the present case, the

restrictions in those cases did not purport to restrict the activities of the owners of the restricted
lots on adjoining property lying outside the subdivision. Accordingly, neither of them reached
the issue of whether such activities may be restricted as a matter of contract.

Additionally, the fishing light is connected to the electrical service on Plaintiff’s lot. It
is effectively tethered to her lot. In any event, I find although the Plaintiff’s dock and fishing
light are located on Duke property, they constitute an extension of Plaintiff’s “lot” sufficient to

enforce the nuisance provisions of the Original Covenants for this purpose. See Ford v.
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Rifenburg, supra, 94 A.D.3d at 1286, 942 N.Y.S. 2d at 287 (“We agree with [the] Supreme
Court that, regardless of the ownership status of the underwater land, defendants’ riparian right
to access the water adjoining their lot is part and parcel of their use of their land and is therefore

subject to the restrictions to which they agreed when they purchased the property.”)

B, Duke Regulation of Lake Keowee Is Not Exclusive

Ms. Evans asserts that, because she obtained a dock permit from Duke Energy, Duke
possesses exclusive authority over her dock and, therefore, the Association lacks the power to
regulate her use of an underwater fishing light. She further contends that, because Duke does not
expressly prohibit such lighting, the covenants cannot do so.

Duke’s Shoreline Management Plan (SMP) expressly acknowledges that shoreline
developers may regulate areas below the 804 Line. The SMP defines “Pier Zones” as planning
tools created by developers to determine where water-based facilities may be constructed. The
SMP states that these zones are frequently incorporated into subdivision covenants; that they do
not override Duke’s own regulatory criteria; that Duke does not enforce them; and that the
existence of a pier zone does not guarantee approval of lake access.

Ms. Evans’ dock lies within her designated Pier Zone, as required by both the Original
Covenants and the 2023 Amendment. All pier zones within the subdivision are located below
the 804 Line. The SMP therefore contemplates and atfirms a role for developers—such as
Crescent Resources - in regulating structures and activities in this area.

Nothing in the SMP or in Duke’s Shoreline Management Guidelines (SMG) precludes
subdivisions from regulating activities below the 804 Line. Nor is there any evidence that
Wynward Pointe’s restrictions on dock lighting or underwater fishing lights conflict with Duke’s
regulatory authority.

The Association introduced evidence demonstrating that in addition to the Subdivision’s
Original Covenants, more than twenty other Crescent-developed subdivisions around Lake
Keowee impose restrictions on docks located below the 804 Line. Those restrictions include
mandatory dock placement within designated pier zones, prohibitions on living aboard vessels at
subdivisions’ lot owners’ docks, requirements for low-profile dock designs, prohibitions on
multi-story docks, and height limitations. Were Ms. Evans’ position correct, these long-standing

and widespread restrictions would likewise be invalid. They are not.
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The historical development of Lake Keowee reflects the expectation that regulation of
shorefront activities below the 804 Line would occur through a coordinated structure involving
both Duke Energy and shoreline developers such as Crescent Resources. The interplay between
Duke’s SMP and the subdivision covenants demonstrates that regulation of docks, piers, and
related exterior lighting and other improvements was contemplated by both entities. The
regulation of underwater fishing lights falls within the scope of this anticipated regulatory
framework.

Ms. Evans identifies no persuasive legal authority establishing that subdivision
covenants are legally incapable of regulating activities occurring below the 804 Line. Her
argument is without merit, and her challenge to the enforceability of the Wynward Pointe

covenants on this basis must be rejected.

C. The Covenants Run With the Land

Plaintiff contends that neither the Original Covenants nor the 2023 Amendment “run
with land.” She essentially argues that the Covenants cannot run with the land because they do
not encumber Duke Energy’s property.

This argument ignores the fact that the subdivision covenants encumber Ms. Evans’ Lot
18, and run with the title to that lot. The covenants create rights and obligations among and
between all of the lot owners in the Subdivision and the Association, and those rights and
obligations flow to subsequent owners of the lots as they are subsequently transferred.

As noted above, Ms. Evans, as the owner of Lot 18, is contractually bound by the
covenants which affect her lot, including the provisions of the covenants which regulate her

activities on the adjacent Duke property.

D. Procedural Adoption of the 2023 Amendment

The primary thrust of Plaintiff’s complaints about the validity of the procedural adoption
of the 2023 Amendment is that she contends that the amendment was adopted at a special
meeting of the Members, and that the requirements for adoption by a special meeting were not
met. In particular, Ms. Evans argues that that:

1. Written notice had to be given at least 30 days before meeting and that was not

done.
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2. There is no evidence that an actual vote of the Members to approve the

Amendments was taken by the Board.

3. There was no meeting or discussion of the proposed Amendments prior to the

email notifying the Members to attend the “signing meeting.”

4. The signatures were collected by the Board over a number of weeks, not all at the
“signing meeting”, and there was no time frame specified by the Board as to when
signatures had to be received to be considered valid. The signatures appear to
have been gathered between May 25, 2023 and June 20, 2023.

Some of these objections might be valid if, at the time the 2023 Amendment was adopted, the
covenants had allowed amendment by a vote of the Members at an annual or special meeting,
and if the amendment had been adopted by that method. But the Protective Covenants then in
force required that any amendment be adopted by “... an agreement signed by Owners holding a
majority of votes appurtenant to the Lots which are then subject to this Declaration ...,” and that
is what was done. No special meeting was held because none was required, and amendment by
way of a member vote was not permitted by the applicable amendment provision.

To sum up on this point, there was no provision for amendment by a vote taken at a
meeting, either annual or special. There had to be an agreement signed by a majority. That is
exactly why it was determined that the 2018 and 2022 amendments were not properly adopted.>
In reality the process for adopting the 2023 Amendment was the required one. The 2023
Amendment process was somewhat a continuation and culmination of the 2018, 2022 and 2023
amendments all rolled into one.

The 2023 Amendment was properly adopted in accordance with the amendment
provision then in force. The amendment was signed by the owners of 67 of the 117 lots in the
Subdivision (57.26%), and was recorded. This complied with the amendment provision in
the Original Covenants which was then in force.

Plaintiff argues that there were irregularities on a majority of the signature pages of

the 2023 Amendment. As explained by the Association’s president Doug Hettinger in his

2 The 2028 Amendment and the 2022 Amendment were ostensibly adopted by vote at a meeting of the members,
rather than by “... an agreement signed by Owners holding a majority of votes appurtenant to the Lots which are
then subject to this Declaration ...,” as required by the Original Covenants. Two of the purposes of the 2023
Amendment were to correct the erroneous method of adoption of the 2018 and 2022 amendments, and to permit
future amendments by membership vote at a meeting.
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testimony, it was discovered before the 2023 Amendment was recorded that a number of the
probates for signatures of witnesses were notarized by a notary who was also a lot owner
and signatory on the Amendment. This notary was disqualified from notarizing the
amendment under the provisions of S.C. Code Ann. §26-1-90 (1976).3 This error was
corrected by having one of the witnesses appear before another notary public who was not a
party to the instrument, and sign the respective probates. This was not an “irregularity” in
the “voting process.” Rather, it was the proper correction of an error.

Even though the Plaintiff raises several technical issues and dire possibilities, there is
no proof that there was any irregularity in the amendment approval process which would render the
2023 Amendment invalid. There is no evidence of any bad faith or any attempt at improper
activity in the amendment process.

The Defendant fully complied with the amendment provisions of the covenants in
enacting the 2023 Amendment, and it was properly enacted in accordance with the amendment

provision then in force.

E. Reasonableness of the 2023 Amendment

Ms. Evans argues that amendments to restrictive covenants must be reasonable in
relation to the original scheme of development of the subdivision, citing Armstrong v. Ledges
Homeowners Ass’n, Inc., 360 N.C. 547, 633 S.E.2d 78 (2006). In Armstrong, the subdivision

had public roads, and no common areas or amenities. The original covenants did not contain

any provisions for the collection of dues or assessments, but did require all owners to contribute
pro rata to the homeowners association for the payment of utility bills for a lighted subdivision
sign, which the court found ran around $7.20 per lot per year. The amendment at issue limited
rentals to terms of greater than six months, and authorized the assessments of fees secured by a
lien on the property for “promoting the safety, welfare, recreation, health, common benefit, and
enjoyment of the residents of Lots in The Ledges as may be more specifically authorized from
time to time by the Board.” The Court found that the amendment was unreasonable in view of

the very limited nature of the subdivision, stating:

3 A notary may not perform a notarial act if the notary is a signer of, party to, or beneficiary of the record that is to
be notarized.
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... a provision authorizing a homeowners’ association to amend a declaration of
covenants does not permit amendments of unlimited scope; rather, every
amendment must be reasonable in light of the contracting parties’ original
intent ...

(360 N.C. at 559, 633 S.E.2d at 87)

The later Tennessee case of Hughes v. New Life Development Corp., 387 S.W.3d 453
(2012) declined to follow Armstrong, applying instead a more limited “arbitrary and capricious”
standard. The court defined an arbitrary or capricious decision as one that is “not based on any
course of reasoning or exercise of judgment, or one that disregards the facts or circumstances of
the case without some basis that would lead a reasonable person to reach the same conclusion.”
The court also cited cases which applied a reasonableness standard to amendments made by a
developer under a reserved power to amend, but not necessarily to an amendment by a
homeowners association.

In Queen’s Grant II Horizontal Property Regime v. Greenwood Dev. Corp., 368 S.C.
342, 628 S.E.2d 902 (2006), our Court of Appeals held that a developer may reserve to himself,

in his sole discretion, the right to amend restrictive covenants running with the land, or impose
new restrictive covenants running with the land, provided five conditions are met: (1) the right to
amend the covenants or impose new covenants must be unambiguously set forth in the original
declaration of covenants, (2) the developer, at the time of the amended or new covenants, must
possess a sufficient property interest in the development, (3) the developer must strictly comply
with the amendment procedure as set forth in the declaration of covenants, (4) the developer
must provide notice of amended or new covenants in strict accordance with the declaration of
covenants and as otherwise may be provided by law, and (5) the amended or new covenants
must not be unreasonable, indefinite, or contravene public policy.

Regardless of whether the “reasonableness” or “arbitrary and capricious” standard is
used, the amendment in this case passes muster.

This case involves a highly restricted lakefront subdivision on Lake Keowee. The
Original Covenants:

1. Proscribed nuisances, using the following language:

Section 18. Nuisances. No noxious or offensive trade or activity shall be

carried on or upon any Lot or in any residential dwelling or outbuilding,
nor shall anything be done thereon which may be or become an annoyance

Page 21

08100.E£d0€20Z#3SVYD - SYITd NOWWOD - 3INODO0 - Wd 81:€ SZ BN 9202 - A3TId ATIVIINOHLO3 13





or nuisance to the neighborhood. No substance, thing or material shall be
kept upon any Lot that will emit foul or obnoxious odors, or that will
cause any noise that will or might disturb the peace and quiet of the
occupants of surrounding property....

Required that any dock to be placed on the adjoining Duke Energy property

must be situated in the respective Pier Zone shown on the subdivision plat;

3. Prohibited any dock from being rented;

Prohibited any boat (including a houseboat) located at a dock appurtenant to
any Property in the Subdivision from being used at any time as residence.
Required that “[a]ny waterfront improvement shall have a low profile and
open design to minimize obstruction of neighbors' views. Enclosed single-
level or multi-level docks or boat houses will not be allowed either on the
water or within the fifty (50) foot waterfront setback. Roof-covered docks are
allowed provided that such docks are one level, do not exceed more than
twenty-five (25) feet in height and are not enclosed. Two-level docks are not
permitted”;

Provided that “[t]he placement, construction, or use of any ... improvements
within or upon ... the waters of Lake Keowee, is and shall be subject to
“easements, restrictions, rules and regulations for construction and use
promulgated by the Association”; and

Contained a general amendment provision, which provided that the Covenants
may be amended “by an agreement signed by Owners holding a majority of

votes appurtenant to the Lots which are then subject to this Declaration.”

Thus, the original scheme of development:

1.
2.

prohibited nuisances;

contained various restrictions relating to the installation and use of any
dock installed below the 804 Line, and the use of any boat located at
such dock;

specified that the placement or use of any improvements within the
waters of Lake Keowee were subject to the provisions of the Covenants;
and

contained a general amendment provision.
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The thrust of these provisions, and many others in the Covenants, was to prevent
objectionable activities which affected other lots in the neighborhood, and to provide a
flexible method of addressing any unanticipated changes or developments which might
arise in the future.

When Ms. Evans took title to her lot in 1999, the deed from Crescent Resources, Inc. to
Mr. and Mrs. Evans provided, in part, as follows:

TO HAVE AND TO HOLD, all and singular, the Premises before
mentioned unto the said Grantee, Grantee's heirs, successors and assigns
forever, except that this conveyance is made subject to the following
easements, reservations, conditions and restrictions which shall run with
the land and be binding upon Grantee, Grantee's heirs, successors and
assigns. Nothing herein shall be held to impose any restriction on any land
of Grantor not hereby conveyed: -

i. All easements and restrictions of record, including but not
limited to those restrictions and covenants contained in that
document entitled "Declaration of Covenants, Conditions and
Restrictions - Wynward Pointe," recorded in Deed Book I 006 at
Page 156 in the Office of the Clerk of Court for Oconee County.
and as has been and may hereafter be amended, re-stated, re-
recorded, or supplemented from time to time.

* %k ok

iii. Duke Energy Corporation controls access to, use of and water
levels in Lake Keowee. Grantee must receive a permit- from Duke
Energy Corporation ( or a successor manager of Lake Keowee -
under authority from the Federal Energy Regulatory Commission)
prior to placing or constructing any pier, structure or other
improvement within or upon, or conducting any activity altering
the topography of, the hydroelectric project surrounding and
encompassing the waters of Lake Keowee. Grantor makes no oral,
express or implied representation or commitment as to the
likelihood of Grantee obtaining such a permit, nor as to the
continued existence, purity, depth or levels of water in Lake
Keowee, and Grantor shall have no liability with respect to these
matters. Construction of any such improvements is also subject to
the recorded restrictions and easements affecting the Premises
hereby conveyed. (emphasis added)

Accordingly, when Ms. Evans purchased her lot, she had actual and constructive
knowledge that her placement of any pier, dock or other improvement [“improvement” would

include an underwater fishing light] within Lake Keowee or the surrounding property of Duke
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below the 804 Line would be subject to the Original Covenants, as they might thereafter be
amended from time to time.

Ms. Evans installed her underwater fishing light on or about July 3, 2022. Within one
day, the Association was receiving complaints from Ms. Evans’ neighbors, including
octogenarians Pat Henry and Vivian Henry, who live next door.*

The Henrys’ sleep was disturbed by the glaring light coming into their bedroom window
from the fishing light, with the light being strong enough to cast shadows on the far wall of their
bedroom.

The Board and its president, Doug Hettinger, who was a long-time friend of Ms. Evans
and had extended many kindnesses to Ms. Evans through the years, tried to mediate a resolution
of the issue. The only concession Ms. Evans would make is that she offered to pay for blackout
curtains for the Henrys’ windows. The Henrys, like many lakefront owners in the
neighborhood, have floor to ceiling glass on the lake side of their home, to take advantage
of their view of the lake. They had no need for curtains, and did not wish to cut off their
view, day and night, by installing curtains.

The Original Covenants were recorded in 1998, before Mr. and Ms. Evans purchased
their Lot 18. At the time, no-one could have anticipated that an owner would install a bright
underwater fishing light to attract fish, and leave it on all night long, 365 days a year,
without regard for the effect that would have on her neighbors’ enjoyment of their property.
Yet that is what has happened. Ms. Evans contends that the subdivision is helpless to do
anything about it, because that specific nuisance was not anticipated when the Original
Covenants were recorded.

The Association contends that the amendment provision provides the flexibility for it to
deal with the changed circumstances that have been presented.

The Restatement of Property, Servitudes, §6.10 provides, in relevant part, as follows:
§ 6.10 Power to Amend the Declaration
(1)  Except as expressly limited by statute or the declaration, the

members of a common-interest community have the power to amend the
declaration subject to the following requirements:

4 Mr. Henry died during the pendency of this lawsuit. Vivian Henry is now 90 years old.

Page 24

08100.£d40€202#3SVYO - SY31d NOWWOD - 3aNODO0 - Wd 8L:€ §Z 4B 9202 - A371d ATIVOINOY10313





(a) Unless the declaration specifies a different number, an
amendment adopted by members holding a majority of the voting
power is effective

%k %k k
(iii)  to prohibit or materially restrict uses of individually
owned lots or units that threaten to harm or unreasonably
interfere with the reasonable use and enjoyment of other
property in the community.

(b)  Unless the declaration specifies a different number, an amendment
adopted by members holding two-thirds of the voting power is
effective for all purposes except as stated in subsections (2) and

A3)
* % %

Rationale. The power to amend the governing documents in a common-
interest community prevents a small number of holdouts from blocking changes
regarded by the majority to be necessary to adapt to changing circumstances
and thereby permit the community to retain its vitality over time. Well-drafted
documents for common-interest communities include amendment provisions
that protect both the individual interests of the members against unfair changes
and the collective interest in being able to adapt to change over time. Poorly
drafted common-interest community documents may omit provisions for
amendment, impose impractical requirements for amendments, or fail to
distinguish among amendments that threaten varying degrees of harm to
individual members. This section is designed to provide necessary amendment
powers and provide guidelines for interpretation of expressly granted
amendment powers.® Expressly granted powers subject to impractical adoption
requirements are addressed in § 6.12, which recognizes a judicial power to excuse
compliance under certain circumstances.

* ok Kk

d. Implied amendment powers: prohibition of nuisances....

The rationale for implying a power to amend the declaration to prevent
nuisance-like uses of individually owned property is that protection against
nuisances is generally perceived to be a primary benefit of owning property in a
common-interest community. Unless the power to amend to prohibit nuisances
is expressly negated by the governing documents, community members are
likely to expect that it exists, particularly if the declaration includes a general-
amendment power. Allowing owners holding a majority of the votes to amend
the declaration to prohibit uses that have become nuisances introduces

5 The Restatement’s position is thus that a power to amend covenants to prohibit nuisances and nuisance-like
behavior is so important that the power to amend should be implied, even if the subdivision’s covenants do not
expressly contain an amendment provision. Implication of a power to amend is not an issue in the present case,
since the Wynward covenants contain a general amendment provision. However, the Restatement explicitly states
that it is also intended to “provide guidelines for interpretation of expressly-granted amendment powers” and it thus
provides support for the Association’s position that the 2023 Amendment was reasonable.
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[flexibility into the community's land-use regulations without sacrificing
legitimate interests of the individual owners, which are protected by the
limitation contained in subsection (2)(a).%

(emphasis added)

As noted by the Restatement Section 6.10 quoted above, the protection against nuisances
and nuisance-like behavior is generally perceived as being a primary benefit of owning property
in a common interest community like Wynward Pointe.

If the Board and the lot owners had not acted to put a stop to this nuisance, it would be
likely to proliferate, thereby reducing the values of the properties in the subdivision. There is
already one other underwater fishing light in the subdivision, but to date that member has
complied with the requirement that it be turned off between the hours of 11:00 p.m. and
sunrise.

The 2023 Amendment was not unreasonable, arbitrary, capricious, or indefinite, and
it did not violate public policy. The amendment does not contravene the parties’ original
intent as to the types of amendments which might be adopted, as contemplated by the governing
documents of the Subdivision and its history of development. The 2023 Amendment was not
arbitrary or capricious. It is the type of amendment which purchasers of lots in the Subdivision

should reasonably have expected might be adopted under the circumstances.

F. The 2023 Amendment is Valid

Accordingly, I find that the 2023 Amendment was properly adopted, and that it is valid
and binding on the Plaintiff.

V. NUISANCE

Finally, we come to the issue of nuisance which runs through the entire dispute.

Although Ms. Evans claims the Defendant did not assert a claim for nuisance, in her
Complaint she asked the court to determine that her underwater fishing light did not
constitute a nuisance. The issue is clearly before the court.

Under the language defining nuisance in the 2023 Amendment, Ms. Evans’

underwater fishing light is in violation. Even if the court were to assume that the 2023

¢ This seems to be an incorrect cross-reference. It probably refers to Section 6.10 (2).
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Amendment was not validly adopted, the fishing light constitutes a nuisance under the
language of the Original Covenants. Under Section 18 of the Original Covenants, it is
stated: “ No noxious or offensive trade or activity shall be carried on or upon any Lot or in
any residential dwelling or outbuilding, nor shall anything be done thereon which may be or
become an annoyance or nuisance to the neighborhood.” That language is basically the
same or very similar to the various statements as to a common law nuisance.

Ms. Evans argues that the fishing light is not “on or upon” her lot, and that therefore it
does not violate this nuisance provision. As noted above, the light is connected to electrical
service from Plaintiff’s lot. It is tethered to her lot. In any event, as discussed on Page 16
above, I find although the Plaintiff’s dock and fishing light are located on Duke property, they
constitute an extension of Plaintiff’s “lot” sufficient to enforce the nuisance provisions of the
Original Covenants for this purpose.

The most comprehensive discussion of what constitutes a nuisance is found in O’Cain v.
O’Cain, 322 S.C. 551, 473S.E. 2d 460 (Ct. App. 1996). In short that language suggests that a
nuisance is any activity undertaken by a third party outside of the subject property which

intrudes unreasonably on the use and enjoyment of the property by its owner. So, does an
underwater fishing light which produces enough light into a neighbor’s bedroom to cast
shadows and interfere with normal sleep constitute a nuisance? Ultimately, under O’Cain v.
O’Cain, that determination comes down to one of reasonableness, and requires a balancing
between the right to conduct the activity and the harm or interference caused to the property
owner.

At the request of both parties, I conducted a site inspection on December 4, 2025, and
observed the fishing light from the next-door neighbor’s (Henrys’) bedroom at night. The fishing
light definitely creates what can be described as an unnatural, glowing type light. It is not a
blindingly bright light but does create sufficient light in the bedroom to cast shadows on the wall
at the far side of the Henry bedroom. The Henrys testified that the light interferes with their
sleep patterns, and I find that it does so.

It must also be considered that this is a lake-front subdivision in which purchasers would
normally expect to view a dark, largely unlighted sky from their homes at night. View of a
night sky with stars and moonlight, like the view of mountains in the distance in daytime, is of

value in this type of community.
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Plaintiff desires to maintain an underwater fishing light near her dock for her purposes of
building fish habitat and attracting fish. The neighbors desire to peacefully enjoy their home and
the night-time view, and avoid interference with their sleep. Of the two it seems that avoiding
sleep interference and preservation of night-time view is more important. Certainly, the 2023
Amendment is not unreasonable under such circumstances in accommodating both parties by
allowing the fishing light to be turned off at a reasonable hour such as between 11:00 p.m. and
sunrise.

I find that the underwater fishing light, insofar as it remains on between the hours of

11:00 p.m. and sunrise, constitutes a private nuisance and that the nuisance should be abated.

V1. OTHER DEFENSES/CLAIMS

I have considered the Plaintiff’s claims of unlawful “taking” of her property, unclean
hands, waiver, estoppel, and consent. The evidence does not support those defenses, and they

are rejected.

VII. CONCLUSIONS
Accordingly, I find and conclude as follows:

1. The 2023 Amendment was property adopted in accordance with the
Amendment provision in the Original Covenants.

2. The provisions of the 2023 Amendment which apply to Plaintiff’s boat
dock, to Plaintiff’s activities within the area around said boat dock. and to
the property of Duke Energy which lies adjacent to Plaintiff’s lot, are valid
and enforceable against Plaintiff and Plaintiff’s lot.

3. The Association has the authority to enforce the covenants.

4. By operating the underwater fishing light between the hours of 11:00 p.m.
and sunrise, Plaintiff has been violating the 2023 Amendment, and such
violation should be enjoined.

5. The 2023 Amendment is not unreasonable or indefinite, and it does not
contravene public policy.

6. The operation of the Underwater Fishing Light during the hours between

11:00 p.m. and sunrise constitutes a private nuisance. It violates the
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nuisance provisions of both the Original Covenants and the 2023

Amendment, and should be enjoined.

. Defendant and owners of lots in the Subdivision are suffering irreparable

harm, loss and damage as a result of Plaintiff’s violation of the restrictive

covenants as aforesaid;

. The relative harm to Defendant and the other lot owners, if the requested

injunction is not granted, greatly outweighs any possible harm to the

Plaintiff if such injunctive relief is granted.

. The Defendant has no adequate remedy at law for Plaintiff’s violation of

said restrictive covenants, and such violation should be permanently

enjoined.

VIII. RULING

NOW THEREFORE, IT IS ORDERED:

1.

The Defendant is hereby granted a declaratory judgment, pursuant to S.C.

Code Ann. §15-53-10, et seq, as follows:

a.  The 2023 Amendment was properly adopted in accordance with the
amendment provision in the Original Covenants.

b.  The provisions of the 2023 Amendment which apply to Plaintiff’s
boat dock, and to Plaintiff’s activities within the area around said boat
dock and the property of Duke Energy which lies adjacent to
Plaintiff’s lot, are valid and enforceable against Plaintiff and
Plaintiff’s lot.

c.  The operation by Plaintiff of the underwater fishing light during the
hours between 11:00 p.m. and sunrise violates the 2023 Amendment.

d. By operating the underwater fishing light between the hours of 11:00
p.m. and sunrise, Plaintiff is in violation of the 2023 Amendment.

e.  The operation of the underwater fishing light during the hours
between 11:00 p.m. and sunrise constitutes a private nuisance, and
violates the nuisance provisions of both the Original Covenants and
the 2023 Amendment.
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2.  The Plaintiff is hereby enjoined and restrained as follows:

a.  Plaintiff shall comply with the provisions of the 2023 Amendment
which apply to Plaintiff’s boat dock, the area around said boat dock,
and the property of Duke Energy which lies adjacent to Plaintiff’s lot,
including, but not limited to, the provisions which require that
Plaintiff’s underwater fishing light be turned off between the hours of
11:00 p.m. and sunrise.

3.  Defendant shall be awarded its taxable and allowable costs herein.
AND IT IS SO ORDERED.

Steven C. Kirven, Master-In-Equity for
Oconee County

Walhalla, South Carolina

March , 2026.
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF OCONEE
IN THE COURT OF COMMON PLEAS CASE NO. 2023-CP-37-00180
JILL T. EVANS WYNWARD POINTE OWNERS
ASSOCIATION, INC.
Plaintiff Defendant

Attorney for: Defendant Wynward Pointe

Submitted by: Samuel F, Albergotti Owner's Association, Inc.

DISPOSITION TYPE (CHECK ONE)

a JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [J See Page 2 for additional

information.

O ACTION DISMISSED (CHECK REASON): [1 Rule 12(b), SCRCP; 0 Rule 41(a),
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Settled); (1 Other

O ACTION STRICKEN (CHECK REASON): [J Rule 40(j), SCRCP; [ Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ Other

O

STAYED DUE TO BANKRUPTCY

O

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
O Affirmed; [0 Reversed; [ Remanded; [ Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ See attached order (formal order to follow) O statement of Judgment
by the Court:
ORDER INFORMATION

This order B ends [ does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “IN/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
{List name(s) below) (List name(s) below) (List amount(s) below)
Wynward Pointe Owner's
Association, Inc. and Defendant Jill T. Evans $0.00
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If applicable, describe the property, including tax map information and address, referenced in the order:
All that certain real property situated in Oconee County, South Carolina, more particularly described as

follows: Being Lot 18 of Wynward Pointe Subdivision as shown on a plat thereof recorded in Plat
Book A645 at Pages 7 and 8 in the Office of the Clerk of Court for Oconee County, South Carolina
(the “Premises”).

This is the same property conveyed to Albert E. Evans, Jr. and Jill T. Evans by deed of Crescent
Resources, Inc. dated January 4, 1999, and recorded in the Office of the Oconee County Clerk of Court
on January 13, 1999, in Records Book 1012 at page 168. Albert E. Evans died testate on April 5, 2015,
leaving his interest in said property to Jill T. Evans. See Oconee County Probate Journal
#2015ES3700274 and Deed of Distribution dated May 9, 2016, and recorded in the Office of the
Register of Deeds for Oconee County in Records Book 2182 at page 272. TMS# 124-07-01-018

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

March , 2026

Steven C. Kirven, Master-in-Equity Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 2026, and a copy mailed first class
or placed in the appropriate attorney’s box on this day of , 2026, to attorneys
of record or to parties (when appearing pro se) as follows:

Samuel F. Albergotti Defendant's attorney to serve opposing counsel with
P.O. Box 987 decree

415 N. Main St. (29621)

Anderson, South Carolina 29622

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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Oconee Common Pleas

Case Caption: Jill T Evans VS Wynward Pointe Owners Association Inc
Case Number: 2023CP3700180

Type: Master/Order/Form 4

And it is so ordered

s/ Steven C. Kirven, Master in Equity, #3081

Electronically signed on 2026-03-25 15:12:30 page 34 of 34
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