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STATEMENT OF ISSUES ON APPEAL

1. Did the circuit court correctly apply the doctrine of merger to find the contract
between Appellant Sandra Holmwood and Respondent Lisa Molstad was merged into the
deed, the lease from Respondent Lisa Molstad to Appellant Hugh Price was a separate
contract, and there was no evidence the real estate contract had been breached, and did
the circuit court thus correctly grant partial summary judgment on the claim for rescission
and damages for alleged breach of the real estate contract?

2. Did the circuit court correctly grant summary judgment on the claims for
malicious prosecution and abuse of process, due to the absence of a genuine issue of
material fact with respect to elements of those causes of action ?

3. Did the circuit court correctly grant summary judgment on the defamation
claim, due to absence of evidence creating a genuine issue of material fact?

4. Did the circuit court properly address the defendant’s summary judgment
motion, where the plaintiffs did not object that it was premature and did not argue that it
should not be heard prior to completion of further discovery?

5. Should the appellate court deny relief as to the intentional infliction of
emotional distress claim, where Appellants failed to raise any issue or argument as to that
claim in their brief, and where the circuit court correctly granted summary judgment on

that claim?

STATEMENT OF THE CASE
The Appellants in this appeal, Sandra Holmwood and Hugh Price, are mother and
son and are the plaintiffs in the court below. The Respondent, Lisa Molstad, is the

defendant. The underlying litigation pertains to events alleged to have occurred





following the 2023 closing of the sale by Sandra Holmwood and the purchase by Lisa
Molstad for $354,200.00 of a tract of real estate in Saluda County, Lots A, B, C, and D
located at 815 Pine Grove Road. Although Appellants are now ac;ting pro se in this
appeal, in the court below they were represented by counsel, from the inception of the
litigation through its conclusion in the court below, and thereafter in this appeal until
counsel was relieved during in the briefing stage. Representations and concessions made
by counsel in the court below during his representation of Appellants are binding on
them.

Respondent disagrees with the statement of the case set out in Appellants’
opening brief and presents this alternative statement of the proceedings in the court below
that are relevant to this appeal:

On October 25, 2023, Appellants filed a complaint against Respondent in the
Saluda County Court of Common Pleas, and thereafter, on December 4, 2023, filed an
amended complaint. R. pp. ___ (complaint, amended complaint). They alleged multiple
causes of action, one for breach of the real estate contract and the others for various tort
claims. In addition to claims for damages, they sought rescission of the real estate
transaction between Appellant Holmwood and Respondent Molstad, which had been
completed at a closing held May 31, 2023. Respondent filed an answer and counterclaim
on December 27, 2023, and Appellants filed a reply on January 26, 2024. R. pp. ___
(answer and counterclaim, reply).

Some discovery ensued, including during a period of incarceration of one of the
appellants, Hugh Price. Following Appellant Price’s plea of guilty to a charge of second-

degree harassment, as to which Respondent Molstad was the victim, Respondent filed a





motion for summary judgment. R. pp. __ (motion). The summary judgment motion was
heard by Circuit Court Judge Martha M. Rivers on June 9, 2025. R. pp. ___ (transcript).
Although the transcript index states that no exhibits were introduced, the transcript
clearly shows various documents were before the trial judge and additional documents
were handed up during the hearing, and those documents were addressed by the parties’
attorneys and/or the trial judgt;,. Tr. pp. 9, 12, 17, 21, 23, 24, 34-35. Judge Rivers also
allowed submission of additional documents and case law following the hearing. Tr. pp.
28, 40, 42. On June 13, 2025, Appellants submitted one additional document, a contract
addendum signed March 31, 2023, but no case law. R. p. __ (document filed 6/13/23).
On July 30, 2025, Judge Rivers issued an order granting partial summary
judgment to the defendant, Respondent Molstad. R. pp. __ (order). The order granted
summary judgment on the causes of action for rescission and damages for breach of the
real estate contract, abuse of process, malicious prosecution, intentional infliction of
emotional distress, and defamation. The order denied summary judgment on the causes
of action for trespass and nuisance. On August 11, 2025, Appellants filed a notice of
appeal in the Court of Appeals, appealing the order granting partial summary judgment.
The statement of the case contained in Appellants’ opening brief contains
significant factual inaccuracies. Under the heading “Factual Background,” the first
sentence states: “Appellants Sandra Holmwood and Hugh Price sold a parcel of real
property to Appellee Lisa Molstad.” This statement is not correct. Only one of the
appellants, Sandra Holmwood, was a party to the sale of real estate to Respondent
Molstad. The other appellant, Hugh Price, who occupied portions of the property at the

time of the sale, did not have any ownership interest in the property conveyed by his





mother to Molstad. Appellant Price was not a party to the contract of sale, any of the
addenda to that contract, or the deed by which Appellant Holmwood conveyed the
property to Respondent Molstad. R. pp. __ (contract, addenda, deed). The lis pendens
filed by Appellants in conjunction with their complaint and amended complaint confirm
the property was conveyed to Lisa Molstad solely by Sandra Holmwood. R. pp. __ (lis
pendens, amended lis pendens). The statement in Appellants’ brief that Sandra
Holmwood and Hugh Price sold the property to Lisa Molstad is simply false.

The second sentence of the “Factual Background” in Appellants’ statement of the
case asserts that the March 31, 2023, addendum and closing documents included a two-
year leaseback of a portion of the property “for the benefit of Mr. Price.” That statement
is also not correct. The March 31 addendum provided for a two-year lease by the seller,
who was Sandra Holmwood, not Hugh Price. R.p. __ (addendum). Price was not named
in the March 31 addendum and did not sign that addendum. R. p. __ (addendum). He
did not sign the deed or the closing disclosure form related to the sale of the property,
executed on May 31, 2023. R. pp. __ (closing disclosure form, deed). The only
documents presented to the court below to which Hugh Price was a party were two June
1, 2023, agreements: a “Move Out Agreement” as to Lots A, B, and C of the conveyed
property, and a “Lease Agreement” with respect to Lot D of the property. R. pp. __
(move out and lease agreements).

Respondent also challenges certain misleading assertions in Appellants’ statement
of the case under the heading “Procedural History.” Appellants state that, at the time of
the summary judgment hearing, depositions had not yet been taken of “Appellee

[Respondent Molstad] and the involved law enforcement officers.” At the summary





judgment hearing, counsel for Appellants stated on the record that the only person he
would be deposing was the defendant, Respondent Molstad. Tr. p. 5, lines 13-14.
Appellants also state that “critical records from the Sheriff’s Office, SLED, and the
magistrate court had not yet been obtained.” In fact, Appellants’ counsel stated on the
record that he had subpoenaed records from the sheriff’s department and had obtained
“hundreds and hundreds of pages of documents” and “body cam footage.” Tr. p. 5, lines
3-5. Counsel further represented to the court: “I think everything we needed was in the
body cams and in the --”, and counsel specifically affirmed to the court that he did not
intend to depose any witness other than the defendant (Respondent Molstad). Tr. p. 5,
lines 9-14. Significantly, counsel for Appellants did nof object or argue that the summary
judgment motion was premature and could not be heard and decided until further
discovery, including the taking of the deposition of the defendant, was completed. Issue
4 and Argument E of Appellants’ opening brief are not preserved for review because the

issue was not raised or argued in the court below.

STANDARD OF REVIEW
In an appeal from a grant of summary judgment, the appellate court applies the
same standard applied by the trial court pursuant to Rule 56(c) of the South Carolina
Rules of Civil Procedure. Marlowe v. South Carolina Dep'’t of Transp., 446 S.C 309,
314, 919 S.E.2d 553, 556 (2025); Windsor Green Owners Ass’n, Inc. v. Allied Signal,
Inc., 362 S.C. 12, 16, 605 S.E.2d 750, 752 (Ct.App. 2004). Summary judgment is
appropriate when there is no genuine issue of material fact and the moving party is

entitled to judgment as a matter of law. Kitchen Planners, LLC v. Friedman, 440 S.C.





456, 459, 892 S.E.2d 297, 299 (2023); Windsor Green, 362 S.C. at 16, 605 S.E.2d at 752;
Rule 56(c), SCRCP.

In determining whether summary judgment is appropriate, a “mere scintilla of
evidence” is not the proper standard for determining if the non-moving party has created
a genuine issue of material fact. Kirchen Planners, 440 S.C. at 462-64, 892 S.E.2d at
301-02, overruling Hancock v. Mid-South Management Co., 381 S.C. 326, 673 S.E.2d
801 (2009). To survive a motion for summary judgment, ““it is not sufficient for a party
to create an inference that is not reasonable or an issue of fact that is not genuine.’”
Kitchen Planners, 440 S.C. at 463, 892 S.E.2d at 301, quoting Town of Hollywood v.
Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013).

In addition to the summary judgment standard of review, other appellate review
principles are also applicable in this appeal:

Arguments made for the first time on appeal are not preserved for appellate
review. Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998); Doe v. Roe,
369 S.C. 351, 375-76, 631 S.E.2d 317, 330 (Ct.App. 2006). To be preserved, an
argument must have been raised to and ruled upon by the trial court. Bakala v. Bakala,
352 8.C. 612, 625, 576 S.E.2d 156, 163 (2003); I'On, L.L.C. v. Town of Mt. Pleasant,
338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000).

For an issue to be properly presented for appeal, the appellant’s brief must set
forth the issue in the statement of issues on appeal. Tobias v. Rice, 386 S.C. 306, 313,
688 S.E.2d 552, 555 (2010) (Kittredge, J., dissenting); Rule 208(b)(1)(B), SCARC; see
also Allen v. Pinnacle Healthcare Sys., LLC, 394 S.C. 268, 277, 715 S.E.2d 362, 367

(Ct.App. 2011); Silvester v. Spring Valley Country Club, 344 S.C. 280, 285, 543 S.E.2d





563, 566 (Ct.App. 2001). Where an appellant fails to provide arguments or supporting
authority for an issue, the issue is deemed to be abandoned. Emerson Elec. Co. v. South
Carolina Dep't of Revenue, 395 S.C. 481, 488 n.6, 719 S.E.2d 650, 654 n.6 (2011); First
Sav. Bank v. McLean, 314 S.C. 361, 363, 444 S.E.2d 513, 514 (1994); Auto-Owners Ins.
Co. v. Benjamin, 415 S.C. 137, 146, 781 S.E.2d 137, 142 (Ct.App. 2015). Where an
argument is merely conclusory, the issue is deemed abandoned. Whitehurst v. Town of
Sullivan’s Island, 446 S.C. 137, 157-58, 919 S.E.2d 402, 413-14 (2025); Auto-Owners,
415 S.C. at 146,781 S.E.2d at 142.

If Appellants raise new issues and arguments in their reply brief, such issues and
arguments are not properly before the Court and should not be considered. See Emerson,
395 S.C. at 488 n.6, 719 S.E.2d at 654 n.6; Contreras v. St. John's Fire Dist. Comm 'n,
442 S.C. 596, 613 n.9, 900 S.E.2d 463, 472 n.9 (Ct.App. 2024); Divine v. Robbins, 385
S.C. 23,44 n4, 683 S.E.2d 286, 297 n.4 (Ct.App. 2009) (all holding an appellant may not
use reply brief to argue issues not argued in initial brief).

A party may not take a position on appeal that is inconsistent with or contrary to
the position the party took at trial. See King v. Daniel Int'l Corp., 278 S.C. 350, 354, 296
S.E.2d 335, 337 (1982); Sharpe v. South Carolina Dep’t of Mental Health, 292 S.C. 11,
14, 354 S.E.2d 778, 780 (Ct.App. 1987); Vaughan v. Kalyvas, 288 S.C. 358, 362, 342
S.E.2d 617, 619 (Ct.App. 1986).

The appellate court may affirm the rulings of the lower court on any ground

appearing in the record. See Rules 208(b)(2), 220(c), SCACR.





ARGUMENT

As an initial matter, Respondent is compelled to call the Court’s attention to
misstatements of holdings in case law cited in Appellants’ opening brief, as well as the
inclusion of citations to cases that Respondent cannot locate at all, either by searching for
the case names set out in Appellants’ brief or by searching for the South Carolina and
Southeastern reporter system citations set out in Appellants’ brief. Such citations of
authority and the misstatements of the principles they stand for should be disregarded by
the Court.

The purported cases cited by Appellants that Respondent has been unable to find
include Woodlands Site Dev., LLC v. Uhl, 422 S.C. 396, 811 S.E.2d 791 (Ct.App. 2018),
cited at Argument B(1) and (2); Parrott v. Caskey, 87 S.C. 458, 70 S.E. 3 (1911), cited at
Argument B(2); Beall v. Beall, 291 S.C. 224, 353 S.E.2d 152 (1987), cited at Argument
C(1); Tunstall v. S.C. Dep't of Motor Vehicles, 387 S.C. 596, 693 S.E.2d 73 (Ct.App.
2010), cited at Argument C(2); and Erickson v. Jones, 376 S.C. 192, 656 S.E.2d 378
(Ct.App. 2007), cited in Argument D(1).

Cases cited by the Appellants that do not state what Appellants claim they state or
do not contain the quotation Appellants attribute to them include Wilson v. Landstrom,
281 S.C. 260, 315 S.E.2d 130 (Ct.App. 1984), cited at Argument B(1); Caddell v.
Lexington County Sch. Dist. No. 1, 296 S.C. 397, 373 S.E.2d 598 (1988) (case name
corrected), cited at Argument C(1); Zurcher v. Bilton, 379 S.C. 132, 666 S.E.2d 224
(2008) (S.E.2d citation corrected), cited at Argument C(2); Adams v. G.J. Creel & Sons,

Inc., 320 S.C. 274, 465 S.E.2d 84 (1995), cited at Argument D(1); Stiles v. Onorato, 318





S.C. 297, 457 S.E.2d 601 (1995), cited at Argument E(1); and Osborne v. Adams, 346
S.C. 4, 550 S.E.2d 319 (2001), cited at Argument E(2).

This case stems from allegations related to events involving Appellant Hugh Price
and Respondent Lisa Molstad following the closing on the sale of a tract of real estate by
Price’s mother, Appellant Sandra Holmwood, to Respondent Molstad, and the subsequent
lease by Respondent Molstad to Appellant Price of a portion of that property. The
relevant facts are documented by the record and are set out in the order on appeal under
the heading “Findings of Fact.” Appellants have not challenged the court’s factual
findings on appeal. Unchallenged findings of fact are binding upon Appellants, as the
law of the case. See ZAN, LLC v. Ripley Cove, LLC, 406 S.C. 404, 441 n.3, 751 S.E.2d
664, 668 n.3 (Ct.App. 2013) (unappealed factual findings or conclusions of law are the
law of the case); Hughes v Nelson, 303 S.C. 102, 104, 399 S.E.2d 24, 25 (Ct.App. 1990)
(where no exception is taken to findings of fact or conclusions of law, they become the
law of the case). The facts relevant to each specific cause of action are set out in the
argument section pertaining to that cause of action.

L THE CIRCUIT COURT CORRECTLY GRANTED SUMMARY JUDGMENT

ON THE APPELLANTS’ CLAIM FOR RESCISSION OF THE UNDERLYING

REAL ESTATE TRANSACTION AND DAMAGES BASED ON

ALLEGATIONS OF A MATERIAL BREACH OF THE REAL ESTATE

CONTRACT.

The first cause of action of Appellants’ amended complaint alleges a material
breach of the real estate contract between Sandra Holmwood and Lisa Molstad and seeks
rescission and damages for that alleged breach. The facts pertaining to this cause of

action are set out in the court’s order granting partial summary judgment, and those most

relevant to the arguments on appeal are these:





On March 13, 2023,! Holmwood and Molstad entered into a contract for
Holmwood to sell and Molstad to purchase property known as 815 Pine Grove Road,
being Lots A, B, and C at that address. A fourth lot, Lot D, was not included in the
original purchase agreement. R. pp. __ (order p. 1). The parties executed several
addenda, the most notable as pertains to this case being the addendum dated March 31,
2023. R. pp. __ (order pp. 1-2). The March 31 addendum provided for an increase in the
sales price; the inclusion of Lot D in the sale; for Holmwood to build a barn on the
property; for the buyer and seller to enter into a lease of part of the property at the price
of $1.00 per month at closing and for a two-year term; and for $10,000.00 to be held by
Molstad until all property is removed from the purchased property. R. p. __ (order p. 2).
On May 8, 2022, another addendum was prepared and signed on a form addendum. The
May 8 addendum recited the same price increase as the March 31 addendum, included
Lot D in the sale, but left out all reference to a lease and to withholding funds. R. pp. __
(order p. 2). An email from the realtor dated May 9, 2023, indicated the realtor removed
such language in order for the May 8 addendum to conform to the financing requirements
of the bank. R. pp. __ (order p. 2). These findings by the court are supported by
documents attached to the amended complaint. R. pp. __ (contract, dotloop verification,
contract addenda, email). Appellants have not challenged any of these findings on
appeal.

On May 31, 2023, Holmwood executed a deed to Molstad for Lots A, B, C, and D
at the increased price. The closing disclosure form indicated Holmwood was paid the net

proceeds without withholding any amounts for removal of personal property. It also did

I The order contains a typographical error, stating the contract was signed March 3, 2023.

10





not set out any price per month for the $1.00 per month lease rent. No other lease
agreement was entered into between Holmwood and Molstad. The March 31 addendurh
was not complied with according to the closing documents. R. pp. __ (order).
Appellants have not challenged these findings of the court’s order.

On June 1, 2023, Price and Molstad executed the lease agreement pertaining to
Lot D. The signed lease contained a clause that the written lease was the entire
agreement between the parties. The lease did not have terms that related to the original
real estate contract, and the lease did not list rescission as a possible remedy to any
alleged breach. R.p. __ (order, p. 2). These findings by the court are supported by the
language of the lease agreement, R. pp. __ (lease agreement), and Appellants have not
challenged these findings on appeal. The court specifically found Price did not have any
ownership interest in the property sold and was not a named party to the real estate
contract. R. p. __ (order, p. 2). In fact, Price so admitted in the “Move Out Agreement”
that was also executed on June 1, 2023. R. p. __ (agreement), { 5. Appellants have not
appealed the court’s finding that Price had no ownership interest in the property and was
not a named party to the real estate contract. As previously noted in Respondent’s
statement of the case, Appellants’ statement of the case states that Holmwood and Price
sold the real estate to Molstad. This statement is simply not true: Price did not own the
property, he did not enter into the contract of sale or any of the addenda, and he did not
sign the deed or any of the documents dated May 31, 2023, related to the transfer of
ownership from Holmwood to Molstad. He was a party only to the lease and move-out

agreements dated June 1, 2023. R. pp. __ (agreements).
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The move-out agreement provided a deadline for Holmwood and Price to move
any personal property from Lots A, B, and C, the portion of the property not subject to
the lease agreement between Molstad and Price. R. p. __ (order p. 3; move-out
agreement).

Appellants’ first cause of action sought rescission and damages based on an
allegation of a material breach of the real estate contract between Holmwood and
Molstad, which had closed on May 31, 2023. No allegation has ever been made that
Molstad breached any term of the underlying real estate contract. Rather, the contention
of the plaintiffs was that she breached the June 1, 2023, lease between Molstad and Price
as to Lot D, and that breach of the lease agreement constituted breach of the prior real
estate contract between Holmwood and Molstad. The court properly rejected this claim
and properly granted summary judgment on the cause of action for material breach. R.
pp. __ (order, pp. 5-7).

The circuit court addressed the doctrine of merger, as set out in Shoney’s, Inc. v.
Cooke, 291 S.C. 307, 353 S.E.2d 300 (Ct.App. 1987). The court noted the doctrine of
merger provides that, in a real estate contract, the execution and delivery of the deed
stands as the final evidence of the contract of sale. Any provisions in a contract of sale
that are not consummated in the closing are deemed abandoned by the parties upon filing
of the deed. The terms of the contract “merge” with the final deed. For any agreement to
survive the closing, it must be specifically put forth in another contract or established by
clear and convincing evidence. R. p. __ (order p. 5).

In Shoney’s, this Court quoted the Supreme Court’s explanation of the rationale

underpinning the doctrine of merger, as follows:
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“The doctrine of merger is founded upon the privilege, which parties
always possess, of changing their contract obligations by further
agreements prior to performance. The execution, delivery, and acceptance
of a deed varying from the terms of the antecedent contract indicates an
amendment of the original contract, and generally the rights of the parties
are fixed by their expressions as contained in the deed. [Citations
omitted.]”

“. .. Where there is no mistake or fraud a deed executed subsequently to

the making of an executory contract for the sale of land is generally

regarded as conclusive evidence of a previous modification of the

executory contract. A deed executed subsequent to the making of an

executory contract for the sale of land supersedes that contract. . . .”
See Shoney’s, 291 S.C. at 310-11, 353 S.E.2d at 303, quoting Charleston & Western
Carolina Ry. Co. v. Joyce, 231 S.C. 493, 504-05, 99 S.E.2d 187, 193 (1957). In this case,
there has been no allegation of mistake or fraud. Rather, the only allegation on which
Appellants premise their claim of breach of the real estate contract is their claim that
Molstad breached the lease agreement executed by Molstad and Price following the
closing. The doctrine of merger properly applies, and the deed from Holmwood to
Molstad is conclusive of the terms of their contract, extinguishing any earlier provisions
of the original contract or any addenda to the original contract which may not have been
effectuated in the terms fixed by the deed.

In an attempt to avoid application of the merger doctrine, Appellants argued in the
court below and continue to argue on appeal that Price was a third-party beneficiary of
the real estate contract between Holmwood and Molstad. Appellants contended all the
documents should be read together for the complete contract because they were executed

and arose out of the same transaction, and they contended a breach of one contract would

therefore constitute a breach of the entire agreement, including the sale of the property
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from Holmwood to Molstad. The court addressed this argument in its order and properly
rejected it.

Citing Helms Realty, Inc. v. Gibson-Wall Co., 363 S.C. 334, 611 S.E.2d 485
(2005), the court noted that a third-party beneficiary is someone whom the contract
parties intend to benefit from the transaction. The court’s order found: the evidence
shows the parties intended the real estate contract to merge with the deed and, therefore,
prepared and signed additional contracts to fully encompass all agreements; the
agreements are set forth as separate from the deed; and there are different parties to each
transaction and the remedies and obligations differ in each transaction. R. p. _ (order p.
5). The court rejected Appellants’ request to ignore the doctrine of merger and to have
all contracts related as a single transaction with one party (Price) as a third-party
beneficiary to the total agreement. The court instead found the executed contracts stand
distinct from one another and outline the remedies and obligations of each party. R. p. _
(order p. 5-6). The court’s conclusion was legally sound.

Importantly, the court analyzed the language of the lease agreement itself. The
court correctly invoked the principle, “A clear and explicit contract must be construed
according to the terms the parties have used, with the terms to be taken and understood in
their plain, ordinary, and popular sense.” See Windsor Green Owners Ass’n, Inc. v.
Allied Signal, Inc., 362 S.C. 12, 17, 605 S.E.2d 750, 752 (Ct.App. 2004), quoted in part
in court’s order, R. p. _ (order p. 6). The court quoted the critical language of the lease

agreement, as follows:
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“This instrument contains the entire and only agreement between the

parties, and no oral statements or representations or prior written matter

not contained in this instrument shall have any force or effect. This lease

shall not be modified or amended in any way except by a writing executed

by both parties.”

R. p. _ (order p. 6), quoting R. p. _ (Lease p. 7), § 28. The court correctly found there is
no provision of the lease which calls for the rescission of the real estate contract. R. p. _
(order p. 6). Appellants do not dispute this finding. The court further correctly held that
all remedies in the sales contract were extinguished with the merger of that contract into
the deed; no rights were reserved in the fee simple deed; and all rights as to the lease
began on June 1, 2023. R. p. _ (order p. 6).

The court also correctly rejected Appellants’ contention that Holmwood and
Molstad intended for Price to benefit from the sale of the property. The court noted that
the March 31 addendum provided for a lease between Holmwood and Molstad, not Price
and Molstad. R. p. __ (order p. 6). Recognizing that Holmwood may have intended for
Price to benefit from the lease, the court correctly found there was no indication of an
intent for Price to benefit from the sale of the real estate. R. p. __ (order p. 6). | The
court correctly found the lease agreement contemplated by the March 31 addendum did
not survive the merger and was instead executed in its intended form when Price and
Molstad entered into a separate lease agreement. R. p. __ (order p. 6). In fact, the terms
agreed to between Price and Molstad were different than the March 31 addendum’s
contemplated terms for a lease between Holmwood and Molstad. As the court correctly
found, there was evidence the sale created an issue and problem for Price, as he was

unable to remove his items from the property prior to closing, and the lease solved that

problem. R. p. _(order p. 6).
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The court noted the disparities between the lease envisioned by the sales contract
and the documents ultimately executed: The parties were different — the contract called
for a lease between Holmwood and Molstad, while the executed lease was between
Molstad and Price. The terms were different — the contract called for a two-year lease to
Holmwood for $1.00 per month, while the executed lease was for a two-year term at a
price of $50.00 per year. R. p. _ (order pp. 6-7). The lease executed between Price and
Molstad was done on a different day, June 1, 2023, than the date of the real estate
closing, May 31, 2023. R. p. _ (order p. 7). All these findings are undisputed and are
documented by the contract documents and the lease itself. R. pp. __ (contract, March 31
addendum, lease agreement).

The court’s ultimate conclusion was that a breach of the lease agreement with
Price (if there had been such breach by Molstad, which Molstad disputes) does not reach
back to the deed between Price’s mother and Molstad, and that all promises and
covenants for the real estate sale were consummated between the buyer, Molstad, and the
seller, Holmwood. R. p. _ (order p. 7). The court’s conclusion was fully supported by
the documents themselves and the case law pertaining to the doctrine of merger.

The lower court properly relied on the decision in Brazell v. Windsor, 384 S.C.
512, 682 S.E.2d 824 (2009), which addressed a claim for rescission of a real estate
contract. As the Supreme Court explained in Brazell:

A breach of contract claim warranting rescission of the contract must be so

substantial and fundamental as to defeat the purpose of the contract. Thus,

a rescission will not be granted for a minor or casual breach of a contract,

but only for those breaches which defeat the object of the contacting

parties. In the absence of fraud, rescission is appropriate only if both
parties can be returned to the status quo prior to the contract.
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See Brazell, 384 S.C. at 516-17, 682 S.E.2d at 826 (citations omitted). The court
properly rejected the contention Price was a third-party beneficiary of the sale of the
property and an alleged breach of the lease should result in rescission. The court
correctly found the contract of sale was between Holmwood and Molstad; Price had no
interest in the subject property prior to the signing of the lease; and any breach of the
lease could not be so substantial as to defeat the contract of sale or defeat the object of the
contract of sale. R. p. _ (order p. 7). The court correctly concluded there was no
evidence put forth by the plaintiffs as to any breach of the real estate contract or that its
provisions were not carried out at closing. The court further correctly concluded there is
aremedy at law for any potential breach of the lease, and the parties cannot be returned to
the status quo existing prior to the original contract. R. p. _(order p. 7).

Brazell is instructive in other respects. It involved an action for rescission of a
residential real estate contract due to the purchaser’s withholding of a portion of the
purchase price because the home’s water filtration system did not work. In evaluating
whether summary judgment should have been granted on the claim for rescission, the
Supreme Court found “the overriding purpose of the contract was not merely to receive
proceeds from the sale of a home, but rather to finalize a real estate transaction and
transfer title from [the sellers] to [the buyer].” Id., 384 S.C. at 518, 682 S.E.2d at 827.
The Court noted the buyer could have negotiated for provisions in the contract regarding
the filtration system or could have sought relief though her own breach of contract action.
Id.  Instead, because the buyer withheld proceeds from the purchase price, “the
transaction was not final, thereby potentially defeating the purpose of the contract.” Id.

Moreover, because the sellers took action immediately after the buyer failed to act in
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accordance with the contract, the parties were capable of being returned to the status quo
and restored to their original positions. Id., 384 S.C. at 518-19, 682 S.E.2d at 827-28.
Under these circumstances, summary judgment on the rescission claim was not
appropriate.

Like Brazell, in this case, the overriding purpose of the real estate contract
between Holmwood and Molstad was fo finalize a real estate transaction and transfer
title from the seller to the buyer. See id., 384 S.C. at 518, 682 S.E.2d at 827. Unlike
Brazell, however, the overriding purpose in this case was accomplished. As the result of
the closing held May 31, 2023, the entire $354,200.00 purchase price was paid to the
seller and a deed was executed and recorded that transferred title from the seller to the
buyer. Unlike in Brazell, the transaction was final. Also unlike Brazell, the seller took
no action immediately following the closing to remedy a claimed breach. Indeed, the
seller did not have a claim of breach, because all of the contract terms had been carried
out and fulfilled at closing. No action was taken by the seller until some four to five
months following the completion of the real estate transaction, when she joined with her
son in this litigation — litigation that arose from circumstances unrelated to the underlying
real estate transaction due to actions of Price in failing to comply with the terms of the
move-out agreement and in the commission by Price of other misconduct on or near the
property and directed at the buyer and members of her household. On the facts of this
case, unlike Brazell, there was no genuine issue of material fact with respect to the breach
of contract cause of action, and summary judgment was properly granted on that cause of

action, both as to the claim for rescission and as to the claim for damages.
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As the circuit court correctly held, there simply was no evidence to establish that
the contracting parties — the buyer and the seller — intended that Price was the beneficiary
of their contract. See Helms, 363 S.C. at 340, 611 S.E.2d at 488 (“[a] third-party
beneficiary is a party that the contracting parties intend to directly benefit.”). However, if
it could be argued that there was some evidence that the parties intended — contrary to the
clear and unambiguous language of the March 31 addendum - to benefit Price by
allowing him to lease Lot D for two years, that purpose was actually fulfilled. Such a
lease was executed, and Price himself agreed to its terms, as shown by his signature on
the lease agreement. R. pp. __ (agreement). On appeal, Appellants argue the parties
intended the two-year leaseback to survive the closing and deed. In fact, that occurred —
the day after the closing, Molstad entered into the two-year lease with Price. Appellants’
argument on appeal fails to establish any error in the court’s grant of summary judgment
with respect to the first cause of action. Summary judgment was proper, because there
was no evidence whatsoever to establish a genuine issue of material fact with respect to
the claim of breach of the underlying real estate contract, nor was there any legal basis
for rescission or damages for such breach.

Appellants contend that, at a minimum, they are entitled to contract damages on
the first cause of action for breach of the real estate contract. To the contrary, and as the
lower court correctly held, there is no evidence whatsoever of a breach of the underlying
real estate contract. The lease agreement establishes Price’s rights with respect to any
alleged breach of its terms. By its clear language, it constitutes the entire and only
agreement between Molstad and Price. The lease itself provides the only remedy at law

available to Price for any alleged breach of the lease. The court’s grant of summary
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judgment as to the cause of action for breach of contract, including both the claim for
rescission and the claim for damages, should be affirmed.

As an additional sustaining ground, and as noted by Respondent’s counsel at the
summary judgment hearing, the equitable remedy of rescission could not be granted due
to Price’s unclean hands. Tr. p. 39. Price pleaded guilty to harassment in the second
degree in general sessions court, and his plea constituted an admission of his guilt with
respect to that criminal charge. In this action, he repudiated that plea and claimed he was
not guilty. As counsel argued below, he either lied in the plea proceeding or he lied in his
sworn affidavit. Tr. p. 13. Under these circumstances, he cannot seek equitable relief, in
the form of rescission of the completed real estate transaction. A party seeking equity
must come into the court with clean hands. Mason v. Mason, 412 S.C. 28, 54, 770 S.E.2d
405, 419 (Ct.App. 2015); Emery v. Smith, 361 S.C. 207, 220, 603 S.E.2d 598, 605
(Ct.App. 2004). For the reasons set forth in the court’s order and for the reasons set out
in this brief as additional sustaining grounds, this Court should affirm the grant of
summary judgment on the cause of action for breach of the real estate contract.

In their argument with respect to the first cause of action, Appellants include a
section that actually pertains to the remaining causes of action sounding in tort. See Brief
of Appellants, Argument B(3). It is addressed here, rather than in the arguments as to
those causes of action, infra, because of where it was placed in Appellants’ brief.
Appellants contend the trial court erred “by extending” the doctrine of merger “to bar tort
claims” arising from purported “extrinsic misconduct” they allege on the part of
Respondent. This argument is spurious. A review of the court’s order granting partial

summary judgment reveals that the doctrine of merger was applied only in the context of
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the claim of breach of the real estate contract, the first cause of action. R. pp. _ (order pp.

5-7). The doctrine of merger was not mentioned or alluded to in any way in the

remainder of the court’s order addressing the various tort causes of action as to which the

court also granted summary judgment. R. pp. _ (order pp. 8-11). This Court should
summarily reject this unfounded, disingenuous, frivolous argument.

IL. THE CIRCUIT COURT CORRECTLY GRANTED SUMMARY JUDGMENT
ON THE CLAIMS OF MALICIOUS PROSECUTION AND ABUSE OF
PROCESS.

Two of the causes of action alleged in the amended complaint — malicious
prosecution and abuse of process — stem from complaints made by Respondent Molstad
to law enforcement concerning Appellant Price that led to Price’s prosecution. As noted
above, on June 1, 2023, following the May 31 closing of Molstad’s purchase of the
property, Molstad entered into an agreement with Holmwood and Price allowing them
several additional weeks to remove their personal property from Lots A, B, and C of the
property conveyed by Holmwood to Molstad. R. pp. __ (move-out agreement). Molstad
and Price entered into a separate agreement by which Price leased Lot D of the conveyed
property for two years. R. pp. __ (lease agreement).

The move-out agreement was entered into by Molstad as a courtesy to Holmwood
and Price to accommodate their need to remove their personal property from the portion
of the conveyed property that was not leased to Price going forward, Lots A, B, and C.
Price was occupying a camper on the non-leased portion of the property, immediately
behind Molstad’s residence. When Price did not remove the camper and other personal
property from the premises by the agreement’s deadline of June 18, 2023, Molstad

instituted eviction proceedings, as documented by attachments to the amended complaint.
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R. pp. __ (application, rule, and notice to quit premises). Some of the complaints made
by Molstad to law enforcement relate to Price’s continued occupancy of the non-leased
premises after the June 18 deadline set by the move-out agreement, while some of the
complaints pertained to his actions directed at Molstad and members of her household.
The court’s order granting summary judgment made findings of fact as to some of
the legal proceedings that resulted from these complaints. As the court found, Molstad
was granted an order of protection against Price. Price was later arrested and indicted for
harassment and stalking based on a violation of the protection order. He was also
arrested for intimidation of a witness (not Molstad). At a hearing before Circuit Court
Judge Debra McCaslin, upon motion of the Eleventh Judicial Circuit Solicitor’s Office,
Price was found to have breached the requirements of his bond by failing to abide by
provisions related to his presence near Molstad, and his bond was revoked. Judge
McCaslin also declined to set bond on new charges pending against Price. In 2025, Price
pleaded guilty to harassment, second degree, and as part of his sentence was ordered to
have no contact with Molstad. There were several counts of criminal offenses, and all the
other charges were dismissed in connection with his plea. R.p. __ (order p. 3).
Appellants’ brief does not challenge these factual findings. In the affidavit of
Hugh Price submitted for the summary judgment hearing, he disavowed his plea to the
harassment charge. R. pp. __ (affidavit pp. 2-3), I 12, 13. However, significantly,
Price’s affidavit clearly states that the additional charges were dropped by the
prosecution in exchange for his plea of guilty to the harassment charge. R.p. _

(affidavit p. 3), 9§ 13.
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At the summary judgmeht hearing, counsel for Appellants outlined the basis for
the abuse of process and malicious prosecution causes of action. As to abuse of process,
counsel claimed Molstad’s complaints to law enforcement and seeking a restraining order
were for the alleged ulterior motive of getting Price off the property. Tr. p. 33. As to
malicious prosecution, counsel relied on the fact the charges other than the harassment
charge had not resulted in convictions, having been nolle prossed. Tr. pp. 33-34. These
allegations do not create a genuine issue of material fact as to either cause of action.

In its order, the court found the guilty plea to the harassment charge was a
complete bar to the malicious pfosecution claim premised on the remaining charges that
were nolle prossed. The court acknowledged that Molstad had attempted to have Price
arrested more than once and, after several run-ins, warrants were sought by the Saluda
County Sheriff’s Department. The charges were indicted and prosecuted by the Eleventh
Judicial Circuit Solicitor’s Office. The court found Molstad’s complaints regarding Price
did ultimately result in his criminal prosecution and conviction by the state pursuant to a
guilty plea. The court found the dismissal of the charges was part of the criminal
prosecution process between Price and the state. The victim, Molstad, had no authority
in bringing the charges or in dismissing the charges, which was a function of the state.
The court also found that dismissal was not the same as acquittal, and that the guilty plea
was a direct admission. R. pp. __ (order, pp. 8-9). These findings were correct, and the
court properly granted summary judgment on the malicious prosecution cause of action,
both on the basis of these findings and upon the additional sustaining grounds discussed

below.
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To establish the tort of malicious prosecution, the plaintiff must prove six
elements: (1) institution or continuation of original judicial proceedings, either civil or
criminal; (2) by, or at the instance of, the defendant; (3) termination of such proceedings
in the plaintiff’s favor; (4) malice in instituting the proceedings; (5) lack of probable
cause; and (6) resulting injury or damage. Jordan v. Deese, 317 S.C. 260, 261-62, 452
S.E.2d 838, 839 (1995); see also Carter v. Bryant, 429 S.C. 298, 315, 838 S.E.2d 523,
532 (Ct.App. 2020). If the plaintiff fails to establish a genuine issue of material fact as to
any one of these elements, summary judgment is appropriate. In this case, there is no
genuine issue of material fact as to at lease three of these elements.

First, the charges were not terminated in Price’s favor. As to the harassment
charge, he pleaded guilty. Counsel conceded that Price’s guilty plea precluded pursuing
a cause of action for malicious prosecution with respect to the harassment charge. Tr. p.
31, lines 20-21; p. 32, lines 1-3; p. 38, lines 19-20. As to the other charges, their
dismissal or nolle prosequi was not a favorable disposition but was agreed to by the
prosecution in exchange for Price’s guilty plea to second-degree harassment. Appellants
concede in their brief that a “favorable termination” of proceedings requires a termination
that reflects on the merits and that “is not the result of a compromise . . . .” See Brief of
Appellant, Argument C(3). In this case, Price’s own sworn affidavit affirmed the
prosecution dropped the other charges in exchange for his plea of guilty to second-degree
harassment. R. p. __ (affidavit, p. 3), § 13. This disposition — whether it was by outright
dismissal or entry of a nolle prosequi — was not based on the merits but was the result of a
compromise between Price and the prosecuting authority. Price admitted his guilt to one

of the charged offenses and thereby procured a dismissal of the remaining offenses. This
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was not the equivalent of an acquittal or a merits determination in his favor. See
Jennings v. Clearwater Mfg. Co., 171 S.C. 498, 506, 172 S.E. 870, 873 (1934) (“if a
prosecution is terminated by agreement between the parties . . . there is no such
termination as will support an action for malicious prosecution™); ¢f. Jordan, 317 S.C. at
262, 452 S.E.2d at 839 (dismissal of criminal charges as the result of the accused’s
voluntary entry into and successful completion of a pre-trial intervention program is not,
as a matter of law, termination of the action in his favor). There is no issue of fact on this
point, as Price himself attested the dismissal or nolle prosequi of the charges against him
by the prosecution was in exchange for his plea to another charge. This was not a
favorable termination, and it defeats his claim'for malicious prosecution.

Second, there was probable cause to support the criminal charges brought against
Price. Indeed, multiple individuals and entities made determinations equivalent to or
encompassing findings of probable cause. A magistrate judge made probable cause
determinations before issuing the arrest warrants against Price for violation of the
protection order, for stalking, and for intimidation of a witness. A circuit judge made a
similar determination in revoking Price’s bond. A grand jury found probable cause in
entering true bills on the indictments. Where, as here, the evidence yields only one
conclusion on the existence of probable cause, the defendant is entitled to judgment as a
matter of law on a malicious prosecution claim. See Carter, 429 S.C. at 316, 838 S.E.2d
at 533. The fact that the charges were dismissed or nolle prossed by the prosecutor does
not negate the existence of probable cause for institution of the criminal charge at the

outset. Id., 429 S.C. at 318, 838 SE.2d at 534.
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Third, there is no genuine issue of material fact with respect to the element of
malice on the part of Molstad. As the court found, there have been numerous findings by
courts of competent jurisdiction that Molstad is in fear of Price. R. p. __ (order p. 9).
Appellants did not assert a claim of error as to this finding. The complaints by Molstad
that gave rise to the dismissed or nolle prossed charges were attributable Price’s own
actions and to Molstad’s fear of him, not due to malice. Cf Ruff v. Eckerds Drugs, Inc.,
265 S.C. 563, 568, 220 S.E.2d 649, 651 (1975) (the fact that the defendant was not
convicted on one charge while being convicted of a different charge furnished no
evidence of malice for purposes of malicious prosecution action).

Appellants’ brief claims there was not an identity of issues between the offense to
which Price pleaded guilty and the offenses dismissed as part of his plea deal. This
distinction makes no difference in the context of an action for malicious prosecution. See
Ruff, 265 S.C. at 567-68, 220 S.E.2d at 651. In Ruff, the criminal defendant was charged
with simple assault and disorderly conduct. He was convicted of simple assault but the
charge of disorderly conduct was discharged by the magistrate, and his claim of
malicious prosecution was premised on the dismissed disorderly conduct charge. The
fact that the two offenses had different elements did not impact the existence of probable
cause, and the store was entitled to judgment on his malicious prosecution claim as a
matter of law.

Appellants’ brief alleges there were “warrants procured by Molstad and later
investigated and formally recalled by the Saluda County Sheriff’s Office.” See Brief of
Appellants, Argument C(3). Although Price’s affidavit alleged there were recalled

warrants, Appellants submitted no evidence in the court below of any recalled warrant
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~ and thus failed to create a genuine issue of material fact that any warrants were issued
and recalled. As noted in the statement of the summary judgment standard, supra at 6,
the non-moving party must establish the existence of a genuine issue of material fact, and
““it is not sufficient for a party to create an inference that is not reasonable or an issue of
fact that is not genuine.’” Kitchen Planners, 440 S.C. at 463, 892 S.E.2d at 301; Town of
Hollywood, 403 S.C. at 477, 744 S.E.2d at 166. No recalled warrants were produced to
demonstrate a genuine issue of fact in this regard.

For all the reasons set out in the court’s order, and for the additional feasons set
out above, the court properly granted summary judgment on the cause of action for
malicious prosecution, and this Court should affirm.

With respect to the cause of action for abuse of process, the circuit court found
there was no evidence of ulterior motives by Molstad. The court noted the numerous
findings by courts of competent jurisdiction that Molstad was in fear of Price. The Court
found Price failed to provide any evidence Molstad willfully used the legal process
outside of regular conduct. R. p. __ (order p. 9). These findings were correct, and the
court properly granted summary judgment as to the abuse of process claim on this basis,
as well as for the additional reasons set out below.

A cause of action for abuse of process has two essential elements: (1) an ulterior
purpose and (2) a willful act in the use of the process not proper in the regular conduct of
the proceeding. See Hainer v. American Med. Int’l, Inc., 328 S.C. 128, 136, 492 S.E.2d
103, 107 (1997); Huggins v. Winn-Dixie Greenville, Inc., 249 S.C. 206, 209, 153 S.E.2d
693, 694 (1967). It is “‘the employment of legal process for some purpose other than

that which it was intended by the law to effect — the improper use of a regularly issued
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process.”” Huggins, 249 S.C. at 209, 153 S.E.2d at 695 (citation omitted). An ulterior
purpose exists when the process is used to gain an objective not legitimate in the use of
the process. Hainer, 328 S.C. at 136-37, 492 S.E.2d at 107; Huggins, 249 S.C. at 209,
153 S.E.2d at 694. “There is no liability where the defendant has done nothing more
than carry out the process to its authorized conclusion, even though with bad intentions.”
Hainer, 328 S.C. at 136, 492 S.E.2d at 107 (emphasis added). An allegation of an
ulterior purpose or bad motive, standing alone, is insufficient to establish a claim for
abuse of process. Food Lion, Inc. v. United Food & Commercial Workers Int’l Union,
351 8.C. 65, 74, 567 S.E.2d 251, 255 (Ct. App. 2002), citing Hainer, 328 S.C. at 136,
492 S.E.2d at 107. It is not possible to infer improper acts from the existence of an
improper motive alone. Food Lion, 351 S.C. at 74, 567 S.E.2d at 255. Rather, the
plaintiff must show not only that the process was brought for an ulterior purpose, but also
that willful acts were taken through which the process was misapplied or abused. Id.,
citing Huggins, 249 S.C. at 214, 153 S.E.2d at 697.

Particularly applicable to the case now before the Court is the discussion by this
Court in Food Lion:

. . . there is no action for abuse of process when the process is used for the

purpose for which it is intended, but there is an incidental motive of spite

or an ulterior purpose of benefit to the defendant. Accordingly, liability

exists not because a party merely seeks to gain a collateral advantage by

using some legal process, but because the collateral objective was its sole

or paramount reason for acting. . ..
Food Lion, 351 S.C. at 75, 567 S.E.2d at 256 (citations omitted). Further, quoting from
another case, the Court noted:

“There is no abuse of process, however, when the process is used to

accomplish the result for which it was created, regardless of an incidental
or concurrent motive of spite or ulterior purpose.”
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d | (citation omitted) (emphasis added in Food Lion).

Appellants’ only claim of ulterior purpose on the part of Molstad is an allegation
that Molstad said, during an encounter with law enforcement, that her objective was to
have Price removed from the property. Appellants claim this alleged statement is
documented by body camera footage procured from law enforcement. No such body
camera documentation was submitted to the court at the summary judgment hearing. The
bare assertion that such a statement was made, without evidence, does not create an
inference that is reasonable and is not sufficient to create a genuine issue of material fact.
See Kitchen Planners, 440 S.C. at 463, 892 S.E.2d at 301. However, if it could be
established that Molstad made such a statement, it does not constitute evidence of an
“ulterior” purpose. Price was required by the terms of the move-out agreement to be off
the non-leased premises conveyed to Molstad by Holmwood by June 18, 2023. He did
not remove his camper and other personal property by that date. Molstad was forced to
pursue legal remedies to have him removed from the premises. She did so by bringing
eviction proceedings, as documented in the attachments to the amended complaint. R.
pp. __ (application, rule, and notice to quit premises). When she reported other
misconduct by Price, a statement to law enforcement that she was also seeking his
removal did not show an ulterior purpose. As Food Lion makes clear, even if that was a
concurrent motivation for the complaint to law enforcement about other misconduct by
Price, such a concurrent motive does not establish the “ulterior purpose” element of abuse
of process.

Nothing in the law prohibited Molstad from simultaneously seeking redress for

misconduct by Price such as theft, animal neglect, and violations of the order of
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protection that had been issued by a court, while also taking legal action due to his
remaining on the premises after the move-out deadline. She candidly informed law
enforcement that she was also seeking to have him evicted, as is shown by two of the
incident reports. R. pp. __ (reports dated July 13 and July 20, 2023). Providing that
information to the investigating officer was appropriate and above-board. Her complaints
to law enforcement concerning additional misconduct by Price were not the product of an
“ulterior” purpose, even if Price’s eviction was a concurrent motive to her proper
motivation in reporting Price’s other acts of misconduct. There is no evidence to create a
genuine issue of material fact as to the ulterior purpose element.

Nor is there any evidence to establish the other element of a claim for abuse of
process. As Food Lion makes clear, an ulterior purpose alone is not sufficient to
establish both prongs of the test for abuse of process: “it is not possible to infer
[improper] acts from the existence of an improper motive alone.” Food Lion, 351 S.C. at
74, 567 S.E.2d at 255. Appellants’ claim of error in the lower court’s grant of summary
judgment is premised solely on the allegation of an ulterior motive. See Brief of
Appellant, Argument C(4). Even if Appellants had provided evidence tending to
establish an improper motive, such evidence would not also establish the second prong of
an abuse of process claim, which requires some definite, willful act by which the process
was abused. See Hainer, 328 S.C. at 136, 492 S.E.2d at 107; Food Lion, 351 S.C. at 74,
567 S.E.2d at 255. For the reasons set out in the court’s order and for these additional
reasons, the court correctly granted summary judgment on the abuse of process claim,

and this Court should affirm.
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III.  THE CIRCUIT COURT CORRECTLY GRANTED SUMMARY JUDGMENT

ON THE DEFAMATION CLAIM, WHERE THE EVIDENCE PRESENTED

BY THE PLAINTIFFS DID NOT CREATE A GENUINE ISSUE OF

MATERIAL FACT WITH RESPECT TO ALLEGED DEFAMATION.

The amended complaint alleged a cause of action for defamation, based on
allegations that defamatory statements were made by Molstad to law enforcement about
Price, as shown by various police reports attached to the amended complaint. The circuit
court found there was no evidence offered by Price, through his complaint or through his
affidavit submitted in opposition to summary judgment, that a defamatory statement was
published, with malice, which was false. R.p. _ (order p. 10). The court’s order noted
that nearly all the alleged statements were substantiated by law enforcement. The court
detailed the most glaring of those statements, which pertained to the statements related to
the order of protection granted to Molstad against Price, Price’s arrest for violation of the
order of protection, the revocation of Price’s bond for his failure to comply with the
requirements of his bond, and Price’s guilty plea to second-degree harassment against
Molstad. The court found Price’s guilty plea and the prior findings by courts of
competent jurisdiction substantiate most, if not all, of Mostad’s accusations against Price.
The court further found that none of the remaining alleged statements tend to impeach the
honesty, integrity, virtue, or reputation of Price. The court held there was also no
evidence of harm, noting Price was arrested and prosecuted as a consequence of the
actions for which he pleaded guilty. The court found that, while this caused him great

emotional distress, such distress was not the harm resulting from defamation, when he

chose to admit the crime. The court held there was no evidence upon which a finder of
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fact could find for Price and granted summary judgment on the defamation cause of
action. R. pp. __ (order, pp. 10-11).

Appellants have not challenged any of the findings and rulings set out in the
court’s order addressing the defamation cause of action. Appellants’ only contention
with respect to the defamation cause of action is that summary judgment should not have
been granted, based on the unsubstantiated allegation that Molstad made a statement to
law enforcement that Price was “selling drugs” and “making meth.” See Brief of
Appellant, at Argument D(2). At the summary judgment hearing, Appellants did not
raise this allegation as the basis for the defamation cause of action. Tr. p. 32. The
affidavit on which they relied did not allege Molstad made such a statement. R. pp.
(affidavit). Appellants did not offer any evidence that Molstad made such a statement,
cither as an attachment to the amended complaint or in the documents submitted for
consideration at the summary judgment hearing.

To recover on a cause of action for defamation, the plaintiff must establish a
number of elements, the first of which is that a false and defamatory statement was made.
See Banks v. St. Matthew Baptist Church, 406 S.C. 156, 161, 750 S.E.2d 605, 607 (2013);
McBride v. School Dist. of Greenville County, 389 S.C. 546, 559-60, 698 S.E.2d 845, 852
(Ct.App. 2010). The amended complaint alleges that on July 21, 2023, Molstad falsely
told Deputy Shealy “He [Hugh] is selling drugs. Making meth.” R. p. __ (amended
complaint p. 5), §26. However, the July 21, 2023, police report attached to the amended
complaint does not contain any such statement. R. pp. __ (July 21 incident report). Nor
do any of the other police reports attached to the amended complaint contain such a

statement. R. pp. ___ (incident reports). And the affidavit of Hugh Price submitted for
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the summary judgment hearing does not contain any reference to Molstad having made

that statement. R. pp. __ (affidavit).

In argument at the summary judgment hearing, Appellants relied exclusively on
the allegations set out in the affidavit of Hugh Price as the evidence of the alleged false
statements made by Molstad. Tr. p. 32, lines 5-11. Their attorney did not argue that
Molstad made a statement that Price was selling drugs and making meth. Appellants
failed to present any document setting forth that such a statement was made. The claims
of Appellants’ Issue 3 and Argument D, not made in the court below, are not preserved.
See Bakala, 352 S.C. at 625, 576 S.E.2d at 163; I’On, 338 S.C. at 422, 526 S.E.2d at 724;
Wilder Corp., 330 S.C. at 76, 497 S.E.2d at 733.

As previously noted, to survive summary judgment, the non-moving party must
establish the existence of a genuine issue of material fact, not merely an inference that is
not reasonable or an issue of fact that is not genuine. See Kitchen Planners, 440 S.C. at
463, 892 S.E.2d at 301. The mere allegation contained in the amended complaint at
paragraph 26 is not enough. Some evidence was required, but Appellants did not present
any evidence that Molstad ever stated Price was dealing drugs and selling meth.
Appellants have failed to demonstrate error in the court’s grant of summary judgment on
the cause of action for defamation, and this Court should affirm that determination.

IV.  THE CIRCUIT COURT PROPERLY ADDRESSED THE MOTION FOR
SUMMARY JUDGMENT WHERE APPELLANTS, PLAINTIFFS IN THE
COURT BELOW, DID NOT OBJECT THAT IT WAS PREMATURE AND
DID NOT ARGUE THAT FURTHER DISCOVERY WAS DESIRED OR
NECESSARY PRIOR TO A SUMMARY JUDGMENT RULING.

Appellants argue summary judgment was addressed prematurely because further

discovery was needed. They claim further depositions are needed, including depositions
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of the defendant (Respondent Molstad), law enforcement officers, and other witnesses.
They also claim further document discovery from law enforcement and court sources is
needed. This claim is ﬁot preserved for appellate review.

During the summary judgment hearing, the court inquired about the status of
discovery, and counsel for Appellants indicated he had obtained a vast amount of
material in response to a subpoena for law enforcement records and “everything we
needed” was in that material. Tr. p. S, lines 3-10. Appellants cannot now take a position
contrary to the position they took in the court below. See King, 278 S.C. at 354, 296
S.E.2d at 337; Sharpe, 292 S.C. at 14, 354 S.E.2d at 780; Vaughan, 288 S.C. at 362, 342
S.E.2d at 619.

Counsel further stated he intended to depose only one witness, the defendant. Tr.
p. 5, lines 11-14. Appellants cannot now assert additional depositions of other witnesses
are needed. /d. Counsel did not indicate, in answer to the court’s specific question about
deposing witnesses, that he intended to depose any law enforcement personnel or any
other non-party witness. Tr. p. lines 11-14. Counsel’s position in the court below is
binding on Appellants, whom he was then representing. Notwithstanding that he stated
he intended to depose the defendant, counsel did not object to proceeding with the
summary judgment hearing or argue that it was premature due to having not completed
that deposition. Appellants’ Issue 4 and Argument E were not raised in the court below
and are not preserved for appellafe review. See Bakala, 352 S.C. at 625, 576 S.E.2d at
163; I'On, 338 S.C. at 422, 526 S.E.2d at 724; Wilder Corp., 330 S.C. at 76, 497 S.E.2d

at 733.
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V. APPELLANTS HAVE NOT PROPERLY RAISED A CLAIM OF ERROR
WITH RESPECT TO THE CIRCUIT COURT’S GRANT OF SUMMARY
JUDGMENT ON THE CLAIM OF INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS, THE COURT CORRECTLY GRANTED
SUMMARY JUDGMENT ON THAT CLAIM, AND THIS COURT SHOULD
NOT DISTURB THE CIRCUIT COURT’S ORDER AS TO THAT CLAIM.

In the “Conclusion and Relief Sought” section of their opening brief, Appellants
ask this Court to reverse the trial court’s order granting summary judgment as to five
causes of action — rescission, abuse of process, malicious prosecution, “IIED,” and
defamation. “IIED” is a reference to the sixth cause of action alleged in their amended
complaint, a claim of intentional infliction of emotional distress. No challenge to the
court’s ruling on the intentional infliction of emotional distress claim is properly before
this Court. In the Statement of Issues on Appeal, Appellants did not raise an issue
challenging the court’s grant of summary judgment on the claim for intentional infliction
of emotional distress. The Rules of Appellate Procedure establish that no point will
ordinarily be considered which is not set forth in the statement of the issues on appeal.
See Rule 208(b)(1)(B), SCACR; see also Tobias, 386 S.C. at 313, 688 S.E.2d at 555
(Kittredge, J., dissenting); Allen, 394 S.C. at 277, 715 S.E.2d at 367, Silvester, 344 S.C.
at 285, 543 S.E.2d at 566. In their statement of the issues on appeal, Appellants did not
include an issue alleging error in the grant of summary judgment on the claim of
intentional infliction of emotional distress. A limited exception to the requirement of
Rule 208(b)(1)(B) allows that, when an issue is not specifically set out in the statement of
issues, the appellate court may consider the issue if it is “reasonably clear” from the

appellant’s arguments. See Herron v. Century BMW, 395 S.C. 461, 466, 719 S.E.2d 640,

642 (2011). In the argument sections of their brief, Appellants did not present any
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argument or cite any authorities to establish error in the court’s grant of summary
judgment as to the claim of intentional infliction of emotional distress, therefore the
exception to the application of Rule 208(b)(1)(B) is not available to save this issue.

On the merits, the court property granted summary judgment on the claim of
intentional infliction of emotional distress. The court properly applied the standard
articulated in Hansson v. Scalise Builders of South Carolina, 374 S.C. 352, 650 S.E.2d 68
(2007), and correctly found Appellant Price failed to provide any evidence that he
suffered emotional distress or that any such emotional distress was severe as required by
the case law. R. pp. __ (order pp. 9-10). The court properly granted summary judgment

on this claim, and this Court should affirm.

CONCLUSION
The Court should affirm the circuit court’s grant of partial summary judgment in
its entirety.

Respectfully submitted,

Christian-65. Spkadle§

Moore Bradley Myers Law Firm, PA
110 South Main Street

Saluda, South Carolina 29138
Telephone: (864) 445-4544

South Carolina Bar No. 13755
Attorney for Respondent
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