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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL ) FOR THE SECOND JUDICIAL CIRCUIT
) '
Michael P. Buckmon, # 235058, )
v ) Case No.: 2019-CP-06-00126
Applicant, )
5 ) ORDER OF DISMISSAL gﬁ% = m
State Of South Carolina, ) L AEe = 3
T,y ) = 2 2
Hon. Deadra L. Jefferson & = 5 &
oplicant’s At Chelsey F. Marto, Esq.
- Respondent’s Attorney: T. Cruise Mitchell, Esq.
Court Reporter Penny Johnson

This matter asbcfam the Court by way of an appﬁehﬁén_-'_ﬁ_;wﬂi—comicﬁonfmlief (PCR)
filed by Michael Pm:gm@:(mmm"}qn April 1, 2019, amended on January 26, 2022,
and December 9, 2025. Rmpondmt filed a Return and Motion for More Definite Statement on
July 15, 2019. On Dmber 17, 2025, an evidentiary hearing convened before this Court.
Applicant was present mdmptmuted by Chelsey F. Marto, Esq. Asmtmt Attorney General T.
Cruise Mitchell, Esq. represenmd the State. At the evidentiary hearing, testimony was taken from
Applicant and Deputy Solteim' David W. Miller (“Solicitor Miller”).! After hearing the testimony
at the PCR hmg,mmnfun review of the record, this Court finds Applicant did not meet his
burden of pioaf: Askbedinaiv reliacis Denied, and this application is Dismissed with Prejudice.

PROCEDURAL HISTORY

' The Court is advised by Respondent that Applicant’s trial counsel, Michael Chesser, Esq., resigned as an active
member of the SC Bar December 17, 2018, under Rule 409, SCACR. As a result, they were unable to procure his
presence for the evidentiary hearing. The parties consented wfgoing forward in Attorney Chesser’s absence..
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; Applmns;amsenﬂyconﬁmdin the South Carolina Department of Corrections pursuant

1o mm of commitment of the Bamnwell County Clerk of Court. Applicant was indicted for
MW" {Indlctmmt No. 2016-(38-06-002 10), Arson - First Degree wlth M’ (Indictment No.
2016—08-0603205) and Cnms Scxual Conduct ~ First Degree* (Indiamcnt No. 2014-GS-06-
00359). Apphcmtmwmdbylvﬁml%em Esq 'I‘haeasewaspmsmmd by Deputy
Solicivor David Miller of the Second ercmt Solicitor’s Office. On Augusf 17-19, 2016, Applicant
pmmﬂcdwajmymdbmmc}ionombleboyetA Early,m.ﬂmahcantwnsfomd guilty as
indicted on all three (3) }udge Early sentenced Apphmt to the South Camhna
Devari i 8k Cotxectiom SCDC) for a period efumy (30) ym;;ox Criminal Sexual Conduct
~ First Degree, tiurty (30) yea:s i"or Arson — Fust Degree with B&eth and life i unpnsonment for

Murder. 'Ihe senﬁencm were concm*ent. Jw:lge Early gave the Apphcant credit for time served
 pursuaat to S.C. CodeAm§24~13-4o:obecnlmedandappn¢dbymescnc
; Apphcanthmdyﬁlwdanoﬁceofw The appeal was perfected by Appellate Defender
Susan B. Hackett, On July 25, 2017, an Anders brief was filed on bghalf-omppﬁmr_ On February
13, 2018, the South Carolina Court of ‘Appeals dismissed Applicant’s appeal. The Remittitur was
issued on March 1, 2019,
CURRENT APPLICATION

[n his application forpost—conwcuon relief, Applicant alleges he is being held in custody
un!awﬁdly based on the foll_oﬁring:

. Ineffective Assistance of Counsel

? The offense of murder is a violent, most serious offense, punishable by death, or mandatory minimum term of
imprisonment for thirty years to life. S.C. Code Ann. §16-03-20,
’Thenﬂ‘enleofmnintheﬁmdogreensavio!zm,mostmoﬂ‘eme,ptmlshnblebyhnm”mnentnmlessﬂmn
thirty years. S.C. Code Ann, § 16-11-0110(A),

* The offense of criminal sexual conduct in the first degree is a violent, most serious offense, punishable by

: ﬁnpﬁmmremfwnotmmthmthinyymmmdmgmﬁwdiscmoﬁhewm
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a. “Ineffective Assistance of Counsel, deficient performance...counsel failfed] to
impeach, failed to object, failed to present evidence pertaining to my
innocen(ce].” - .

2. Prosecutorial Misconduct

a. “Prosccuiorwmmuung prosecutorial misconduct, using false or perjurfed]
testimony for conviction.” .

b. Bad faith or prosecution team withheld evidence constituting violation, due

~ process, violation of 14™ Amendmen.”
3. Newly Discovered Evidence

On January 26, 2022, Applicant, through then PCR counsel Nancy Fennell, Esq. filed an
amended application raising the following additional allegations: |

I. Ineffective Assistance of Counsel: '

a. Failing to obtain forensic testing of the t-shirt and jeans of co-defendant Bolen and
forfaiﬁngmmnmthcissueofhaﬁngthemresulminordcrto use support
Applicant’s innocence. '

b. Failing to cross-examine witnesses regarding his perjury and failing to introduce
evidence of co-defendant Bolen’s videotape interview fo cross-examine him.
Counsel’s failure to present the evidence of the prior interview for impeachment
purposes regarding the arson charge was ineffective assistance of counsel. Counsel
failed to introduce the evidence to show how co-defendant Bolen’s prior statement

 reflected he did not see Applicant start a fire. This deficient performance was
prejudicial to Applicant because Applicant’s conviction was the result of allowing
this perjury. |

c. Failing to obtain and use impeachment evidence related to co-defendant Bolen
wearing the jeans on the night of the allcged crime. Counsel was ineffective for
failing to use’ idence related to the t-shirt with blood and the burning of the t-
shirt to impeach co-defe Bolen’s testimony.

d. Failing to have blood splatter analysis determination done to use to impeach co-
defendant Bolen’s testimony regarding where Applicant was standing when the
hammer was used to strike the victim. Counsel’s defective performance in this
regard prejudiced Applicant because the reports indicate no blood splatter was
found by the back door where co-defendant Bolen stated he was standing, Counsel
was ineffective for failing to obtain expert testimony on this issue to use for
impeachment and in support of Applicant’s innocence, Ay

e. Failing to cross-examine co-defendant Bolen on whether he was offered any type
of deal for providing testimony. .

a. Fourteenth Amendment violation for withheld evidence relating to the test results
and blood analyst determination of the blood splatter found on co-defendant bolen.
Such evidence would have been favorable to Applicant. Prosccutor withheld the
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b. Allomng and usmg perjured tesnmony to obtmn a conwcﬁon

{)n December 9, 2025 Apphcaut, through PCR oounsel Chslscy F. Marto, filed an
amencled apphcanonmwmg thc folkwmg additional allegatmns

Meﬁectlvc asastam;ﬂ‘eoun@;fﬂr

a. Failure to investig mﬁmmermMsshn'tmdjm

b. Failureto mw have Men s testimony excluded because he was in a delusional
state of mind.

(-3 Faﬂm'e wWy mss-examg witnesses.

i Failure to proper cross-examine Bolen.

1. Failure to use his first statement against him to show that the
a}hamm that he saw Applicant start the fire was not in the initial

2. Failure :ouee the bloody mdbumod e!urt was impeachment
~evidence.

SE3. FaﬁWewmexmmncBoienahomhowhewasthemweanng

4. Faﬁm to cross-examine Bolen about pronuscs made in exchange
for te

Lo leme © a:gue that Bolen’s assemon of where Applicant was
-smdmgwasmconect based on the blood splatter.

6. Failure to properly cross-examine regardmg ‘why the blood was on
Bolen.

7. Failure to cross-examine Bolen conceming prior inconsistent
statements regarding the hammer and shirt.

d. Coerced Applicant out of testifying.

e. Failure to move to dismiss the CSC charge pre-trial and to properly argue that no
evidence was presented of the CSC charge on directed verdict.

2 Prosecutorial misconduct for:

a. Puttmg forward false and misleading testimony through Bolen's Mmony, which
was ripe with inconsistencies to improperly frame Applicant for a crime he did not
commit,

'b. For improperly suppressing the test results on the clothing or otherwise failing to
wmtfortestmmﬂtstaeomebackbeforemkmgthccmtomal

At the evidentiary hearing, Applicant only proceeded on the allegations raised in his
‘amended application filed December 9, 2025.
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Before this Court are the Barnwell County Clerk of Court records regarding the subject
convictions, Applicant’s xecords from the South Carolina Department of Corrections, the trial
transcript, Applicant’s reoovds ﬁ'mn his direct appeal, and the records of the current PCR action,

This Courthashadﬂmoppommﬁy to review the trial tmnscnpt in its entirety and heard the
testimony at the PCR hemng Tins Court has ﬂ,mhcr had the opportumty to observe the witnesses
presented at the hemng,c}osely pass upon thezrcmdxblhty. anrd We:gb timr tcsumony wcordmgly
After a careful xewmbased on the, tricklan smdqm set foﬂh below, tins Court finds Applicant
has failed to carry h:s burden of pmof Below are this Court’s ﬁndmgs of facts and conclusions
of law as required by S.C. COdQAIm § 1?.-27-80.

heﬂ‘ecﬂwdssﬁm“ of Counsel, Generally
In a PCR actwn, Al

licant bears %hc burden of proving ’ﬂwgllegatxons in his application
by a prepondexmoa ofthemdme. M 286 S.C. 441, 334 S.E.2d 813 (1985); Rule
71. 1(¢), SCRCP, Whnre thc application alleges ineffective assistance of counsel as a ground for
relief, Applicant must prove that “counsel's conduct so undermined the proper functioning of the
adversarial mocessthm[lt] canmtberehed upon ashawngpmdmd a just result.” Strickland v.
Washington, 466US 668,&6(1934),&;;@;2868 C. at 442, 334 S.E.2d at 814,

In evaluating allegamms of meffecti\*e assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s performance
was deficient. m 466: U.S. at 687; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,
625 (1989). Under this prong,ﬂ:w court measures an aumwy."s;jmfom by its “reasonableness
under prevailing pmfomioual norms.” Cherry, 300 S.C. at 117, 386 S.E2d at 625 (quoting
Strickland, 466 U.S. ax 690). The proper measure of performance is whether the attorey provided

representation within the range of competence required in criminal cases. Butler, 286 S.C. at 442,
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334 S, E2dat &34 “Coumsehs stxongly p:mumed to have rendered sdequateassmtame and made
all sigaificant dmmom i il meroine of reasonable professional judgﬁ;én:.” 1d. (citing Strickland,
466 LS. at690). “Whmootmselfocusesonsome issues to thaexclmnofothcrs thcre:sa
: -'mpwmumﬂmthe[ox sho} d:@m fozmcaimramm through sheer neglect.”
. Gentry, 540 U, 8. 1, 5 (2003) (cmng Smskknd. 466 Us. at 690). The Court, in
: demnning deﬁcaenéy must aﬁmaﬁ:vely mmmam the ransc of peamble reasons counse! may
: have had for prowm:tg as theaf did. ¢ Cullen v, Pinholster 56‘3 U. s 170 196 (2011); Harington
v. Richter, 562 U.S. 86, 109-10 f-'(éou) | “[E]ven if an omsmn is inadvertent, relief is not

automatic. The Sixth Amndmem gumwes reasonable compcienee, not perfect advocacy judged

; 540 USS. at 6; see also Mmhy__&m 901 F.3d
578, 392 (5th Cir. 2018) (“[Clounsel’s performance need not be optimal o be reasonable.”).

with 1 e betais of hindsight2 Yarborotigh

Second, counsel’s deficient performance must have prejudiced Applicant such that “there
isa reasonahle pmh‘bﬂttyﬁmt, but for cmmsel's mxpmfmﬁnal errors, the result of the proceeding
would have been different,” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625 (quoting Strickland,
466 U.S. at 694). “This does not require a showing that counsel’s actions ‘more likely than not
altered the outcome,’ but the difference between Strickland’s prejudace standard and a more-
probable-than-not standard is slight and matters ‘only in the rarest case.”™ Harrington, 562 U.S. at
111-12 (quoting Strickland, 466 U.S. at 697). “The likelihood of a different result must be
substantial, not just conceivable.” Id. at 112.

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before

examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
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casier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. Id, at 696-97,

Counsel’s Failure to In vestigate and Test Co-Defendant’s Shirt and Jeans, and Prosecutorial
Misconduct :

Applicant contends Counsel was ineffective for failing to investigate and test co-defendant
Bolen’s shirt and jeans. Applicant further contends the Prosecutor engaged in misconduct for
putting forth false and nnsleadmg testimony through Bolen and for improperly suppressing these
test results or otherwise failing to wait for the test results to come back before taking the case to
trial. This Court finds thesanﬂegaﬁm are ﬁri__thout merit.

At the evidentiary heari

Appbcani tasﬁﬁed the blood on co-defendant Bolen’s shirt and
jeans should have beem teswd by Inwmforeenwm. Applicant beheves thxs test would demonstrate
that his co-dcfendant cnm:mued the crime, Sohc:tor Miller testified they did not have the shirt and
jeans tested because they wem not detetmm‘anve of any issue in the case and of little evidentiary
value as it was umonu*cvmed the blood bélonged to the victim. Solicitor Miller explained that
Applicant hit the victim w:th a hammer and there was blood cverywherc whmh was corroborated
byphotogmphsumdmedﬂm Sohc:toeriertesnﬁedthatlhemal transcnptrcﬂcctsihat
Counsel argued mclomﬁmﬂn lack ofuzsnng shows an inadequate investigation by the State.
Moreover, counsel ﬁmher argued the locauon of blood splatter on the co-defendant Bolen’s
closing as well as lust shn't m ﬁie bumt tub as lack of the Apphcant’s culpabnhty in the crime. (Tr.

245:7-19, 334; 327:9-17). _
This Court fitis ol Wi ot [oéiective for failing to test co-defendant’s shirt and

jeans. This Court finds it was not unreasonable for Counsel not to independently test the blood on

Bolen’s jeans and shirt. As Solicitor Miller credibly testified, there was no dispute that the blood

on Bolew’s clothing belonged to the victim. Furthermore, Counsel effectively utilized the absence
| Page 7 0f 20




' of forensic testing in his closing argument. During his closing, Counsel argued the following
mmdmg the lack of testing: '

This is Maﬂhechbn'aMthﬂhemkmmﬂwbathmomofDom Dempsey’s
house and attempted to burn in the bathtub. It was retrieved from the bathtub.
Again, the color. Also, this is something that forwhatcvetreasanSLBD chose not
to test for blood.

(R. 325)
At the end of closing, Counsel finishes his argument with the following:

isubmttoyouthalBolenhadbloodonpansandanhushmHedemedweamg
his jeans on the stand, He wanted to put those jeans away from him, but Agent Scals

had testified that he had earlier stated that he did have on pants or jeans and not
thoscredshartathatyousecm&lep}mo AgemScaltesnﬁedtothat.

I submit to you that as jurors you in effect have a right to forensic evidence if it’s
out there. In other words, Dr. Ross testified that she took sperm and DNA type of
samples. In other words, she took samples from Donna Dempsey and sent them off
for analysis. Andyet thmlsmtmnmxyofDNAorspennmults

Msmhm@mmmsmwmmmwmmm
locations of’ :ted blood splatter, pxeﬂrcstakenandsoun,mdmanalysis That
is inexplicable. There is, of eowse,nomalyszsonaoi- s jeans with what would
nppmtobcbiood spiM S

I ask you to require that evidence and the absence of that mdmce in the presence
of reasonable doub& 1 ask you to find Michael Paul Buckmon not gmity Thank
you.
(R.333-334).°
This Court ﬁnds tnai Counsel selz.ed the opportumty to arguc ﬁac State’s investigation was
' madcquate Cmdﬂ'iﬂg the totahty of the record and testxmny in this proceeding had forensic

testing been conducted on the clathmg Counsel would have }ost thc vmb:hty of this argument at

s £ " 5 A .. . .
Applicant testified that sex with the victim was “consensual” and that he had admitted same pretrial. The trial
mmmmﬂecm&atbmh:hnﬁpphmtmnolmengugedmsexwuhmcviuhnwhom“;msadout‘ from the

injury inflicted by the hammer and incapable of “consent.” The furth
_mm@mmmgmw,mmm_ testimony further reflects that Bolen walked in in on
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trial. Therefore, Counsel was not deficient for failing to investigate and test co-defendant Bolen's
clothing.

Similarly, this Court ﬁmis Solicitor Miller did not engage in prosecutorial misconduct
regarding the testmg of Bolm s clb’thmg Solicitor Miller credibly tesuﬁed that there was no reason
o have the clothing teste
clothing. This Cot'm

ﬁthercwasnodxspmcthatttwasthcmcumshlaodonBolans

; ﬁnds Solicitor Miller did not engage in prosecutorial misconduct by
presenting the tesnmony of Applicant s co-defendant Bolen. Soi:cltors have the right to prosecute
their cases as they see ﬁf. &M 394 S.C. 62, 714 S.E. Zd 326 (201 1) (holding that
prosecutor’s dectsmn not tﬁ mzmdwe during gmlt phase dﬂfmdant s mculpatory statements to
police officer was mattu' af msecinenal discretion and strateg. and not prosecutorial
misconduct.); mﬂﬂ 0 v. U
is “unquestionably true as a general matter” that “th_e prosccmioﬁ"is cnmled to prove its case by

S19U.S. 172, 117 S.Ct. 644, 136 L.Ed.2d 574 (1997) (it

evidence of its own choice...”). The believability of a witness is for a jury to determine and does
not go to admissibility ofawm atcmmony

Further, Apphcmﬁmfailedmmhemspmjudicedbythlslackofwmng He has
offered no credible evl&noe thut addmoml testing of Bolen’s clothng would have been favorable
to his defense and altered tbc malmmlt, relying instead on mere spcculanon It was not in dispute
that it was the victim sh!oodonBolen 's clothing. Apphcantasser!s that such testing would have
shown that Bolen was the mdmdual Who dallvored the fatal blow However, the State prosecuted
mnscasemdaanmmlheliabﬂuythm malung:tmlevmtwheacmaliy struck the victim
with the hammer. Moreover, blood splatt;er on _B_o}cn s clothmg would not be determinative of who

struck the fatal blow. There is ample evidence in the record to support the conclusion that the jury




clearly found ﬂmtApphcanfand Bolen were acting in concert with one another, Therefore,
A@Mt has fmmd to iprové he was prcjudwed as to this allcgation

.....

Counsel’s Faﬂm mmw MQ&M’: T&lﬁﬂwuy MMwe Hewasina
! MMW:Q{MM L

; Ai)plicgnt oomendsCmms&l was mcff_ecuve for faﬂmg to moveto have Bolen’s testimony
excluded because e was in & defusional state of mind. This Court finds fhis allegation js without
At the cvidentiary hearing; Apphcmmﬁed that Bolen admitted in his interview with
SLED that he was in a deﬁ:#iona‘l state of mind due to being high on _dmgs..Hc also asserts Bolen
was delusiéﬁal when tesuﬁ*hg Solicitor ?viﬂier testified there was no.indication Bolen was in a
delus;ona! stateafmmd atthemmoftml Heﬁlrﬁlertesnﬁedﬂmﬂ;m was no indication that
Bolen was not in h}s “right m.md" at tna} Sahcxtor M:Hcr nxpimed that there was nothing in
Bolen’s tesumony that was contrad;cted by the evidence.

.This Court finds Counsel was not ineffective for failing to object to Bdlen‘s testimony on
the basis that he was in a delusional state df mind. Applicﬁnt has failed to prescnt any credible
evidence that Bolen was delusional at the time of trial. Solicit_o_e_r_ Milla'cmd;bly testified that there
was zero indication he was delusional at the time of trial, Fwﬁmﬁorc; this goes to credibility of a
wnmoss which is a jury question. There is no indication in the trial record supporting the assertion
that anfobjecﬁon on this basis would have been sustained.

Accordingly, this Court finds this allegation is Denied,

Counsel’s Faﬂum to Properly Cross-Examine Co-Defendant: Clotllblg and Blood Splatter
Evidence to Impeach Testimony
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Applitan_t_.makes._vmious allegations that Counsel was ineffective for failing to properly
cross-examine co-defendant Bolen. This Court finds the record clearly reﬁ:tes these allegations.
Applicant contcnds Counsel was meffecnve for failing to Jmpeach Bolen using Bolen’s shirt and
jeans. Additionally, Appl}mm argues thc blood splatter showed that Bolen committed the crime.
This Court finds the mem'd ciearl}' rd'mes this a.ﬂegman.

At the mdexmy rearing, Appli stified that Cou
was very poor. Applicant explamed that Counsel falled mm—examim Bolen mgardmg who set

sel’s cross-examination ofﬁalen

the fire. Apphcant texhﬁed Ceunsel should have impeached Bolen usmg the bloody and burnt
shirt. Apphcam funher tesnﬁed Conmscl should have used blood splatter evidence to demonstrate
that Bolen committed the crime and not him. Applicant further testified Bolen lied about not having
pants on the night of themmderdemnxsel should have used this to impeach him. Solicitor
Miller tesified to various Pointsin the ranseript, discussed below, thatrefue these allegations,

At Apphcant’strial,“emmsel cross-examined Bolen concerning his inconsistent statements
to Iawenfome:nent,ilwhld:ngwhﬂhwhcpwvxdcdthehmnmertoApphcam During that
questioning, Bolen admmed that he told law enforcement one version of events and testified
differently at trial. (R. 193_). Coumel further cross-examined Bolen regarding his clothing on the
night of the mmdﬁandlmdmﬁdaphommmnthudayshovﬁngBolcnwmngaredshm
(Defense Ex. 19;R. 195).

Counsel cross-examlmdAgmt Seals extensively regarding the jeas, the shirt, and the
significance of the blood splatter, including whether striking the victim with a hammer would
result in blood on thc ]eens (R. 241-246). Counsel add.itionaliy cross-examined Agent Seals

regarding the burned shirt found in the hallway bathroom and established that the shirt belonged

‘Bolmscrosaexammisatn.lw 116 10 202, 1:25.
Page 11 o£20 ||




1o Bolen. (R. m),counsei B9 ot o sguiod exhibina deriiog fhe Qi) s dwing is
line of qwmomng. | B
o i Cme}mgmdthmmmmnﬂvctyﬁ:clasmg b e nis banaitis
shirt, that he mxmd--the ﬂra,mdthatﬁseblmd found an Bolen’ s--c_lothing was consistent with
thebloodspmdmcovemﬂ aittwcnmescem (R 324327, 333) |
In hght of ﬂw fomgamg, &nss Comt ﬁnds the record cleariy demonstza»tes that trial counsel
. thom:ghly cms-exa:mmd Bblen and m mtmsses regmng the very lssms Applicant now
emﬂs Accmhngly, t.bis Coun MCounsci was not defmnt in iy m&s-cxammatlon of Bolen.
Further, Apphcam has fmled to cstabhsh prejudlcc msulnng from any alleged deficiency
in Counsel’ scmss-exammaﬁmofﬁolm Asmzed previously, theStatepmwcutedthlscaseundcr
a thecrry of acoomphcc lmbti;;y._ Applicant testlﬁed that he-.was -‘.‘mierely present and there was
nothmg he could have done. Amoﬁmgly, even if the jury hehcwd Boien was the principal actor,
- Applicant nevertlmless could have been fom guilty as an “WW Thctefore Applicant has
failed to damonstmte a reasonable probablhty the outcome at trial would ha_ve been different had
Counsel further cross-examned Bolen.
Counsel’s Failure te Properly C‘mw-E.wm: Co-Defendant: Bolen Wearing the Jeaus
Applicant further contends Counsel was ineffective for failing to cross-examine Bolen
about how he was the one wearing jeans. This Court finds this allegation is without merit.
At Applicant’s trial, Counsel engaged in the following exchange with Bolen on cross-
examination: |
Q. So at some point you changed these red shorts for a pair of blue jeans, right?
A. No.
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Q. Is it your testimony here then that you were not wearing blue jeans on that

A.

Q.
A.

Halloween night over at Donna Dempsey’s?
Not that | remember, no.,

So you don’t ranemba what you were wearing?
Red shorts a&@r as | can recall.

(R. 196). Apphcant thmadmmed into evidence four phologmphs of Bolen's jeans found in his
vehicle, (R. 199-201),

During the cros.'r-exmnmuon of . Ag,em Seal.s, the following cxchange occurred:

Q.

Falnil B G

Q.

A. Tha:scom %

I~

. Can I show you somethis

. Iilshowyou

Okay. Andxon'

Okay. Now, you had occasion to mlsemew Matthew Bolen, right?
That is correct. _

And that was - - aenmliy. I believe it was November 12% and 13%9
November 124,

Okay. Do .",muthﬂheteidyouthﬂhewaswmpantsattheumemat
he was at Do _' Dempsey’s house?

. I can’t recall if he said that or not.

| ‘and have you take a look at it?

(Immdowmm)
Havmgm:, ;AgeﬁtSealx.doesxtmbymmnecuon” ok

. Yes sir.

L&dlesandﬁenﬂmofthcjmy,wimhasbwnpresentedmmcnsaoopyof
my report. It’spage%andtt‘sapaﬁwherel'mrefemngthem:mmth

Bolen.

i ':;T"‘sﬁxatyourundmtandlngwashewaswmgpantsaz
th:shmewhenhnwﬁaatDonnaDcmpscy s, correct?

~ Page130£20 |




®R. 295;235). |

Counsel clearly attempted to elicit testimony from Bolen that he was wearing jeans on the
night of the murder. Counsel also introduced iato eviderice four (4) photographis of jeans found in
* Bolen's vehicle, which Bolen admitied belonged to him. The clear purpose of the evidence was to
showthejwy that these wmthcpantolmwasweamgonthemghtofthemurder Rather than
confronting Bolen directly wzth his pnor :monsnstem statemcnt, Cﬂlmsel matead elicited testimony
concerning the statement during his crpss-exammauon of Agcnt-sws,._ms Court finds Counsel’s
appto.ach-objectiveiy_ téasona_hié; Therefore, Counsel was not deficient for failing to further cross-
examine Bolen on this mcbnsxstency Furthermore, as the prior mmastent statement was
presenited to the jury through the cross-examination of Agent Seals, Applicant has failed to prove
he was prcjudiced ' |

Aecord.lng!y this Court finds ﬂus allegation is Denied.

Coxm:d s Failure to Properly Cross Ex mine Co-Defendant: hml‘us Made in Exchange for
Testifying

el wmﬁ’mﬁvefor failmg to cross-examine Bolen regarding

e mde in exchange for his testimony. This Court finds this allegation is without merit.
Al the evidentiary hearing, Applicant testified that he and Bolen were both offered thirty
(30) -year ples deals. Applicant testified Counsel should have cross-examined Bolen regarding
this deal to impeach his credibility. Solicitor Miller testified he made absolutely no promises or
plea deal to Bolen in exchange for his testimony. Solicitor Mitief exp!mned tha: there was never a
plea offer made to Bolen or Appiicaﬁf‘pﬁor to trial, Moreover, he tmnﬁed that he never made an
offer tc the Applicant in exchange for his trial testimony because A_pplicaﬁt lacked “credibility” as

he had already given three (3) different versions of the events.
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Dunng, thetmssmmomf Bolen, Counsel elicited the followang wsamony
Q. In this case hcne you mgbamd with murder; isn tthat correct?
. Y8, Sir.
. And you’ mm%mm&eﬁmdegree?

Yes,sir.

Yes, sir-,:

A. .
Q. So you're here to Mpywmelf, right?
A. Yes, sir.

(R. 191-192). e

This Court finds Solicitor Miller's festimony credible on this issue and finds the
Applicant’s tesumonylacks meaxbihty Based on Solicitor Miller’s testimony this Court finds that
no pleaoﬁi:rwasmde wBehnmiorto tnalm exchange for his testimony. Acoordlngly,

was mag:eemantonwhichCmmadcouldhave cross-exammed Bolen. Therefore, this Court finds

Counsel was not deﬁment for faﬂmg to cross-examine Bolen regarding alleged promlseu in
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ﬁdnégc ﬁrhl&iestmmny.l“mt the record demonstrates that Counsel did effectively cross-
mBoimcomeming his pmdmg charges and the potmttal sentences he faced, and
suwemﬁzlly elicited tcshmony thoienwas'eesnfymg in an cﬂ"ontobeneﬁtmmse!fon those
chargas. Thua, tinsCouztﬁndp Applicant has failed to meet his burden establishing ineffective
assistance of counsel asto tlus-alkegatwn.

mrdénsly.xk:s thﬁwthmuegmn is Denied.

| Counsel’s Fei[m fo Phaperﬁ! Crou-Emmim Co—quenJuut Boka ’s Prior Inconsistent
Statements ng the Hmer :

Apphcant eontend&Cmmsel was meﬁ’ecuve for failing tg m-examme Bolen concerning
prior mcons;.stmt statements regaﬁdmg the haamner This Court finds the record directly refutes
thisallegation. . :

At A«pphcam s trial, Counsei directly cross-exammed Bolen commng his inconsistent

mtemmts about wtether he provided the hammer to Apphcnnt. Durmg that questioning, Bolen
admitted he told law enforcement one version of events and testified diffes

ntly at trial. (R. 193),
Therefore, this Court finds Connsel was not deficient for failing to mexmmm Bolen on this
-~ issue. g

Accordingly, this Court finds this allegation is Denied.

Counsel Coerced Applicant out of Testifying

Applicant contcnds Counsel was ineffective for coercing Applicant out of testifying. This
Court finds this anegaﬁan is mfhout merit.

At the cwdentxa:y hearing, Applicant testified that Counsel talked him out of testifying
because of his prior convictions. Applicant further testified that his attorney “scared” him out of
testifying. Applicant asserts his testimony would have been that Bolen committed the crime.
Applicant testified that he was advised of his right to testify, and he informed the trial court he did
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not wzsh to. Applicant testified his testimony at trial would have been the same as his statements
made to law cnferccmem, w,i;xch were already before the jury.

sertions regarding his right to testify are not supported by the record. At his
trial, Apphcantmﬂdﬂsednfhm@tom&mamlloquywﬂhlhemalcourt. (R.311). After
being advmdnfﬁxsngh&s, Apphcamsmdﬂ:efoﬂowmgtoﬂaemalcom

The Court: Sir, you j‘"'mhmto ask questions. I'm asking you about your right to
remain silent, Youwmttotesufyornot"

for me to testify.

The Court: And obviowy - - I’m not cm;ng you off but your lawyers have the
ngmm»mgueallthcpemz:yau mmakmgaboutthemfermcesﬂmtﬂ:eycandmuf
ﬁ‘omwhatMr,BﬁlﬂnMﬁedaboutandwhathcd:dn'ttesufyabom. If they believe
hlmandwhathe&ﬁ.thatmdhemoughmdenoetooonwctmu If they don't
behevehm--Edan’tkmwhowthqrregomgtomdyou - - and take your

5 LM’aWhywehaveJmmmdmrmimwhatthemfactsm

memwmwpmymmhmmlmmwm”mmn

. Inmgﬁmsnfynssﬁtldealmgmmwhatﬂwymonthe

Mr, Chesser Andwc vetnlkedabomm
Yowﬂom,hemdmmthahednumtmshtotesuﬁ'

TheComt:lstbntcarrect,snr?
The Defendant. Yes._s:;._ ’

(R.312-313). :
The record c!mly demomstraws Apphcant was properly advised ofins right to testify and

voluntarily elected not to do S0. Apphcant’s testimony at the evidentiary hearing, as well as his
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staaements to the mal com't, further establish that his decision was based on his prior criminal
rwon!, and that his trial wsumony would have been co:mstcm mﬁ: his ;mor statements to law
mibmemem whsch were already befm'e the j Jm-y Addmanelly, Comml mformed the trial court
that he dmum the decmoﬁ@mm Apﬂwam and that, foﬂemng the dmussion, Appixcam decided

he did not wwh to teshfy 'I‘hus, this Court ﬁnds the record gmply su;:ports t’nat Applicant
a:miwd amonabiz bes:s &r waivmghianght to test:fy md that lns demsaon was made
g m“rmgly freely, vo}tmtm!y and not the result of any  coercion by
| Furﬁmm: thls Court finds ﬁwhcmt has failed to dmonsm that he was prejudiced
- by his decision not to testlfy A&mtad abfwc, Applicant exp!amed that hns pmposed testimony
wwwmbwnmnmtwnhhspnwmwmmwmlawmformmchmﬂmady
before the jury. Had Apg]icm testified, he would have merely offered the same account, while
also subjecting himself to impeachment based on his prior inconsistent statements and prior
convictions. Thus, Applicant has failed to demonstrate a reamble pmbab:hty the outcome of the
lnn! would have been dliﬁrenthad he testified.
Accordmgiy, this Court find this allegation is Denied.
' Counsel’s Failure to Properly Argue There was No Evidence of CSC
Applicant contends Counsel was ineffective for failing to fntwe_ to dismiss the criminal
sexual i;onduct.(CSC) charge prior to trial and failing to properly argue there was no evidence of
CSC charge on directed verdict. This Court finds this allegation is without merit,
At Applicant’s trial, Counsel moved for a directed verdict on the basis of no direct and no
substantial circumstantial evidence or indirect evidence such that a jury could reasonably find that
he is guilty of these three (3) charges. In response, Solicitor Miller summarized the evidence the
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State pmsaitcﬁjinlsuppon of the CSC charge. (R. 308-3] 0). The trial court then denied Counsel’s
motion, finding that summ direct and or substantial circumstantial evidence had been presented
for the chargetobcmbminedtoﬂ:em (R.310-311).

The record clearly reflects

that Counsel moved for adzrected verdict on the ground that the
evidence was mwﬂiclent to support the CSC charge. Therefore, this Court finds Counsel was not
deficient. Further, t.hls Comt ﬁnds that the record does not support nor was any evidence presented
during this hcmngthmany Mptto dxszmssthe CSC chmgepnoxwmai would have been
suceessful, 42 : | g
Accordingly, m&mﬁmm:sauemm is Denied.

Based on the fomon;g, this Court finds and concludes Applicant has not established any

constitutional violations or dqmvatmns that wonld reqmrc this Court to grant relief. Thus, this

application is denied and ' X

Should Apphicstt wish t0 déetire appellats roview, be must file and serve s fotice o anidil
within thirty days of—méiﬁ by counsel of written notice of entry of judgment. Sece Rule 203,
SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E2d 395 (1991), an applicant has the
right to an appellaeﬁmmsﬁi‘#wﬁsm in seeking review of the denial of PCR. Pursuant to Rule
71.1(g), SCRCP, if an applicant wishes to seek appellate review, PCR counsel must serve and file
a notice of appeal on app i ant’s behalfAtwmmn is directed to Rule 243, ?CAGR, for appropriate
procedures for appeal, i . : _

IT IS THEREFORE ORDERED, AJUDGED, AND DECREED that Applicant’s
application for PCR is Denied and Dismissed with Prejudice; and Applicant must remain in the

custody of the State.
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