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’dhec

Healthy People. |

May 28, 2024

Honorable Deborah Brooks Durden
Judge, Administrative Law Court
1205 Pendleton Street, Suite 224
Columbia, South Carolina 29201

Re:  Coastal Conservation League vs. South Carolina Department of Health and
Environmental Control and Pulte Homes, L1.C
Docket No.: 24-ALJ-07-0088 to 24-ALJ-07-0131-CC

Dear Judge Durden:

Please find enclosed the South Carolina Department of Health and Environmental
Control’s Prehearing Statement for filing in connection with the above referenced matter. We
kindly ask that you file the original and return a clocked copy to our office in the self-addressed,
stamped envelope I have enclosed.

By copy of this letter, I am serving all parties of record.

Thank you for your assistance with this matter. Please contact our office should you have
questions or need additional information.

Sincerely,

Stndeef, foas wige

Sandra R. Wessinger
Paralegal to Sara V. Martine
Chief Counsel for EQC

Enclosures

ec: Leslie Lenhardt, Esquire
Amy Armstrong, Esquire
Mary D. Shahid, Esquire
Cheryl D. Shoun, Esquire

S.C. Department of Health and Environmental Control
2600 Bull Street, Columbia. SC 29201 (803) 898-3432 www.scdhec.gov
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League,

DOCKET NOS.
Petitioner, 24-AIJ-07-0088-CC to 24-A1.J-07-0131-CC

VS,

Respondent South Carolina Department
of Health and Environmental Control’s
Prehearing Statement

South Carolina Department of Health and
Environmental Control and Pulte Homes, LLC,

Respondents.

In re: Lots #24 to 67

Respondent South Carolina Department of Health and Environmental Control
(“Department™) submits this Prehearing Statement pursuant to Order for Prehearing Statements
filed May 7, 2024, by the Honorable Deborah Brooks Durden, Administrative Law Court Judge.

1. The nature of this proceeding: The Petitioner in this case is challenging the
Department’s decision to issue forty-four (44) permits (“Permits”) to Respondent Pulte Home
Company, LLC (“Pulte Homes”) for the construction of engineered onsite wastewater systems
with peak flow less than 1500 gallons per day (“OSWW systems™) to serve residences to be located
on lots located in the subdivision in Awendaw, South Carolina in Charleston County.

At issue in this case is whether the Department was required to conduct a Coastal Zone
Consistency review before issuing the Permits or place the permit applications on public notice.
The Department will demonstrate that state and federal law do not require a Coastal Zone
Consistency review for state permits to construct wastewater treatment systems or septic tanks that
handle less than 1,500 gallons per day of domestic wastewater and do not require permit
applications for onsite wastewater systems to be placed on public notice.

2. Statutory provision(s) conferring subject matter jurisdiction to the agency and

other applicable statutes and regulations: Jurisdiction in contested cases is generally conferred

1
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pursuant to S.C. Code Ann. §§ 1-23-10 et seq. and S.C. Code Ann. § 44-1-60.

Other applicable statutes and regulations include: South Carolina Pollution Control Act,
S.C. Code Ann. §§ 48-1-10 et seq.; S.C. Code Ann. Regs. 61-56, Onsite Wastewater Systems,
Coastal Tidelands and Wetlands Act, S.C. Code Ann. §§ 48-39-10 et seq; and the South Carolina
Coastal Zone Management Program Document, Chapter V (“CZMP”).

Specifically, S.C. Code Ann. § 48-39-80(B)(11) states “the Department shall have the
authority to review all state and federal permit applications in the coastal zone and to certify that
these do not contravene the management plan.” The expression of this authority is refined in the
CZMP, which lists the specific state agency permits that are subject to review and certification.
The list of permits subject to review includes permits for wastewater treatment systems or septic

tanks, but only those that handle more than 1,500 gallons per day or handle effluent other than

domestic waste. In other words, smaller systems for the treatment of domestic wastewater are

exempt from Coastal Zone Consistency review based upon the approved CZMP document. This
exemption has long been in place and has been upheld as properly accounting for factors including
the Department’s lack of direct control or authority over sewage treatment and disposal, the sheer
number of septic tank permits issued within the coastal zone, and the design of S.C. Code Ann.
Regs. 61-56 “to insure that state water quality standards in adjacent water bodies must be

maintained.” N. Beaufort Cnty. Committee v. S.C. Dep’t of Health & FEnvtl. Control, No. 96-ALJ-

07-0117-CC (8.C. Admin. L. Ct., Oct. 28, 1996) (Kittrell, J.). The CZMP was approved by the
General Assembly in 1979, amended once in 1993, and has been upheld by the South Carolina

Supreme Court as valid and enforceable. See, Spectre v. S.C. Dep’t Health & Envtl. Control, 386

S.C. 357, 688 S.E.2d 844 (2010).

Additionally, the conditions that must be met for a septic permit to be issued by the
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Department are detailed in S.C. Code Ann. Regs. 61-56 wherein the Department properly
addresses the unique characteristics of the coastal zone by establishing a comprehensive
framework of system standards, permit procedures, minimum conditions, and other requirements
designed to protect the environment and public health from potential wastewater discharges.
Potential sites for an onsite wastewater system would be prohibited from permitting in poor soil
conditions or in close proximity to several setback conditions, including tidal waters of coastal
waters and tidelands critical areas. See S.C. Code Ann. Regs. 61-56, Sections 200.1, 200.2, and
200.6.

There is no state law which requires the Department to issue public notices for each septic
tank permit application. The Department meets minimum standards of due process with respect to
these applications through other statutes designed to provide transparency and public participation
in the Department’s decision making processes. In addition to making a request for septic tank
records such as applications or permitting decisions via the Department’s freedom of information
office, any member of the public may request notice of permitting decisions through the straight-
forward process established in Section 44-1-60(E)(1). These statutory provisions offer a
meaningful opportunity for the public to be heard and for subsequent judicial review of permitting
decisions.

3. The issues presented for determination: As stated above, the primary issues in
this case are whether the Department was required to conduct a Coastal Zone Consistency review
before issuing the Permits or to place the permit applications on public notice.

4, The action requested of the court, if any: The Department requests the Court

affirm that the issuance of the Permits as being in compliance with all lawful requirements.

Specifically, the Department was not required to conduct a Coastal Zone Consistency review
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before issuing the Permits and was not required to place the permit applications on public notice.
Where the Department is acting within its statutory authority and complying with its statutory
mandates, Petitioners should not be allowed to disguise their disagreement with policy established
in statutes and seck the judiciary to second-guess the legislative branch.

5. A brief summary of the facts to be presented at the hearing: In September
2023, the Department received permit applications, plans, and supporting documentation from
Pulte Homes for the construction of the OSWW permits. After finalizing its review of the
applications and ensuring they met all requirements of S.C. Code Ann. Regs. 61-56, the
Department issued the Permits to Pulte Homes on December 21, 2023, and January 2, 2024. A
request for review of the staff decision was filed by Petitioner on January 17, 2024, and the Board
of Health and Environmental Control issued its decision not to conduct a Final Review Conference
on March 6, 2024.

6. A summary of any motions expected to be raised at the hearing and the
appropriate authority underlying the motion: The Department will likely file a motion for
summary judgment prior to a hearing and argue that the Department is entitled to judgment as a
matter of law because there is no genuine issue as to any material fact. See Rule 56(c), SCRCP.
As stated above, the Petitioner will likely argue the Department erred in failing to conduct a
Coastal Zone Consistency review before issuing the Permi and failing to place the applications on
public notice. These arguments are without merit, because an expansion of the legal requirements
and a Coastal Zone Consistency review are not required under state or federal law, and state law
does not require the Department to issue public notices for each septic tank permit application.
The Department reserves the right to file additional motions as allowed under the Rules of

Procedure for the Administrative Law Court.
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7. A list of proposed witnesses and exhibits: At this time, the Department would

anticipate calling the following witnesses, but reserves the right to name additional witnesses:

David Vaughan — Director, Onsite Wastewater Division

Jason Goff — Onsite Wastewater Program Manager

Timothy Kinney — Director, Division of Compliance & Customer Support
Christopher Stout — Bureau Chief, Ocean and Coastal Resource Management

At this time, the Department would anticipate introducing the following exhibits, but reserves the
right to introduce additional exhibits: documents contained in the Department’s administrative
files, documents obtained in discovery if conducted, and Chapter V of the CZMP.

8. A statement regarding the necessity for discovery, if any: The Department does
not intend to conduct any discovery, but reserves the right to conduct standard discovery and
believes it will be sufficient in this case.

9. The estimated length of the hearing: The Department believes that a hearing on
the merits of this case should take no more than one (1) day.

10.  Any dates within the next six months when you will not be available for a
hearing: As of this date, the Department staff and counsel are not available on the following
dates: June 12-14, June 19, July 3-5, July 15, August 8-10, August 12, August 29-30, October 18,
October 21-25, October 28, and November 28-29.,

11. An e-mail address where you can be reached: The Department’s counsel may

be reached at martinsv@dhec.sc.gov and giordaja@dhec.sc.gov. In addition, the Department

would request that counsel Bradley Churdar be copied on all matters regarding this case at

churdbd@dhec.sc.gov, as well as the Department’s paralegal, Sandra R. Wessinger, at

wessinsr@dhec.sc.gov.

[Signature Page to Follow]
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Respectfully submitted,

Dodnale

Sara V. Martinez, S.C. Bar #74822-

Joseph A. Giordano, S.C. Bar #104500

SCDHEC - Office of General Counsel

2600 Bull Street

Columbia, SC 29201

Telephone: (803) 898-3350

Email: martinsv@dhec.sc.gov
giordaja@dhec.sc.gov

May 28, 2024
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League, ‘ DOCKET NOS.
24-ALJ-07-0088-CC to 24-ALJ-07-0131

Petitioner,
Certificate of Service

V.

South Carolina Department of Health and
Environmental Control and Pulte Homes,
LLC,

Respondents.

In re: Lots #24 to 67

I, Sandra R. Wessinger, Paralegal for the South Carolina Department of Health and
Environmental Control, hereby certify that I have on this 28™ day of May, 2024, served the
foregoing Prehearing Statement upon all parties and counsel of record by via U. S. Mail, First

Class, and electronic mail as follows:

Leslie Lenhardt, Esq. Mary D. Shahid, Esq.

Amy Armstrong, Esq. Cheryl D. Shoun, Esq.

P.O. Box 1380 Post Office Box 486

Pawleys Island, SC 29585 Charleston, SC 29402

leslie@scelp.or | mshahid@maynardnexsen.com
p-org cshoun@maynardnexsen.com

amy(@scelp.org

5&!1 (ﬁ 78 f( Wﬂww«m~
May 28, 2024 Sandra R. Wessinger O
Columbia, South Carolina

ROA 2063



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League,
Docket Nos.

Petitioner,

Vs. 24-ALJ-07-0088 to 24-ALJ-07-131-CC

South Carolina Department of Health and

Environmental Control and Pulte Homes, LLC PREHEARING STATEMENT
Respondent Pulte Homes, LLC

Respondent.

In re: Lots #24 to-67.

Nature of Proceeding

This proceeding is styled as a Contested Case initiated by the South Carolina Coastal
Conservation League (“SCCCL”) through its counsel, the South Carolina Environmental Law
Project. SCCCL seeks review by this Court of 44 individual permits issued by the Respondent
South Carolina Department of Health and Environmental Control (“Department” or “SCDHEC.”)
The permits authorized on-site wastewater systems designed for peak flows less than 1,500
Gallons per Day. The permits were issued to Respondent Pulte Home Company, LLC! to facilitate
residential development of property located in Charleston County, the Town of Awendaw,
identified as the White Tract Phase 1.

Statutory Provisions Conferring Subject Matter Jurisdiction to the Agency and other Applicable
Statutes and Regulations

The Department has subject matter jurisdiction to review and approve the issuance of the
44 permits for onsite wastewater systems as established in S. C. Code Ann. Sec. 48-1-10 (Pollution
Control Act) and 44-55-610, 44-55-630, 44-55-822, 44-55-827 (Health: Water Sewage, Waste
Disposal, and the Like.) This Court has subject matter jurisdiction to review and dismiss this
contested case as set forth in S. C. Code Ann Sec. 44-1-60(F)(2), and S. C. Code Ann. Sec 1-23-
310.

The Issues Presented for Determination

Petitioner raises three issues for review by this Court. These issues do not relate to whether
the authorized onsite wastewater systems comply with the Department’s requirements related to

! Petitioner incorrectly identifies Respondent as “Pulte Homes, LLC.”
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location of installation, groundwater assessment, soil assessment, design, capacity, and
functionality. Rather, Petitioner asserts that the Department’s decisions contravene S. C. Code
Ann. Sec. 48-39-10(B) and the Department failed to consider policies set forth in S.C. Code Sec.
48-39-30. Petitioner’s first reference is to the South Carolina Coastal Zone Management Program
Document (“CZMPD”) and the Department’s obligation to develop a system to review state and
federal permit applications in the coastal zone. This process is known as a coastal zone consistency
certification.

Petitioner next references specific statutory policies, to wit: (1) to promote economic
and social improvement of the citizens of this State and to encourage development of coastal
resources in order to achieve such improvement with due consideration for the environment and
within the framework of a coastal planning program that is designed to protect the sensitive and
fragile areas from inappropriate development and provide adequate environmental safeguards with
respect to the construction of facilities in the critical areas of the coastal zone; 2) to protect, and
where possible, to resort or enhance the resources of the State’s coastal zone for this and
succeeding generations; (3) to formulate a comprehensive tidelands protection program.

Petitioner’s third reference is a due process challenge, based on the Department’s practice
of not providing public notice of individual septic tanks permits.

The Actions Requested of the Court, if Any

Respondent will demonstrate to this Court that the Department’s conduct in reviewing and
issuing the subject onsite wastewater disposal systems was governed by the applicable regulations
dictating the suitability of a site for use of a septic system. The remaining issues raised by
Petitioner are policy and legislative issues, unrelated to the legal and technical sufficiency of the
Department’s review of the 44 permit applications. The CZMPD is a legislative document. The
CZMPD was presented to the Governor and General Assembly for approval in compliance with
S. C. Ann. Sec. 49-39-90(C). The S. C. Supreme Court has recognized this adoption process as
more rigorous than the APA regulation process. Spectre, LLC v. SCDHEC, 387 S. C. 357, 373,
688 S. E. 2d 844, 852 (2010).

The CZMPD includes the following: “DHEC retains regulatory authority over septic tanks
with flow rate of 1500 GPD or greater.” Permit for anything less than 1500 GPD are not subject
to review and certification. (III-62.) Table 1, CZMPD, included in Chapter 5 lists those State
Agency Permits subject to review and certification and refers to “State permits to construct
wastewater treatment systems, or septic tanks handling either more than 1500 GPD or other than
domestic waste” (V-5).

Similarly, public notice is a legislative issue and is not required for permit applications for
wastewater disposal. This is applicable to septic tanks and to the construction of sewer lines
providing connections to a wastewater treatment plant. Construction of wastewater collection
facilities occurs on private property. Septic tanks are often necessary in rural communities with
limited access to a treatment plant. Wastewater discharges are a source of pollution, and the
Legislature requires the Department to manage that source. Regulations promulgated by the
Department, S. C. Code Reg. 61-56, governing the issuance of permits for septic tanks, do not

2
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include requirements for notification. An ability to collect, treat, and properly discharge
wastewater is integral to addressing pollution and necessary for the health and safety of the general
population. If there is a home or homes located on property, there must be adequate waste disposal
facilities. Comments by neighbors or citizen’s groups have no role in the Department’s duty to
protect the public from pollution by requiring adequate wastewater facilities.

Respondent Pulte seeks denial of Petitioner’s challenge to the 44 permits as the challenges
are not associated with a failure to comply with regulatory standards, but reflect policy issues not
applicable to septic tanks.

A Brief Summary of the Facts to be Presented at the Hearing

Respondent Pulte commenced the process of obtaining approvals for development of the
White Tractin 2021. The Town of Awendaw approved Pulte’s Preliminary Plat. The development
requires the use of onsite wastewater (septic tanks) because there is no available public wastewater
treatment system in the Town. All new development in the Town is therefore dependent upon
septic tanks.

Pulte’s Preliminary Plat, approved by the Town on April 18, 2022 is dependent upon the
installation of septic tanks. Pulte, with the assistance of a certified professional soil scientist, Tyler
Sgro, of Davis Horizons, and Caleb Rodgers, PE, MBA, of Onsite Septic Engineering, a licensed
professional engineer, determined that the White Tract (all phases) has the capacity to support 204
septic tanks based on soil conditions and other particulars examined by Sgro and Rodgers.
Department staff, Jason Goff, considered the information provided by Sgro and Rodgers and
evaluated the properties for suitability for installation of an engineered system.

Pulte will provide factual and documentary evidence demonstrating the reliability of the
engineered systems and additional measures taken to ensure proper maintenance of the septic
systems.

A Summary of any Motions Expected to be Raised at the Hearing and the Appropriate Authority
Underlying the Motion

e Respondent Pulte will file a Motion for Summary Judgment regarding Petitioner’s
allegations that the 44 permits were issued in violation of the CZMPD and/or
without public notice. In addition, the Motion for Summary Judgment will address
Petitioner’s allegations regarding the applicability of policies in S. C. Code Ann. 48-
39-30.

e Respondent Pulte will seek to lift the stay on construction at the appropriate time,
including a request for a bond to address the hardship it will suffer should the stay
remain in place.

e Respondent Pulte may file a Motion to Dismiss. The improperly named Pulte
Homes, LLC has no interest or involvement in the development of the White Tract.
The 44 permits that are the subject of this contested case were issued to Pulte Home

3
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Company, LLC.
A list of Proposed Witnesses and Exhibits
WITNESSES

1) Representative(s) from Pulte’s Land Team to be identified;

2) Caleb Rodgers;

3) Tyler Sgro; and

4) DHEC staff responsible for review and issuance of permits to Pulte.

Pulte reserves the right to name additional witnesses as discovery progresses in this case.

EXHIBITS

1) Documents reflecting soil analysis;

2) Documents identifying ground water depth;

3) Design documents for septic tanks;

4) Engineered plans if available;

5) Development Plans, including approved Preliminary Plat;

6) Aerial and Ground Imagery of White Tract and surrounding waters and/or
sensitive areas;

7) Water quality data in waters surrounding or in close proximity to White Tract;
8) BCD COG information related to sewer availability for Awendaw;

9) 303(d) list of impaired waterbodies identifying sources of impairment; and

10) Documents produced by SCDHEC.

Pulte reserves the right to identify additional exhibits as discovery progresses in this case.

A Statement Regarding the Necessity for Discovery, if Any
Pulte has determined discovery is necessary in this contested case and intends to pursue

discovery as allowed in the RPALC.

The Estimated Length of the Hearing

Pulte estimates that the hearing will require two full days.
Any Dates Within the Next Six Months When You Will Not Be Available for a Hearing

Pulte and its counsel/witnesses are unavailable as follows: June 10-21, June 25, July 1-12,
July 18-19, July 24, August 1, August 21, September 9-12, September 20 — September 30, October
9-18. Unfortunately, the only time that Tyler Sgro is available conflicts with Pulte’s unavailability,
limiting Sgro’s ability to testify at a hearing to August 1-16. However, this may be remedied by

4
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use of a de benne esse video deposition of Sgro.

An E-Mail Address Where You Can Be Reached

CSHOUN@MAYNARDNEXSEN.COM
MSHAHID@MAYNARDNEXSEN.COM

Cheryl D. Shoun

Mary D. Shahid

MAYNARD NEXSEN, PC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, SC 29402
844.720.1762 (Shoun)
844.720.1788 (Shahid)

Attorneys for Respondent Pulte

cshoun@maynardnexsen.com
mshahid@maynardnexsen.com

May 28, 2024
Charleston, South Carolina
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SC DEPARTMENT of Sara V. Martinez

ENVIRONMENTAL Office of General Counsel
2600 Bull Street
V SERV|CES Columbia, South Carolina 29201

January 15, 2025

Honorable Deborah Brooks Durden
Judge, Administrative Law Court
1205 Pendleton Street, Suite 224
Columbia, South Carolina 29201

Re:  Coastal Conservation League vs. South Carolina Department of Environmental
Services and Pulte Homes, LL.C
Docket No.: 24-ALJ-07-0088-CC to 24-ALJ-07-131-CC

Dear Judge Durden:

Please find enclosed the South Carolina Department of Environmental Services’ Response
to Petitioner’s Motion for Reconsideration for filing in connection with the above referenced
matter. We kindly ask that you file the original and return a clocked copy to our office in the self-
addressed, stamped envelope I have enclosed.

By copy of this letter, I am serving counsel of record.

Thank you for your assistance with this matter. Please contact our office should you have
questions or need additional information.

Sincerely,

Sandra R. Wessinger
Paralegal to Sara V. Martinez
Chief Counsel, Environmental Services

Enclosures

cc: Amy Armstrong, Esquire
Leslie S. Lenhardt, Esquire
Monica K. Whalen, Esquire
Mary D. Shahid, Esquire

info@des.sc.gov | des.sc.gov | 803.898.3432
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League,
DOCKET NO. 24-ALJ-07-0088-CC to 24-
Petitiioner, ALJ-07-0131-CC

VS.

RESPONSE TO PETITIONER’S
MOTION FOR RECONSIDERATION

South Carolina Department of Environmental
Services and Pulte Homes, LLC,

Respondents.

Pursuant to Rules 19 and 29(D) of the Rules of Procedure for the Administrative Law Court,
Respondent South Carolina Department of Environmental Services ("Department") respectfully
submits this Response in opposition to Petitioner's Motion for Reconsideration. The Department does
not take a position on the Petitioner’s request for a stay of this Court’s Final Order and Decision dated
December 18, 2024 (“Final Order”). For the reasons set forth below, the Petitioner's motion for

reconsideration of the Final Order should be denied.

STANDARD OF REVIEW

SCALC Rule 29(D) permits a party to file a motion for "reconsideration ... to alter or amend
the final decision, subject to the grounds for relief set forth in Rule 59, SCRCP .... " SCRCP 59(e)
and its counterpart under the Federal Rules of Civil Procedure have been described as "practically
identical." Elam v. S.C. Dep 't of Transp., 361 S.C. 9, 22,602 S.E.2d 772, 779 (2004). Rule 59(¢)
motions are "not [to] be used to relitigate old matters, or to raise arguments or present evidence that
could have been raised prior to the entry of judgment." Exxon Shipping Co. v. Baker, 554 U.S.
471,486, n.5 (2008) (internal quotation omitted); see also Kiawah Property Owners Grp. v. Public
Serv. Comm 'n of S.C., 359 8.C. 105, 113, 597 S.E.2d 145, 149 (2004) (parties may not raise an issue

in a motion to reconsider, alter, or amend a jud gment that could have been raised previously). Courts
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generally recognize three grounds for a court to alter or amend an earlier judgment: "(1) to
accommodate an intervening change in controlling law; (2) to account for new evidence ...; or (3) to
correct a clear error of law or prevent manifest injustice." Hutchinston v. Staton, 994 F.2d 1076, 1081
(4th Cir. 1993). "[M]ere disagreement” will not suffice. Id. at 1082; see also, e. 8., Mastercard
International Inc. v. S. C. Dep 't of Rev., No. 20-ALJ-17-0008-CC, 2024 WL 3333777, at *1 (S.C.
Admin. L. Ct. Jul. 2, 2024) (Durden, J.) (denying motion for reconsideration that did "not seek to
correct manifest errors of law or fact or to present newly discovered evidence"); at Tractor Supply
Co.v. 8. C. Dep 't of Rev., No. 19-ALJ-17-0416-CC, 2024 WL 86950, at *2 (S.C. Admin. L. Ct. Jan.
3,2024) (Anderson, J.) (denying motion for reconsideration seeking to relitigate old matters and that
"presented no new or compelling argument for why the Court should change its position").

DISCUSSION

As an initial matter, the Department concurs with the arguments for denial of reconsideration
set forth by Respondent Pulte Homes, LLC in its response to Petitioner’s Motion for Reconsideration.
The Department submits this response to emphasize that Petitioner’s Motion leaves undisputed the
absence of due process violations in this case and presents no new or compelling argument for why
the Court should change its position that there are no statutory or regulatory requirements for the
Department to provide public notice of wastewater system permits. Likewise, the Petitioner’s Motion
docs not offer any new or compelling arguments why the Court should change its position that the
exemption from conducting a coastal zone consistency review for individual wastewater system
permits for systems with capacities of less than 1,500 gallons per day, as dictated by the Coastal Zone
Management Program Document approved by the General Assembly, is consistent with S.C. Code §
48-39-80 which provides the Department the authority to review all state and federal permit
applications in the coastal zone.

While claiming generally that this Court misinterpreted the requirements of procedural due

process, the Petitioner offers no new arguments in support of its own interpretation of the law and no

2
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compelling argument that this Court should change its interpretation. The Petitioner presents the same
argument it has raised since the inception of this case, that the absence of public notice of wastewater
system permits deprives Petitioner of due process. However, nothing in the Petitioner’s motion for
reconsideration presents any legal challenge to the lack of requirements in state law and regulations
for public notice of wastewater system permits.

In claiming this Court erred in its application of the statutory framework, the Petitioner
reiterates the same interpretation of the statute made it has made throughout this case that the statute
requires the Department to review all permits. The Petitioner’s Motion does not offer any new
evidence, much less compelling evidence, why the Court should change its position and correct
application of the plain wording of S.C. Code § 48-39-80 which requires the Department only to
create a system which provides the Department the authority to review all state and federal permit
applications in the coastal zone and does not require the Department to actually review all permit

applications in the coastal zone.

CONCLUSION

For the reasons set forth above, the Department requests that this Court deny the Petitioner’s

Lodhh—

Sara V. Martinez, S.C. Bar #74822

Joseph A. Giordano, S.C. Bar #104500

SCDES - Office of General Counsel

2600 Bull Street

Columbia, SC 29201

Telephone: (803) 898-3350

Email: martinsv@dhec.sc.gov
giordaja@dhec.sc.gov

Motion for Reconsideration.

January 15, 2025
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League, DOCKET NOS.
24-ALJ-07-0088-CC to 24-ALJ-07-0131

Petitioner,
Certificate of Service

V.

South Carolina Department of Health and
Environmental Control and Pulte Homes,
LLC,

Respondents.

Inre: Lots #24 to 67

I, Sandra R. Wessinger, Paralegal for the South Carolina Department of Environmental
Services, hereby certify that I have on this 15% day of January, 2025, served the foregoing South
Carolina Department of Environmental Services’ Response to Petitioner’s Motion for
Reconsideration upon all parties and counsel of record by via U. S. Mail, First Class, and

electronic mail as follows:

Lesliec Lenhardt, Esq. | Mary D. Shahid, Esgq. —’
Amy Armstrong, Esq. Cheryl D. Shoun, Esq.
| P.O.Box 1380 | Post Office Box 486
Pawleys Island, SC 29585 Charleston, SC 29402
leslie@scelp.org | mshahid@maynardnexsen.com
amy(@scelp.org cshoun@maynardnexsen.com
l |

mj@nﬂwﬁg 1t Joatuu (gxav

January 15, 2025 Sandra R. Wessiﬂger
Columbia, South Carolina
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OF SOUTH CAROLI
ADMINSSBARATIVE LAW COURT DNAXISION
Docket Nos. 24-ALJ-07-0088 through 24-ALJ-07-131
Coastal Conservation League,
Petitioner,

V.

South Carolina Department of
Health and Environmental Control,

and
Pulte Homes, LLC,

Respondents.

(I LI\ ) W4 4 WA W I\ S\

MOTION HEARING

khkkkkkkk

Monday, November 4, 2024
10:05 a-m. - 10:57 a.m.

The Motion for Summary Judgement was held
before the Honorable Deborah Brooks Durden, was taken
at the Edgar A. Brown Building, 1205 Pendleton
Street, Suite 224, Columbia, South Carolina, on the
4th day of November, 2024 before Carla Dominick,
Court Reporter and Notary Public in and for the State

of South Carolina.

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com
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APPEARANCES

Amy E. Armstrong, Esquire

Monica Whalen, Esquire

Jeff Weed, Esquire

South Carolina Environmental Law Project
Post Office Box 1380

Pawleys Island, South Carolina 29585
amy@scelp.org

Attorney for Coastal Conservation League

Sara V. Martinez, Esquire

BURR & FORMAN LLP

Post Office Box 11390

Columbia, South Carolina 29211
Attorney for South Carolina Department
of Environmental Services
smartinez@burr.com

Mary D. Shahid, Esquire

Cheryl D. Shoun, Esquire

Graham Hawkins, Esquire

Nexsen Pruet, LLC

Post Office Box 486

Charleston, South Carolina 29402
Attorney for Pulte Homes, LLC
mshahid@maynardnexsen.com

ALSO PRESENT:
Graham Hawkins, Pulte Homes, LLC

INDEX
CALL TO ORDER:
THE COURT . . . - - . . . - - - - . . .
MOTION
MS. SHAHID. . . . . . . . . . . . . . .
MS. MARTINEZ . . . . . RESPONSE
MS. ARMSTRONG . . . . . REPLY
MS. SHAHID . . . . . . . REPLY . . .
MS. MARTINEZ . . . FURTHER RESPONSE . . .
MS. ARMSTRONG . . . FURTHER REPLY . . . .

Ce}tificate - -

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com
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EXHIBITS
(There were no exhibits marked In this motion.)

STIPULATIONS

It 1s stipulated and agreed that this hearing
is being taken pursuant to the rules of the
Administrative Law Court and the South Carolina Rules

of Civil Procedure.

CREEL COURT REPORTING, INC.
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THE

MS.

MS.

THE

MS.

THE

COASTAL CONSERVATION LEAGUE V DHEC 4

COURT: Let"s go on the record. We’re here for
an oral Argument this morning In the matter of
Coastal Conservation League, Petitioner, verses
South Carolina Department of Health and
Environmental Control and Pulte Homes, LLC,
Respondent. 1In re: lot numbers 24 to 67. 1It’s
several cases. The Docket numbers are 24-ALJ-
07-0088 to 24-ALJ-07-131. I thank y”all for
your wonderful briefs. I have read them, but
let’s go ahead and hear your oral Argument, and
see what y’all have to say this morning. Who’s
going to begin?

ARMSTRONG: I think the Respondent should start
since they filed the motion.

SHAHID: We were TfTirst.

COURT: Okay.

SHAHID: Thank you, Your Honor. Could I use the
ELMO for a few minutes?

COURT: Certainly. I love 1t when you use the

ELMO.

MOTION BY MS. SHAHID: Your Honor, 1°m here with my

law partner, Cheryl Shoun. And our client
Graham Hawkins 1s here, | believe, 1n the back.
And, we represent Pulte Homes. I think, if

you’ve read the briefs, you know what the case

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com
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COASTAL CONSERVATION LEAGUE V DHEC 5

iIs about, but Pulte is a -- 1s a -- owns some
property called the White Tract and has been
given permission by the Town of Awendaw to do
a 44-1ot subdivision. And Awendaw, which 1is
becoming a very desirable place to live due to
location, does not have public sewer. And so,
if you live In Awendaw, for the most part, you
have to utilize septic tanks that are approved
by DHEC. So the genesis of this appeal i1s that
Pulte obtained approvals for the 44 1lots to
each have iIndividual septic tanks.

What I wanted to use the ELMO for just a
minute was to take a look at the statute. And
I’m jumping ahead a little, and 1’11 cut back
and catch up. But, what’s being raised in this
appeal 1i1s that, allegedly, according to the
Petitioners, the Department did not follow 48-
39-80. They did not follow the statute. And,
what 1 think 1s important about looking at 48-
39-80 1i1s that 1n all the <cases governing
statutory review and statutory challenges and
statutory construction, you look at the statute
as a whole.

So, the purpose of 48-39-80 was, In “77

the Legislature passed what they called the

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com
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COASTAL CONSERVATION LEAGUE V DHEC 6

Coastal Tidelands and Wetlands Act. And, that
act was intended to give what 1s now the Bureau
of Coastal Management authority over critical
area which they have direct jurisdictional
authority over critical area B tidelands,
wetlands, the tidelands, beaches, tidal waters.
And, then i1t gives the Bureau of Coastal
Management authority, also, to certify other
state and federal permits that are 1issued.
And, that’s called a Coastal Zone Consistency
Certification. And 1t’s a different type of
authority from the critical area permitting,
the Direct Regulatory Authority, because in the
case of Coastal Zone Consistency Certification,
the permit 1s i1ssued by another agency such as,
here, the same agency but a different bureau
within DHEC, here, issued the 44 permits. Now,
you know, back in “77, these were all different
agencies. The Coastal Council was a separate
agency from DHEC when this act was written.
They certify the Corp of Engineers’” permits.
They certify first permits. Things like that.
They don’t issue the permit. They don’t review
the permit application for rules to see i1f it

complies with regulations, but they do i1t to

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com
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COASTAL CONSERVATION LEAGUE V DHEC 7

see 1f i1t complies with the Coastal Zone
Management Program Document.

So, what’s iInteresting about A through --
let"s see about B through D -- I1"m sorry. B
through 11 of this statute. B being 1In
devising the management program, the Department
shall consider all lands and waters for
planning purpose. In addition, the Department
shall, and then number 10 says, devise a method
by which the permitting process shall be
streamlined and simplified to avoid
duplication, and then develop a system whereby
the Department shall have the authority over
all state and federal permit applications 1in
the coastal zone and to certify that these do
not contravene the management plan. And, that
system, Your Honor -- and 1t’s in Exhibit 2 of
our motions -- but that system is reflected in
Table 1 of Chapter 5 of the Program Document.
And In that system, 1t lists various permitting
agencies: Aeronautic Commission, Budget and
Control Board, DHEC, Land Resources, etcetera.
And 1t then lists the various permits that are
subject to council review and certification,

and 1t says that state permits to construct

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com
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COASTAL CONSERVATION LEAGUE V DHEC 8

wastewater treatment systems or septic tanks
with more than 1500 gallons per day disposal
are subject to review by the agency. And,
what’s iInteresting about this 1s that the
Legislature passed the statute In 1977, sending
forth these obligations for the agency and then
approved the management plan in 1979, two years
later, and approved this particular action
that. Yet, we’re going to review DHEC”s septic
tanks with 1500 gallons per day disposal or
less; not smaller septic tanks. And, 1 did
want to tell the Court, Ms. Martinez 1s going
to come behind me and 1°m going to try not to
step too much on her Arguments, but of course,
the Petitioners before you now say that the
permits were not issued properly because DHEC
did not do an individual BCM. Did not do an
individual review of each permit application.
And, our position is that, that’s not required
by the statute; that they are misapplying the
statute. The statute requires you to develop
a system whereby you have the authority to
review, but not -- i1t doesn’t require you to
review every single permit 1issued 1i1n the

coastal zone. It requires you to develop a

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
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ROA 2147




© 00 N o o A~ w N P

N N N N NN RBP RBP RP B R R R PR R
a A W N P O © ©® N O O A W N L O

COASTAL CONSERVATION LEAGUE V DHEC 9

system. And we think that, that i1s the correct
interpretation of the statute, and not that the
Bureau of Coastal Management 1s required to
review every single permit in the coastal zone.
And, we think that’s enforced by the fact that
there was a two-year time frame between the
Legislature passing the Coastal Zone Management
Act and approving the Program Document. And
the Program Document doesn’t jJust say it 1iIn
Table 5 that we review septic tanks that are
1500 gallons per day capacity or larger, it
says 1t three or four other times within the
Program Document. 1 didn’t bring all the sited
references, but 1 searched septic tank 1In
Chapter 3 of the Program Document and i1t showed
up 16 times, and i1n at least three or four of
those, 1t showed up as saying DHEC’s authority
is limited to the 1500 gallons per day. Your
Honor, 1 don’t know 1f you remember or 1if
you’re familiar with the Coastal Zone
Management Program Document. It s a very old
document. 1t’s a very valid document. 1°m not
saying it’s not a document that they don’t use
every day, every hour of the day, iIn reviewing

permits, but 1t’s an older document. It’s all

CREEL COURT REPORTING, INC.
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COASTAL CONSERVATION LEAGUE V DHEC 10

text. It was written by members of the staff
at the first Coastal Council when 11t was
created. It’s been refined. I think the
statute provides for program refinements. 1It’s
been refined only one time, and that was 1In
1993 when they added Dock Master Planning and
Wetland Master Planning to the Program
Document. It hasn’t been reopened again since
1993. It’s existed as i1t was in “77 with the
exception of those refinements and hasn’t been
reopened again.
One thing I want to assure the court of 1is
thatDHEC has pages and pages of septic tank
regulations. So, when DHEC reviews an
individual septic tank permit, 1t’s applying
about 71 pages of regulations. 1t’s not, like,
they just say, yeah. I know you need to have
a toilet you can flush, so I"m going to give
you a septic tank permit. Our client hired an
engineer and an expert soil classifier because
the most important thing about the functioning
of septic tanks i1s, will the soil support i1t?
Can you prevent, you know, any harm to ground
water, etcetera? And, 1t was determined that

all of the soil on the White Tract where the 44
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MS.

COASTAL CONSERVATION LEAGUE V DHEC 11

lots would be located survived all of the tests

ARMSTRONG: Your Honor, 1’m sorry. I hate to
interrupt your Argument, but we’re going to
have -- we’re starting to get 1Into some
material facts, | believe, that are not --

would be 1n dispute. There’s not any evidence

of that. There hasn’t been any factual
determination. We haven’t seen anything that
shows that he’s done -- that all these things

are accurate ---

THE COURT: Now that you all noticed that, that fact

MS.

iIs In dispute, maybe let’s move on.

SHAHID: Yeah. I just want the Court to be
assured It wasn’t just a rubber stamp. |
mean there i1s a permit process that exists. 1
also want to remind the Court that there is a
case out there, Spectre verses DHEC, which was
a big challenge to the management document with
a claim by Jlandowners” attorney that vyou
couldn’t regulate wetlands -— the State
couldn’t regulate wetlands through the
Management Document. And, it speaks
specifically to the statute at issue -- the

statutory section at 1issue, which 1s 48-39-
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COASTAL CONSERVATION LEAGUE V DHEC 12

80(11) which i1s develop a system whereby the
department shall have the authority to review
all state and federal permit applications.
And, this 1s what the Supreme Court said 1In
Spectre, Through 48-39-80, 1t specifically
requires DHEC to provide a regulatory system
which the Department shall use 1n providing for
the orderly and beneficial use of critical
areas, that separating describing the two types
of authority the Department has. First, i1t has
regulatory authority over critical areas, and
then 1t says, But 1f you look at 48-39-90, it
requires only that DHEC develop a system for
reviewing state and federal permit applications
in the Coastal Zone for consistency. So,
that’s the Supreme Court’s analysis In Spectre;
the meaning of the statute.

So, Your Honor, that’s the first issue
that has been raised In the motions for summary
judgement, and Pulte believes that this is an
incorrect interpretation of the statute
provided by the Petitioners. That 1t makes no
sense to think that something that’s been 1in
place for 45 years that was determined approved

by the General Assembly two years after they
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COASTAL CONSERVATION LEAGUE V DHEC 13

passed the Act could be put i1Into question at
this point. It>s been applied this way for 45
years. I’m not sure 1t’s ever been subject to
challenge until now. And, they are pushing a
meaning that doesn’t exist. They are
struggling hard to construe the statute to
claim that BCM must/shall/is required to look
at every single permit regardless of what the
Coastal Zone Management Plan says and provides
for with regard to these permits, even though
they are supposed to rely on the policies of
the Coastal Zone Management Program in
reviewing these permits. And we think that’s
an unreasonable construction of the statute,
and the Supreme Court In Spectre got i1t right
when the emphasis was on establish a system.
Develop a system whereby you review permits.
And this i1s the system they developed. Table
5-1 that I showed you, that iIs the system.
And, then, Your Honor, the other challenge
that we"re facing is the due process challenge.
A claim that the lack of public notice 1s a
violation of the league’s due process. The
first thing that we’d like to point out to the

court 1s, we think this challenge i1s styled as
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COASTAL CONSERVATION LEAGUE V DHEC 14

a TfTacial challenge, not as an applied
challenge. IT you read the fTilings of the
Petitioner, they speak specifically to a

continued habit of DHEC of continuing to issue

septic tank permits -- 1 think they refer to
thousands of them -- across the coastal zone,
repeatedly, without public notice. And, of

course, there 1s no regulatory public notice
required or statutory public notice required,
but that’s their claim. And, when we look at
that, we read 1t as a fTacial challenge which
this court lacks jurisdiction to hear. We
don’t see 1t as, as applied, specifically to
this particular action, but as a very global
issue. And Your Honor, there’s also a very
similar case -- 1 think it 1nvolves the White
Tract and 1i1nvolves the septic tanks 1i1n the
Court of Common Pleas where the Petitioners are
seeking a ruling from the Court of Common Pleas
on these i1ssues. And that’s ongoing.

Also, Your Honor, with regard to due
process, they have suffered no prejudice. They
are here in front of you today. They are able
to make all the Arguments they want to make.

They, along with us, agreed there were no
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COASTAL CONSERVATION LEAGUE V DHEC 15

factual i1ssues 1n dispute; that this was purely
legal. They did a FOIA 1n advance, got the
information through a FOIA In a timely fashion
to file a timely contested case. They are
receiving all of the statutory requirements, or
judicial requirements necessary to satisfy due
process. Notice an opportunity to be heard.
They have no property interest on the White
Tract, so 1t’s not like theilr property rights
have been denied. And, they are here before
you today. I think that speaks volumes. They
have not been prejudiced. Now, i1If they want to
take 1t on that facial challenge and claim that
there’s just general prejudice to anybody
because we don’t give public notice, that
again, 1 think, would potentially remove it
from this Court’s jJurisdiction. So, Your
Honor, I1°m going to let Ms. Martinez fill 1iIn

the many gaps | probably left out, but thank

you .
RESPONSE BY MS. MARTINEZ: Thank you, Your Honor.
May 1t appease the Court. I’m Sara Martinez

for the Department of Environmental Services,
formally DHEC. Ms. Shahid did not leave out

much, but there are a few i1tems | jJjust wanted
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COASTAL CONSERVATION LEAGUE V DHEC 16

to reiterate on the Department’s position.
This 1s an important case to us. You know, as
Ms. Shahid was saying earlier, this 1s a permit
challenge that | do want to make very clear
that they’re challenging 44 specific permits.
That’s why we’re here. That’s how we got here
-—- 1t’s through the judicial process that’s set
forth 1n the Act for the appeal of permit
decisions. As Ms. Shahid said that you have a
separate case iIn the Circuit Court, some facial
challenges to how DHEC 1i1s i1mplementing these
same two things here. Whether or not a CZC 1is

required and whether a public notice 1is

required Tfor septic permits. But, that’s
really what this 1s about. There’s two
questions before you. One 1i1s fTactual, which

we’re here on summary judgement because i1t’s
not a dispute. The Department did not do a
consistency review. We did admissions in this
case, so we did not do a CZC consistency review
for these 44 permits. The legal question 1is,
is that required. And I think Ms. Shahid has
done a great job of presenting to you why it’s
not. You know, jJjust to be clear, just to

reiterate, because the Zone Management Act --
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the Petitioners asked us to look at that as a
whole. When you 1look at that as a whole,
multiple times throughout that Act, in 48-39-
30, for example, 1t mentions the Act for the
Development of Coastal Resources i1n order to
achieve such improvement with due consideration
for the environment and then 1t says, And
within the framework of the Coastal Planning
Program, and 1in 48-39-50, the Department’s
charged with developing and recommending to the
Governor and the General Assembly a
comprehensive program designed to promote the
cause to this Act. In 48-39-80, which 1i1s the
statute that we focused on a lot here, the
provision that Ms. Shahid put up on the screen,
we’re charged with developing, enforcing and
administering a comprehensive Coastal
Management Program. That’s what the Act tells
us to do. The Act was written with those goals
in mind and tells the Department, or not the
Department, actually, but the Coastal Resource
OCRM at the time, and now i1t’s part of the
Department, to make that program. And they
did. In “77, the Act told them to. 1In “79 the

Coastal Council presented this plan to the
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Governor and to the Legislature and 1t was
approved. And as Ms. Shahid pointed out, it
was approved with the list of permits that, as
this system was developed, that would be
reviewed. And 1t says, We will review septic
tanks that are greater than 1500 gallons. And
that”’s what we do. Every tank iIn this case,
all 44 of these permits, i1s less than 1500
gallons. They raised points i1in their briefs
about other provisions 1i1n the Act, and the
Coastal Zone Management Program Document that
mention, you know, high density development,
and being cautious of septic tanks 1In high
density development, and those provisions are
in there. But, ultimately, there is a list --
there i1s a system -- that says that we will
only review tanks that are greater than 1500
gallons. And at the Department, we manifestly
considered septic tanks and all the coastal
repercussions because we chose to set a
threshold of 1500 gallons. The i1mportant --
another point to add on just a little bit to
what Ms. Shahid said, there’s a process in the
Act and i1n the Document. The Act requires us

to have a process to amend that Document. As
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Ms. Shahid said, 1t’s only been done that one
time i1n 1993. But, there 1s a process for
that, and 1t°’s in the Statute, as well. And,
it tells them that you must have a way for this
Document to be amended. That’s effectively
what the Petitioners are asking me to do here.
They are asking me to amend that Document.
There’s a process fTor that, and a comment
challenge 1s not where that process i1s. So, we
just want to point that out. The last thing,
or the next to the last thing, you know, 1
understand that we don’t want to bring facts iIn
dispute eventually iInto this case, but 1 would
say that the pre-hearing statement and the
motion of the Petitioners discusses the fact of
whether we did a Coastal Zone Consistency
Review. There’s never any facts i1n any of
their pleadings that challenge whether the 61-
56 review was done iImproperly. So, we’re not
even prepared to present that here because that
wasn’t even raised as a question. The issue 1s
whether or not we did the CZC review, and like
I said, we did not and we don’t dispute that.
The last thing 1 will say i1s on the public

notice piece. I think Ms. Shahid covered that
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pretty well and that, you know, even i1f there
were some due process that they think more 1is
required, we’re here. So, we’re here because
they got due process and they were able to
present to you today this judicial challenge.
I think that’s what due process requires. They
quote the Constitution as requiring the right
to be heard 1In the judicial review, and that’s
what they’re getting here today, Your Honor. |1
do want to say that there’s a couple statutes
in there. What was Tformerly 44-1-60 1s now
codified for the Department of Environmental
Service In 48-3 -- 46-8-30. Sorry about that.
And 1t’s a process whereabout you can challenge
a permit and agency decisions. And, that’s
providing that due process, that right to be
heard, that judicial review. That’s the
process that we follow. There 1s a provision
to the extent possible, we have to have the
uniform system of public notice. The case law
that the Petitioners raised talked about how
there’s fTlexibility. There’s a case that they
cited 1n their motion that says due process
should be a flexible process. There should be

flexibility 1i1n coming up with that. The
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Department has various means of public notice.
I know that we’ve been before you on multiple
types of permits where you’ve seen, probably in
our regulations, that different regulations and
different statutes, for that matter, you know.
IT you look at the Solid Waste Management Act
or the Hazardous Waste Management Act, you have
different acts that require different levels of
public notice. There are no statutes or
regulations that require an enhanced level of
public notice 1In this case beyond the 44-1-60,
what’s available there, and now 48-6-30, and
also the FOIA. I mean, like, they submitted a
FOIA in this case and they could get the
material that way. And then they can challenge
it and 1f they want notice, the app says that
they can request notice of any current decision
and we give 1t. Even 1f they didn’t request
notice and we didn’t provide 1t because they
didn’t request notice, they still have --
anybody that 1i1s the affected party has the
ability to challenge any Department decisions
within 30 days pursuant to that new provision,
48-6-30. So, those are the points 1 want to

follow. We”ll listen to their Argument,
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knowing we’ll get a chance to follow up 1if
there’s a new 1i1ssue based on what they say,
Your Honor. Thank you so much.

THE COURT: Alright.

REPLY MS. ARMSTRONG: Thank you. With me on the
counsel’s table are Monica Whalen, counsel to
the case, and Jeff Weed, he a [licensed
attorney, and with the Coastal Conservation
League, here on behalf of the Petitioner. Your
Honor, there’s no disagreement that septic tank
permits are state permits, and that the
Department of Environmental Services 1ssues
those state permits, and as Ms. Martinez just
said, they don’t review them for consistency
with the Coastal Management Program. That we
have the Coastal Tidelands and Wetlands Act
that we’ve been discussing already, and that
Act applies to the eight coastal counties,
speciftically. And what the General Assembly
did was they created specific mandates and
rules that are applicable within those eight
coastal counties. 1In other words, they treated
the eirght coastal counties differently than
everywhere else In the state. And they achieve

that by directing the Department to develop
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this Coastal Management Program. And so, 48-
39-80 1i1s designed to be comprehensive and
address all waters and lands within the coastal
zone. And the important language that’s before
the Court is this language i1n 80(B)(11) that
says -- well, 1f we back up to B-1 1t says, In
devising management program, the Department
shall. So, yeah, the word shall maybe. You
get down to 80-(B)(11) and again it uses that
word shall -- that the Department will develop
a system whereby the Department shall have the
authority to review all state and federal
permit applications In the coastal zone. So
that the key words here are shall review all.
Shall review all state and fTederal permits.
And then, importantly, right after that
sentence, saying that the Department shall

review all state and federal permits i1n the

coastal zone, the General Assembly knew -- they
know how to create exemptions. They know how
to say, We want you to do -- this i1s the rule.

We want you to review all state and federal
permits, except for these. And they did it
here with respect to the Coastal Zone

Consistency Certification, because the very
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next sentence i1n that provision 1s that
individual, navigable waters permits for docks
in the eight coastal counties outside of the
critical area, a Coastal Zone Consistency
Certification is deemed approved it
certification review i1s not completed within 30
days of a completed application. So, the
Legislature absolutely knew how to carve out an
exemption, i1t did that for navigable -- for
docks, In navigable waters, and the Legislature
carved out exemptions many places 1in the
Statute under -- for critical area permits. 1In
48-39-30(B), the Legislature, i1t explicitly
provides exemptions for critical area
permitting for a variety of activities, carved
out exemptions for emergency orders, for dredge
and fill activities by the Corp of Engineers iIn
connection with maintenance dredging, for
construction of walkways over dunes. So, 1In
the Act 1itself, the Legislature has, with
respect to both critical area permitting and
Costal Zone Consistency Certification said,
We”’re gonna exempt certain things from these
requirements. They knew how to do it and they

did 1t. There 1s no exemption iIn the Statute
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for septic tank permits, at all. The
Respondents seem to rely on this word system --
they have developed a system. That’s true.
They have developed a system. What does that
system have to do? It has to give the
Department authority to review all state and
federal permits, with that exception regarding
navigable waters permits. Now, 1If you take the
Respondents” Argument to a logical conclusion
that all they have to do i1s develop a system
and that system can say whatever 1t wants about
different state and federal permits, then the
conclusion that you’re gonna Qland with the
Department who developed this system and say,
You know what, we thought about this and we’re
gonna just not do certain certification review
for any state or federal permit, or any
classification thereof. And that would lead to
an i1llogical result where the Department’s not
reviewing any state or fTederal permits, when
you take i1t to 1i1ts local conclusion. But
that’s just clearly a rule would materially
alter or add to the Statute. And 1 think
that’s really what we’re talking about here.

It>s not -- Ms. Martinez suggested that we go
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about amending the Coastal Management Program.

I mean, that’s not -- the policies of the
Management Program are not at 1issue. I was
involved with the Spectre case. I argued 1t
before this court. I argued i1t before the

Supreme Court. What was at i1ssue In that case
was whether the Coastal Management Policies
were binding. Were they binding norms? The
question wasn’t about this characterization
about how 1t treated Table 1. That’s not --
the Court didn’t get to that level of detail.
They didn’t talk about whether the whole thing
itself reports with the statutory requirement.
They just looked at, did i1t follow -- did the
Department follow the proper procedure 1In
passing the CMP. They found that i1t did. They

found that the policies apply. What they’re

talking about -- what the Respondents are
talking about in Table 1, those aren’t
policies. Those are exemptions. And that

brings us back to the line of cases statements,
like Brown v Bilo where the Courts have
repeatedly said, When you have a regulation
that materially alters or adds to a Statute,

that is the struck down -- that 1i1s invalid.
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Now this Court -- we’re not -- of course, we
aren’t bringing a facial challenge. This Is an
as-applied challenge to these specific 44
permits. And we believe that 1f the Court
looks at the Statute, notwithstanding what the
CMP says, because the Statute i1s what really
controls here, as applied the Department has
failed to implement those statutory
requirements iIn 48-39-80(B)(11), requires i1t to
review all state and federal permits. This is
a state permit. No review was had. So, the
Court doesn’t need to strike down the CMP as a
matter of law. It jJust needs to determine
that, as applied 1n this case, the Department
failed to apply the statutory requirements.
Now, there’s been some Arguments about

this 1dea that we are -- we need to streamline
and simplify. IT you look at that specific
provision in 48-39-80(B)(10), what i1t says 1is
devise a method by which the permitting process

shall be streamlined and simplified so as to

avoid duplication. The focus areas are not
doubling down -- not doing something twice.
You don’t want to duplicate efforts. But

that’s not what we’re talking about here,
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because you’ve got one system that applies --
there’s no duplication of coastal zone
consistencies for septic tanks because i1t’s not
done. We have septic regulations that are
applied throughout the whole state and they’re
applied the same way, looking at making this
septic tank permit decision. But again, the
Legislature said, when you take coastal
counties, we’re gonna treat the Jlands and
waters differently. And, there’s a lot of
information i1n the Coastal Management Program
about why that’s a concern. There’s
information that we cited In our response and
motion that cites DHEC”’s own information about
the hazards that septic tank permits can cause
because a rise 1n water tables, 1nundation.
There are know risks that the Department’s
aware of and those risks are compounded when
you’re talking about a coastal system, which is
exactly why the Legislature created this
requirement for a Coastal Management Program
and a certification program and process for all
state and federal permits.

Now, I want to also just clarify some

thing. It>s I1n our request for a contested
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case hearing, I1°’m taking -- in the light of
what’s favorable to us, what the Respondent
Pulte Homes has said i1s planned is 204 houses,
actually, not just these 44. This 1s part of
a larger 204-home development, and those lots
are ranging from one-third of an acre, a little
less than a third of an acre, to less than half
than an acre. And, so when you look at the
system that we’re not just talking about one
septic tank that’s 1500 gallons per day, we’re
talking about all of these systems compounded
all together. And, so, what would happen 1f
the Department actually utilized the policies
of the Coastal Management Program, it would
look -- there are a lot of different policies
that apply. One of them 1s looking at the
long-range and cumulative impacts of a project
in the context of other development. And, so,
looking at the fact that one of these septic
tank permits 1s just one of 204 that’s planned.
And, how might that affect the coastal eco
system. And, so, those are the kinds of things
that i1f the Department was conducting a
certification review, 1t would be required to

look at those kinds of activities. Also, when
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it comes to the system, 1t seemed as though the
Respondents were suggesting that the system 1is
Table 1. This report -- Ms. Shahid asked if
you were Tfamiliar with the Coastal Management
Program. This i1s the document i1tself. It’s a
very large. It’s very detailed. It has
specific provisions applied to septic tank
permits. And 1t does have one page that the
Courts have created for exemptions 1including
for the septic tank permit. But that one page
of exemptions i1Is not the system -- |1 meant the
system 1s developing the policies and how
they’re going to apply to different activities
throughout the coastal zone.

When 1t comes to -- I’m going to just

touch on the due process Argument relatively
briefly, because 1t 1s true that we are here
before the Court today. The problem i1s that
this Court has the ability to strike down a
decision 1f 1t’s based on unlawful procedure,
and what’s happened i1n this case i1s there is no
-- since there 1s no public notice of a permit
application -- the permit application is what
gives the public and any interested party the

opportunity to request notification of a permit
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decision. And, that written request for
notification 1s what triggers the affected
person status in 44-1-60. So, that’s the only
way -- that’s the way you become the affected
person. By requesting from the Department. And
you request because you have public notice.
Now, the approach the Respondents are
propounding are that we did -- we had to be
very vigilant, stay on guard, and continually
file a Freedom of Information Act request to
find how had there been a permit application
even submitted and/or have then been decisions
made on the permit. And the reason 1t’s
problematic is because 1f you request -- if you
submit a FOIA and there’s no permit
application, there’s no way to find -- you
don’t get any information. They just say, no
permit application. There hasn’t been anything
submitted. Nothing. And there iIsn’t any way
to find out when a permit application actually
is fTiled. So you have to fTile multiple FOIA
requests, one after the other, and hopefully
you get lucky and find out before the 30 days
-- well, 1t used to be 15; now 30 days lapses

before you TfTile an appeal. We’re fTortunate
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that we had people that have been vigilant
enough 1n this particular case, but how do we
find out about the other remaining over one
hundred septic tank permits there or anywhere
else 1In the coastal zone? It creates an
impossible situation because unlike all the
other permits that are public that people can
find out and therefore achieve affected person
status. It cuts the public out of the process
altogether. Because of the unlawful procedure,
we think that’s a basis for finding due process
violations as applied to these permit
decisions.

As far as flexibility on due process, it’s
the last point I wanted to address. 1In talking
about the level of -- what does i1t mean to be
heard? It doesn”t mean -- the case we that
cited, the Stono River case, the due process
requires Tlexibility, but 1t does, at it’s
fundamental, at base, you actually have to have
some sort of notice to even be able to exercise
those due process rights, and when we’re
talking about liberty rights, of course, we’re
not talking about property rights here, and

that due process doesn’t require property
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rights. In fact, 1t just requires rights of
liberty and those have been interpreted in our
state’s courts to include things like access to
public trust resources where the Supreme Court
said that citizens have the inalienable right
to recreate on high and territorial seats. So,
those are liberty interests. The petitioners
that are at stake when there are activities
that are authorized by the Department without
going through the process of reviewing those
activities to insure that they are designed and
created to protect sensitive coastal resources
that members of the Coastal Conservation League
utilize. So, for those reasons, we ask this
court to perhaps seek judgement in our favor.

THE COURT: Ms. Shahid, Ms. Martinez, anything else
from y all 1n reply?

CONTINUED MOTION BY MS. SHAHID: Yes, Your Honor.
So, when Ms. Armstrong talks about all of the
turmoil we have to go through and trouble we
have to go through In the future to try to get
these permits as public notice, | think she’s
made it clear that this due process challenge
is a fTacial challenge, not an as-applied

challenge. Is she referring to the future
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effect and current effect of the lack of
current notice. But, on the 1ssue of due
process, the Sierra Club case which 1s a little
bit dated but still very applica- -- I’m sorry,
the Laidlaw case, still very applicable. The
Sierra Club got upset because Laidlaw and DHEC
entered into a side agreement that sort of
finalized the permit. And, the agency,
effectively, went ahead and allowed Laidlaw to
participate in a contested case here. And the
Court ruled i1n the Laidlaw case that to prove
the denial of due process In an administrative
hearing, a party must show that 1t was
substantially prejudiced by the process. And,
here, the fact that Laidlaw was allowed to go
ahead and pursue a contested case or get
involved between the side deal between DHEC and
Laidlaw, the Court found that there was no due
process violation. They had a remedy. And, so
those are speaking, specifically, to
administrative 1issues. Also, Your Honor, and
I can hand you this case i1f you like, and 1’ve
already talked about i1t once, but I think it
addresses, directly, Ms. Armstrong’s Argument

in Spectre v SCDHEC, The Court, specifically,
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says that 48-39(A)(B)11 requires only that DHEC
develop a system for reviewing state and
federal permit applications 1i1n the coastal
zone. Having a system, Your Honor, would you
like me to hand you this case?

THE COURT: No, Il’ve got 1it.

MS. SHAHID: Okay. Thank you. Finally, Your Honor,
I think that the point that we’re trying to
impress 1s that the General Assembly granted
authority, but does not require BCM to always
use that authority, and hence the need to
develop a system. Yes, they have that granted
authority. And then they created -- Coastal
Zone Management Plan Program Document and
within that Program Document, they define their
authority, and they exempted these permits
under 1500 gallons per day. And, that’s all we
have 1n response. I’m sure Ms. Martinez can
follow-up.

MS. MARTINEZ: Very, very briefly, Your Honor.

THE COURT: Okay.

FURTHER RESPONSE BY MS. MARTINEZ: You know, just to
emphasize what Mary was saying with a little
bit different point, I mean, she quoted to you

as she said they shall review, that the Statute

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / contact@creelreporting.com

ROA 2174




© 00 N o o A~ w N P

N N N N NN RBP RBP RP B R R R PR R
a A W N P O © ©® N O O A W N L O

COASTAL CONSERVATION LEAGUE V DHEC 36

said i1t shall review. But, there’s a little
ellipsis in there: shall develop a system that
gives -- to have the authority to review. You
can’t leave that out there. You can’t jump and
say they shall review. That”’s not what the
Statute says. It says, We shall develop a
system. And to add a little bit onto what Ms.
Shahid said on the document -- 1 mean, they’re
asking you to stretch an intent of what the
Legislators meant when they wrote that, what
they meant when they wrote the whole Act, that
Legislature approve that document two years
later. So, 1if you’re trying to know what the
Legislators”® 1intent was, that’s the clear
intent of the Legislature and the Governor
signing off on that document which 1i1ncluded
these provisions. The last point 1711 make 1s
with the Comprehensive Program -- 1t must
include this or -- the whole Statute i1s about
having this Comprehensive Program and that’s
different than Part 11 where 1t says at the
very top, the Comprehensive Program, and 1
pointed to the Statutes earlier all throughout
the Act, they have the Comprehensive Program.

Then, within that program, i1t shall develop a
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system, so just the distinction there between
when she said that we’re pointing to this table
as being the system and when the Statute
requires a whole program, 1t does a whole
conference of program. That’s this book that
she’s showing you, right here, this whole CZMC
document. Well, we’re honing in on here for
these septic tanks as Ms. Shahid pointed out
earlier, they’re two entirely different things
in that Act. One where we have the direct
common gray in a critical area. This 1s a
second piece where we’re supposed to have this
authority to review. It s a piece of this
large document and we satisfied it, Your Honor.
That’s why we’re here. Because they’re
claiming that we have not satisfied our legal
requirements under this Act, when 1 think 1t’s
very clear we have. They are claiming that the
public notice 1s unconstitutional. As Ms.
Shahid pointed out, 1f that’s suspected of
abuse, we do have a Circuit Court case over
that, but, you know, they say that we don’t
public notice any of these and we never will.
We might, you know, at some point. It says to

the max where possible. We always developed
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and changed our public noticing as technology
develops, we have this new economy system that

we’re working on, but there’s no statutory

requirement, and so we try to -- this agency
prides itself on being transparent.
Transparency 1s a -- not just a buzz-word. It

means something In our Department. And, we do
want to public notice to the max as possible.
But, 1’1l say that 1t’s not required for these

septic permits.

THE COURT: All right. 1 will say that with respect

to the due process Argument, I°’m not gonna
speak to anything else, probably, but with
respect to the due process Argument, I do feel
like through extraordinary effort on your part,
you have gotten due processes iIn this case. I
would say, though, Ms. Martinez, this whole
system concerns me and I think in a different
case, you know, 1f they had not taken those
steps and actually been able to be i1nvolved, it
could be a big problem. And 1t’s a -- 1’ve
always had a little bit of concern about the
way that 1t’s structured by our Legislature and
whether concerned parties are getting the

proper notice. The 1ncrease to 30 days 1s
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definitely a big step 1in the right direction,
I think, but, 1t’s just 1°d encourage you -- 1
don’t think that i1t°’s -- there’s been a due
process violation as applied 1n this case. But
I do think that there’s certainly -- the systenm
is fraught with opportunity for that in other
cases. So, 1 just encourage you as vy~ all are
looking at your processes as a new agency, to
maybe Jlook at that notice process, as you
indicated, you plan to do.

MS. MARTINEZ: Yes. I understand and 1’11 pass i1t

along.

THE COURT: All right. Anything else? Do you have
something else, Ms. Armstrong?

FURTHER REPLY BY MS. ARMSTRONG: One more minute,
and part of 1t’s responding to what you just
indicated. And, I would agree that if there 1s
a concession that there i1s no challenge to time
limit, the appeal process was fTollowed that
we’ve met, that we are timely, then 1 would
agree that we don”’t have that substantial
prejudice, but that risk still remains out
there, and that was certainly a concern for us
and so 1 understand and appreciate your

comments on that point. I think -- 1 just
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wanted to make sure that we’re -- that I7°m
really clear that 1f there was some confusion
about this word shall and the shall develop the
system, the word shall in 48-39-80(D) is -- the
word shall 1s used twice. And 1 started my
Argument saying that. So, the first time that
the word shall i1s used, the department shall
develop a system. Then, later on, the word
shall 1s used again to say that the Department
shall -- shall develop a system where the
Department shall have the authority to review.
So, there’s the shall develop a system and
shall review all state and federal permits.
The word”s i1n there twice. 1t’s not just about
the system. 1t’s about, you develop the system
and what are you -- what 1i1s the Legislature
telling you, you must do with that system? And
they’re telling you, you shall review all state
and federal permits. And that’s really what
we’re about here before you today and 1

appreciate the extra two minutes.

THE COURT: Okay. All right. Well, thank y~all.

Thank you for your good briefs and that you for
your good Argument today. We will take all of

that 1n consideration and try to get out a
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decision as quickly as possible given the real
gravity of the case and the i1mportant 1issues
that are at stake here.

MS. SHAHID: There’s nothing else we can provide

you to help you on?

THE COURT: IT 1 think of anything, I will let you
know . But, 1 know also that judges ask for
proposed orders. I think that, frankly, 1

almost never jJust use somebody’s proposed
order, even i1f I°m going to rule for them. 1
find that 1 have to write my own order. I am
planning to retire soon, and I want to make
sure 1 get this order out. My retirement date
is somewhat flexible at this point. 1It’s gonna
be controlled by when Robin finds a job. I”m
looking after my assistant before 1 leave. She
has been -- she 1s wonderful and she has been
a wonderful assistant to me and so I don’t want
to leave her in the lurch. Really, as soon as
Robin finds a job, I’m off In my camper van
somewhere. Allo right y"all have a great day.
(There being no further statements, the Motion

concluded at 10:57 a.m.)
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CERTIFICATE

This 1s to certify that the within hearing
consisting of forty-one (41) pages, 1s a true and
correct transcript of the testimony given by said
witnesses after being duly sworn; said hearing was
reported by the method of Stenomask with Backup.

I further certify that 1 am neither employed by
nor related to any of the parties in this matter or
their counsel; nor do I have any interest, financial
or otherwise, iIn the outcome of same.

IN WITNESS WHEREOF 1 have hereunto set my
hand and seal on April 29, 2025.

Carla S. Dominick
Court Reporter

Notary Public for South Carolina
My Commission Expires: February 28, 2032
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League, Docket Nos.

Petitioner, | 24-ALJ-07-0088-CC to 24-ALJ-07-0131-CC

v.

South Carolina Department of Health and PETITIONER’S REQUESTS FOR
Environmental Control and Pulte Homes, ADMISSION TO RESPONDENT SOUTH
LLC, CAROLINA DEPARTMENT OF

ENVIRONMENTAL SERVICES
Respondents,

In re: Lots #24 to 67.

TO: THE RESPONDENT DES AND THEIR ATTORNEYS

The Petitioner hereby submit, pursuant to Rule 36 of the South Carolina Rules of Civil
Procedure and Administrative Law Court Rule of Procedure 21, the following requests for
admission to Respondent South Carolina Department of Environmental Services (“DES”).

You are instructed to serve on the undersigned counsel of record within thirty (30) days
from service of these requests your answers and/or objections to these requests for admission.
Pursuant to Rule 26 of the South Carolina Rules of Civil Procedure, you are further instructed to
supplement your responses up to and through the trial of this matter. The definitions set forth below

shall govern the following requests for admission as well as your responses to them:

DEFINITIONS

1. The term “documents” as used herein means all original writings of any nature
whatsoever and all non-identical copies thereof in your possession, custody and control, regardless

of where located, and regardless of whether printed or reproduced by any process, or written and/or

ROA 2187



produced by hand, or stored in any form of mechanical or electronic information retrieval system,
and whether or not claimed to be privileged or otherwise excludable from discovery, and including,
but is not limited to, contracts, agreements, records, tape recordings, correspondence, memoranda,
communications, reports, studies, summaries, compilations, abstracts, minutes or records of all
meetings including directors, staff, management, and executive officer meetings, notes, agenda,
bulletins, notices, announcements, statements, instructions, charts, manuals, brochures, schedules,
price lists, telegrams, teletypes, papers, books, accounts, letters, photographs, objects, transcripts
of oral statements, court papers or any other tangible thing.

2. The term “concerning” or “concerns” as used herein means referred or referring to,
alluded or alluding to, related or relating to, connected with, regarding, describing or reflecting.

3. The terms “you” or “your” as used herein shall mean the Respondent, South
Carolina Department of Environmental Services (“DES”) (formerly Department of Health and
Environmental Control) and all of DES’s present and former agents, employees, representatives,

attorneys and all other persons acting on its behalf.

4. The terms “and” and “or” shall be both conjunctive and disjunctive.
REQUESTS FOR ADMISSION
1. Admit that DES did not review or certify the 44 individual septic tank permit

applications which are the subject to this Contested Case, Permit No. OSWW010845 v1.0 through
Permit No. OSWW010904 v1.0, for Consistency with the policies of the Coastal Management
Program.

SOUTH CAROLINA ENVIRONMENTAL LAW PROJECT

/s Monica K. Whalen
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August 8, 2024

Leslie S. Lenhardt
Amy E. Armstrong
Monica K. Whalen
P.O. Box 1380
Pawleys Island, SC
(843) 527-0078
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Coastal Conservation League, Docket Nos.
24-ALJ-07-0088-CC to 24-ALJ-07-131-CC
Petitioner,
V.

South Carolina Department of Health and NOTICE OF MOTION HEARING
Environmental Control and Pulte Homes,
LLC,

Respondents,
In re: Lots #24 to 67.

These matters are before the South Carolina Administrative Law Court (ALC or Court)
pursuant to requests for a contested case hearing filed by Coastal Conservation League relating to
the determinations by the South Carolina Department of Health and Environmental Control
(Department) to issue Permit Nos. OSWW010845 v1.0, OSWWO010846 v1.0, OSWW010848
v1.0, OSWW010850, v1.0 OSWW010852 v1.0m OSWWO010853 v1.0, OSWWO010855 v1.0
through OSWWO010865 v1.0, OSWWO010869 v1.0 through OSWWO010875 v1.0, OSWWO010877
v1.0, OSWWO010879 v1.0, OSWWO010880 v1.0, OSWWO010882 v1.0, OSWWO010884 v1.0,
OSWWO010886 v1.0 through OSWW010895 v1.0, OSWWO010897 v1.0, OSWW010900 v1.0,
OSWW010901 v1.0, OSWW010903 v1.0, and OSWWO010904 v1.0 to Respondent Pulte Homes,
LLC to construct onsite wastewater systems. On June 5, 2024, this Court issued a Notice of
Hearing, scheduling a hearing on the merits in these matters for Monday, November 4, 2024. On
October 17, 2024, counsel for Respondent Pulte Homes, LLC sent an e-mail to this Court stating
that all parties have filed motions for summary judgment and all parties agree that there are no
material facts in dispute. The parties request that their motions be presented and argued, instead,
on the previously scheduled hearing date.

IT IS THEREFORE ORDERED that a hearing on the parties’ motions for summary

judgment in these matters is scheduled to begin before the undersigned Judge at 10:00 a.m. on

FILED

10/21/2024

SC Admin. Law Court
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Monday, November 4, 2024, at the ALC, located at 1205 Pendleton Street, Edgar A. Brown
Building, Second Floor, Suite 224, Columbia, South Carolina.

AND IT IS SO ORDERED. /p ug M L’D

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

October 21, 2024
Columbia, South Carolina

2
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CERTIFICATE OF SERVICE
I, Robin E. Coleman, hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, or by electronic mail to

the address provided by the party(ies) and/or their attorney(s).

Robin E. Coleman
Judicial Aide to Judge Deborah Brooks Durden

October 21, 2024
Columbia, South Carolina

FILED

10/21/2024

SC Admin: Law Court
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Table 1 K

State Agency Permits Subject to
Council Review and Certification

1. Aeronautics Commission —Certificates of approval for airports and other
air traffic facilities.

2. Budget and Control Board —Permits for activities below the ordinary high
water mark which are within the coastal
zone but out of the critical areas.

3. Department of Health and Environmental

Control —State permits to construct wastewater treatment
systems or septic tanks handling either more
than 1500 gallons per day or other than
domestic waste.

—National Pollutant Discharge Elimination
System (NPDES) permits (delegated by
EPA).

—Section 401 of the Federal Water Pollution
Control Act certification.

—Construction permits for air emmissions.

—Water supply permits.

—Sanitary Landfill Design, Construction and
Operation permits.

—Oil and Gas facilities registration certificates.

4. Land Resources Conservation Commission —Mining operations permits.
5. Public Service Commission —Certificates for major utility facilities.
6. Water Resources Commission —Oil and gas facilities permits.

—Groundwater capacity use area permits.

V-5
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CERTIFICATE OF COUNSEL

The undersigned counsel for Appellant certifies that, in accordance with Rule 210(c),

SCACR, this Record on Appeal contains all material proposed to be included by any party that

was presented to the lower court and not any other material. The undersigned also certifies that

this Record on Appeal complies with the Supreme Court of South Carolina’s Revised Order

Concerning Personal Identifying Information and Other Sensitive Information in Appellate Court

Filings issued April 15, 2014.

RECEIVED
Apr 082026
SC Court of Appeals

Charleston, S.C.
April 8, 2026

s/Leslie S. Lenhardt

Leslie S. Lenhardt, Esq. (S.C. Bar No.
15858)

Amy E. Armstrong, Esq. (S.C. Bar No.
70352)

Monica Whalen, Esq. (S.C. Bar No. 106638)
S.C. ENVIRONMENTAL LAW PROJECT
510 Live Oak Drive

Mount Pleasant, S.C. 29464
Telephone:  (843) 527-0078

FAX: (843) 527-0540

Attorneys for Appellant
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