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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Wanda Whetstone, Appellant, 
 
v. 
 
State of South Carolina, Office of the Governor, 
Respondent. 
 
Appellate Case No. 2023-001424 

 

Appeal From Richland County 
William A. McKinnon, Circuit Court Judge  

 

Opinion No. 6133 
Heard October 7, 2025 – Filed January 21, 2026 

 

REVERSED  
 

Mark D. Chappell and Mark Dale Chappell, Jr., of 
Chappell Smith & Arden, of Columbia; and William 
Sellars Detwiler, of Chappell, Chappell & Newman, 
Attorneys, LLC, of Columbia, all for Appellant. 
 
David Allen Anderson, Carmen Vaughn Ganjehsani, and 
Hunter Weston Adams, all of Richardson Plowden & 
Robinson, PA, of Columbia; Thomas Ashley Limehouse, 
Jr., of Limehouse LLC, of Charleston; and William 
Grayson Lambert and Erica Wells Shedd, of Columbia, 
all for Respondent. 

 

CURTIS, J.:  This case concerns whether section 15-78-70(d) of the South 
Carolina Tort Claims Act (TCA) bars a plaintiff from settling with a government 
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employee in her individual capacity and then filing a separate negligence lawsuit 
against her employer, the State of South Carolina, Office of the Governor 
(Respondent) under the TCA.  Appellant argues the South Carolina Supreme Court 
unequivocally answered this question in the negative in Wade v. Berkeley County, 
348 S.C. 224, 559 S.E.2d 586 (2002), and the circuit court erred in relying on 
common law principles of derivative liability, rather than the court's holding in 
Wade.  We agree and reverse. 

I. BACKGROUND  

Appellant Wanda Whetstone was injured in a motor vehicle accident and sued 
Karen Campbell, who she alleged was the at-fault driver.  Appellant filed claims 
against Campbell's personal liability and underinsured motorist policies and 
recovered the policy limits.  As part of the settlements, Appellant signed a 
Settlement Agreement and a Covenant Not to Execute which specifically preserved 
her right to pursue claims against "any other parties." 

After settling with Campbell individually, Appellant filed a lawsuit against 
Respondent, alleging that Campbell was acting within the scope of her 
employment at the time of the accident and that Respondent "should be called to 
answer for its agent and servant's actions under the doctrine of respondeat superior 
and pursuant to the [TCA]."  Appellant's complaint alleged Respondent was 
negligent through the actions of its employee, Campbell, and made no additional 
claims against Respondent (such as negligent hiring, supervision, and training).  

Respondent initially moved for summary judgment on the basis that Campbell was 
not acting within the scope of her employment at the time of the accident.  The 
circuit court denied the motion, citing the parties' conflicting affidavits concerning 
the nature of Campbell's excursion at the time of the accident.   

Respondent then moved for summary judgment a second time, arguing that under 
section 15-78-70(d) of the TCA, Appellant's settlement with Campbell 
extinguished her claims against Respondent.  The court granted the motion, citing 
this court's holding in Andrade v. Johnson, that settlement of a claim against an 
employee "operates as an acquittal of the employer who is only derivatively 
liable."  345 S.C. 216, 226, 546 S.E.2d 665, 670 (Ct. App. 2001).  This appeal 
followed. 
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II. STANDARD OF REVIEW  

"In reviewing the grant of summary judgment, this [c]ourt applies the same 
standard as the circuit court."  Braden's Folly, LLC v. City of Folly Beach, 439 S.C. 
171, 190, 886 S.E.2d 674, 684 (2023).  "Summary judgment is appropriate 'if the 
pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of law."  Id. 
(quoting Rule 56(c), SCRCP).   
 
III. LAW/ANALYSIS  

"The South Carolina Tort Claims Act is the exclusive and sole remedy for any tort 
committed by an employee of a governmental entity while acting within the scope 
of his official duty."  S.C. Code Ann. § 15-38-65 (2005).  "An employee of a 
governmental entity who commits a tort while acting within the scope of his 
official duty is not liable therefor[e] except as expressly provided for in subsection 
(b)."  S.C. Code Ann. § 15-78-70(a) (2005).  Subsection (b) states that the TCA 
does not cover circumstances where "the employee's conduct was not within the 
scope of his official duties or that it constituted actual fraud, actual malice, intent 
to harm, or a crime involving moral turpitude."  S.C. Code Ann. § 15-78-70(b) 
(2005).  This case concerns the meaning of section 15-78-70(d), which states: "A 
settlement or judgment in an action or a settlement of a claim under this chapter 
constitutes a complete bar to any further action by the claimant against an 
employee or governmental entity by reason of the same occurrence."  S.C. Code 
Ann. § 15-78-70(d) (2005).   

Appellant argues the controlling authority applicable to this case is Wade v. 
Berkeley County, 348 S.C. 224, 559 S.E.2d 586 (2002).  We agree.  The plaintiff in 
Wade was injured in an automobile accident and filed a lawsuit against the at-fault 
driver, Pierce, in his individual capacity.   Id. at 226, 559 S.E.2d at 586–87.  
During the discovery period, Wade settled with Pierce's personal liability insurer 
and executed a Covenant Not to Execute Judgment.  Id.  Wade subsequently 
amended his complaint, dismissing Pierce and naming Berkeley County as a 
defendant, alleging the county was liable under the TCA as Pierce's employer.  Id. 
at 226, 559 S.E.2d at 587.  The trial court granted summary judgment in favor of 
Berkeley County, finding that once Wade settled with Pierce, he was barred from 
bringing any further action against the County pursuant to section 15-78-70(d).  Id.   
The Court of Appeals reversed, finding the Covenant Not to Execute was not a 
settlement as contemplated by the TCA, and Wade was therefore not barred from 
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bringing a subsequent action against the county.1  Id. at 227–28, 230, 559 S.E.2d at 
586.   

Our supreme court reversed this court's holding that the Covenant was not a 
settlement agreement within the meaning of section 15-78-70.  Id. at 228, 559 
S.E.2d at 588.   However, the court affirmed the Court of Appeals' holding that the 
previous settlement did not bar Wade from pursuing a separate action against the 
county.  Id. at 230, 559 S.E.2d at 589.  The court examined the statute's legislative 
history and held that there must be a settlement or judgment in an action or claim 
under the TCA before a government defendant may invoke the bar against further 
action.  Id. at 230, 559 S.E.2d at 588–89.  At the time Wade executed the covenant, 
no TCA action had been initiated against Berkeley County, nor had any claim been 
filed against it.  Id. at 230, 559 S.E.2d at 589.  The court therefore found that there 
were no actions pending "under [the TCA]," and that the settlement with Pierce did 
not bar subsequent action against his employer.  Id.  The court noted:  

As illustrated by the facts of this case, § 15-78-70(d) 
permits a plaintiff to maintain an action against a 
governmental employee in his individual capacity, settle, 
and then pursue an action against the governmental 
employer for the tort of his employee allegedly 
committed while in the scope of employment.  This result 
circumvents that policy of the Act which is to protect 
employees from personal liability for torts committed 
while acting within the scope of employment. 
Nevertheless, our construction of the statute is limited by 
its legislative history. 

Id. at 230–31, 559 S.E.2d at 589 (citation omitted).  

We find Wade is factually on all fours with the present case.  See Wade III, 339 
S.C. at 516–18, 529 S.E.2d at 745–46 (describing the factual and procedural 
history).  As in this case, Wade's claim was a derivative liability claim in that there 

 
1 This court heard Wade twice.  During the first hearing, this court reversed the 
trial judge's ruling granting the County's motion for summary judgment.  Wade v. 
Berkeley County, 339 S.C. 495, 529 S.E.2d 734 (Ct. App. 1999) ("Wade II").  This 
court then affirmed the previous panel's decision on a rehearing en banc.  Wade v. 
Berkeley County, 339 S.C. 513, 529 S.E.2d 743 (Ct. App. 2000) ("Wade III"). 
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were no allegations of tortious conduct by the government entity outside of its 
employee's actions.  Id.  

In this case, the trial court found the holding in Wade was limited to the threshold 
issue of whether a plaintiff may file a lawsuit against a government entity under 
these circumstances but did not explicitly address whether the common law 
principles of respondeat superior apply in a TCA case.  The trial court relied on 
this court's holding in Andrade, that settlement of a claim against an employee 
"operates as an acquittal of the employer who is only derivatively liable."  345 S.C. 
at 226, 546 S.E.2d at 670.  Andrade, however, involved common law negligence 
between private actors and was not a TCA case.  Id. at 219–20, 546 S.E.2d at 667.  
The portions of Andrade cited by the circuit court were based on the court's 
analysis of the Uniform Contribution Among Tortfeasors Act, which is expressly 
inapplicable to government entities.  See S.C. Code Ann. § 15-38-65 (2005) ("The 
[UCATA] shall not apply to governmental entities.").  The TCA's language makes 
no distinction between derivative liability claims and claims against both employer 
and employee as joint tortfeasors.  It is the exclusive remedy for all claims against 
an employee of a governmental entity.  We are persuaded by the South Carolina 
District Court's holding in Newkirk v. Enzor, that the TCA replaces the common 
law doctrine of respondeat superior, which does not apply to TCA cases.  240 F. 
Supp. 3d 426, 436 (D.S.C. 2017) ("The doctrine of respondeat superior therefore 
is inapplicable to claims against South Carolina governmental entities or their 
employees.  Governmental entities are vicariously liable for their employees' torts 
only as provided by the statute; governmental entities are not additionally or 
alternatively liable under common-law vicarious liability doctrines.").2  

We recognize, as our supreme court noted in Wade, that allowing Appellant to 
settle with Campbell individually (knowing that she was potentially acting within 

 

2 We note that the dissent in Wade III criticized the majority opinion on the same 
grounds Respondent raises here. Wade III, 339 S.C. at 533, 529 S.E.2d at 753–54 
(Goolsby, J., dissenting).  Specifically, the dissent argued that the majority 
wrongly treated the employer and employee as joint tortfeasors, when at common 
law, the employer would only be vicariously liable under the doctrine of 
respondeat superior.  Id.  Our supreme court nevertheless affirmed this part of the 
majority's opinion without addressing the dissent's interpretation.  Wade, 348 S.C. 
at 230-31, 559 S.E.2d at 589. 
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the scope of her employment) and then pursue a separate claim against Respondent 
appears contrary to the TCA's purpose, "which is to protect employees from 
personal liability for torts committed while acting within the scope of 
employment."  Wade, 348 S.C. at 230–31, 559 S.E.2d at 589.  The Wade court 
acknowledged this discrepancy but nonetheless found the express language of 
section 15-78-70(d), combined with the legislative history, demanded this result.  
Id.  We find ourselves in the same position here.3   
 
IV. CONCLUSION 

The TCA allows a plaintiff to settle with a government employee in his or her 
individual capacity and subsequently bring an action against the employer.  Wade, 
348 S.C. at 230, 559 S.E.2d at 589.  The TCA does not distinguish between joint 
and vicarious liability, only whether the employee was acting within the scope of 
her employment.  Thus, we find the common law bar to employer liability 
discussed in Andrade is not applicable in this case.     

REVERSED.  

WILLIAMS, C.J., and THOMAS, JJ., concur.  

 

 

   

 
3 In settling with Plaintiff, Campbell did, however, receive the benefit of limiting 
any potential individual liability she would have been exposed to if the jury 
ultimately found she was not acting within the scope of her employment at the time 
of the accident.  See Wade III, 339 S.C. at 529, 529 S.E.2d at 752 (Hearn, J., 
concurring) ("The dissent would place [Driver] in the unenviable position of 
having to gamble on liability exposure.  If the jury found he was not acting in his 
official duties at the time of the accident and awarded substantial damages to 
[Plaintiff], [Driver] and his insurance carrier would be exposed to a judgment 
which they otherwise could have avoided by a reasonable settlement.  [Driver] and 
his insurance carrier are placed in a worse position than an ordinary tortfeasor 
simply by virtue of [his] employment with the County.").   
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INTRODUCTION 

 The Court’s opinion misapprehends the Governor’s argument. In fact, it rules on an 

argument the Governor never made. Rehearing is therefore warranted. See Rule 221(a), SCACR. 

The Court said this case asks “whether section 15-78-70(d) of the South Carolina Tort 

Claims Act (TCA) bars a plaintiff from settling with a government employee in her individual 

capacity and then filing a separate negligence lawsuit against her employer.” Whetstone v. Off. of 

the Governor, No. 2023-001424, 2026 WL 175291, at *1 (S.C. Ct. App. Jan. 21, 2026). And 

because the Supreme Court has held that section 15-78-70(d) does not forbid such claims, this 

Court said that Wade v. Berkeley County, 348 S.C. 224, 559 S.E.2d 586 (2002), controlled.  

But Wade is the reason the Governor did not move for summary judgment based on section 

15-78-70(d). Instead, the Governor invoked the same common-law immunity rule that any private 

employer could assert after an employee settles with a plaintiff. See, e.g., Governor’s Br. 4, 9–12. 

He relied on that rule because, absent an exception, the Tort Claims Act makes a governmental 

entity “liable for [its] torts in the same manner and to the same extent as a private individual under 

like circumstances.” S.C. Code Ann. § 15-78-40. So if a private employer wouldn’t be liable under 

these circumstances, the Governor cannot be liable either.  

And if the Governor never made the only argument addressed in Wade, Wade is neither 

“controlling authority” nor “on all fours” here. Whetstone, 2026 WL 175291, at *2. Although 

Wade means that section 15-78-70(d) did not bar Whetstone’s claim, the Wade court never 

addressed—because no one asked—whether the common-law defense that the Governor asserted 

would bar that claim. By relying on Wade here, the Court transmogrifies Wade into a sweeping 

decision that turns the Tort Claims Act on its head. The Court should therefore grant the Petition, 

withdraw its opinion, and issue a new opinion affirming the judgment below.  
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BACKGROUND 

A. Campbell and Whetstone are in a car accident 

As it relates to this Petition, the facts are undisputed: Wanda Whetstone was driving down 

Trenholm Road in Columbia when Karen Campbell pulled out of a parking lot and collided with 

Whetstone. Whetstone accused Campbell of being negligent and injuring her in various ways.  

Whetstone filed a claim with Campbell’s insurance company. That claim was resolved for 

$100,000, and in exchange, Whetstone “discharge[d]” Campbell “from any and all claims” and 

“agree[d] and covenant[ed] that [Whetstone] will never seek to execute any judgment obtained 

against the releasees and will not seek to collect any such judgment from the personal assets of the 

releasees.” R. p. 46. 

B. Procedural history 

After settling with Campbell, Whetstone sued the Office of the Governor. Campbell was 

the Special Assistant to the First Lady and Governor’s Mansion Director when the accident 

happened, and Whetstone claimed that Campbell was acting in the scope of her employment. 

Whetstone asserted a single claim “under the doctrine of respondeat superior and pursuant to the 

S.C. Tort Claims Act.” R. p. 16. 

The Office moved for summary judgment based on Whetstone’s settlement with Campbell, 

relying on this Court’s decision in Andrade v. Johnson, 345 S.C. 216, 546 S.E.2d 665 (Ct. App. 

2001), reversed on other grounds 356 S.C. 238, 588 S.E.2d 588 (2003). The circuit court granted 

that motion.  

This Court reversed, holding that Wade controls. The Governor now petitions for rehearing. 
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REASONS FOR GRANTING THE PETITION 

I. The Court misapprehended the Governor’s argument. 

A. The Governor did not rely on section 15-78-70(d). 

The Governor did not move for summary judgment under section 15-78-70(d). That section 

does not appear in his motion to dismiss. See R. pp. 22–23. It appeared in his memorandum in 

support of that motion only to explain why Wade didn’t control. See R. pp. 30–31. In fact, that 

memorandum said that the Governor “is not moving for summary judgment here pursuant to the 

provisions of § 15-78-70(d).” R. p. 31 (emphasis added). So too on appeal. This subsection 

appeared in his brief only to explain why Wade didn’t apply. See Governor’s Br. 1, 8–9. 

Instead, the Governor’s argument in circuit court and here was based on the common-law 

rule “that the release of claims against an employee also acts as a release of claims against the 

employer under a vicarious liability theory.” Id. at 1; see also R. p. 22 (summary judgment motion); 

R. p. 31 (summary judgment memo). Or as he put it at oral argument in this Court, “The Office of 

the Governor moved for summary judgment under the Andrade rule, as it’s allowed to under 15-

78-40. This case has nothing to do with subsection -70(d), and that’s why Wade doesn’t control.” 

Oral Argument Video 21:24–21:36, Whetstone v. Off. of the Governor, No. 2023-001424 (S.C. Ct. 

App.) (Lambert).  

Yet the Court’s opinion focuses on section 15-78-70(d), saying “[t]his case concerns the 

meaning of” that subsection. Whetstone, 2026 WL 175291, at *1. This followed from the Court’s 

statement that the Governor “moved for summary judgment a second time, arguing that under 

section 15-78-70(d) of the TCA, [Whetstone]’s settlement with Campbell extinguished her claim 

against” the Office. Id. But as just explained—with cites to the Record on Appeal—section 15-78-

70(d) was not the Governor’s argument below. He even expressly disclaimed relying on that 
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statute. R. p. 31. The Court therefore misapprehended the Governor’s argument on appeal.  

B. Wade does not preclude the Governor’s argument. 

Wrongly saying that the Governor had moved under section 15-78-70(d) is crucial because 

it led the Court to apply Wade as “controlling authority.” Id. at *2. But Wade held only that section 

15-78-70(d) doesn’t bar claims like those here. It never addressed whether the Governor’s 

common-law defense would bar them. Wade therefore cannot control.  

The Court’s opinion cannot be saved by insisting that Wade compels the Court’s 

conclusion, no matter what the Governor argued. Wade is a case about—and only about—section 

15-78-70(d). That’s because “[a]ppellate courts in this state, like well-behaved children, do not 

speak unless spoken to and do not answer questions they are not asked.” State v. Austin, 306 S.C. 

9, 19, 409 S.E.2d 811, 817 (Ct. App. 1991). And the only question asked there was whether section 

15-78-70(d) applied. 

In Wade, the county moved for summary judgment under “§ 15-78-70, subsection D” as 

“a complete bar” to that plaintiff’s claim. Pet.App.95, 98.* The circuit court granted summary 

judgment to the county based on section 15-78-70(d). Id. at 91–93. This Court’s en banc opinion 

focused on that subsection and “h[e]ld § 15–78–70(d) d[id] not bar Wade’s action against the 

County under the Tort Claims Act” because the covenant not to execute was not a settlement and 

that the plaintiff’s claim against the employee was not a claim under the Tort Claims Act. Wade v. 

Berkeley Cnty., 339 S.C. 513, 528, 529 S.E.2d 743, 751 (Ct. App. 2000). When the case reached 

the Supreme Court, the county’s issues on appeal focused on section 15-78-70(d). See 

Pet.App.205. When the concept of respondeat superior issue showed up later, it was only in the 

 
* The Petition Appendix includes only the record on appeal and the briefs from the Supreme 

Court’s Wade docket. These documents are included in this appendix for this Court’s convenience. 
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context of how this Court’s conclusion on section 15-78-70(d) was inconsistent with the common-

law rule. See id. at 225–28. It was not—and this is important—to argue that the common-law rule 

was why the county should prevail. (Nor could the county have argued that it prevailed under the 

common law because the county had not raised that issue below. See Wilder Corp. v. Wilke, 330 

S.C. 71, 76, 497 S.E.2d 731, 733 (1998).)  

Given the county’s basis for seeking summary judgment, the circuit court’s decision, this 

Court’s en banc decision, and the briefing in the Supreme Court, it’s no surprise that the Supreme 

Court’s decision focused on whether section 15-78-70(d) prohibited Wade from pursuing his claim 

against the county. The court’s holding was specific and narrow: “§ 15–78–70(d) permits a 

plaintiff to maintain an action against a governmental employee in his individual capacity, settle, 

and then pursue an action against the governmental employer for the tort of his employee allegedly 

committed while in the scope of employment.” 348 S.C. at 230, 559 S.E.2d at 589. 

So even if Wade “permits” a plaintiff to do what Whetstone did here under section 15-78-

70(d), Wade says nothing about whether any other provision of law prohibits it. And how could 

Wade have done so? The only issue facing the Supreme Court in Wade was whether the circuit 

court properly granted summary judgment to the county under section 15-78-70(d). For the 

Supreme Court to have said anything more about the Tort Claims Act would’ve made that court 

the misbehaved child our judiciary has denounced. Austin, 306 S.C. at 19, 409 S.E.2d at 817.  

It doesn’t matter therefore if the facts here and in Wade are similar because the defendants’ 

legal arguments about those facts are different. Rather than invoking section 15-78-70(d) like the 

county did in Wade, the Governor chose another legal rule—one that wasn’t addressed in Wade. 

Wade therefore cannot be “controlling” here, Whetstone, 2026 WL 175291, at *2, and it does not 

preclude the Governor from making the argument that he did. 
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II. The Governor’s argument is correct. 

Because Wade does not foreclose the Governor’s argument, the only question left is 

whether the Governor’s common-law argument under Andrade is correct. It is. The Tort Claims 

Act did not take common-law tort defenses away from state agencies. To the contrary, it preserved 

them. 

The Tort Claims Act waived some of the State’s sovereign immunity. See S.C. Code Ann. 

§ 15-78-20(a). To effectuate that waiver, the Act provides “the exclusive civil remedy available 

for any tort committed by a governmental entity, its employees, or its agents.” Id. § 15-78-20(b). 

And where the Act doesn’t preserve sovereign immunity or limit the government’s liability in 

some way, it makes a government entity “liable for [its] torts in the same manner and to the same 

extent as a private individual under like circumstances.” Id. § 15-78-40.  

In other words, the ceiling of government liability is that of a private person. A government 

entity can be less liable than a private defendant, but never more. Thus, if a private defendant 

would not be liable in a case, a government entity could not be liable. Any other conclusion reads 

section 15-78-40 out of the Code. See CFRE, LLC v. Greenville Cnty. Assessor, 395 S.C. 67, 74, 

716 S.E.2d 877, 881 (2011) (“we must read the statute so that no word, clause, sentence, provision 

or part shall be rendered surplusage, or superfluous” (internal quotation mark omitted)). So if a 

private defendant can claim the benefit of the Andrade rule, see 345 S.C. at 227, 546 S.E.2d at 

670, so can the Governor.  

None of the four points in the Court’s opinion can rebut this conclusion. First, the Court 

thought that this rule didn’t apply here because Andrade “involved common law negligence 

between private actors and was not a TCA case.” Whetstone, 2026 WL 175291, at *2. But that’s 

why the rule should apply here: If a private employer is not vicariously liable after a covenant not 
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to execute with an employee, then a government entity cannot be liable in that situation. Otherwise, 

the government entity would be liable not “to the same extent,” but to a greater extent, “as a private 

individual under like circumstances.” S.C. Code Ann. § 15-78-40. 

Second, the Court tried to dismiss Andrade’s discussion as being one about UCATA, 

“which is inapplicable to governmental entities.” Whetstone, 2026 WL 175291, at *2. That 

misreads Andrade. The question there was not whether UCATA supplies the rule the Governor 

relies on here. Rather, it was the opposite: whether UCATA changed the existing “common law 

of this state,” which “provides that a covenant not to sue an employee operates as an acquittal of 

the employer who is only derivatively liable.” 345 S.C. at 226, 546 S.E.2d at 670. This Court 

answered no, UCATA “does not change the common law.” Id. Andrade thus reaffirms a 

longstanding defense that a private employer can invoke. Because the Governor is liable only to 

the same extent as a private person under like circumstances, the Governor can assert this defense 

too.   

Third, the Court’s observation that the Tort Claims Act “makes no distinction between 

derivative liability claims and claims against both employer and employee as joint tortfeasors” 

misapplies the Act and misses the point of Andrade. Whetstone, 2026 WL 175291, at *2. Because 

the Tort Claims Act “constitutes the exclusive remedy for any tort committed by an employee of 

a governmental entity,” S.C. Code Ann. § 15-78-70(a), the government entity and its employee 

can never be joint tortfeasors. Either (1) the employee was within the scope of her employment, 

so the plaintiff must sue the government entity, or (2) the employee was “not within the scope of 

his official duties” or his actions “constituted actual fraud, actual malice, intent to harm, or a crime 

involving moral turpitude,” so the plaintiff must sue the employee. Id. § 15-78-70(b). So when the 

Tort Claims Act requires a plaintiff to sue the government employer for the employee’s tort, the 
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Act fully embraces the concept of derivative, or vicarious, liability. See id. §§ 15-78-70(a)–(b). 

Fourth, the Court’s reliance on Newkirk v. Enzor, 240 F. Supp. 3d 426 (D.S.C. 2017), is 

misplaced. That case explains why Andrade does apply. Newkirk simply recognized that, under 

the Tort Claims Act, either the government employer is liable or the employee is liable, “but not 

both.” Id. at 436. In other words, unlike in traditional doctrine of respondeat superior, a plaintiff 

could not sue the government employer and the employee under the Tort Claims Act. And the 

reason “the doctrine of respondeat superior . . . is inapplicable against South Carolina 

governmental entities,” as Newkirk rightly says, is because “[g]overmental entities are vicariously 

liable for their employees’ torts only as provided by the statute.” Id. That is, they are considered 

vicariously liable still, but only “in the same manner and to the same extent as a private individual 

under like circumstances.” S.C. Code Ann. § 15-78-40. Because a “covenant not to sue an 

employee operates as an acquittal of the [private] employer who is only [vicariously] liable,” 

Andrade, 345 S.C. at 226, 546 S.E.2d at 670, it acquits the Governor here too. So, if the Court is 

“persuaded by the . . . holding in Newkirk,” Whetstone, 2026 WL 175291, at *2, it should grant 

the petition.  

III. At the very least, the Court should call on the Supreme Court to reconsider Wade. 

This Court, of course, cannot overrule the Supreme Court. But if this Court reads Wade so 

broadly as to give every plaintiff in a Tort Claims Act case the absolute right to sue the employee 

individually and then to sue the government entity, this Court should, in denying the petition, 

request that the Supreme Court grant certiorari to reconsider Wade for two reasons. 

The first is that Wade is methodologically flawed. “The cardinal rule of statutory 

construction is to ascertain and effectuate the intent of the legislature.” Hodges v. Rainey, 341 S.C. 

79, 85, 533 S.E.2d 578, 581 (2000). To that end, “[a] statute should be given a reasonable and 
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practical construction consistent with the purpose and policy expressed in the statute.” Garvin v. 

State, 365 S.C. 16, 21, 615 S.E.2d 451, 453 (2005). Even the Supreme Court in Wade (like the 

Court here) recognized that its reading of section 15-78-70(d) “circumvents that policy of the 

Act . . . to protect employees from personal liability for torts committed while acting within the 

scope of employment.” 348 S.C. at 230–31, 559 S.E.2d at 589. The Supreme Court reached that 

seemingly awkward conclusion based on legislative history. Id. at 231, 559 S.E.2d at 589. 

Legislative history concerning one subsection, however, cannot overcome the expressed purpose 

in the Act’s text. See Smith v. Tiffany, 419 S.C. 548, 555, 799 S.E.2d 479, 483 (2017) (“statutory 

interpretation begins (and often ends) with the text of the statute”); S.C. Code Ann. § 15-78-40. 

So even if section 15-178-70(d) wouldn’t stop what Whetstone did here (settle with the employee, 

then sue the government employer), there’s no sound reason, from a statutory-interpretation 

perspective, to expand that conclusion into a sweeping rule that applies to the entire Tort Claims 

Act. 

The second reason to call for the Supreme Court to grant certiorari is that the implications 

of such a broad rule are horrific. Indeed, the Court seems to appreciate as much. See Whetstone, 

2026 WL 175291, at *3 (this result “appears contrary to the TCA’s purpose”). Consider just a few 

results. One, people will be discouraged from working for government. Plaintiffs are now 

incentivized to sue the government employee first. Indeed, there’s no reason not to, even if the 

Tort Claims Act makes employees “not liable” for torts within their official duties. S.C. Code Ann. 

§ 15-78-70(a). So much for getting the best and brightest citizens into public service.  

Two, the broad rule creates an end run around the Tort Claims Act’s “exclusive remedy for 

any tort committed by [its] employee.” Id. Settling with an employee first must assume that 

employee was outside the scope of employment, but suing the government entity requires the 
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employee to be within that scope. So much for the General Assembly’s policy decision about how 

to handle liability for government’s torts.  

And three, a second bite at the apple for the plaintiff puts the public fisc at risk to 

compensate a plaintiff beyond the Tort Claims Act’s cap. Id. § 15-78-120(a). So much for the 

balance the General Assembly crafted between compensating injured people and protecting public 

funds.  

CONCLUSION 

The Court should grant the petition, withdraw its opinion, and issue a new opinion 

affirming the judgment below. 

Respectfully submitted, 
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REVERSED  
 

Mark D. Chappell and Mark Dale Chappell, Jr., and 
William S. Detwiler, of Chappell, Chappell & Newman, 
Attorneys, LLC, of Columbia, all for Appellant.  
 
David Allen Anderson, Carmen Vaughn Ganjehsani, and 
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CURTIS, J.:  This case concerns whether section 15-78-70(d) of the South 
Carolina Tort Claims Act (TCA) bars a plaintiff from settling with a government 
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employee in her individual capacity and then filing a separate negligence lawsuit 
against her employer, the State of South Carolina, Office of the Governor 
(Respondent) under the TCA.  Appellant argues the South Carolina Supreme Court 
unequivocally answered this question in the negative in Wade v. Berkeley County, 
348 S.C. 224, 559 S.E.2d 586 (2002), and the circuit court erred in relying on 
common law principles of derivative liability, rather than the court's holding in 
Wade.  We agree and reverse. 

I. BACKGROUND  

Appellant Wanda Whetstone was injured in a motor vehicle accident and sued 
Karen Campbell, who she alleged was the at-fault driver.  Appellant filed claims 
against Campbell's personal liability and underinsured motorist policies and 
recovered the policy limits.  As part of the settlements, Appellant signed a 
Settlement Agreement and a Covenant Not to Execute which specifically preserved 
her right to pursue claims against "any other parties." 

After settling with Campbell individually, Appellant filed a lawsuit against 
Respondent, alleging that Campbell was acting within the scope of her 
employment at the time of the accident and that Respondent "should be called to 
answer for its agent and servant's actions under the doctrine of respondeat superior 
and pursuant to the [TCA]."  Appellant's complaint alleged Respondent was 
negligent through the actions of its employee, Campbell, and made no additional 
claims against Respondent (such as negligent hiring, supervision, and training).  

Respondent initially moved for summary judgment on the basis that Campbell was 
not acting within the scope of her employment at the time of the accident.  The 
circuit court denied the motion, citing the parties' conflicting affidavits concerning 
the nature of Campbell's excursion at the time of the accident.   

Respondent then moved for summary judgment a second time, arguing that 
Appellant's claims against Respondent under the TCA were extinguished as a 
matter of law when Appellant settled with Campbell.  The court granted the 
motion, citing this court's holding in Andrade v. Johnson, that settlement of a claim 
against an employee "operates as an acquittal of the employer who is only 
derivatively liable."  345 S.C. 216, 226, 546 S.E.2d 665, 670 (Ct. App. 2001).  This 
appeal followed. 
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II. STANDARD OF REVIEW  

"In reviewing the grant of summary judgment, this [c]ourt applies the same 
standard as the circuit court."  Braden's Folly, LLC v. City of Folly Beach, 439 S.C. 
171, 190, 886 S.E.2d 674, 684 (2023).  "Summary judgment is appropriate 'if the 
pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of law."  Id. 
(quoting Rule 56(c), SCRCP).   
 
III. LAW/ANALYSIS  

"The South Carolina Tort Claims Act is the exclusive and sole remedy for any tort 
committed by an employee of a governmental entity while acting within the scope 
of his official duty."  S.C. Code Ann. § 15-38-65 (2005).  "An employee of a 
governmental entity who commits a tort while acting within the scope of his 
official duty is not liable therefor[e] except as expressly provided for in subsection 
(b)."  S.C. Code Ann. § 15-78-70(a) (2005).  Subsection (b) states that the TCA 
does not cover circumstances where "the employee's conduct was not within the 
scope of his official duties or that it constituted actual fraud, actual malice, intent 
to harm, or a crime involving moral turpitude."  S.C. Code Ann. § 15-78-70(b) 
(2005).  This case concerns the meaning of section 15-78-70(d), which states: "A 
settlement or judgment in an action or a settlement of a claim under this chapter 
constitutes a complete bar to any further action by the claimant against an 
employee or governmental entity by reason of the same occurrence."  S.C. Code 
Ann. § 15-78-70(d) (2005).   

Appellant argues the controlling authority applicable to this case is Wade v. 
Berkeley County, 348 S.C. 224, 559 S.E.2d 586 (2002).  We agree.  The plaintiff in 
Wade was injured in an automobile accident and filed a lawsuit against the at-fault 
driver, Pierce, in his individual capacity.   Id. at 226, 559 S.E.2d at 586–87.  
During the discovery period, Wade settled with Pierce's personal liability insurer 
and executed a Covenant Not to Execute Judgment.  Id.  Wade subsequently 
amended his complaint, dismissing Pierce and naming Berkeley County as a 
defendant, alleging the county was liable under the TCA as Pierce's employer.  Id. 
at 226, 559 S.E.2d at 587.  The trial court granted summary judgment in favor of 
Berkeley County, finding that once Wade settled with Pierce, he was barred from 
bringing any further action against the County pursuant to section 15-78-70(d).  Id.   
The Court of Appeals reversed, finding the Covenant Not to Execute was not a 
settlement as contemplated by the TCA, and Wade was therefore not barred from 
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bringing a subsequent action against the county.1  Id. at 227–28, 230, 559 S.E.2d at 
586.   

Our supreme court reversed this court's holding that the Covenant was not a 
settlement agreement within the meaning of section 15-78-70.  Id. at 228, 559 
S.E.2d at 588.   However, the court affirmed the Court of Appeals’ holding that the 
previous settlement did not bar Wade from pursuing a separate action against the 
county.  Id. at 230, 559 S.E.2d at 589.  The court examined the statute's legislative 
history and held that there must be a settlement or judgment in an action or claim 
under the TCA before a government defendant may invoke the bar against further 
action.  Id. at 230, 559 S.E.2d at 588–89.  At the time Wade executed the covenant, 
no TCA action had been initiated against Berkeley County, nor had any claim been 
filed against it.  Id. at 230, 559 S.E.2d at 589.  The court therefore found that there 
were no actions pending "under [the TCA]," and that the settlement with Pierce did 
not bar subsequent action against his employer.  Id.  The court noted:  

As illustrated by the facts of this case, § 15-78-70(d) 
permits a plaintiff to maintain an action against a 
governmental employee in his individual capacity, settle, 
and then pursue an action against the governmental 
employer for the tort of his employee allegedly 
committed while in the scope of employment.  This result 
circumvents that policy of the Act which is to protect 
employees from personal liability for torts committed 
while acting within the scope of employment. 
Nevertheless, our construction of the statute is limited by 
its legislative history. 

Id. at 230–31, 559 S.E.2d at 589 (citation omitted).  

We find Wade is factually on all fours with the present case.  See Wade III, 339 
S.C. at 516–18, 529 S.E.2d at 745–46 (describing the factual and procedural 
history).  As in this case, Wade's claim was a derivative liability claim in that there 

 
1 This court heard Wade twice.  During the first hearing, this court reversed the 
trial judge's ruling granting the County's motion for summary judgment.  Wade v. 
Berkeley County, 339 S.C. 495, 529 S.E.2d 734 (Ct. App. 1999) ("Wade II").  This 
court then affirmed the previous panel's decision on a rehearing en banc.  Wade v. 
Berkeley County, 339 S.C. 513, 529 S.E.2d 743 (Ct. App. 2000) ("Wade III"). 
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were no allegations of tortious conduct by the government entity outside of its 
employee's actions.  Id.  

In this case, the trial court found the holding in Wade was limited to the threshold 
issue of whether a plaintiff may file a lawsuit against a government entity under 
these circumstances but did not explicitly address whether the common law 
principles of respondeat superior apply in a TCA case.  The trial court relied on 
this court's holding in Andrade, that settlement of a claim against an employee 
"operates as an acquittal of the employer who is only derivatively liable."  345 S.C. 
at 226, 546 S.E.2d at 670.  Andrade, however, involved common law negligence 
between private actors and was not a TCA case.  Id. at 219–20, 546 S.E.2d at 667.  
The portions of Andrade cited by the circuit court were based on the court's 
analysis of the Uniform Contribution Among Tortfeasors Act, which is expressly 
inapplicable to government entities.  See S.C. Code Ann. § 15-38-65 (2005) ("The 
[UCATA] shall not apply to governmental entities.").  The TCA's language makes 
no distinction between derivative liability claims and claims against both employer 
and employee as joint tortfeasors.  It is the exclusive remedy for all claims against 
an employee of a governmental entity.  We are persuaded by the South Carolina 
District Court's holding in Newkirk v. Enzor, that the TCA replaces the common 
law doctrine of respondeat superior, which does not apply to TCA cases.  240 F. 
Supp. 3d 426, 436 (D.S.C. 2017) ("The doctrine of respondeat superior therefore 
is inapplicable to claims against South Carolina governmental entities or their 
employees.  Governmental entities are vicariously liable for their employees' torts 
only as provided by the statute; governmental entities are not additionally or 
alternatively liable under common-law vicarious liability doctrines.").2  

We recognize, as our supreme court noted in Wade, that allowing Appellant to 
settle with Campbell individually (knowing that she was potentially acting within 

 

2 We note that the dissent in Wade III criticized the majority opinion on the same 
grounds Respondent raises here. Wade III, 339 S.C. at 533, 529 S.E.2d at 753–54 
(Goolsby, J., dissenting).  Specifically, the dissent argued that the majority 
wrongly treated the employer and employee as joint tortfeasors, when at common 
law, the employer would only be vicariously liable under the doctrine of 
respondeat superior.  Id.  Our supreme court nevertheless affirmed this part of the 
majority's opinion without addressing the dissent's interpretation.  Wade, 348 S.C. 
at 230-31, 559 S.E.2d at 589. 
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the scope of her employment) and then pursue a separate claim against Respondent 
appears contrary to the TCA's purpose, "which is to protect employees from 
personal liability for torts committed while acting within the scope of 
employment."  Wade, 348 S.C. at 230–31, 559 S.E.2d at 589.  The Wade court 
acknowledged this discrepancy but nonetheless found the express language of 
section 15-78-70(d), combined with the legislative history, demanded this result.  
Id.  We find ourselves in the same position here.3   
 
IV. CONCLUSION 

The TCA allows a plaintiff to settle with a government employee in his or her 
individual capacity and subsequently bring an action against the employer.  Wade, 
348 S.C. at 230, 559 S.E.2d at 589.  The TCA does not distinguish between joint 
and vicarious liability, only whether the employee was acting within the scope of 
her employment.  Thus, we find the common law bar to employer liability 
discussed in Andrade is not applicable in this case.     

REVERSED.  

WILLIAMS, C.J., and THOMAS, JJ., concur.  

 

 

   

 
3 In settling with Plaintiff, Campbell did, however, receive the benefit of limiting 
any potential individual liability she would have been exposed to if the jury 
ultimately found she was not acting within the scope of her employment at the time 
of the accident.  See Wade III, 339 S.C. at 529, 529 S.E.2d at 752 (Hearn, J., 
concurring) ("The dissent would place [Driver] in the unenviable position of 
having to gamble on liability exposure.  If the jury found he was not acting in his 
official duties at the time of the accident and awarded substantial damages to 
[Plaintiff], [Driver] and his insurance carrier would be exposed to a judgment 
which they otherwise could have avoided by a reasonable settlement.  [Driver] and 
his insurance carrier are placed in a worse position than an ordinary tortfeasor 
simply by virtue of [his] employment with the County.").   

Pet.App.95 Pet.App.95
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