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INTRODUCTION

Respondent McElveen Buick-GMC, Inc., by and through undersigned counsel, moves
this Court to dismiss Appellant’s appeal as frivolous. Respondent recognizes the Court’s prior
administrative order denying an earlier motion to dismiss while permitting Appellant to order
transcripts out of time; nevertheless, the Court retains authority to dismiss an appeal that remains
frivolous notwithstanding temporary allowances. Specifically, 28 U.S.C.A §1915(e)(2)(B)(i)
allows dismissal of frivolous appeals at any stage of the proceeding.

The appeal presents no reasonably arguable basis in fact or law, fails to demonstrate any
reversible error, and needlessly prolongs litigation that the circuit court resolved on well-
established grounds.

HISTORY OF THE CASE

This case arises from a Complaint the Circuit Court dismissed under Rule 12(b)(6),
SCRCP, by a Form 4 order entered April 22, 2025, ending the case.! See Exhibit A. Appellant
later sought relief from that final judgment, but the Circuit Court denied her motion after hearing
arguments on September 15, 2025. On November 10, 2025, the Circuit Court issued a Form 4
Order wherein Plaintiff’s Motion for Relief from Judgment was DENIED. The Form 4 Order
memorializing the denial reflects entry and mailing consistent with Rule 77(d). This judgment
was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on

! Upon review of the file and existing law, 1 grant Defendant’s SCRCP 12(b) Motion and respectfully dismiss
Plaintiff’s complaint. This order ends the case. DISPOSITION TYPE ... ACTION DISMISSED (CHECK
REASON): Rule 12(b), SCRCP





11/10/2025.2 See Exhibit B. On November 19, 2025, the Court also entered a Formal Order by
Electronic Filing. See Exhibit C.
ARGUMENT

Appellant’s appeal is frivolous because it is predicated on threshold defects, she created
and on arguments that the Circuit Court already rejected for want of any cognizable Rule 60
basis. Plaintiff’s motion fails to identify, argue, or substantiate any specific ground for relief
recognized under Rule 60(a) or Rule 60(b), SCRCP. The Motion does not allege clerical error
under Rule 60(a), nor does it assert facts supporting mistake, newly discovered evidence, fraud,
voidness, satisfaction, prospective inequity, or any other reason justifying relief under Rule
60(b).

Likewise, Plaintiff provided no affidavits, evidentiary support, or legal authority
demonstrating entitlement to extraordinary relief from a final judgment. Absent a properly pled
and supported Rule 60 ground, the Court lacks a basis to disturb the final judgment. The record
further shows Appellant acknowledged electronic notice and elected email service, undercutting
her premise that lack of mailed notice warrants Rule 60 relief. Plaintiff argued that she was not
properly served a copy of the Judgment entered by the Court, however, Plaintiff acknowledged
that she did receive an electronic copy, and the Court system reflected Plaintiff’s choice for
emailed service.

Appellant’s underlying merits positions lack substance. The Circuit Court’s dismissal
rested on settled Rule 12(b)(6) standards, and Appellant’s theories relied on inapposite or

outdated authority. Under South Carolina Rules of Civil Procedure, a complaint is subject to

2 _Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp ... The clerk
will mail a copy of the judgment to parties who are not E-Filers or who are appearing pro se. See Rule 77(d),
SCRCP.





dismissal when it “fails to state facts sufficient to constitute a cause of action.” Rule 12(b)(6)
SCCRP. According to the South Carolina Supreme Court, dismissal under Rule 12(b)(6) is
appropriate if the facts alleged and inferences reasonably deducible from them, viewed in the
light most favorable to the Plaintiff, do not entitle the Plaintiff for relief on any theory. Doe v.
Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007).

Respondent recognizes the Court’s prior administrative order denying an earlier motion
to dismiss while permitting Appellant to order transcripts out of time; nevertheless, the Court
retains authority to dismiss an appeal that remains frivolous notwithstanding temporary
allowances. Specifically, 28 U.S.C.A §1915(e)(2)(B)(i) allows dismissal of frivolous appeals at
any stage of the proceeding. Appellant’s continued inability to articulate reversible error from the
denial of Rule 60 relief—especially after the circuit court found no cognizable Rule 60 ground—
confirms this appeal lacks any reasonably arguable legal position.

For these reasons, Respondent respectfully submits the appeal is frivolous and should be
dismissed.

PRESERVATION OF MOTION FOR SANCTIONS SHOULD THIS COURT GRANT
DISMISSAL

Pursuant to Federal Rule of Appellate Procedure 38 and South Carolina Appellate Court
Rule 269, Respondent respectfully preserves and requests the right to move for sanctions,
including costs and fees associated with defending this frivolous appeal, to be presented by
separate motion on a schedule set by the Court. This request is grounded in Appellant’s repeated
noncompliance with mandatory appellate rules and the absence of any colorable basis to overturn
the Circuit Court’s orders. Appellant’s pattern of untimeliness is prejudicial to the Respondent in

this matter and does not align with the integrity of practice in this Court.





CONCLUSION
Respondent requests that the Court dismiss this appeal as frivolous and reserve
Respondent’s right to file a separate motion for sanctions, including an appropriate award of

costs and fees, upon entry of dismissal.

Respectfully Submitted,
JOHNSTON LAW, LLC

[s/ Victoria W. Kurtz

Victoria W. Kurtz, Esq. (SC Bar No. 103303)
361 N. Shelmore Blvd.

Mt. Pleasant, SC 29464
Victoria@JohnstonLawSC.com
John@JohnstonLawSC.com

T: 843-535-9560

Attorney for Respondent






EXHIBIT A

FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley
IN THE COURT OF COMMON PLEAS CASE NO. 2025CP0800615
Cheryl Carter McElveen Buick GMC, Inc.
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

D ACTION DISMISSED (CHECK REASON):D Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

I:I Other

E] ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP; D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

E] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; D Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [_] See attached order (formal order to follow)[v/] Statement of Judgment

by the Court:

N

Upon review of the file and existing law, | grant Defendant's SCRCP 12(b) Motion and
respectfully dismiss Plaintiff's complaint.

ORDER INFORMATION
This order ends I:] does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 04/22/2025 .

Cheryl Carter for Cheryl Carter
Cheryl Carter for Cheryl Carter

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of2

5190080d05202#3SVO - SY31d NOWWOOD - A313aMH3E - Wd 82:2t 22 4dy 5202 - 3114 ATTVOINOHLO3 13
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

5190080d05202#3SVO - S¥3T1d NOWWOD - A313MH39 - Wd 82:2} 2¢ 4dv 5202 - 3714 ATTYOINOHLO3 13





Berkeley Common Pleas

Case Caption: Cheryl Carter VS McElveen Buick GMC, Inc.
Case Number: 2025CP0800615

Type: Order/Electronic Form 4

So Ordered

S/George M. McFaddin, Jr., #2759

Electronically signed on 2025-04-22 11:20:06 page 3 of 3

$190080d05202#3SYO - SY31d NOWWOD - A313MH3E - Wd 82:2}+ 22 1dv G202 - 3114 ATTYOINOHLO3 13





EXHIBIT B

FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley
IN THE COURT OF COMMON PLEAS CASE NO. 2025CP0800615
Cheryl Carter McElveen Buick GMC, Inc.
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ ] Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);

[Jother

] ACTION STRICKEN (CHECK REASON):[ ] Rule 40(j), SCRCP;[_] Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Affirmed; I:] Reversed; E] Remanded;
Other

OO

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow)|v| Statement of Judgment
by the Court:

Plaintiff Cheryl Carter's Motion for Relief from Judgment was filed on June 10, 2025,
and was heard by this Court on September 15, 2025. Plaintiff's motion is hereby
DENIED with Defense counsel to draft a formal proposed within ten (10) days.

ORDER INFORMATION
This order |:] ends |v'| does not end the case. I:] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/10/2025 .

Cheryl Carter for Cheryl Carter
Cheryl Carter for Cheryl Carter

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

S190080d05202#3SVYO - SY31d NOWWOD - A3T13MY3A - Nd €V 0L AON G20c - A3TI4 ATIVOINOYHLO3 13
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

5190080d05202#3SVO - SV3T1d NOWWOD - AF13MY3E - Wd €¥:¥ 0L AON S20¢ - A3TId ATIVOINOH LOT T3





Berkeley Common Pleas

Case Caption: Cheryl Carter VS McElveen Buick GMC, Inc.
Case Number: 2025CP0800615

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2025-11-10 16:29:37  page 3 of 3

S190080d05202#3SVO - SY3Td NOWWOD - A313MH39 - Wd €¥:¥ O AON G202 - A3T1d ATTVOINOHLO3 13





EXHIBIT C

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY FOR THE NINTH JUDICIAL CIRCUIT
CHERYL CARTER
CASE NO.: 2025-CP-08-00615
Plaintiffs,
VS.

MCELVEEN BUICK-GMC, Inc. ORDER

Defendant.

BACKGROUND

This matter came before the Court on Plaintiff’s Motion to Set Aside Judgment. On April
22,2025, this Court entered judgment in favor of McElveen Buick GMC, Inc. and dismissed this
case pursuant to Rule 12(b)(6). On June 10, 2025, Plaintiff filed a Motion to Set Aside Judgment.
The Court heard the motion on September 15, 2025, with Victoria W. Kurtz appearing on behalf
of McElveen Buick-GMC, Inc. and Cheryl Carter appearing pro-se. Having considered the
motion, any response, the record, and the arguments of counsel and the parties, the Court issues
the following Order.

LEGAL STANDARD

Rule 60(a)—(b), South Carolina Rules of Civil Procedure, governs relief from judgments
or orders. Under Rule 60(a), the Court may correct clerical mistakes arising from oversight or
omission. Under Rule 60(b), the Court may relieve a party from a final judgment, order, or
proceeding for the following reasons: (1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could not have been discovered in time to
move for a new trial under Rule 59(b); (3) fraud, misrepresentation, or other misconduct of an
adverse party; (4) the judgment is void; (5) the judgment has been satisfied, released, or

discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or

§190080d05202#3SVO - SY31d NOWWOD - A313MH3L - Wd Se-v 61 AON S20¢ - 3714 ATTVOINOHLO3 T3
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it is no longer equitable that the judgment should have prospective application; or (6) any other
reason justifying relief from the operation of the judgment. Motions under Rule 60(b) must be
made within a reasonable time, and for reasons (1), (2), and (3), not more than one year after the
judgment, order, or proceeding was entered or taken.

ANALYSIS

Plaintiff’s motion fails to identify, argue, or substantiate any specific ground for relief
recognized under Rule 60(a) or Rule 60(b), SCRCP. The motion does not allege clerical error
under Rule 60(a), nor does it assert facts supporting mistake, newly discovered evidence, fraud,
voidness, satisfaction, prospective inequity, or any other reason justifying relief under Rule
60(b).

Plaintiff argued that she was not properly served a copy of the Judgment entered by the
Court, however, Plaintiff acknowledged that she did receive an electronic copy, and the Court
system reflected Plaintiff’s choice for emailed service.

Plaintiff likewise provided no affidavits, evidentiary support, or legal authority
demonstrating entitlement to extraordinary relief from a final judgment. Absent a properly pled
and supported Rule 60 ground, the Court lacks a basis to disturb the final judgment. Accordingly,
Plaintiff has not met the burden required to obtain relief under Rule 60, SCRCP.

CONCLUSION

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Plaintiff’s Motion

to Set Aside Judgment is DENIED.

AND IT IS SO ORDERED.

Jennifer B. McCoy

Dated: November 17, 2025

2

§190080d05202#3SVO - SY3T1d NOWWOD - A3T13MH34E - Wd Scv 61 AON G20¢ - 37114 ATTVOINOHLO3 13





Berkeley Common Pleas

Case Caption: Cheryl Carter VS McElveen Buick GMC, Inc.
Case Number: 2025CP0800615

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2025-11-19 12:42:40 page 3 of 3

5190080d05202#3SVO - SYA1d NOWWOD - AIT13MY3E - Wd Se-¥ 61 AON G20¢ - 3114 ATIVOINOHLO313





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Honorable Judge George M. McFaddin, Jr., Circuit Court Judge
Honorable Judge Jennifer B. McCoy, Circuit Court Judge

Appellate Case No. 2026-000201

Cheryl Carter, Pro S@....c.iioiieiiieiieeie ettt Appellant,

McElveen Buick GMC, INC. .....oooiiiiiieiiiiiciiece e Respondent.

PROOF OF SERVICE

The undersigned certifies that the Respondent’s Motion for Dismissal for Frivolous Appeal
and to Preserve Motion for Sanctions were served on Appellant via e-mail and first-class
mail on April 10, 2026 as follows:

Cheryl Carter

355 Bradley Bend Dr.
Moncks Corner, SC 29461
CMC6751(@gmail.com

JOHNSTON LAW, LLC

/s/ Victoria W. Kurtz

Victoria W. Kurtz, Esq. (SC Bar No. 103303)
361 N. Shelmore Blvd.

Mt. Pleasant, SC 29464
Victoria@JohnstonLawSC.com
John@JohnstonLawSC.com

T: 843-535-9560

Attorney for Respondent
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INTRODUCTION

Respondent McElveen Buick-GMC, Inc. (“Respondent™), by and through undersigned
counsel, respectfully moves this Court to reconsider its March 30, 2026 Order, to grant
Respondent’s Motion to Dismiss, and to deny Appellant’s request for any extension of time. In

support, Respondent states:

Reconsideration is warranted because the Order overlooked material procedural defects
that require dismissal, credited no cognizable showing of good cause or excusable neglect for
Appellant’s serial noncompliance, and undermines the finality and orderly administration of the

appellate process.

RELEVANT PROCEDURAL TIMELINE

a. On February 10, 2026, Appellant moved to allow her to order the transcripts out of time.

b. On February 17, 2026, Respondent filed a return opposing Appellant’s motion and moved to
dismiss the appeal.

¢. On March 6, 2026, Appellant filed a return to Respondent’s motion to dismiss,
simultaneously requesting permission to file that return out of time.

d. By Order filed March 30, 2026, the Court denied Appellant’s request to file her return out of
time, denied Respondent’s motion to dismiss the appeal, and granted Appellant’s motion to
order the transcripts out of time. The Order notes that documentation on file with the Court

shows Appellant ordered the transcripts.
ARGUMENT: GROUNDS FOR RECONSIDERATION

A. APPELLANT FAILED TO PERFECT THE APPEAL UNDER RULE
207(A)(1), SCACR, AND DISMISSAL IS REQUIRED.





Respondent’s Motion to Dismiss established that Appellant was required to order the
transcript within ten (1) days after service of the Notice of Appeal, yet she failed to do so and
instead sought leave out of time. Respondent specifically argued that the deadline was no later
than January 19, 2026 (or, allowing for mail, January 24, 2026), and that even an amended notice

would not restart the Rule 207 clock.

Respondent further showed Appellant inconsistently asserted a January 27, 2026, filing

date for the Notice of Appeal, which still would not render the transcript request timely.

The Court’s Order grants Appellant permission to proceed with transcripts despite these
unrefuted Rule 207 violations. The Court’s Reconsideration should correct this procedural error,

enforce Rule 207(a)(1), and dismiss for failure to perfect the appeal.

B. APPELLANT SHOWED NO COGNIZABLE GOOD CAUSE OR
EXCUSABLE NEGLECT, AND HER EXTENSION REQUEST LACKED
REQUIRED EVIDENTIARY SUPPORT.

With the timely filing of an Opposition Motion, Respondent opposed Appellant’s
extension because her filing lacked supporting affidavits or documents required by Rule 240(c),

SCACR, and she identified no authority establishing excusable neglect.

Appellant’s own filings reflect repeated noncompliance with multiple appellate rules,
including Rules 203, 240(c), and 267, which Respondent identified as independent bases for

dismissal or denial of relief.

Granting relief in the absence of the rule-required proof was an error. The Court’s

reconsideration should deny Appellant’s extension of time.





C. THERE SHOULD BE FINALITY AND ORDERLY PROCESS ESPECIALLY
WHEN THERE IS NO NEW EVIDENCE AND NO PREJUDICE SHOWING TO
JUSTIFY EXTRAORDINARY RELIEF.

The Court’s March 30, 2026 Order relied on the fact that the transcripts had been ordered
by Appellant prior to the issuance of the Order, but Appellant’s after-the-fact step is not “new

evidence” and cannot cure jurisdictional or mandatory-rule defects.

Instead, allowing retroactive cures encourages further noncompliance, burdens opposing
parties, and erodes finality that the Court rules set to establish. Reconsideration should restore

adherence to mandatory timelines and further the purpose and integrity of this Court’s rules.

D. APPELLANT’S PATTERN OF DELAY AND RULE DEVIATIONS SHOULD
NOT BE EXCUSED.

Respondent’s Motion detailed multiple deficiencies in Appellant’s notices and motions,
including form, content, and timing defects, and requested dismissal with prejudice or, at
minimum, denial of any extension. There is not a separate standard for parties who choose to go
unrepresented, and there should not be. The timeliness requirements, form requirements, and
content requirements established in the Court’s rules are all sound in their reasoning and

necessity and they are published by this Court for the purpose of being followed.

Excusing serial noncompliance here would create inequity for parties who follow the
rules and invite further disregard of the SCACR.

REQUESTED RELIEF

Respondent respectfully requests that the Court grant reconsideration and:

a) Grant Respondent’s Motion to Dismiss for failure to perfect the appeal under Rule

207(a)(1), SCACR;





b)

d)

In the alternative, dismiss pursuant to Rule 260(a), SCACR, based on Appellant’s

noncompliance with Rules 203, 240(c), and 267,
Deny Appellant’s request for an extension of time to order transcripts; and

Grant such other and further relief as the Court deems just and proper.

JOHNSTON LAW, LLC

[s/ Victoria W. Kurtz

Victoria W. Kurtz, Esq. (SC Bar No. 103303)
361 N. Shelmore Blvd.

Mt. Pleasant, SC 29464
Victoria@JohnstonLawSC.com
John@JohnstonLawSC.com

T: 843-535-9560

Attorney for Respondent
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Cheryl Carter, Pro Se........cocovievievvinninccenniinniiiiicnccecicnicinscssssseessssessesens Appellant,

McElveen Buick GMUC, INC. .....eooiiiieiieiecceenceientnresie e enesee st see st seessseeees Respondent.

PROOF OF SERVICE

The undersigned certifies that the Respondent’s Motion for Reconsideration of Order
Denying Motion to Dismiss, Granting Appellant’s Motion to Order Transcripts Out of
Time, and Denying Appellant’s Request to File Return Out of Time were served on
Appellant via e-mail and first-class mail on April 10, 2026 as follows:

Cheryl Carter

355 Bradley Bend Dr.
Moncks Corner, SC 29461
CMC6751@gmail.com

JOHNSTON LAW, LLC

/s/ Victoria W. Kurtz

Victoria W. Kurtz, Esq. (SC Bar No. 103303)
361 N. Shelmore Blvd.

Mt. Pleasant, SC 29464
Victoria@JohnstonLawSC.com
John@JohnstonLawSC.com

T: 843-535-9560

Attorney for Respondent







