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STATEMENT OF ISSUES ON APPEAL 


I. Whether the Trial Court Erred in Denying GM Financial’s Motion to Compel 
Arbitration? 


II. Whether the Trial Court Erred by Ruling on the Scope of the Arbitration Provision 
When the Arbitration Provision Contains a Clear and Unmistakable Delegation 
Clause Delegating Threshold Issues of Arbitrability, Interpretation and Scope to an 
Arbitrator? 


III. Whether the Trial Court Erred in Holding that the Claims in this Action Are Outside 
the Scope of the Arbitration Provision? 


IV. Whether the Trial Court Erred in Finding that the Arbitration Provision is 
Unconscionable? 


V. Whether the Trial Court Erred in Failing to Sever Any Alleged Unconscionable 
Terms? 
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STATEMENT OF THE CASE  


This appeal arises from the trial court’s Order denying Appellant AmeriCredit Financial 


Services, Inc. d/b/a GM Financial’s (“GM Financial”) Motion to Compel Arbitration. This Court 


should reverse the trial court’s Order and remand to the trial court with instructions to compel this 


dispute to arbitration pursuant to the parties’ Arbitration Provision. 


On March 27, 2023, Respondent William Ward (“Mr. Ward”) entered into a Retail 


Installment Contract (“2023 Contract”) to finance the purchase of a 2023 Chevrolet Silverado 


(“2023 Chevrolet”) from Patriot Chevrolet of Darlington (“Dealer”) in Darlington, South Carolina. 


(See Mot. to Compel, Ex. A – Affidavit of Lonnie Wilson, Jr. [hereinafter, “Wilson Aff.”] ¶ 4; id. 


Ex. 1; R. pp. 98-102.) The Dealer immediately assigned and transferred its entire interest in the 


Contract and related documents to GM Financial. (See Wilson Aff. ¶ 6; id. Ex. 1 at 5; R. p. 102.) 


GM Financial provided the financing for the 2023 Contract. (See Wilson Aff. ¶ 8.; R. p. 95, ¶ 8.) 


The 2023 Contract also contains an arbitration provision (the “Arbitration Provision”), which 


states in relevant part as follows:  


ARBITRATION PROVISION 
PLEASE REVIEW - IMPORTANT - AFFECTS YOUR LEGAL RIGHTS 


1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US 
DECIDED BY ARBITRATION AND NOT IN COURT OR BY JURY TRIAL. 
2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO 
PARTICIPATE AS A CLASS REPRESENTATIVE OR CLASS MEMBER ON ANY 
CLASS CLAIM YOU MAY HAVE AGAINST US INCLUDING ANY RIGHT TO CLASS 
ARBITRATION OR ANY CONSOLIDATION OF INDIVIDUAL ARBITRATIONS. 
3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY 
MORE LIMITED THAN IN A LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE 
WOULD HAVE IN COURT MAY NOT BE AVAILABLE IN ARBITRATION. 


Any claim or dispute, whether in contract, tort, statute or otherwise (including the interpretation 
and scope of this Arbitration Provision, any allegation of waiver of rights under this Arbitration 
Provision, and the arbitrability of the claim or dispute), between you and us or our employees, 
agents, successors or assigns, which arises out of or relates to your credit application, purchase or 
condition of this Vehicle, this contract or any resulting transaction or relationship (including any 
such relationship with third parties who do not sign this contract) shall, at your or our election, be 
resolved by neutral binding arbitration and not by a court action. If federal law provides that a 
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claim or dispute is not subject to binding arbitration, this Arbitration Provision shall not apply to 
such claim or dispute.  Any claim or dispute is to be arbitrated by a single arbitrator on an 
individual basis and not as a plaintiff in a collective or representative action, or a class 
representative or member of a class on any class claim. The arbitrator may not preside over a 
consolidated, representative, class, collective, injunctive, or private attorney general action. You 
expressly waive any right you may have to arbitrate a consolidated, representative, class, 
collective, injunctive, or private attorney general action. You or we may choose the American 
Arbitration Association (www.adr.org) or National Arbitration and Mediation (www.namadr.com) 
as the arbitration organization to conduct the arbitration. If you and we agree, you or we may 
choose a different arbitration organization. You may get a copy of the rules of an arbitration 
organization by contacting the organization or visiting its website.  


***** 


Any arbitration under this Arbitration Provision shall be governed by the Federal Arbitration Act 
(9 U.S.C §§ 1 et seq.) and not by any state law concerning arbitration. Any award by the arbitrator 
shall be in writing and will be final and binding on all parties, subject to any limited right to appeal 
under the Federal Arbitration Act.  


***** 


This Arbitration Provision shall survive any termination, payoff or transfer of this contract. If any 
part of this Arbitration Provision, other than waivers of class rights, is deemed or found to be 
unenforceable for any reason, the remainder shall remain enforceable.  


(See Ex. 1 to Wilson Aff. at 4; R. p. 101.) Mr. Ward also signed a provision in the 2023 Contract 


that reads as follows: 


(See id., R. p. 102.)  


Respondents Mr. Ward and Charlotte Ward (“Mrs. Ward”) (collectively, “Respondents”), 


filed this action on or about December 2, 2024. (See Complaint; R. pp. 16-34.) On February 14, 


2025, Respondents filed their Amended Complaint. (See Amended Complaint; R. pp. 35-53.) 


Respondents assert in their Amended Complaint that Mr. Ward executed, among other things, a 
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Retail Installment Contract (“2024 Contract”) for the purchase of a 2024 GMC Sierra 1500 (“2024 


GMC”) from WindingMakia Automotive Group, LLC d/b/a Winding Chevrolet GMC (“Winding 


Chevrolet”) (See id.; R. pp. 37-38, ¶ 18.) Respondents claim that during the execution of the 2024 


Contract, Winding Chevrolet agreed to accept the 2023 Chevrolet as a trade-in. (See id.) 


Respondents further allege that as part of the 2024 Contract, Winding Chevrolet agreed to pay off 


the remaining balance owed to GM Financial on the 2023 Contract in the amount of $36,358.92. 


(See id.) Ultimately, Respondents contend that Winding Chevrolet failed to pay off the remaining 


balance owed under the 2023 Contract and that GM Financial improperly continued to demand 


payments for the remaining balance on the 2023 Contract. (See id.; R. pp. 38-39, ¶¶ 25-29.) 


Additionally, Respondents contend that on or about October 16, 2024, GM Financial repossessed 


the 2023 Chevrolet and sold it at auction. (See id.; R. p. 39, ¶¶ 30-31.)  


Based on the foregoing allegations, Respondents’ Amended Complaint asserts claims 


against GM Financial to include: (1) negligence, gross negligence and negligence per se; (2) unfair 


trade practices; (3) quantum meruit/unjust enrichment; (4) unclean hands; and (5) outrage. (See 


id.; R. pp. 39-46.)  


On March 12, 2025, GM Financial filed its Answer and Affirmative Defenses to 


Respondents’ Amended Complaint. (See Answer; R. pp. 54-71.) Thereafter, on March 27, 2025, 


GM Financial filed its Motion to Compel Arbitration and Stay Case. (See Mot. to Compel; R. pp. 


71-176.)  


On March 28, 2025, GM Financial filed a Motion for Protective Order and Stay of 


Discovery pending resolution of GM Financial’s Motion to Compel Arbitration. (See Mot. for 


Protective Order; R. pp. 177-197.)   
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On July 9, 2025, Respondents filed their Memorandum in Opposition to GM Financial’s 


Motion to Compel Arbitration. (See Memo. in Opp.; R. pp. 198-217.) Respondent’s Memorandum 


in Opposition did not contest that Mr. Ward entered into the 2023 Contract, nor did they challenge 


the applicability of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 1, et seq. (See id.) 


Furthermore, Respondents did not challenge GM Financial’s argument that Mrs. Ward was 


estopped from avoiding arbitration of her claims despite being a non-signatory to the 2023 


Contract. (See id.) Instead, Respondents argued that: (1) their claims were outside the scope of the 


Arbitration Provision; (2) the Arbitration Provision was unconscionable; and (3) the trial court 


should exercise its discretion in denying GM Financial’s Motion to Compel Arbitration. (See id.)  


The trial court held a hearing on GM Financial’s Motion to Compel Arbitration on July 10, 


2025. (See Transcript of 07/10/2025 Hrg.; R. pp. 253-278.) The trial court permitted GM Financial 


to file a Reply in Support of its Motion to Compel Arbitration and Stay Case, which it did on July 


18, 2025. (See Reply; R. pp. 218-235.) 


On July 28, 2025, the trial court issued a Form 4 Order denying GM Financial’s Motion to 


Compel Arbitration and Stay Case as well as GM Financial’s Motion for Protective Order and Stay 


of Discovery and found that “the causes of action in this case are not connected to the original 


transaction and compelling arbitration would be unconscionable.” (See 07/28/2025 Order; R. pp. 


3-5.)  


On August 20, 2025, the Court issued a second Order holding that: (1) the Arbitration 


Provision did not clearly and unmistakably delegate the issue of whether a valid arbitration 


agreement exists; (2) the claims asserted in Respondents’ Amended Complaint were outside the 


scope of the Arbitration Provision; and (3) the Arbitration Provision was unconscionable due to 
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Mr. Ward’s lack of meaningful choice and the oppressive nature of its terms. (See 08/20/2025 


Order; R. pp. 6-8.)  


On August 25, 2025, GM Financial filed a Motion to Alter or Amend the trial court’s July 


28, 2025 Order. (See Mot. To Alter or Amend, R. pp. 236-248.) The trial court denied this Motion 


in a single Form 4 Order dated September 26, 2025. (See 09/26/2025 Order; R. pp. 9-11.)  


On September 30, 2025, Respondents filed a Motion to Reconsider the trial court’s 


September 26, 2025 Order to expressly hold that GM Financial’s Motion to Alter or Amend was 


denied due to GM Financial’s failure to comply with SCRCP Rule 59(g). (See Mot. to Reconsider; 


R. pp. 249-252.) On the same date, the trial court entered a new Order clarifying that in addition 


to the reasons previously set forth in its Form 4 Order dated September 26, 2025, GM Financial’s 


Motion to Alter or Amend was denied for the additional reason that GM Financial failed to provide 


a copy of its Motion to Alter or Amend to the trial court within ten (10) days after the filing of the 


Motion. (See 09/30/2025 Order; R. pp. 12-15.)  


GM Financial filed its Notice of Appeal on October 1, 2025. Thereafter, GM Financial 


filed a Motion for Extension of Time to file its Initial Brief and Designation of Matter, which was 


granted by this Court.  


STANDARD OF REVIEW 


An appeal from the denial of a motion to compel arbitration is subject to de novo review. 


Sanders v. Savannah Highway Auto. Co., 440 S.C. 377, 382, 892 S.E.2d 112, 114 (2023), reh'g 


denied (Sept. 27, 2023) (citing Chassereau v. Global-Sun Pools, Inc., 363 S.C. 628, 631, 611 


S.E.2d 305, 307 (Ct. App. 2005)). 
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ARGUMENT 


I. A Valid Written Arbitration Provision Exists, Which GM Financial is Entitled 
to Enforce. 


Respondents do not dispute that a written Arbitration Provision exists, that the FAA 


applies, or that Mrs. Ward is estopped from avoiding arbitration of her claims. (See generally 


Memo. in Opp.; R. pp. 198-217.) The FAA establishes that an arbitration agreement “shall be 


valid, irrevocable, and enforceable.” 9 U.S.C. § 2. Congress enacted the FAA to overcome long-


standing judicial hostility toward pre-dispute arbitration agreements. Allied-Bruce Terminix Cos. 


v. Dobson, 513 U.S. 265, 270 (1995). Through passage of the FAA, Congress placed arbitration 


agreements “upon the same footing as other contracts.” Shearson/Am. Express, Inc. v. McMahon, 


482 U.S. 220, 225-26 (1987) (quoting Scherk v. Alberto-Culver Co., 417 U.S. 506, 511 (1974)). 


Indeed, the purpose behind the FAA is to promote the enforceability of arbitration agreements. See 


Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 476 (1989) (the 


federal policy underlying the FAA “is simply to ensure the enforceability, according to their terms, 


of private agreements to arbitrate”). “By its terms, the Act leaves no place for the exercise of 


discretion by a district court, but instead mandates that district courts shall direct the parties to 


proceed to arbitration on issues as to which an arbitration agreement has been signed.” Dean Witter 


Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985) (emphasis in original); Adkins v. Labor Ready, 


Inc., 303 F.3d 496, 500 (4th Cir. 2002) (holding that courts have “no choice but to grant a motion 


to compel arbitration where a valid arbitration agreement exists and the issues in a case fall within 


its purview”). 


Thus, Congress, through its passage of the FAA, and the Supreme Court, through its 


interpretation of the Act, have together created a strong federal policy favoring the enforcement of 


arbitration agreements. Indeed, these policies are so strong that, “as a matter of federal law, any 
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doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, whether 


the problem at hand is the construction of the contract language itself or an allegation of waiver, 


delay, or a like defense to arbitrability.” Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 


460 U.S. 1, 24-25 (1983); see also Brown v. Santander Consumer USA Inc.. No. CA 0:12-2825-


CMC-PJG, 2013 WL 4017162, at *2 (D.S.C. Aug. 5, 2013) (“Arbitration is compelled ‘unless it 


may be said with positive assurance that the arbitration [agreement] is not susceptible of an 


interpretation that covers the asserted dispute.”) (quoting Peoples Sec. Life Ins. Co. v. Monumental 


Life Ins. Co., 867 F.2d 809, 812 (4th Cir. 1989)).  As shown more fully herein, the trial court erred 


in ignoring this strong federal and state policy of encouraging arbitration in denying GM 


Financial’s Motion.1


II. The Trial Court Erred by Reaching the Issue of Whether Respondents’ Claims 
Fell Within the Scope of the Arbitration Provision Where the Arbitration 
Provision Delegated Issues of Arbitrability, Interpretation and Scope to the 
Arbitrator.  


The Arbitration Provision expressly delegates any disputes regarding “the interpretation 


and scope of this Arbitration Provision, any allegation of waiver of rights under this Arbitration 


Provision, and the arbitrability of the claim or dispute” to be determined by the arbitrator and not 


by any court. (See Ex. 1 to Wilson Aff. at 4; R. p. 101.) Furthermore, the Arbitration Provision 


incorporates the rules of both the American Arbitration Association (“AAA”) and National 


1 A myriad of courts nationwide presented with GM Financial’s Arbitration Provision have 
held that the Arbitration Provision is enforceable under the FAA and state contract law principles. 
See, e.g., Shabazz v. AmeriCredit Fin. Servs. Inc., No. 4:25CV197 HEA, 2025 WL 2958764 (E.D. 
Mo. Oct. 17, 2025) (applying the FAA and holding that GM Financial’s Arbitration Provision is 
enforceable, compelling plaintiff’s claims to arbitration); Carter v. AmeriCredit Fin. Servs., Inc., 
No. 8:25-cv-493-KKM-AEP, 2025 WL 1880197 (M.D. Fla. June 20, 2025) (same); Meza v. 
General Motors Fin. Co., Inc., No. EDCV 19-449 JCB (KKx), 2019 WL 12374012 (C.D. Cal. 
Aug. 2, 2019) (same); Kolman v. General Motors Fin. Co., Inc., No. 5:18-CV-300-BO, 2018 WL 
6620888 (E.D.N.C. Dec. 18, 2018) (same). 
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Arbitration and Mediation (“NAMS”). (See id.) Therefore, questions regarding the interpretation 


and scope of the Arbitration Provision, as well as the arbitrability of Respondents’ claims, are 


properly reserved for the arbitrator and the trial court erred by reaching these issues. 


 In Rent-A-Center, the United States Supreme Court acknowledged the right of parties to 


include delegation clauses in arbitration agreements, whereby they “agree to arbitrate ‘gateway’ 


questions of ‘arbitrability,’ such as whether the parties have agreed to arbitrate or whether their 


agreement covers a particular controversy.” 561 U.S. at 68–69 (citing Howsam v. Dean Witter 


Reynolds, 537 U.S. 79, 83–85 (2002)). To be enforceable, the parties’ intent to arbitrate the issue 


of arbitrability must be demonstrated by “clear and unmistakable evidence.” Id. at 79; First 


Options, Inc., 514 U.S. at 944. Such evidence may include explicit language in a delegation 


provision or the incorporation of an arbitral forum’s rules that provide for delegation. See, e.g., 


Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 2020 WL 1922908, at *3 (D.S.C. Apr. 21, 2020) 


(“By incorporating the rules governing arbitration before the AAA and JAMS, the parties agreed 


to have [the question of arbitrability] resolved by arbitration.”); Green v. Rent-A-Center East, Inc., 


No. 0:15-cv-3245-MGL-TER, 2015 WL 8907452, at *3–4 (D.S.C. Nov. 24, 2015) (finding that 


the “clear and unmistakable” standard was satisfied by language stating that the arbitrator had 


exclusive authority “to resolve any dispute relating to the interpretation, applicability, 


enforceability, or formation of this Agreement”). Importantly, the Supreme Court has stated, in no 


unclear terms, that “if a valid [arbitration] agreement exists, and if the [arbitration] agreement 


delegates the arbitrability issues to the arbitrator, a court may not decide the arbitrability issue.” 


Henry Schein, Inc. v. Archer & White Sales, Inc., 586 U.S. 63, 69 (2019) (emphasis added).  


The Supreme Court has clarified that “questions of arbitrability” include not only the scope 


of an arbitration provision, but also “allegation[s] of waiver, delay, or a like defense to 
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arbitrability.” Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84–85 (2002) (quoting John 


Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557 (1964)). These procedural questions “are 


presumptively not for the judge, but for an arbitrator, to decide.” Id. (emphasis in original). Thus, 


“‘in the absence of an agreement to the contrary, . . . issues of procedural arbitrability, i.e., whether 


prerequisites such as time limits, notice, laches, estoppel, and other conditions precedent to an 


obligation to arbitrate have been met, are for the arbitrators to decide.’” Id. at 85 (quoting Revised 


Uniform Arbitration Act § 6, comment 2, 7 U.L.A., at 13)) (emphasis in original). 


South Carolina courts likewise routinely recognize that the parties to an arbitration 


agreement may delegate authority to an arbitrator to resolve “gateway issues” concerning the 


enforceability, scope and interpretation of the agreement. Doe v. TSCS, LLC, 430 S.C. 602, 608, 


846 S.E.2d 874, 877 (Ct. App. 2020) (citing First Options of Chicago, Inc. v. Kaplan, 514 U.S. 


938, 944-45 (1995)). Moreover, “a court may not override the contract” to arbitrate and decide 


issues when “the parties’ [arbitration] agreement delegate[s]” authority to the arbitrator to resolve 


such issues. Palmetto Wildlife Extractors, LLC v. Ludy, 435 S.C. 690, 699-70, 869 S.E.2d 859, 


864 (Ct. App. 2022) (finding delegation clause was valid and enforceable and required the court 


to abstain from ruling on gateway issues); Blume v. Starbucks Corp., No. 2025-UP-274, 2025 WL 


2159033, at *4 (Ct. App. 2025) (concluding that the trial court “ ‘possess[ed] no power to decide 


the arbitrability issue’ because the arbitration agreement delegated gateway issues to the 


arbitrator.”) (quoting Henry Schein, 586 U.S. at 68-69 (“That is true even if the court thinks that 


the argument that the arbitration agreement applies to a particular dispute is wholly groundless”)).  


Here, the trial court adopted Respondents’ arguments challenging the scope of the 


Arbitration Provision and held that the Arbitration Provision “does not govern the transaction at 


issue in this litigation” and that Respondents’ claims “are not connected to the [2023 Contract].” 
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(See 08/20/2025 Order; R. p. 6, ¶¶ 2-3.) However, these arguments concerned the “interpretation 


or scope of the Arbitration Provision,” which are issues exclusively delegated to the arbitrator 


through the express terms of the Arbitration Provision. (See Ex. 1 to Wilson Aff. at 4; R. p. 101.) 


As a result, the challenges raised by Respondents are only proper before the respective arbitrator, 


and it was an error for the trial court to reach those issues in contravention of the clear and 


unmistakable language of the Arbitration Provision and established law.  


South Carolina and Fourth Circuit courts consistently uphold identical or substantially 


similar delegation clauses as the one contained within the Arbitration Provision here. See, e.g., 


Baque v. Hendrick Automotive Group, LLC, No. 2:24-cv-03041-DCN-KFM, 2024 WL 4584068, 


at *6 (D.S.C. Oct. 15, 2024) (enforcing delegation clause identical to the delegation clause here); 


Queen-Gilbertson v. U.S. Auto Sales, Inc., No. 6:23-cv-03331-DCC, 2024 WL 3067282, at *4 


(D.S.C. June 20, 2024) (enforcing delegation clause which stated it applied to claims “including 


the interpretation and scope of this clause and the arbitraibility of any issue” and stating that the 


clause “contains ‘clear and unmistakable’ language.”); Rutledge v. Santander Consumer USA Inc., 


No. 6:20-cv-04214-DCC, 2021 WL 2949860, at *3 (D.S.C. July 14, 2021) (enforcing delegation 


clause providing that “the interpretation and scope of this Arbitration Clause, and the arbitrability 


of the claim or dispute ... shall ... be resolved by neutral, binding arbitration.”); see also Blume, 


2025 WL 2159033, at *4 (enforcing delegation clause delegating issues regarding the “formation, 


interpretation, applicability, enforceability, or implementation of this Agreement, including any 


claim that all or part of this agreement is void or voidable.”); Palmetto Wildlife, 869 S.E.2d at 864-


866; Modern Perfection, LLC v. Bank of Am., N.A., 126 F.4th 235, 242 (4th Cir. 2025); Hengle v. 


Treppa, 19 F.4th 324, 335 (4th Cir. 2021); Gibbs v. Sequoia Capital Operations, LLC, 966 F.3d 


286, 290 (4th Cir. 2020).  
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Additionally, the Arbitration Provision expressly incorporates the rules of both the AAA 


and NAMS. (See Ex. 1 to Wilson Aff. at 4; R. p. 101.) The rules for both of these arbitral forums 


allow for the arbitrator to decide questions regarding an arbitration agreement’s existence, scope 


or validity as well as the arbitrability of any claims. See Am. Arbitration Assn. Consumer 


Arbitration Rules, www.adr.org, Rule R-7(a) (“The arbitrator shall have the power to rule on their 


own jurisdiction, including any objections with respect to the existence, scope, or validity of the 


arbitration agreement or to the arbitrability of any claim or counterclaim.”); see also NAMS 


Comprehensive Dispute Resolution Rules and Procedures, www.namadr.com, Rule 17(b) (“The 


Arbitrator(s) shall have the authority to determine jurisdiction and arbitrability including, but not 


limited to, any issue regarding the validity, existence, formation, or scope of the agreement under 


which Arbitration is being sought, and the proper parties to the Arbitration.”) 


Therefore, for this additional reason, the trial court erred by denying GM Financial’s 


Motion to Compel Arbitration and determining issues of interpretation and scope of the Arbitration 


Provision despite the Arbitration Provision’s incorporation of the aforementioned arbitrable rules. 


See, e.g., Singh v. Anesthesia Assocs. of Rock Hill, P.A., No. 0:25-CV-0696-CMC-SVH, 2025 WL 


1378693, at *7 (D.S.C. May 13, 2025) (“Courts overwhelmingly agree incorporation of the AAA 


rules provides ‘clear and unmistakable’ evidence of the parties’ intent to delegate arbitrability.”) 


(citing Blanton v. Domino’s Pizza Franchising LLC, 962 F.3d 842, 846 (6th Cir. 2020) (“[E]very 


one of our sister circuits to address the question – eleven out of twelve by our count – has found 


that the incorporation of the AAA rules (or similarly worded arbitral rules) provides ‘clear and 


unmistakable’ evidence that the parties agreed to arbitrate ‘arbitrability.’ ”))2


2 See also, e.g., NLM Services, LLC v. K1 Speed Franchising, Inc., No. 9:23-cv-1777-
RMG, 2023 WL 11887252, at *3 (D.S.C. June 27, 2023) (“[T]he Fourth Circuit has held that ‘the 
explicit incorporation of JAMS Rules serves as ‘clear and unmistakable’ evidence of the parties’ 
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In sum, the trial court’s Order inappropriately determined that the Arbitration Provision 


“does not govern the transaction at issue in this litigation” and that Respondents’ claims “are not 


connected to the [2023 Contract],” two issues directly encompassing the interpretation, scope, and 


arbitrability of Respondents’ claims. These issues are gateway issues for the arbitrator to decide. 


GM Financial respectfully requests that this Court reverse the trial court’s Order.  


III. The Trial Court Erred in Holding that Respondents’ Claims Are Outside the 
Broad Scope of the Arbitration Provision.  


As detailed in Section II, the interpretation and scope of the Arbitration Provision are 


gateway issues delegated to the arbitrator pursuant to the Arbitration Provision and the trial court’s 


Order should be reversed on that basis alone. However, reversal is also appropriate because the 


trial court erroneously determined that Respondents’ claims did not fall within the broad scope of 


the Arbitration Provision. When determining the scope of an arbitration provision, the Court must 


look to the factual allegations of the complaint and determine whether the claims alleged therein 


touch and concern matters covered by the arbitration provisions. See Am. Recovery Corp. v. 


Computerized Thermal Imaging, Inc., 96 F.3d 88, 93 (4th Cir. 1996). Additionally, “due regard 


must be given to the federal policy favoring arbitration, and ambiguities as to the scope of the 


arbitration clause itself resolved in favor of arbitration.” Volt Info. Sci.,, 489 U.S. at 476. 


intent to arbitrate arbitrability’ when ‘the JAMS Rules expressly delegate arbitrability questions 
to the arbitrator” . . . “The Fourth Circuit also recognized that ‘other circuits have concluded that 
the incorporation of [American Arbitration Association] arbitral rules substantively identical to 
those found in JAMS Rule 11(b) constitutes clear and unmistakable evidence of the parties’ intent 
to arbitrate arbitrability.”) (collecting cases); Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 
2020 WL 1922908, at *4 (D.S.C. Apr. 21, 2020) (“By incorporating the AAA and JAMS rules, 
however, the parties agreed that disputes over the interpretation of the scope of the arbitration 
clauses are to be determined by the arbitrator.”) 
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The presumption of arbitrability, created by the mere existence of an arbitration clause, can 


be overcome only if “it may be said with positive assurance that the arbitration clause is not 


susceptible of an interpretation that covers the asserted dispute. Doubts should be resolved in favor 


of coverage.” AT&T Techs., Inc. v. Communications Workers of Am., 475 U.S. 643, 650 (1986) 


(quoting United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582–83 (1960)); 


see also Zabinski v. Bright Acres Assocs., 346 S.C. 580, 597, 553 S.E.2d 110, 118-19 (2001) (“A 


motion to compel arbitration made pursuant to an arbitration clause in a written contract should 


only be denied where the clause is not susceptible to any interpretation [that] would cover the 


asserted dispute.”). Furthermore, in order to exclude a claim from arbitration, there must be an 


express provision within the original contract between the parties that excludes a particular 


grievance.  See United Steelworkers, 363 U.S. at 584–85. 


In construing arbitration clauses, courts have distinguished between “broad” clauses that 


purport to cover all disputes “arising out of” or “relating to” an agreement, and “narrow” clauses 


that limit arbitration to specific types of disputes. Specifically, the presumption of arbitrability is 


“strengthened when an arbitration clause is broadly written.” See Landers v. Federal Deposit Ins. 


Corp., 402 S.C. 100, 109, 739 S.E.2d 209, 213 (2013) (quoting AT&T Tech., Inc., 475 U.S. at 650). 


Here, as has been routinely held by courts within the Fourth Circuit and South Carolina, the 


Arbitration Provision must be construed as “broad.” See, e.g., Landers, 402 S.C. at 109, 739 S.E.2d 


at 213-14 (“A clause which provides for arbitration of all disputes ‘arising out of or relating to’ 


the contract is construed broadly.”) (quoting Prima Paint Corp., 388 U.S. at 398 (labeling as 


“broad” a clause that required arbitration of “[a]ny controversy or claim arising out of or relating 


to this Agreement.”)); Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001) (labeling as “broad” a 
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clause that required arbitration of “any and all disputes . . . arising out of or in connection with [the 


agreement].”)   


As previously noted, the Arbitration Provision encompasses the claims and allegations in 


this action. The Arbitration Provision applies to, in relevant part: 


Any claim or dispute, whether in contract, tort, statute or otherwise (including the 
interpretation and scope of this Arbitration Provision, and the arbitrability of the 
claim or dispute), between you and us or our employees, agents, successors or 
assigns, which arises out of or relates to your credit application, purchase or 
condition of this Vehicle, this contract or any resulting transaction or relationship 
(including any such relationship with third parties who do not sign this contract) 
shall, at your or our election, be resolved by neutral binding arbitration and not by 
a court action. 


(See Ex. 1 to Wilson Aff. at 4; R. p. 101) (emphasis added). 


Additionally, the Fourth Circuit applies a “but for” test, finding claims arbitrable if they 


“derive[] from the specific relationship created by the relevant agreement.” Wachovia Bank, Nat. 


Ass’n v. Schmidt, 445 F.3d 762, 769 (4th Cir. 2006) (citing Long, 248 F.3d at 317-19 (“Because 


Long would not have a valid breach of fiduciary duty claim but for the existence of the 1972 


Agreement creating his status as a shareholder in the Corporation, we hold that Long's breach of 


fiduciary duty claim is properly referable to arbitration.”) (emphasis added). Respondents’ claims 


against GM Financial—centered on GM Financial’s alleged improper collection activities—exist 


solely because of the 2023 Contract, which granted GM Financial a security interest and the right 


to collect payments and repossess the 2023 Chevrolet. Without this 2023 Contract, Respondents 


would have no basis for their claims and GM Financial would not be named in this action. Put 


differently, “but for” the 2023 Contract, Respondents would have no relationship with GM 


Financial. It then follows that, “but for” the 2023 Contract, GM Financial would have no right to 


collect payments from Mr. Ward or repossess the 2023 Chevrolet.  
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As such, it was a clear error for this Court to determine that Respondents’ claims were 


outside the broad scope of the Arbitration Provision. The trial court’s adoption of Respondents’ 


two-paragraph “nexus” argument, which was entirely unsupported by any case law whatsoever, 


should be reversed by this Court. At the very least, the trial court erred in coming to these 


conclusions because Respondents did not meet their heavy burden to show “with positive 


assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted 


dispute.” AT&T Techs., Inc., 475 U.S. at 650. This Court should reverse. 


IV. The Trial Court Erred in Finding that the Arbitration Provision is 
Unconscionable.


Additionally, the trial court found that the Arbitration Provision was unconscionable due 


to Mr. Ward’s “lack of meaningful choice in accepting the arbitration provision and the oppressive 


nature of its terms.” (See 08/20/2025 Order ¶ 5; R. p. 7, ¶ 5.) In doing so, GM Financial may only 


assume that the trial court adopted in full Respondents’ arguments pertaining to unconscionability. 


The trial court erred in adopting Respondents’ unconscionability argument, and this holding should 


likewise be reversed by this Court.   


Unconscionability is the absence of meaningful choice on the part of one party due to one-


sided contract provisions together with terms that are so oppressive that no reasonable person 


would make them and no fair and honest person would accept them. Simpson v. MSA of Myrtle 


Beach, 373 S.C. 14, 25, 644 S.E.2d 663, 668 (2007) (citing Carolina Care Plan, Inc. v. United 


HealthCare Servs., Inc., 361 S.C. 544, 554, 606 S.E.2d 752, 757 (2004)). In Simpson, the Supreme 


Court of South Carolina adopted the Fourth Circuit’s analysis for evaluating unconscionability in 


arbitration agreements by focusing generally on whether the arbitration clause is geared towards 


achieving an “unbiased decision by a neutral decision-maker.” Id. (citing Hooters of Am., Inc. v. 


Phillips, 173 F.3d 933, 938 (4th Cir. 1999)). Courts evaluate this by examining whether the party 
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seeking to invalidate the arbitration agreement had both an absence of meaningful choice and the 


contract contained oppressive, one-sided terms. Id. at 25, 644 S.E.2d at 669.  


A. Mr. Ward Did Not Lack Meaningful Choice in Entering Into the 2023 
Contract and the Arbitration Provision is Clear and Conspicuous 
Unlike in Simpson. 


This trial court’s finding of a lack of meaningful choice “speaks to the fundamental fairness 


of the bargaining process.” Simpson, 644 S.E.2d at 668. Respondents’ Memorandum in Opposition 


primarily relied upon Simpson in arguing a lack of meaningful choice. (See Memo. in Opp.; R. pp. 


205-207.) However, the facts of Simpson are distinguishable from those here, and each of the 


arguments provided by Respondents as it pertains to a lack of meaningful choice have either been 


recently rejected, or plainly false based upon decades of authority. As such, the trial court erred by 


seemingly adopting those arguments in full in its Order.  


First, Respondents argued that the 2023 Contract was offered on a “take-it-or-leave-it” 


basis. (See Memo. in Opp. at 9; R. p. 206.) However, this is insufficient to constitute a lack of 


meaningful choice. 315 Corley CW LLC v. Palmetto Bluff Dev., LLC, 908 S.E.2d 892, 897 (Ct. 


App. 2024) (“Adhesion contracts . . . are not per se unconscionable.”) In fact, the U.S. Supreme 


Court has noted that “the times in which consumer contracts were anything other than adhesive 


are long past,” and therefore, adhesive contracts must be enforced so as to not conflict with the 


FAA’s purpose. See AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 346-47 (2011). 


Several cases which succeed Simpson are directly on point with the language and approach 


of the Arbitration Provision here. First, in Rutledge, the court rejected the plaintiff’s reliance on 


Simpson factors to establish lack of meaningful choice in a motor vehicle retail installment sale 


contract’s arbitration provision, directly distinguishing Simpson and holding as follows: 
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The undersigned does not necessarily disagree with Plaintiff’s assertion that the 
RISC is a contract of adhesion. However, the additional factors that led to a finding 
of procedural unconscionability in Simpson are not present here. The arbitration 
clause of the RISC appeared conspicuously at the end of the second (and final) 
page, was clearly separated from the preceding paragraph, and was marked in bold, 
all-capital letters: “ARBITRATION CLAUSE / PLEASE REVIEW – 
IMPORTANT – AFFECTS YOUR LEGAL RIGHTS.” On the first page, just 
above the signature line, it was stated: 


You agree to the terms of this contract. You confirm that before you signed 
this contract, we gave it to you, and you were free to take it and review it. You 
acknowledge that you have read both sides of this contract, including the 
arbitration clause on the reverse side, before signing below. You confirm that 
you received a completely filled-in copy when you signed it. 


In short, under the circumstances, it is difficult to imagine what more Koons 
Automotive could have done to make the arbitration clause conspicuous and to 
emphasize its legal significance.  See, e.g., Prosper v. Am. Credit Acceptance, LLC, 
C/A No. 7:15-cv-01581-HMH, 2015 WL 13310148, at *4 (D.S.C. Aug. 17, 
2015) (finding arbitration clause sufficiently conspicuous where the contract 
provided in bold lettering above the signature line: “You acknowledge that you 
have read both sides of this contract, including the arbitration clause on the reverse 
side, before signing below.”). The Court consequently finds no procedural 
unconscionability. 


See Rutledge, 2021 WL 2949860 at *5. Likewise, as referenced by the court in Rutledge, the court 


in Prosper rejected identical arguments as the Respondents make in the present matter: 


While the RISC is an adhesion contract, this fact alone does not render the 
arbitration clause unconscionable, especially where the provision is conspicuous 
and a person of average intelligence could understand the rights that are being 
abrogated. In the RISC, the arbitration clause is enclosed in its own distinct section, 
captioned with bold and all-capital font. While the arbitration clause appears on the 
second page of the two-page document, the contract provides in bold lettering 
directly above the signature line: “You acknowledge that you have read both 
sides of this contract, including the arbitration clause on the reverse side, 
before signing below.” The court finds that the arbitration clause here is 
conspicuous. Further, the only evidence the Plaintiff presents for her lack of 
sophistication is that she is “inexperienced in interpreting and reading complex 
legal jargon and provisions.” The fact that Prosper possesses a bachelor's degree in 
Criminal Justice indicates that she can read and has average intelligence. Based on 
the foregoing, Prosper has failed to establish that the arbitration clause is not 
conspicuous or that she lacks sophistication. 


See Prosper, 2015 WL 13310148, at *4.  
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As in Rutledge and Prosper, the Arbitration Provision here appears conspicuously within 


the 2023 Contract. The inclusion of the Arbitration Provision is first outlined on page 1 of the 


2023 Contract, stating as follows:  


Agreement to Arbitrate: By signing below, you agree that, pursuant to the 
Arbitration Provision on page 4 of this contract, you or we may elect to resolve any 
dispute by neutral, binding arbitration and not by court action. See the Arbitration 
Provision for additional information concerning the agreement to arbitrate.  


(See Ex. 1 to Wilson Aff. at 1; R. p. 98) (emphasis in original).   


Afterwards, the Arbitration Provision itself appears conspicuously in essentially the exact 


same way as those in Rutledge and Prosper. The Arbitration Provision is enclosed with borders in 


its own distinct section, captioned with bold and all-capital font, stating: “ARBITRATION 


PROVISION PLEASE REVIEW – IMPORTANT – AFFECTS YOUR LEGAL RIGHTS.” 


(See id. at 4; R. p. 101) (emphasis in original). Finally, on the last page of the 2023 Contract, just 


above the signature line, it states: 


You agree to the terms of this contract. You confirm that before you signed 
this contract, we gave it to you, and you were free to take it and review it. You 
acknowledge that you have read all pages of this contract, including the 
arbitration provision on page 4, before signing below. You confirm that you 
received a completely filled-in copy when you signed it. 


(See id. at 4; R. p. 102.) As the court rightly held in Rutledge based on the same language, “it is 


difficult to imagine what more [GM Financial] could have done to make the arbitration clause 


conspicuous and to emphasize its legal significance.” See Rutledge, 2021 WL 2949860 at *5. As 


such, Respondents’ reliance on Simpson is misplaced and the Arbitration Provision here is 


identically as conspicuous as the agreements in Rutledge and Prosper. Therefore, the trial court’s 


adoption of Respondents’ argument—which was entirely reliant on Simpson—to establish a lack 


of meaningful choice was an error which should be reversed by this Court. 
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Beyond their insufficient allegations of the 2023 being an adhesion contract (which is 


insufficient on its own to establish a lack of meaningful choice), their remaining arguments were 


entirely unsupported and contrary to overwhelming authority. By refusing to apply this well-


established authority, the trial court committed clear error. First, Respondents argued that the 


Arbitration Provision was “buried inside a large stack of documents” and that Mr. Ward “did not 


have time to review the documents.” (See Memo. in Opp. at 10; R. p. 207.) This argument is 


baseless. See Baque, 2024 WL 4584068, at *5 (“The undersigned finds that the plaintiffs’ 


argument that arbitration should not be compelled because the plaintiff did not read or understand 


the contracts before signing them is without merit.”) (collecting cases).3 Likewise, Respondents’ 


argument pertaining to the loss of right to a jury trial is also a meritless argument, and has been 


specifically stated as so by South Carolina courts, including Simpson. Kelly v. Capital Senior 


Living Corp., No. 6:19-2414-HMH, 2019 WL 13414126, at *5 (D.S.C. Nov. 6, 2019) (holding that 


the plaintiff’s argument that the parties’ arbitration agreement was unconscionable due to its jury 


trial waiver was “without merit”) (emphasis added) (collecting cases); Simpson, 644 S.E.2d at 


670 (“The loss of the right to a jury trial is an obvious result of arbitration.”).  


Finally, Respondents’ unsupported argument of unconscionability due to the Arbitration 


Provision precluding class claims has been tried, and rejected, by the U.S. Supreme Court, and 


class action waivers have been an insufficient basis to overturn arbitration agreements since at 


3 See also Sydnor v. Conseco Fin. Servicing Corp., 252 F.3d 302, 306 (4th Cir. 2001) 
(“[A]n elementary principle of contract law is that a party signing a written contract has a duty to 
inform himself of its contents before executing it, ... and in the absence of fraud or overreaching 
he will not be allowed to impeach the effect of the instrument by showing that he was ignorant of 
its contents or failed to read it.”). “South Carolina law ‘does not impose a duty to explain a 
document's contents to an individual when the individual can learn the contents from simply 
reading the document.’ ” Pitt v. Wells Fargo Bank, Nat'l Assoc., C.A. No. 3:21-cv-3428-JFA-TER, 
2022 WL 2068851, at *4 (D.S.C. Apr. 1, 2022).
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least 2011. See Concepcion, 563 U.S. 333 (upholding the enforceability of class action waivers in 


arbitration agreements); Meadows v. Cebridge Acquisition, LLC, 132 F.4th 716, 733 (4th Cir. 


2025) (“[C]lass action waivers in arbitration agreements are enforceable under the FAA.”) The 


same rationale applies to Respondents’ arguments regarding discovery limitations in arbitration. 


See Beasenburg v. Ultragenyx Pharma., Inc., No. 2:22-cv-4022-BHH, 2023 WL 5993169, at *4 


(D.S.C. Sept. 15, 2023) (“[I]t is well settled that the discovery limitations provided in arbitration 


agreements are not grounds for unconscionability.”) (collecting cases).4


Because the only legitimate argument Respondents made for a lack of meaningful choice 


was the fact that the Arbitration Provision was contained within an “adhesion contract” and their 


remaining arguments fly in the face of overwhelmingly established case law to the contrary, the 


trial court’s finding of a lack of meaningful choice was a clear error and should be reversed. And, 


because Mr. Ward did not lack meaningful choice in entering the 2023 Contract, this Court should 


reverse the trial court’s finding of unconscionability.  


B. The Arbitration Provision Did Not Contain Oppressive, One-Sided 
Terms Such that No Reasonable Person Would Make Them and No 
Fair and Honest Person Would Accept Them.  


The trial court’s Order further found the Arbitration Provision to be unconscionable due to 


the “oppressive nature of its terms.” (See 08/20/2025 Order ¶ 5; R. p. 7, ¶ 5.) Respondents took 


issue with the following terms: (1) that the Arbitration Provision would apply to “any claim or 


dispute” arising out of or relating to “your credit application, purchase or condition of this Vehicle, 


this contract or any resulting transaction or relationship (including any such relationship with third 


4 See also Stinger v. Fort Lincoln Cemetery, LLC, No. 21-1460, 2022 WL 2702424, at *2 
(4th Cir. July 12, 2022) (“As we have recognized, ‘[b]ecause limited discovery is a consequence 
of perhaps every agreement to arbitrate, it cannot, standing alone, be a reason to invalidate an 
arbitration agreement.’”) (quoting In re Cotton Yarn Antitrust Litig., 505 F.3d 274, 286 (4th Cir. 
2007)); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 31 (1991).
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parties who do not sign this contract)” and (2) that the Arbitration Provision “shall survive any 


termination, payoff or transfer of this contract.” (See Memo. in Opp. at 11-12; R. pp. 207-209.) 


Importantly, even if the trial court was correct that these terms are “oppressive,” (which it was 


not), this alone is insufficient to invalidate the entire Arbitration Provision as unconscionable. As 


shown above, Respondents have not met their heavy burden to show a lack of meaningful choice. 


As such, a finding of oppressive terms by itself is insufficient to conclude that the Arbitration 


Provision is unconscionable. See Simpson, 644 S.E.2d at 668. For this reason alone, the trial court’s 


Order is a clear error of law. 


Notwithstanding this fact, the terms of the Arbitration Provision (which appear in 


arbitration agreements as a routine matter) are not “harsh or oppressive.” In support of their 


argument that the language “any claim or dispute” arising out of or relating to “any resulting 


transaction or relationship (including any such relationship with third parties who do not sign this 


contract)” is unconscionable, Respondents relied entirely upon Doe v. TCSC, LLC, 430 S.C. 602, 


846 S.E.2d 847 (Ct. App. 2020). (See Memo. in Opp. at 11; R. pp. 207-209.) In Doe, this Court 


found identical language to be unconscionable. However, GM Financial respectfully contends that 


the holding of Rutledge is more closely aligned to the facts in this case. In Rutledge, the plaintiff 


argued that this exact term was unconscionable because “[n]o reasonable person would agree to 


arbitration of any and all claims in perpetuity, especially those arising after both parties had fully 


performed their contractual duties.” See Rutledge, 2021 WL 294860, at *5. In rejecting this 


argument, the court in Rutledge stated as follows: 


This appears to be a strawman argument. A clause providing for arbitration of any 
and all claims in perpetuity might well be unreasonable and therefore 
unconscionable, but such a clause is not at issue here. By its clear terms, the 
arbitration clause covers only those claims that “arise[] out of or relate[] to your 
credit application, purchase or condition of this vehicle, this contract or any 
resulting transaction or relationship (including any such relationship with third 
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parties who do not sign this contract).” In sum, it is substantively limited to claims 
with a reasonable relationship to the RISC and Plaintiff’s vehicle purchase. There 
is nothing unconscionable about its scope.  


See Rutledge, 2021 WL 2949860, at *5. Here, the facts are more similar to those in Rutledge than 


those considered by this Court in Doe. Like in Rutledge, and as shown more fully above, the 


application of the Arbitration Provision pertains solely to claims “with a reasonable relationship 


to the [2023 Contract] and [Mr. Ward’s] vehicle purchase.” In Doe, on the other hand, this Court 


considered this term in the context of claims brought by a plaintiff against an automobile dealership 


as a result of the dealership’s salesman “posting an ad posing as Doe on a sexually explicit website, 


together with Doe’s contact information” and Doe subsequently being the victim of “strange 


telephone calls and text messages, some of which were sexually suggestive.” See Doe, 430 S.C. at 


606, 846 S.E.2d at 876.  


Simply put, this is not an instance of this term being applied in a case “wander[ing] outside 


the bounds of the FAA,” as in Doe, but rather, a case which is directly relevant to Mr. Ward’s 


responsibilities to continue to make payments under the terms of the 2023 Contract and GM 


Financial’s ability to continue collection activities despite Winding Chevrolet’s alleged failure to 


comply with its separate obligations. Therefore, the trial court erred in purportedly determining 


that this term was unconscionable. 


Next, Respondents took issue with the Arbitration Provision’s language that it “shall 


survive any termination, payoff or transfer of this contract.” (See Memo. in Opp. at 12; R. pp. 208-


209.) In doing so, Respondents again relied upon this Court’s analysis in Doe. (See id.) However, 


this Court in Doe did not hold that this clause was unconscionable. See Doe, 430 S.C. at 615, 


846 S.E.2d at 880. Instead, it reviewed this term to bolster its holding that the previously analyzed 


term was unconscionable. See id. Therefore, Respondents’ reliance on Doe is misplaced as to this 
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term and the trial court erred in purportedly finding this term to be unconscionable. Furthermore, 


the court in Prosper also considered this exact argument. See Prosper, 2015 WL 13310148, at *3. 


In rejecting this argument, the court in Prosper explained that “broad arbitration clauses are 


generally enforceable even after the pay-off of the loan.” See id. at *4. Additionally, this exact 


language in motor vehicle retail installment contract arbitration agreements has been repeatedly 


upheld by courts within South Carolina and across the country.5 See e.g., Baque, 2024 WL 


4584068 (compelling arbitration of claims despite arbitration provision containing language that 


“[t]his arbitration provision shall survive any termination, payoff or transfer of this contract.”) As 


such, notwithstanding the fact that Respondents have failed to establish any lack of meaningful 


choice on the part of Mr. Ward, the Arbitration Provision at issue here does not contain “harsh or 


oppressive” terms and thus, the trial court erred in determining that the Arbitration Provision was 


unconscionable for this additional reason.   


V. The Circuit Court Erred in Failing to Sever Any Alleged Unconscionable 
Terms.  


Even if this Court ultimately affirms the trial court’s finding of unconscionability (which 


it should not), the trial court nonetheless erred in invalidating the entirety of the Arbitration 


Provision rather than severing any unconscionable terms and compelling Respondent’s claims to 


arbitration. In Doe, after determining that one of the “at issue” terms was unconscionable as stated 


above, this Court went on to explain that “[c]ourts have discretion though to decide whether a 


contract is so infected with unconscionability that it must be scrapped entirely, or to sever the 


offending terms so the remainder may survive. Once again, we are guided by the parties’ intent.” 


5 Graham v. Santander Consumer USA, Inc., 2018 WL 2462881 (D. Md. June 1, 2018); 
Jefferson v. BMW Fin. Services NA, LLC, 2025 WL 1940350 (D. Md. July 15, 2025); Phillips v. 
American Credit Accept., LLC, 2023 WL 1789586 (S.D. Fla. Feb. 7, 2023); Simpson v. Nissan of 
N. Am., Inc., 2023 WL 5120240 (M.D. Tenn. Aug. 9, 2023). 
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Doe, 430 S.C. at 615, 846 S.E.2d at 880 (citing Columbia Architectural Grp., Inc. v. Barker, 274 


S.C. 639, 641, 266 S.E.2d 428, 429 (1980) (“The entirety or severability of a contract depends 


primarily upon the intent of the parties ...”)); see also Simpson, 373 S.C. at 25, 644 S.E.2d at 668 


(“If a court as a matter of law finds any clause of contract to have been unconscionable at the time 


it was made, the court may refuse to enforce the unconscionable clause, or so limit its application 


so as to avoid any unconscionable result.”)  


In Doe, the arbitration agreement contained a severability clause, stating that if any portion 


of the contract is found “unenforceable for any reason, the remainder shall remain enforceable.” 


See Doe, 430 S.C. at 615, 846 S.E.2d at 881. And, due to the severability clause, this Court 


ultimately compelled the claims to arbitration. See id. In particular, due to the delegation clause in 


the parties’ arbitration agreement, this Court in Doe left any remaining questions of “interpretation 


and scope” to be determined by the arbitrator. See id. 


Here, the Arbitration Provision contains the exact same severability clause, stating that 


if any part of the 2023 Contract is found “unenforceable for any reason, the remainder shall be 


enforceable.” (See Ex. 1 to Wilson Aff. at 4; R. p. 101.) And, because the Arbitration Provision 


contains a delegation clause and incorporates the rules of the AAA and NAMS as explained more 


fully in Section II, this Court should—to the extent it determines any terms to be unconscionable—


strike the unconscionable terms, compel Respondents’ claims to arbitration, and leave any 


remaining challenges to be determined by the arbitrator. Henry Schein, Inc., 586 U.S. at 68 (“When 


the parties’ contract delegates the arbitrability question to an arbitrator, a court may not override 


the contract. In those circumstances, a court possesses no power to decide the arbitrability issue. 


That is true even if the court thinks that the argument that the arbitration agreement applies to a 
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particular dispute is wholly groundless.”). Therefore, the trial court erred in failing to sever any 


alleged unconscionable terms and compel Respondents’ claims to arbitration.  


CONCLUSION 


Based on the foregoing, Appellant GM Financial respectfully requests that this Court 


reverse the Order denying GM Financial’s Motion to Compel Arbitration and Stay Case and 


remand to the trial court with instructions to compel this dispute to arbitration pursuant to the 


parties’ Arbitration Provision. 


Respectfully Submitted, 
BURR & FORMAN LLP 


/s/ Richard Carlton Keller  
Richard Carlton Keller 
Nicholas C. Stewart 
BURR & FORMAN, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Phone: (205) 251-3000 
rkeller@burr.com 
nstewart@burr.com 


Attorneys for Appellant 


Birmingham, Alabama 


Dated: April 8, 2026 








i 


THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 
____________________ 


APPEAL FROM WILLIAMSBURG COUNTY 
Court of Common Pleas 


The Honorable S. Bryan Doby 
Third Judicial Circuit 


____________________ 


Appellate Case No. 2025-002019 
Circuit Court Case No. 2024-CP-45-00502 


____________________ 


William Ward and Charlotte Ward, Plaintiffs / Respondents,  


v. 


AmeriCredit Financial Services, Inc. d/b/a GM Financial; Windingmakia Automotive Group, LLC 
D/B/A Winding Chevrolet GMC; Michael Winding; and Andrew Efird, Defendants, 


Of whom, AmeriCredit Financial Services, Inc. d/b/a GM Financial is the Appellant.  


____________________ 


FINAL REPLY BRIEF OF APPELLANT 
____________________ 


/s/ Richard Carlton Keller  
Richard Carlton Keller 
Nicholas C. Stewart 
BURR & FORMAN, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Phone: (205) 251-3000 
rkeller@burr.com 
nstewart@burr.com 


Attorneys for Appellant 







ii 


TABLE OF CONTENTS 


TABLE OF AUTHORITIES .......................................................................................................... 1


ARGUMENT .................................................................................................................................. 3


I. GM Financial’s Appeal is Timely....................................................................................... 3


II. Respondents’ Unconscionability Argument Challenges Validity and Enforceability, Two 
Issues Delegated to an Arbitrator Pursuant to the Incorporation AAA and NAM Rules. .......... 4


A. The Arbitration Provision’s Incorporation of AAA and NAM Rules Clearly and 
Unmistakably Delegates this Issue to an Arbitrator. .................................................................. 5


III. The Trial Court Erred in Determining Issues of Interpretation and Scope in 
Contravention of the Express Delegation Clause. ...................................................................... 8


IV. Respondents’ Claims Are Within the Broad Scope of the Arbitration Provision......... 10


V. Mr. Ward Did Not Lack Meaningful Choice in Entering Into the Arbitration Provision. 11


A. Nature of Injuries. ............................................................................................................. 12


B. Substantial Business Concern, Bargaining Power, and Relative Sophistication. ............. 12


C. Element of Surprise and Conspicuousness. ...................................................................... 14


VI. The Arbitration Provision Does Not Contain Harsh and Oppressive Terms. ............... 15


VII. Discovery Limitations Cannot Invalidate Arbitration Agreements. ............................. 17


VIII. The Circuit Court Erred in Failing to Sever Any Alleged Unconscionable Terms. ..... 18


CONCLUSION ............................................................................................................................. 19







1 


TABLE OF AUTHORITIES 


Page(s) 


Cases


315 Corley CW LLC v. Palmetto Bluff Dev., LLC, 
908 S.E.2d 892 (Ct. App. 2024)................................................................................................ 14 


AT&T Mobility LLC v. Concepcion, 
563 U.S. 333 (2011) .................................................................................................................. 14 


AT&T Techs., Inc. v. Communications Workers of Am., 
475 U.S. 643 (1986) .................................................................................................................. 12 


Baque v. Hendrick Automotive Group, LLC, No., 
2:24-cv-03041-DCN-KFM, 2024 WL 4584068 (D.S.C. Oct. 15, 2024) ........................ 8, 10, 15 


Beasenburg v. Ultragenyx Pharma., Inc., 
No. 2:22-cv-4022-BHH, 2023 WL 5993169 (D.S.C. Sept. 15, 2023)...................................... 18 


Blanton v. Domino’s Pizza Franchising LLC, 
962 F.3d 842 (6th Cir. 2020) ...................................................................................................... 7 


Blume v. Starbucks Corp., 
No. 2025-UP-274, 2025 WL 2159033 (Ct. App. 2025) ........................................................... 10 


Coon v. Coon, 
356 S.C. 342, 588 S.E.2d 624 (Ct. App. 2003) ........................................................................... 4 


Doe v. TCSC, LLC, 
430 S.C. 602, 846 S.E.2d  (Ct. App. 2020) ................................................................... 16, 19, 20 


Gallagher v. Evert, 
353 S.C. 59, 577 S.E.2d 217 (Ct. App. 2002) ............................................................................. 4 


Gibbs v. Sequoia Capital Operations, LLC, 
966 F.3d 286 (4th Cir. 2020) .................................................................................................... 10 


Graham v. Santander Consumer USA, Inc., 
2018 WL 2462881 (D. Md. June 1, 2018) ................................................................................ 17 


Green v. Rent-A-Center East, Inc., 
No. 0:15-cv-3245-MGL-TER, 2015 WL 8907452 (D.S.C. Nov. 24, 2015) .......................... 7, 9 


Hengle v. Treppa, 
19 F.4th 324 (4th Cir. 2021) ..................................................................................................... 10 


Henry Schein, Inc. v. Archer & White Sales, Inc., 
586 U.S. 63 (2019) ................................................................................................................ 6, 10 


Ingle v. Circuit City Stores, Inc., 
328 F.3d 1165 (9th Cir. 2003) .................................................................................................. 19 


Jefferson v. BMW Fin. Services NA, LLC, 
2025 WL 1940350 (D. Md. July 15, 2025)............................................................................... 17 


Landers v. Federal Deposit Ins. Corp., 
402 S.C. 100, 739 S.E.2d 209 (2013) ....................................................................................... 12 


Modern Perfection, LLC v. Bank of Am., N.A., 
126 F.4th 235 (4th Cir. 2025) ................................................................................................... 10 


Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 
460 U.S. 1 (1983) ...................................................................................................................... 14 







2 


NLM Services, LLC v. K1 Speed Franchising, Inc., 
No. 9:23-cv-1777-RMG, 2023 WL 11887252 (D.S.C. June 27, 2023) ...................................... 8 


Pampa Bay Landscape Constr. LLC v. W.M. Jordan Co., Inc., 
No. 2:25-cv-10181-DCN, 2026 WL 59859 (D.S.C. Jan. 8, 2026) ........................................... 13 


Phillips v. American Credit Accept., LLC, 
2023 WL 1789586 (S.D. Fla. Feb. 7, 2023) ............................................................................. 17 


Phillips v. Renu Energy Solus., LLC, 
No. 2024-000338, 2025 WL 1825501 (Ct. App. July 20, 2025) .............................................. 13 


Pitt v. Wells Fargo Bank, Nat'l Assoc., 
C.A. No. 3:21-cv-3428-JFA-TER, 2022 WL 2068851 (D.S.C. Apr. 1, 2022) ..................... 9, 15 


Prosper v. Am. Credit Acceptance, LLC, 
C/A No. 7:15-cv-01581-HMH, 2015 WL 13310148 (D.S.C. Aug. 17, 2015) ......................... 16 


Queen-Gilbertson v. U.S. Auto Sales, Inc., 
No. 6:23-cv-03331-DCC, 2024 WL 3067282 (D.S.C. June 20, 2024)..................................... 10 


Rent-A-Center, W., Inc. v. Jackson, 
561 U.S. 63 (2010) .................................................................................................................. 5, 6 


Rutledge v. Santander Consumer USA Inc., 
No. 6:20-cv-04214-DCC, 2021 WL 2949860 (D.S.C. July 14, 2021) ................... 10, 16, 17, 18 


Simpson v. MSA of Myrtle Beach, Inc., 
373 S.C. 14, 644 S.E.2d 663 (2007) ............................................................................... 5, 17, 19 


Simpson v. Nissan of N. Am., Inc., 
2023 WL 5120240 (M.D. Tenn. Aug. 9, 2023) ........................................................................ 17 


Singh v. Anesthesia Assocs. of Rock Hill, P.A., 
No. 0:25-CV-0696-CMC-SVH, 2025 WL 1378693 (D.S.C. May 13, 2025) ............................. 7 


Smith v. Fedor, 
809 S.E.2d 612, 422 S.C. 118 (Ct. App. 2017) ........................................................................... 4 


Sydnor v. Conseco Fin. Servicing Corp., 
252 F.3d 302 (4th Cir. 2001) ................................................................................................ 9, 15 


Ward v. Discover Bank, 
No. 3:19-cv-02124-SAL, 2020 WL 1922908 (D.S.C. Apr. 21, 2020) ................................... 7, 8 


Wilder Corp. v. Wilke, 
330 S.C. 71, 497 S.E.2d 731 (1998) ........................................................................................... 8 


Wood v. D.R. Horton, Inc., 
No. 8:25-cv-03367-JDA, 2026 WL 368934 (D.S.C. Feb. 10, 2026) .................................. 13, 14 


Rules


Rule 203(b)(1), SCACR.............................................................................................................. 4, 5 







3 


ARGUMENT 


I. GM Financial’s Appeal is Timely. 


Respondents first contend that GM Financial’s appeal is untimely due to its inadvertent 


failure to provide a copy of its motion for reconsideration to the trial court pursuant to Rule 59(g). 


(See Resp. Br. pp. 6-8.) Respondents argue that by failing to timely comply with Rule 59(g), “the 


time to appeal ran from the August 20, 2025 Order denying arbitration,” rather than the September 


30, 2025, Order denying GM Financial’s motion for reconsideration. (See id. p. 7.) In support of 


this position, Respondents cite to Smith v. Fedor, 809 S.E.2d 612, 422 S.C. 118 (Ct. App. 2017) 


and Gallagher v. Evert, 353 S.C. 59, 63-64, 577 S.E.2d 217, 219 (Ct. App. 2002). Curiously, 


Respondents fail to acknowledge that this Court in Gallagher directly rejected their argument, 


stating “[t]here is no indication that the failure to transmit a copy of the motion to the circuit court 


affects the tolling provision of Rule 203(b)(1), SCACR.” Gallagher, 577 S.E.2d at 217. 


Additionally, Smith did not address this issue whatsoever. Instead, Smith only relates to whether a 


party preserves issues on appeal that are raised solely in a motion for reconsideration when that 


motion is denied on procedural grounds pursuant to Rule 59(g). See Smith, 422 S.C. at 126-27.  


Not only is there no authority in support of Respondents’ position, but this Court has 


routinely rejected their argument, including as set forth above in Gallagher—a case they 


seemingly misrepresent in their brief. In Coon v. Coon, 356 S.C. 342, 346, 588 S.E.2d 624, 626 


(Ct. App. 2003), this Court stated as follows: 


Rule 59(g) requires “a party filing a written motion under this rule [to] provide a 
copy of the motion to the judge within ten (10) days after the filing of the motion. 
The notes to Rule 59 state the 1998 amendment adding subsection (g) was 
“intended to help insure that the judge is promptly notified that the motion has been 
filed.” (emphasis added). As this Court discussed in Gallagher v. Evert, “[t]here is 
no indication that the failure to transmit a copy of the motion to the circuit 
court affects the tolling provision of Rule 203(b)(1), South Carolina Appellate 
Court Rules. Therefore, the time for filing the notice of appeal did not begin to run 
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until after the circuit court denied the motion.” 353 S.C. 59, 63, 577 S.E.2d 217, 
219 (Ct. App. 2002). In accordance with Rule 59(g) and this Court’s decision in 
Gallagher, we hold Wife was not required to file her notice of appeal until after the 
family court issued its order denying her motion to reconsider. Thus, her appeal to 
this Court is timely. 


See id. (emphasis added). Accordingly, because GM Financial’s failure to provide a copy of its 


motion for reconsideration to the trial court does not affect the tolling provision of Rule 203(b)(1), 


its appeal is timely, and Respondents preliminary argument should be rejected.  


II. Respondents’ Unconscionability Argument Challenges Validity and 
Enforceability, Two Issues Delegated to an Arbitrator Pursuant to the 
Incorporation AAA and NAM Rules.  


Respondents argue that pursuant to the FAA, a court, not an arbitrator “must determine 


whether an agreement to arbitrate was ever formed.” (See Resp. Br. p. 8.) However, at no point in 


time, even on appeal, have Respondents took issue with formation, and it is undisputed that the 


Arbitration Provision exists. The issue, as Respondents state later into their Response, “is whether 


a valid arbitration agreement exists at all” due to their unconscionability challenge. (See id. at p. 


9.) This issue, through the incorporation of the arbitrable forum rules of the AAA and NAM, has 


been delegated to the arbitrator and should not have been determined by the trial court.  


Respondents rely on Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 


(2007) for the proposition that where a party challenges the validity of the entire arbitration clause 


on grounds of unconscionability, the court should determine that issue despite the existence of a 


delegation clause to the contrary. (See Resp. Br. p. 5.) However, Simpson was prior to the U.S. 


Supreme Court’s holding directly to the contrary in Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 


63 (2010). In Jackson, the plaintiff brought an employment discrimination lawsuit against the 


defendant, his former employer. Id. at 65. The defendant filed a motion to dismiss and to compel 


arbitration based on the parties’ arbitration agreement. Id. The parties’ arbitration agreement 
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contained a delegation clause which provided that an arbitrator would have authority to resolve 


disputes about the enforceability of the arbitration agreement. Id. In opposing the defendant’s 


motion to compel arbitration, the plaintiff challenged the validity of the agreement as a whole, 


arguing that it was unconscionable because of the agreement to split arbitration fees and because 


the discovery procedures were too limited. Id. at 66, 73. The plaintiff did not attack the delegation 


clause specifically. Id. at 73. Therefore, the Supreme Court ruled that the plaintiff’s challenges to 


the enforceability of the arbitration agreement should be heard by the arbitrator, not the court. Id. 


at 72-73 (“Accordingly, unless Jackson challenged the delegation provision specifically, we must 


treat it as valid under § 2, and must enforce it under §§ 3 and 4, leaving any challenge to the validity 


of the [Arbitration] Agreement as a whole for the arbitrator.”).  


The issue here is identical to that in Jackson. Respondents’ unconscionability challenge is 


not directed specifically to the delegation clause, but rather, to the Arbitration Provision as a whole. 


As set forth more fully below, a determination of the validity and enforceability of the Arbitration 


Provision has been delegated to an arbitrator. The U.S. Supreme Court has made clear that, 


“[w]hen the parties’ contract delegates the arbitrability question to an arbitrator, a court may not 


override the contract.” Henry Schein, Inc. v. Archer & White Sales, Inc., 586 U.S. 63, 68 (2019).   


A. The Arbitration Provision’s Incorporation of AAA and NAM Rules 
Clearly and Unmistakably Delegates this Issue to an Arbitrator. 


 Here, beyond the express delegation clause which delegates issues of interpretation, scope, 


waiver and arbitrability to an arbitrator, the Arbitration Provision also incorporates the rules of 


both the AAA and NAM. (See Ex. 1 to Wilson Aff. at 4; R. p. 101.) The rules for both of these 


arbitral forums allow the arbitrator to decide questions regarding an arbitration agreement’s 


existence, scope or validity as well as the arbitrability of any claims. See Am. Arbitration Assn. 


Consumer Arbitration Rules, www.adr.org, Rule R-7(a) (“The arbitrator shall have the power to 
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rule on their own jurisdiction, including any objections with respect to the existence, scope, or 


validity of the arbitration agreement or to the arbitrability of any claim or counterclaim.”) 


(emphasis added); see also NAMS Comprehensive Dispute Resolution Rules and Procedures, 


www.namadr.com, Rule 17(b) (“The Arbitrator(s) shall have the authority to determine 


jurisdiction and arbitrability including, but not limited to, any issue regarding the validity, 


existence, formation, or scope of the agreement under which Arbitration is being sought, and the 


proper parties to the Arbitration.”) (emphasis added).  


As previously outlined, the incorporation of these rules has been overwhelmingly accepted 


as evidencing a “clear and unmistakable” intent of the parties to delegate such issues to an 


arbitrator. See, e.g., Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 2020 WL 1922908, at *3 


(D.S.C. Apr. 21, 2020) (“By incorporating the rules governing arbitration before the AAA and 


JAMS, the parties agreed to have [the question of arbitrability] resolved by arbitration.”); Green 


v. Rent-A-Center East, Inc., No. 0:15-cv-3245-MGL-TER, 2015 WL 8907452, at *3–4 (D.S.C. 


Nov. 24, 2015) (“[A] majority of circuit courts … have held that the ‘clear and unmistakable’ 


standard is met when, in addition to the expansive language of delegation, an arbitration clause 


incorporates a specific set of rules that authorize arbitrators to determine arbitrability.”); Singh v. 


Anesthesia Assocs. of Rock Hill, P.A., No. 0:25-CV-0696-CMC-SVH, 2025 WL 1378693, at *7 


(D.S.C. May 13, 2025) (“Courts overwhelmingly agree incorporation of the AAA rules provides 


‘clear and unmistakable’ evidence of the parties’ intent to delegate arbitrability.”) (citing Blanton 


v. Domino’s Pizza Franchising LLC, 962 F.3d 842, 846 (6th Cir. 2020) (“[E]very one of our sister 


circuits to address the question – eleven out of twelve by our count – has found that the 
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incorporation of the AAA rules (or similarly worded arbitral rules) provides ‘clear and 


unmistakable’ evidence that the parties agreed to arbitrate ‘arbitrability.’ ”)).1


Rather than address this overwhelming authority, Respondents for the first time on appeal 


now contend that incorporation of these rules does not constitute a “clear and unmistakable” intent 


to delegate these issues because Respondents were not provided with copies of these rules. (See 


Resp. Br. pp. 11-13.) This newfound argument is improper and should not be considered by this 


Court. Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic that 


an issue cannot be raised for the first time on appeal, but must have been raised to and ruled upon 


by the trial judge to be preserved for appellate review.”) Nonetheless, this argument is unsupported 


by any case law, and in none of the above cited cases did the courts condition their ruling upon the 


plaintiffs having been provided with copies of the arbitral forum rules. Furthermore, the 


Arbitration Provision states that Respondents “may get a copy of the rules of an arbitration 


organization by contacting the organization or visiting its website.” (See Ex. 1 to Wilson Aff. at 4; 


R. p. 101.) Respondents do not contend that Mr. Ward was incapable of reviewing these rules 


themselves, and again, cite no authority finding that GM Financial had an obligation to provide 


Mr. Ward with copies of the same. It is well-established that GM Financial has no obligation to 


explain the meaning behind the incorporation of these rules. See, e.g., Baque v. Hendrick 


1 See also, e.g., NLM Services, LLC v. K1 Speed Franchising, Inc., No. 9:23-cv-1777-
RMG, 2023 WL 11887252, at *3 (D.S.C. June 27, 2023) (“[T]he Fourth Circuit has held that ‘the 
explicit incorporation of JAMS Rules serves as ‘clear and unmistakable’ evidence of the parties’ 
intent to arbitrate arbitrability’ when ‘the JAMS Rules expressly delegate arbitrability questions 
to the arbitrator” . . . “The Fourth Circuit also recognized that ‘other circuits have concluded that 
the incorporation of [American Arbitration Association] arbitral rules substantively identical to 
those found in JAMS Rule 11(b) constitutes clear and unmistakable evidence of the parties’ intent 
to arbitrate arbitrability.”) (collecting cases); Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 
2020 WL 1922908, at *4 (D.S.C. Apr. 21, 2020) (“By incorporating the AAA and JAMS rules, 
however, the parties agreed that disputes over the interpretation of the scope of the arbitration 
clauses are to be determined by the arbitrator.”) 
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Automotive Group, LLC, No. 2:24-cv-03041-DCN-KFM, 2024 WL 4584068, at *6 (D.S.C. Oct. 


15, 2024) (“The undersigned finds that the plaintiffs’ argument that arbitration should not be 


compelled because the plaintiff did not read or understand the contracts before signing them is 


without merit.”) (collecting cases).2


Accordingly, because the arbitral forum rules of the AAA and NAMS expressly provide 


for the arbitrator to determine issues involving the “existence” and “validity” of the Arbitration 


Provision, and courts have routinely found such incorporation to evidence an “clear and 


unmistakable” intent to delegate such issues to an arbitrator, this Court should find that the trial 


court erred in denying GM Financial’s Motion to Compel Arbitration and reverse its decision. See 


Green, 2015 WL 8907452, at *4 (holding that “the rules incorporated into the Arbitration 


Agreement as well as the Arbitration Agreement itself clearly and unmistakably delegates to the 


arbitrator the question of the validity of the Arbitration Agreement” despite the plaintiff’s 


unconscionability challenge); Jackson, 56 U.S. 72-73.   


III. The Trial Court Erred in Determining Issues of Interpretation and Scope in 
Contravention of the Express Delegation Clause.  


As set forth more fully in GM Financial’s Initial Brief, the trial court further erred in 


determining that the Arbitration Provision “does not govern the transaction at issue in this 


litigation” and that Respondents’ claims “are not connected to the [2023 Contract]” when the 


Arbitration Provision contains a clear and unmistakable express delegation clause specifically 


delegating these exact issues to an arbitrator (See 08/20/2025 Order; R. p. 6, ¶¶ 2-3.) The 


Arbitration Provision contains an express delegation clause, delegating any disputes regarding “the 


2 See also Sydnor v. Conseco Fin. Servicing Corp., 252 F.3d 302, 306 (4th Cir. 2001); Pitt 
v. Wells Fargo Bank, Nat'l Assoc., C.A. No. 3:21-cv-3428-JFA-TER, 2022 WL 2068851, at *4 
(D.S.C. Apr. 1, 2022).
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interpretation and scope of this Arbitration Provision, any allegation of waiver of rights under this 


Arbitration Provision, and the arbitrability of the claim or dispute” to be determined by the 


arbitrator and not by any court. (See Ex. 1 to Wilson Aff. at 4; R. p. 101.) As for the express 


delegation clause, which has been routinely upheld by the Fourth Circuit and South Carolina courts 


alike,3 Respondents fail to address its enforceability whatsoever, including on appeal. Accordingly, 


because by its plain language it states that disputes involving “the interpretation and scope of [the] 


Arbitration Provision” are to be determined by an arbitrator, and the trial court made at least two 


determinations involving the interpretation and scope of the Arbitration Provision, this Court 


should determine that the trial court erred by reaching these issues. Blume v. Starbucks Corp., No. 


2025-UP-274, 2025 WL 2159033, at *4 (Ct. App. 2025) (concluding that the trial court 


“‘possess[ed] no power to decide the arbitrability issue’ because the arbitration agreement 


delegated gateway issues to the arbitrator.”) (quoting Henry Schein, 586 U.S. at 68-69 (“That is 


true even if the court thinks that the argument that the arbitration agreement applies to a particular 


dispute is wholly groundless”)).  


3 See, e.g., Baque v. Hendrick Automotive Group, LLC, No. 2:24-cv-03041-DCN-KFM, 
2024 WL 4584068, at *6 (D.S.C. Oct. 15, 2024) (enforcing delegation clause identical to the 
delegation clause here); Queen-Gilbertson v. U.S. Auto Sales, Inc., No. 6:23-cv-03331-DCC, 2024 
WL 3067282, at *4 (D.S.C. June 20, 2024) (enforcing delegation clause which stated it applied to 
claims “including the interpretation and scope of this clause and the arbitraibility of any issue” 
and stating that the clause “contains ‘clear and unmistakable’ language.”); Rutledge v. Santander 
Consumer USA Inc., No. 6:20-cv-04214-DCC, 2021 WL 2949860, at *3 (D.S.C. July 14, 2021) 
(enforcing delegation clause providing that “the interpretation and scope of this Arbitration Clause, 
and the arbitrability of the claim or dispute ... shall ... be resolved by neutral, binding arbitration.”); 
see also Blume, 2025 WL 2159033, at *4 (enforcing delegation clause delegating issues regarding 
the “formation, interpretation, applicability, enforceability, or implementation of this Agreement, 
including any claim that all or part of this agreement is void or voidable.”); Palmetto Wildlife, 869 
S.E.2d at 864-866; Modern Perfection, LLC v. Bank of Am., N.A., 126 F.4th 235, 242 (4th Cir. 
2025); Hengle v. Treppa, 19 F.4th 324, 335 (4th Cir. 2021); Gibbs v. Sequoia Capital Operations, 
LLC, 966 F.3d 286, 290 (4th Cir. 2020). 
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IV. Respondents’ Claims Are Within the Broad Scope of the Arbitration 
Provision.  


As an initial matter, the interpretation and scope of the Arbitration Provision are gateway 


issues delegated to the arbitrator pursuant to the delegation clause within the Arbitration Provision 


and the trial court’s Order should be reversed on that basis alone. However, as set forth in GM 


Financial’s Initial Brief, reversal is also appropriate because the trial court erroneously determined 


that Respondents’ claims did not fall within the broad scope of the Arbitration Provision. In their 


Response, Respondents continue to take the position that the entirety of their dispute against GM 


Financial relates solely to their separate 2024 Contract with Winding Chevrolet and GM 


Financial’s alleged “post-contract misconduct.” However, this argument is incorrect and fails to 


distinguish their dispute with Winding Chevrolet, on the one hand, and GM Financial, on the other.  


In Respondents’ own Response, they contend as follows: 


Respondents suffered concrete financial and reputational harm, including 
continued payments on the 2023 Truck after the trade-in. Appellant demanded 
payments from Respondents despite its assent to and notice of the trade in, and 
made deceptive and misleading communications to Respondents regarding same. 
Respondents’ credit worthiness and financial health was detrimentally harmed by 
Appellant’s failure to remove its lien. 


(See Resp. Br. p. 15.) By Respondents’ own statement, it is evident that each of the “harms” 


allegedly suffered by Respondents arise out of: (1) GM Financial’s continued demand for payment 


pursuant to the 2023 Contract; (2) GM Financial’s communications to Respondents regarding their 


responsibility under the 2023 Contract; (3) GM Financial’s credit reporting of the account relating 


to the 2023 Contract; and (4) GM Financial’s continued lien on the 2023 Chevrolet. Respondents’ 


dispute with Winding Chevrolet (that they failed to perform under the 2024 Contract), and their 


dispute with GM Financial (that they continued to enforce the 2023 Contract), are two entirely 


separate and distinct issues and Respondents’ attempt to fixate on the 2024 Contract to avoid 
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arbitration of a dispute with GM Financial solely centered in their responsibilities under the 2023 


Contract should be rejected.  


Respondents do not dispute that the Arbitration Provision is broadly written, nor do that 


dispute that the presumption of arbitrability is “strengthened when an arbitration clause is broadly 


written.” Landers v. Federal Deposit Ins. Corp., 402 S.C. 100, 109, 739 S.E.2d 209, 213 (2013). 


Therefore, GM Financial will not rehash those arguments herein. However, it bears repeating that 


the sole basis for GM Financial’s ability to collect payments from Respondents, credit report the 


subject account, and have a lien on the 2023 Chevrolet, is the 2023 Contract. But for this 2023 


Contract, Respondents would have no basis for their claims and GM Financial would not be named 


in this action.  


As such, it was a clear error for the trial court to determine that Respondents’ claims were 


outside the broad scope of the Arbitration Provision. The trial court’s adoption of Respondents’ 


two-paragraph “nexus” argument, which was entirely unsupported by any case law whatsoever, 


should be reversed by this Court. At the very least, the trial court erred in coming to these 


conclusions because Respondents did not meet their heavy burden to show “with positive 


assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted 


dispute.”  AT&T Techs., Inc. v. Communications Workers of Am., 475 U.S. 643, 650 (1986). This 


Court should reverse. 


V. Mr. Ward Did Not Lack Meaningful Choice in Entering Into the Arbitration 
Provision.


Furthermore, despite this issue having been delegated through the incorporation of the 


above-mentioned arbitral forum rules, the trial court likewise erred in determining that the 


Arbitration Provision was unconscionable. In their Response, Respondents first contend that Mr. 


Ward lacked meaningful choice in entering the Arbitration Provision, based on the six (6) factors 
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outlined in Simpson. (See Resp. Br. pp. 15-19.) GM Financial will address each of these factors 


below.  


A. Nature of Injuries. 


First, as to the “nature of the injuries suffered by the party sought to be held to the contract,” 


the alleged injuries outlined by Respondents all arise from obligations pursuant to the 2023 


Contract which contains the Arbitration Provision. Additionally, no term in the Arbitration 


Provision prohibits Respondents from seeking recovery for these alleged injuries in arbitration. In 


fact, the Arbitration Provision contains no language limiting the damages obtained by Respondents 


whatsoever. Therefore, this argument is unavailing. Pampa Bay Landscape Constr. LLC v. W.M. 


Jordan Co., Inc., No. 2:25-cv-10181-DCN, 2026 WL 59859, at *5 (D.S.C. Jan. 8, 2026) (finding 


that this factor had not been satisfied to show a lack of meaningful choice when the plaintiff’s 


“injuries are for nonpayment of $125,310.25 for landscaping labor and materials it provided under 


the Subcontract, and no term in the Arbitration Clause prohibits [plaintiff] from seeking 


recovery.”); Phillips v. Renu Energy Solus., LLC, No. 2024-000338, 2025 WL 1825501, at *2 (Ct. 


App. July 20, 2025) (“Phillips is not prevented from receiving any remedy under the arbitration 


agreement; instead, he is only required to pursue his remedy in an alternate forum—arbitration.”).  


B. Substantial Business Concern, Bargaining Power, and Relative 
Sophistication. 


Next, Respondents contends that Mr. Ward is an individual consumer, rather than a 


substantial business entity, and that this “makes him the weaker party.” Likewise, Respondents 


argue that for this same reason, and due to the 2023 Contract being one of adhesion, there was 


disparity in the parties’ bargaining power. Furthermore, Respondents similarly argue that Mr. 


Ward lacked sophistication as he is “a maintenance mechanic who entered this transaction with a 


large car dealership as a single customer.” (See Resp. Br. pp. 15-16.) The case of Wood v. D.R. 
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Horton, Inc., No. 8:25-cv-03367-JDA, 2026 WL 368934, at *7 (D.S.C. Feb. 10, 2026) is 


instructive as to these contentions. In Wood, the court found no procedural unconscionability in an 


agreement involving a consumer and home builder when “Plaintiffs were free to purchase a home 


from another builder, purchase a pre-existing home, or purchase no home at all.” Similarly, Mr. 


Ward has not shown that he was forced into executing the 2023 Contract or purchase the 2023 


Chevrolet from the dealership utilizing the 2023 Contract. Mr. Ward could have sought to purchase 


a vehicle from a separate dealership not utilizing any arbitration provision but did not do so and 


has not shown any attempt to do so. Respondents essentially argue that any arbitration agreement 


involving a consumer for the purchase of an automobile is per se procedurally unconscionable. 


Such a finding is at odds with the requirement that motions to compel arbitration “must be 


addressed with a healthy regard for the federal policy favoring arbitration.” Moses H. Cone Mem’l 


Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983).  


Additionally, it is well settled that “[a]dhesion contracts … are not per se unconscionable.” 


315 Corley CW LLC v. Palmetto Bluff Dev., LLC, 908 S.E.2d 892, 897 (Ct. App. 2024). In fact, 


the U.S. Supreme Court has noted that “the times in which consumer contracts were anything other 


than adhesive are long past,” and therefore, adhesive contracts must be enforced so as to not 


conflict with the FAA’s purpose. See AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 346-47 


(2011). 


As for Respondents’ argument relating to Mr. Ward’s “relative sophistication,” this 


argument is also unavailing. In numerous cases cited herein and throughout GM Financial’s Initial 


Brief, courts have routinely upheld arbitration agreements entered into by consumers. There is no 


requirement under the FAA or otherwise that Mr. Ward have a college degree, or some legal 


training, to understand the following language which could not be any more conspicuously placed: 
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ARBITRATION PROVISION 
PLEASE REVIEW - IMPORTANT - AFFECTS YOUR LEGAL RIGHTS 


1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US 
DECIDED BY ARBITRATION AND NOT IN COURT OR BY JURY TRIAL. 
2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO 
PARTICIPATE AS A CLASS REPRESENTATIVE OR CLASS MEMBER ON ANY 
CLASS CLAIM YOU MAY HAVE AGAINST US INCLUDING ANY RIGHT TO CLASS 
ARBITRATION OR ANY CONSOLIDATION OF INDIVIDUAL ARBITRATIONS. 
3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY 
MORE LIMITED THAN IN A LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE 
WOULD HAVE IN COURT MAY NOT BE AVAILABLE IN ARBITRATION. 


(See Ex. 1 to Wilson Aff. at 4; R. 101.) 


C. Element of Surprise and Conspicuousness.  


Respondents argue that the Arbitration Provision was “buried inside a large stack of 


documents” and that Mr. Ward “was not provided a meaningful opportunity to review or 


understand the provision before signing.” (See Resp. Br. p. 16.) This argument is baseless. See 


Baque, 2024 WL 4584068, at *5 (“The undersigned finds that the plaintiffs’ argument that 


arbitration should not be compelled because the plaintiff did not read or understand the contracts 


before signing them is without merit.”) (collecting cases).4 As for Respondents’ position that Mr. 


Ward was not provided with the subject arbitral forum rules, as set forth above, Respondents never 


argued this before the trial court and cite no authority providing that GM Financial is required to 


provide copies of these rules and in none of the cases where courts have enforced incorporation of 


rules have they held that the rules must be provided to the consumer.  


Regarding the conspicuousness of the Arbitration Provision, GM Financial has highlighted 


two cases which succeed Simpson where courts have review identical arbitration agreements to 


the Arbitration Provision here and rejected claims of unconscionability throughout distinguishing 


4 See also Sydnor, 252 F.3d at 306; Pitt, 2022 WL 2068851, at *4 (D.S.C. Apr. 1, 2022). 
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the holding in Simpson. Rutledge v. Santander Consumer USA Inc., No. 6:20-cv-04214-DCC, 


2021 WL 2949860, at *3 (D.S.C. July 14, 2021); Prosper v. Am. Credit Acceptance, LLC, C/A 


No. 7:15-cv-01581-HMH, 2015 WL 13310148, at *4 (D.S.C. Aug. 17, 2015). Respondents fail to 


cite even a single case supporting their position that the Arbitration Provision was inconspicuous.  


Respondents attempt to distinguish Prosper by claiming that the court found that 


arbitration agreement to be conspicuous and enforceable because the plaintiff held a bachelor’s 


degree in criminal justice. (See Resp. Br. p. 18.) This argument appears to be a red herring. The 


only mention in Prosper of this fact is to support the conclusion that the plaintiff “can read and 


has average intelligence.” See Prosper, 2015 WL 13310148, at *4. Mr. Ward does not contend 


that he cannot read, nor does he claim to have below average intelligence. As stated above, there 


is no requirement that arbitration agreements are only enforceable to those with bachelor’s degrees 


and nothing in the record establishes that Mr. Ward was any less sophisticated than the litany of 


other consumers who have entered into valid and enforceable arbitration agreements. Respondents 


essentially argue that because Mr. Ward is a mechanic, any arbitration agreement he enters is 


procedurally unconscionable. This conclusory position is not supported by any authority.  


VI. The Arbitration Provision Does Not Contain Harsh and Oppressive Terms.


The alleged harsh and oppressive term Respondents’ take issue with in the Arbitration 


Provision is it stating that it will apply to “any claim or dispute” arising out of or relating to “your 


credit application, purchase or condition of this Vehicle, this contract or any resulting transaction 


or relationship (including any such relationship with third parties who do not sign this contract).” 


(See Ex. 1 to Wilson Aff. at 4; R. p. 101.) In its Initial Brief, GM Financial distinguished the 


holding of Doe v. TCSC, LLC, 430 S.C. 602, 846 S.E.2d 847 (Ct. App. 2020), with several cases 
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which have found this language to be enforceable, including the court in Rutledge.5 Before the trial 


court, Respondents also challenged the language stating that the Arbitration Provision “shall 


survive any termination, payoff or transfer of this Contract.” (See Memo. in Opp. At 11-12; R. pp. 


208-209.) However, they do not challenge that term on appeal, and GM Financial will not further 


analyze it here.  


Respondents first argue that Rutledge is unpersuasive as the court “applied Virginia law in 


its unconscionability reasoning and analysis.” (See Resp. Br. p. 20.) This is a distinction without a 


difference. While the Court did apply Virginia law (which is virtually identical to South Carolina 


law on this issue), it went on to state as follows prior to conducting its unconscionability analysis: 


Plaintiff first argues that the RISC is procedurally unconscionable because it “falls 
squarely under” the analysis of the Supreme Court of South Carolina in Simpson v. 
MSA of Myrtle Beach, Inc., 644 S.E.2d 663 (S.C. 2007). Although, as explained 
above, the RISC is not properly analyzed under South Carolina, unconscionability 
doctrine in the two states is substantially similar and the Court will consider 
Simpson in relation to the present case.  


See Rutledge, 2021 WL 2949860, at *4 (emphasis added). The court in Rutledge then proceeded 


to distinguish that case from Simpson and did not rely on Virginia law at any point while doing so, 


even citing to another South Carolina case GM Financial relies upon here, Prosper. Therefore, the 


U.S. District Court of South Carolina, applying the standards of the Supreme Court of South 


Carolina in Simpson, and distinguishing it based on facts which are identical to those here, should 


be persuasive to this Court.  


Respondents attempt to further distinguish Rutledge by stating that while that court found 


the subject term not to be unconscionable because it was “substantively limited to claims with a 


5 See also Graham v. Santander Consumer USA, Inc., 2018 WL 2462881 (D. Md. June 1, 
2018); Jefferson v. BMW Fin. Services NA, LLC, 2025 WL 1940350 (D. Md. July 15, 2025); 
Phillips v. American Credit Accept., LLC, 2023 WL 1789586 (S.D. Fla. Feb. 7, 2023); Simpson v. 
Nissan of N. Am., Inc., 2023 WL 5120240 (M.D. Tenn. Aug. 9, 2023). 
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reasonable relationship to the RISC and Plaintiff’s vehicle purchase,” Respondents’ claims in this 


action relate to the 2024 Contract with Winding Chevrolet. (See Resp. Br. p. 20.) While GM 


Financial disagrees with the characterization of the scope of their claims, as set forth above, 


Respondents appear to be making a scope argument, which has no relevance to whether the term 


itself is harsh or oppressive. The court in Rutledge reviewed the exact term that Respondents 


challenge and found it not to be harsh and oppressive, and this Court should find the same. 


Simply put, this is not an instance of this term being applied in a case “wander[ing] outside 


the bounds of the FAA,” as in Doe—which involved claims against an automobile dealership 


relating to sexual harassment—but rather, a case that is directly relevant to Mr. Ward’s 


responsibilities to continue to make payments under the terms of the 2023 Contract and GM 


Financial’s ability to continue collection activities pursuant to the 2023 Contract. Therefore, the 


trial court erred in purportedly determining that this term was unconscionable.    


VII. Discovery Limitations Cannot Invalidate Arbitration Agreements. 


Respondents next argue that limitations on discovery “further demonstrate the unfairness” 


of the Arbitration Provision. (See Resp. Br. p. 21.) Once again, throughout the entirety of this 


section, Respondents do not cite even a single case supporting their argument. That is because no 


such case exists. To the contrary, this argument has been overwhelmingly rejected by courts. See 


Beasenburg v. Ultragenyx Pharma., Inc., No. 2:22-cv-4022-BHH, 2023 WL 5993169, at *4 


(D.S.C. Sept. 15, 2023) (“[I]t is well settled that the discovery limitations provided in arbitration 


agreements are not grounds for unconscionability.”) (collecting cases). 


Nevertheless, Respondents’ arguments are false. They contend that Respondents “would 


lack the ability to compel pre-hearing depositions of Appellant’s employees or other relevant 


witnesses” because the “AAA Consumer Rules do not permit depositions.” (See Resp. Br. pp. 21-
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22.) This is not true. Rule R-20 of the AAA Consumer Rules states that “[t]he arbitrator shall 


manage any necessary exchange of information among the parties, including depositions …” See 


Am. Arbitration Assn. Consumer Arbitration Rules, www.adr.org, Rule R-20. There are no rules 


providing that depositions are not permitted in arbitration and Respondents’ unsupported 


contention otherwise is meritless.   


VIII. The Circuit Court Erred in Failing to Sever Any Alleged Unconscionable 
Terms.  


Finally, to the extent this Court determines that the single clause at issue in the Arbitration 


Provision is unconscionable, Respondents argue that it should not be severed, but instead, the 


Arbitration Provision should be scrapped entirely. First, Respondents contend that severance 


would be “impractical and contrary to public policy.” (See Resp. Br. p. 22.) It is unclear how that 


is the case when there is only a single alleged unconscionable term, and in Doe, the Supreme Court 


of South Carolina severed this exact same term, compelling the claims to arbitration. Doe, 430 


S.C. at 615, 846 S.E.2d at 880. Respondents cite to Simpson to support this position. However, 


Respondents conveniently ignore that the court in Simpson stated, “the arbitration clause in the 


contract between Simpson and Addy contained a total of three unconscionable provisions while 


arbitration clauses examined by courts prescribing severability generally contained only one 


offending provision.” Simpson, 644 S.E.2d at 674 n.9 (collecting cases). Unlike the court in Ingle, 


there is no “insidious pattern of unconscionable provisions,” Ingle v. Circuit City Stores, Inc., 328 


F.3d 1165, 1180 (9th Cir. 2003), but rather only one alleged unconscionable term.  


More to this point, Respondents argue that “unconscionable provisions permeate the 


arbitration clause” and that “severance would improperly require the court to rewrite the parties’ 


contract.” (See Resp. Br. p. 23.) Once again, this position is at odds with Respondents’ own 


Response which takes issue with a single term in the Arbitration Provision. Therefore, because 
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this is not an instance of multiple unconscionable terms overtaking the entirety of the Arbitration 


Provision—but instead the exact same term the court in Doe severed—this Court should simply 


sever the at issue term if it finds it to be unconscionable, and compel Respondents’ claims to 


arbitration.  


CONCLUSION 


Based on the foregoing, and as more fully set forth in GM Financial’s Initial Brief, 


Appellant GM Financial respectfully requests that this Court reverse the Order denying GM 


Financial’s Motion to Compel Arbitration and Stay Case and remand to the trial court with 


instructions to compel this dispute to arbitration pursuant to the Arbitration Provision. 
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PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Windingmakia Automotive Group, Llc
Michael Winding
Herbert Stackley


07/28/2025


✔


2024CP4500502


Defendant GM Financial's motion to compel arbitration and motion from protection of
discovery was filed on 3/27&28/2025 and heard on 7/10/2025 in Williamsburg County via
Webex recording but conducted in person.. The motions are denied. I find that the causes of
action in this case are not connected to the original transaction and compelling arbitration
would be unconscionable. Plaintiff's attorney to do a more formal order within 10 days.


Gm Financial, Llc et alWilliam Ward et al


Williamsburg


✔


✔
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E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF WILLIAMSBURG 


IN THE COURT OF COMMON PLEAS 


THIRD JUDICIAL CIRCUIT 


C/A # 2024-CP-45-00502 


 


WILLIAM WARD AND CHARLOTTE 


WARD, 


 


                                    Plaintiffs, 


 


            vs. 


 


GM FINANCIAL, LLC, WINDINGMAKIA 


AUTOMOTIVE GROUP, LLC DBA 


WINDING CHEVROLET GMC, MICHAEL 


WINDING, AND ANDREW EFIRD, 


 


                                   Defendants. 


 


 


 


 


 


 


 


 


 


ORDER DENYING DEFENDANT AMERICREDIT FINANCIAL SERVICES, INC. D/B/A 


GM FINANCIAL’S MOTIONS TO COMPEL ARBITRATION AND STAY LITIGATION 


 


This matter is before the Court on the Motions of Defendant AmeriCredit Financial 


Services, Inc. d/b/a GM Financial (“GM Financial”) to stay this litigation and to compel arbitration 


of the matter pursuant to the Federal Arbitration Act, 9 U.S.C. § 1, et seq. 


After reviewing the pleadings, the applicable law, and the arguments presented by the 


parties, the Court finds the following: 


1. The threshold issue of whether a valid arbitration agreement exists is properly before this 


Court. The Patriot Chevrolet arbitration provision does not include a “clear and 


unmistakable” delegation of this gateway issue to an arbitrator. 


2. The arbitration clause relied upon by GM Financial is contained in a previous 2023 


purchase agreement between Plaintiff William Ward and a different dealership, Patriot 


Chevrolet.  It does not govern the transaction at issue in this litigation. 


3. The causes of action asserted in this case are not connected to the prior 2023 transaction.   
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4. Grounds for invalidating an arbitration agreement include generally applicable contract 


defenses, such as fraud, duress, or unconscionability.  See Simpson v. MSA of Myrtle Beach, 


Inc., 373 S.C 14, 644 S.E.2d 663 (2007). 


5. Plaintiff has shown grounds exist to invalidate the arbitration provision due to 


unconscionability.  Compelling arbitration would be unconscionable due to Plaintiff’s lack 


of meaningful choice in accepting the arbitration provision and the oppressive nature of its 


terms.   


6. Based on all of the facts and circumstances of the present matter, the Court finds no 


agreement ever existed between the parties to submit Plaintiff’s present disputes with GM 


Financial to binding arbitration. 


7. Accordingly, the arbitration clause is unenforceable and void with respect to the claims 


asserted in this action. 


THEREFORE, IT IS ORDERED that this Court hereby DENIES Defendant GM 


Financial’s Motion to Compel Arbitration with prejudice.  I further ORDER that this matter is not 


stayed and that the parties shall proceed with litigation forthwith in this Court.   


AND IT IS SO ORDERED. 


 


This ___ day of ____________, 2025 


_________________________, SC 


 


____________________________________ 


The Honorable S. Bryan Doby 


Presiding Circuit Court Judge for  


the Third Judicial Circuit 
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IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Windingmakia Automotive Group, Llc
Michael Winding
Herbert Stackley


09/26/2025


✔


2024CP4500502


This matter is before the Court pursuant to Rule 59 (e) SCRCP. The Defendant
seeks an Order of this Court amending or altering its Order of August 25, 2025.
Pursuant to Rule 59 (f) SCRCP, this Court determines that the motion to alter or
amend may be decided with or without briefs filed by the parties and without oral argument. Having duly
considered the motion to alter or amend of the Defendant, this Court has determined that its original Order
dated August 25, 2025, is fully supported by the law and the evidence and is hereby ratified and
reconfirmed. The motion to alter or amend the earlier Order is therefore DENIED.


Gm Financial, Llc et alWilliam Ward et al


Williamsburg


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF WILLIAMSBURG 


IN THE COURT OF COMMON PLEAS 


THIRD JUDICIAL CIRCUIT 


C/A # 2024-CP-45-00502 


 


WILLIAM WARD AND CHARLOTTE 


WARD, 


 


                                    Plaintiffs, 


 


            vs. 


 


GM FINANCIAL, LLC, WINDINGMAKIA 


AUTOMOTIVE GROUP, LLC DBA 


WINDING CHEVROLET GMC, MICHAEL 


WINDING, AND ANDREW EFIRD, 


 


                                   Defendants. 


 


 


 


 


 


 


 


ORDER 


 


This matter is before the Court on Plaintiffs’ Motion to Reconsider the Court’s September 


26, 2025, Order pursuant to Rule 59(e), South Carolina Rules of Civil Procedure.  Having 


considered the written submissions of the parties, applicable law, and the record before the Court, 


the Court finds the following: 


1. On August 25, 2025, Defendant AmeriCredit Financial Services, Inc. d/b/a GM 


Financial (hereinafter, “Defendant”) filed a Motion to Alter or Amend the Court’s August 20, 2025, 


Order pursuant to Rule 59(e), SCRCP.  


2. Rule 59(g), SCRCP, provides that the moving party “shall provide a copy of the 


motion to the judge within ten (10) days after the filing of the motion.”  


3. Defendant failed to provide a copy of its Rule 59(e) Motion to the presiding judge 


within ten (10) days of filing, as required by Rule 59(g).   


4. On September 24, 2025, Defendant transmitted a copy of its Rule 59(e) Motion to 


Chambers via electronic mail (e-mail), and requesting a hearing on its Motion. 
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5. Plaintiff responded to Defendant’s e-mail request to the Court with a letter, which 


inter alia, raised the issue of whether Defendant’s 59(e) Motion was timely based up subpart (g) 


of the same rule. 


6. This Court denied Defendant’s Motion on September 26, 2025. In doing so, this 


Court reconfirmed its prior Order but did not specifically address the timeliness of the Defendant’s 


Motion. 


7. Plaintiffs filed the instant Rule 59(e) Motion to Reconsider on September 30, 2025, 


and provided this Court with a copy of its Motion via e-mail. 


8. The Court may also sua sponte review its own previous decision within ten (10) 


days of issuing an Order. 


Based on the foregoing, the Court concludes that, in addition to the reasons set forth in the 


September 26 Order, Defendant’s Rule 59(e) Motion was procedurally defective and must be 


dismissed as a matter of law for failing to comply with Rule 59(g), SCRCP. 


IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED: 


1. That Defendant’s Motion to Alter or Amend, filed August 25, 2025, is DENIED 


for failure to comply with Rule 59(g), SCRCP. 


2. That Defendant’s Motion to Alter or Amend is also DENIED and this Court, for 


the reasons set forth in this Court’s September 26, 2025 Order, reconfirms its denial 


of Defendant’s Motion to Compel Arbitration and Stay Case, all of which are 


incorporated by reference as if set forth herein, verbatim. 


3. The parties shall proceed with litigation forthwith in this Court. 
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AND IT IS SO ORDERED. 


This ___ day of ____________, 2025 


_________________________, SC 


 


____________________________________ 


The Honorable S. Bryan Doby 


Presiding Circuit Court Judge for  


the Third Judicial Circuit 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF WILLIAMSBURG 


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
C/A # 2024-CP-45-00502 


 
WILLIAM WARD AND CHARLOTTE 
WARD, 
 
                                    Plaintiffs, 
 
            vs. 
 
GM FINANCIAL, LLC; WINDINGMAKIA 
AUTOMOTIVE GROUP, LLC DBA 
WINDING CHEVROLET GMC; MICHAEL 
WINDING; AND ANDREW EFIRD, 
 
                                   Defendants. 
 


 
 
 
 
 


AMENDED COMPLAINT 
(Jury Trial Requested) 


 
 The Plaintiffs William Ward and Charlotte Ward (hereinafter, “Plaintiffs”), 


complaining of the Defendants GM Financial, LLC, WindingMakia Automotive Group, LLC 


d/b/a Winding Chevrolet GMC, Michael Winding, and Andrew Efird (hereinafter, 


“Defendants”), respectfully would allege as follows:  


THE PARTIES AND JURISDICTION 


1. That Plaintiff William Ward (hereinafter, “Ward”) is a citizen and resident of 


the County of Florence, State of South Carolina. 


2. That Plaintiff Charlotte Ward (collectively with William Ward, “Plaintiffs”) is a 


citizen and resident of the County of Florence, State of South Carolina. 


3. Defendant GM Financial, LLC (hereinafter, “GMF”) is a foreign limited 


liability company that is organized and existing under the laws of a state other than South 


Carolina.  This Defendant transacts business in the County of Williamsburg, State of South 


Carolina.  
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4. Defendant WindingMakia Automotive Group, LLC d/b/a Winding Chevrolet 


GMC (hereinafter, “Winding Chevrolet”) is a limited liability company organized and 


existing under the laws of South Carolina with its principal place of business in the City of 


Kingstree, County of Williamsburg, State of South Carolina.   


5. At the time of the incident giving rise to this lawsuit, Winding Chevrolet 


operated an automobile dealership located at 153 N. Williamsburg County Hwy, Kingstree, 


South Carolina 29556. 


6. Upon information and belief, Defendant Michael Winding (hereinafter, 


“Winding”) is a citizen and resident of the State of California, is a principal, manager, 


owner, operator, and/or member of Winding Chevrolet, and transacts business in the State 


of South Carolina.   


7. Upon information and belief, Defendant Andrew Efird (hereinafter, “Efird”) is 


a citizen and resident of the County of Florence, State of South Carolina.   


8. All Defendants are jointly and severally liable for the harms and losses 


alleged herein. 


9. Under the doctrines of respondeat superior, apparent authority, agency, 


ostensible agency, and/or non-delegable duty, Defendants Winding Chevrolet and GMF 


are liable for the negligent acts and omissions of its employees, agents, and/or servants, 


including, but not limited to, those involved with the incident set forth herein and 


Defendants Winding and Efird.  


10. That this Honorable Court has jurisdiction over both the subject matter and 


the parties to this action, and venue is proper. 
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 3 


FACTUAL BACKGROUND 


11. Upon information and belief, in addition to Winding Chevrolet, Winding 


owns and/or operates car dealerships throughout the country. 


12. Upon information and belief, at all relevant times, Winding Chevrolet, 


including its agents, servants, and employees, was an agent, servant, leasing agent, or 


employee of GMF.  


13. Upon information and belief, at all relevant times, Defendant Efird was acting 


as an agent, servant, manager, or employee of Winding Chevrolet and GMF. 


14. Upon information and belief, at all relevant times, Herbert Stackley 


(“Stackley”) was acting as an agent, servant, leasing agent, or employee of Winding 


Chevrolet and GMF. 


15. That on or about July 2, 2024, Plaintiff Ward was a customer at Winding 


Chevrolet.   


16. That on or about July 2, 2024, Stackley was the salesperson who 


approached Ward with the intention to induce him into entering into a sales contract for a 


vehicle.  


17. That on or about July 2, 2024, upon information and belief, Efird was the 


manager who prepared, reviewed, authorized, approved, and otherwise supervised the 


agreement between the parties.     


18. That on July 2, 2024, Ward and Defendants agreed to the following: 


(a) Ward agreed to purchase a 2024 GMC Sierra 1500 truck (VIN# 
3GTPUBEK0RG250582) (hereinafter, the “2024 Truck”) from 
Winding Chevrolet; 


(b) Ward agreed to trade-in his 2023 Chevrolet 1500 Silverado truck (VIN 
#3GCPABEK9PG200575) (hereinafter, the “2023 Truck”) to Winding 
Chevrolet; and  
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 4 


(c) Winding Chevrolet, in exchange, agreed to pay off the 2023 Truck’s 
remaining lien balance of $36,358.92 to the lienholder, GMF.   


19. That the aforementioned agreement is evidenced by the “Vehicle Buyer’s 


Order”, “Retail Installment Contract”, and “Trade in Vehicle – Authorization of Payoff” 


(hereinafter, the “Agreement”) and attached hereto as Exhibit A.   


20. The Agreement was signed by Ward (as Buyer) and Winding Chevrolet (as 


Seller), and further identified GMF (as lienholder).  


21. Upon information and belief, GMF provided training to Winding and Winding 


Chevrolet, which includes but is not limited to financing options, vehicle sales, vehicle 


trade-ins, and sales techniques. 


22. Upon information and belief, Winding Chevrolet communicated with GMF 


prior to the execution of the Agreement and GMF approved same. 


23. Upon information and belief, on or about July 2, 2024, GMF received a 


statement and notice that Winding Chevrolet would be paying off the GMF lien associated 


with the 2023 Truck.  


24. At all relevant times hereto, Defendants GMF or Winding Chevrolet had 


possession of the 2023 Truck and its title.  


25. That Winding Chevrolet did not pay off the lien associated with the 2023 


Truck in accordance with the terms of the Agreement, promises and assurances made to 


Plaintiffs, and in accordance with industry standards. 


26. That on or after July 3, 2024, GMF demanded Plaintiffs make payments 


towards the lien on the 2023 Truck on multiple occasions. 
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27. That GMF knew or should have known that Plaintiffs did not have 


possession of the 2023 Truck and that Winding Chevrolet was responsible for the lien 


balance.  


28. Defendants did not pay off the lien on the 2023 Truck in a timely manner 


despite multiple demands by Plaintiffs.  


29. Plaintiffs were forced to make multiple payments on the 2023 Truck lien after 


July 2, 2024, while also making payments on the 2024 Truck.  


30. Upon information and belief, on or about October 16, 2024, GMF 


repossessed the 2023 Truck from Winding Chevrolet and sold at auction on or about 


October 23, 2024. 


31. GMF sold the 2023 Truck at auction prior to Plaintiffs receiving notice of 


same. 


32. Upon information and belief, the lien on the 2023 Truck is still attached to 


Ward’s credit and Defendants have yet to record satisfaction of the lien.  


FOR A FIRST CAUSE OF ACTION 
(Breach of Contract) 


(Against Winding Chevrolet, Winding, and Efird) 
 


33. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


34. That Plaintiffs entered into the Agreement with Defendants which created a 


contractual relationship between them.   


35. That under the Agreement, Defendants were required to satisfy the lien 


balance on the 2023 Truck.   
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36. That Plaintiffs gave possession of the 2023 Truck to Defendants pursuant 


to the terms of the Agreement. 


37. That Defendants materially breached their contractual obligations by 


neglecting to satisfy the lien upon receipt of the 2023 Truck. 


38. That Plaintiffs complied in all respects to the terms of the Agreement. 


39. As a direct and proximate result of Defendants’ breach, Plaintiffs suffered 


injuries and damages and are entitled to a judgment against Defendants for actual 


damages in an amount to be established by the trier of fact.  


FOR A SECOND CAUSE OF ACTION 
(Breach of Contract Accompanied by a Fraudulent Act/Fraud) 


(Against Winding Chevrolet, Winding, and Efird) 
 


40. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


41. That Defendants represented that the lien on the 2023 Truck would be paid 


off even though Defendants knew that they did not have the ability to nor the intention of 


doing so.  


42. Even though Defendants had knowledge of their inability to pay off Plaintiff’s 


lien, they induced Plaintiff to purchase a new vehicle by making the false representation 


that they would pay off the lien on his trade-in vehicle.    


43. Defendants intended that their representation be acted upon by Plaintiff 


Ward. 


44. Plaintiffs had no knowledge that Defendants did not have the ability to nor 


the intention to pay off the lien on the 2023 Truck. 
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45. Defendants’ act of promising to perform an act which they never intended to 


perform is characterized by dishonesty in fact. 


46. Defendants’ fraudulent act is evidenced by their unfair dealing in taking 


possession of Plaintiff’s trade-in vehicle under the pretense of satisfying GMF’s lien upon 


receipt yet failing to do so.   


47. Plaintiffs relied on Defendants’ representation that they would satisfy the 


lien on the 2023 Truck vehicle.   


48. Plaintiffs had a right to rely on Defendants’ representation in the signed 


Agreement that they would satisfy the lien on the 2023 Truck. Had Plaintiffs known that 


they would be forced to continue making payments on the 2023 Truck while 


simultaneously making payments on the 2024 Truck, they would have never agreed to 


purchase a new vehicle from Defendants.   


49. Defendants acted in reckless or conscious disregard of Plaintiffs’ rights. 


50. That Defendants materially breached the contract by failing to satisfy GMF’s 


lien on Plaintiff’s 2023 Truck as required by the contract. 


51. As a result of Defendants’ acts and omissions, Plaintiffs suffered injuries 


and damages and are entitled to a judgment against Defendants for actual, 


consequential, compensatory, special, and punitive damages in an amount to be 


established by the trier of fact.  


FOR A THIRD CAUSE OF ACTION 
(Negligent, Gross Negligence, Negligence per se) 


(As to All Defendants) 
 


52. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 
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53. That the injuries and damages sustained by Plaintiffs were caused and 


occasioned by the willful, wanton, reckless, careless, negligent and unlawful conduct on 


the part of Defendants in one or more of the following particulars, to-wit: 


(a) In failing to hire, train, and supervise fit and competent employees for the 
above-referenced transaction; 


(b) In failing to promulgate and enforce adequate policies, procedures, rules, 
and regulations regarding the above-referenced transaction; 


(c) In failing to pay off the remaining balance on the 2023 Truck in the timely 
manner; 


(d) In continuing to demand payment from Plaintiffs on the lien for the 2023 
Truck when Defendants knew or should have known that Plaintiffs did not 
have possession of said vehicle and that Winding Chevrolet agreed to pay 
off said lien;  


(e) In violating state law, including but not limited to, S.C. Code Ann. §37-5-
101, et al, also known as the South Carolina Consumer Protection Code – 
Remedies and Penalties Act; and,  


(f) In such other way as may be established or learned through discovery. 


54. As a direct and proximate cause of Defendants’ acts and omissions, 


Plaintiffs suffered injuries and damages and are entitled to a judgment against 


Defendants for actual and punitive damages in an amount to be determined by the trier of 


fact. 


FOR A FOURTH CAUSE OF ACTION 
(Negligent Misrepresentation) 


(As to Winding Chevrolet, Michael Winding, and Efird) 
 


55. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


56. That Defendants made false representations to Plaintiff Ward. 
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57. That Defendants had a pecuniary interest in making the false 


representations to induce Plaintiff Ward into purchasing the 2024 Truck and trading in the 


2023 Truck. 


58. That Defendants owed a duty of care to see that it communicated truthful 


information to Plaintiff. 


59. That Defendants breached that duty by failing to exercise due care. 


60. That Plaintiff justifiably relied on the representations made by Defendants.  


61. As a direct and proximate cause of Defendants acts and omissions, Plaintiffs 


suffered a pecuniary loss on their reliance upon Defendants representations. 


62. As a direct and proximate cause of Defendants’ acts and omissions, 


Plaintiffs suffered injuries and damages and are entitled to a judgment against 


Defendants for actual and punitive damages in an amount to be determined by the trier of 


fact. 


FOR A FIFTH CAUSE OF ACTION 
(Unfair Trade Practices) 
(As to All Defendants) 


 
63. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


64. That Defendants engaged in deceptive and misleading conduct with 


Plaintiffs by promising to pay off the lien on the 2023 Truck and failing to do so. 


65. That GMF demanded payments from Plaintiff on a trade-in vehicle despite 


their deceptive and misleading communications to Plaintiffs and receipt of notice of the 


2023 Truck’s delivery to Winding Chevrolet. 
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66. That Defendants’ misleading practices are capable of repetition and 


capable of continuing to have a detrimental impact on the public interest.   


67. That Defendants’ deceptive practices have in fact adversely affected other 


customers who purchased a new vehicle from Winding Chevrolet. 


68. That as a result of Defendants’ actions, Plaintiffs have suffered actual 


damages. 


69. That Plaintiffs are informed and believe that they are entitled to three times 


the actual damages sustained, as well as reasonable attorney’s fees and costs pursuant 


to S.C. Code § 39-5-140 (2012). 


FOR A SIXTH CAUSE OF ACTION 
(Quantum meruit / Unjust Enrichment) 


(Against all Defendants) 
 
70. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


71. Defendants have received a monetary benefit the retention of which would 


be unjust. 


72. That Plaintiffs conferred a monetary benefit upon Defendants by making 


payments to GMF for the 2023 Truck after Winding Chevrolet took possession of the 


vehicle and failed to pay off the lien as required by the contract.     


73. That GMF realized the benefit by accepting and retaining the money from 


Plaintiffs. 


74. That Winding Chevrolet realized the benefit as the additional amount paid 


by Plaintiff was applied to and reduced the amount of the lien to be paid off by Winding 


Chevrolet. 
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75. That Defendants realized the benefit as the additional amount paid by 


Plaintiff was applied to and reduced the amount of the lien to be paid off by Winding 


Chevrolet. 


76. That Defendant Efird realized the benefit by accepting and retaining a 


commission earned on the coerced sale. 


77. That Defendant GMF realized the benefit by accepting and retaining 


interest payments on said lien. 


78. That retention of said benefit by Defendants, under the circumstances, is 


inequitable. 


FOR A SEVENTH CAUSE OF ACTION 
(Unclean Hands) 


(Against all Defendants) 
 


79. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


80. Winding Chevrolet engaged in inequitable behavior by intentionally failing to 


pay off the lien on Plaintiff’s trade-in vehicle as promised. 


81. Defendant Winding engaged in inequitable behavior by intentionally failing 


to pay off the lien on Plaintiff’s trade-in vehicle as promised. 


82. Defendant Efird engaged in inequitable behavior by intentionally failing to 


pay off the lien on Plaintiff’s trade-in vehicle as promised and by accepting and retaining a 


commission earned on the coerced sale. 


83. GMF engaged in inequitable behavior by continuing to demand payments 


from Plaintiffs despite having notice of the trade-in of the 2023 vehicle.   
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84. That Defendants’ practice of failing to pay off remaining liens on trade-in 


vehicles is immoral and unethical. 


FOR AN EIGHTH CAUSE OF ACTION 
(Outrage) 


(Against all Defendants) 
 


85. Plaintiffs reallege and reassert the foregoing Paragraphs as if set forth 


herein, verbatim. 


86. In committing the acts described herein, Defendants intentionally and 


recklessly inflicted severe emotional distress on the Plaintiffs. 


87. Alternatively, Defendants were certain or substantially certain that severe 


emotional distress would result from their above-described conduct and omissions. 


88. In committing the acts described herein, Defendants engaged in extreme 


and outrageous conduct that exceeds all possible bounds of decency.  The conduct is 


utterly intolerable in a civilized community and must be regarded as atrocious. 


89. The actions of Defendants caused Plaintiffs severe emotional distress, 


anxiety, frustration, and worry. 


90. The emotional distress suffered by Plaintiffs was so severe that no 


reasonable person could be expected to endure it.   


91. Due to this intentional infliction of emotional distress, Plaintiffs are entitled to 


recover actual, compensatory, and punitive damages in an amount to be determined by a 


jury at the trial of this case. 


 WHEREFORE, Plaintiffs pray that this Honorable Court grant them judgment 


against Defendants, jointly and severally, for actual damages, punitive damages, and 
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 13 


treble damages to be determined by the trier of fact, attorney’s fees and costs; and for 


such other and further relief as this Court deems just and proper.  


 


 
Florence, SC 
 
February 14, 2025 


s/KATHERINE M. RYAN 


ALEXANDER S. HOGSETTE, SC Bar No. 
101244 
E. HOOD TEMPLE, SC Bar No. 12962 
KATHERINE M. RYAN, SC Bar No. 
101063 
Attorneys for Plaintiffs 


  
 HATFIELD TEMPLE LAW, LLC 


170 Courthouse Square 
Florence, SC  29503-1770 
(843) 662-5000 
ehtemple@htlawsc.com 
ashogsette@htlawsc.com 
kmryan@htlawsc.com 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF WILLIAMSBURG 
 
 
WILLIAM WARD AND CHARLOTTE 
WARD, 
 
   Plaintiffs, 
 
  vs. 
 
GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 
 
   Defendants. 


 
 


) 
) 
) 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 
 
 
 


COMES NOW Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM 


Financial”), incorrectly designated as GM Financial, LLC, by and through its undersigned counsel, 


appearing specifically so as to preserve the right to demand arbitration pursuant to contractual 


agreements and the Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 1, et seq., hereby answers 


Plaintiffs William Ward and Charlotte Ward’s (“Plaintiffs”) Amended Complaint (“Complaint”) 


as follows: 


THE PARTIES AND JURISDICTION 


1. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 1 and, therefore, denies the same and demands strict proof thereof.  


2. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 2 and, therefore, denies the same and demands strict proof thereof.  


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 
FINANCIAL’S ANSWER TO 


AMENDED COMPLAINT  


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 M


ar 12 12:44 P
M


 - W
ILLIA


M
S


B
U


R
G


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4500502


Page 54 of 288







 


60376977 v1 2 


3. GM Financial admits that it is a foreign limited liability company authorized to 


conduct business in the State of South Carolina. Except as expressly admitted herein, GM 


Financial denies the allegations in Paragraph 3 and demands strict proof thereof. 


4. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 4 and, therefore, denies the same and demands strict proof thereof.  


5. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 5 and, therefore, denies the same and demands strict proof thereof.  


6. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 6 and, therefore, denies the same and demands strict proof thereof.  


7. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 7 and, therefore, denies the same and demands strict proof thereof.  


8. GM Financial denies the allegations in Paragraph 8 and demands strict proof 


thereof. 


9. Paragraph 9 contains a legal conclusion to which no response is required. To the 


extent a response is required, GM Financial admits that the doctrines of respondeat superior, 


apparent authority agency, ostensible agency, and/or non-delegable duty speak for themselves and 


denies any characterization or representation inconsistent with the same.  


10. Paragraph 10 contains a legal conclusion to which no response is required. To the 


extent a response is required, GM Financial is without sufficient knowledge or information to 


admit or deny the allegations in Paragraph 10 and, therefore, denies the same and demands strict 


proof thereof.  
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FACTUAL BACKGROUND 


11. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 11 and, therefore, denies the same and demands strict proof thereof.  


12. GM Financial denies the allegations in Paragraph 12 and demands strict proof 


thereof. 


13. GM Financial denies the allegations in Paragraph 13 and demands strict proof 


thereof. 


14. GM Financial denies the allegations in Paragraph 14 and demands strict proof 


thereof. 


15. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 15 and, therefore, denies the same and demands strict proof thereof.  


16. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 16 and, therefore, denies the same and demands strict proof thereof.  


17. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 17 and, therefore, denies the same and demands strict proof thereof.  


18. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 18, including subparagraphs (a)-(c) therein, and, therefore, denies the 


same and demands strict proof thereof.  


19. GM Financial admits that the Vehicle Buyer’s Order, Retail Installment Contract, 


and Trade in Vehicle – Authorization of Payoff (the “Agreement”) attached as Exhibit A speak for 


themselves and denies any characterization or representation inconsistent with the same.  


20. GM Financial admits that the Agreement attached as Exhibit A speaks for itself and 


denies any characterization or representation inconsistent with the same.  
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21. GM Financial denies the allegations in Paragraph 21 and demands strict proof 


thereof. 


22. GM Financial denies the allegations in Paragraph 22 and demands strict proof 


thereof. 


23. GM Financial denies the allegations in Paragraph 23 and demands strict proof 


thereof. 


24. GM Financial admits that Plaintiff William Ward executed a Retail Installment Sale 


Contract (the “Contract”) on or about March 27, 2023, for the purchase of a 2023 Chevrolet 


Silverado (the “2023 Chevrolet”) that was assigned to GM Financial.  


25. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 25 and, therefore, denies the same and demands strict proof thereof.  


26. GM Financial admits that Plaintiff defaulted under the terms of the Contract. 


Otherwise, denied.  


27. GM Financial denies the allegations in Paragraph 27 and demands strict proof 


thereof. 


28. GM Financial denies the allegations in Paragraph 28 and demands strict proof 


thereof. 


29. GM Financial is without sufficient knowledge and information to admit or deny the 


allegations in Paragraph 29 and, therefore, denies the same and demands strict proof thereof. 


30. GM Financial admits that it repossessed the 2023 Chevrolet and ultimately sold the 


2023 Chevrolet at auction due to Plaintiffs failure to make payments under the terms of the 


Contract. Otherwise, denied. 
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31. GM Financial denies the allegations in Paragraph 31 and demands strict proof 


thereof. 


32. GM Financial is without sufficient knowledge and information to admit or deny the 


allegations in Paragraph 32 and, therefore, denies the same and demands strict proof thereof. 


FOR A FIRST CAUSE OF ACTION 
(Breach of Contract) 


(Against Winding Chevrolet, Winding, and Efrid) 
 


33. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


34. The allegations in Paragraph 34 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 34 


and, therefore, denies the same and demands strict proof thereof. 


35. The allegations in Paragraph 35 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 35 


and, therefore, denies the same and demands strict proof thereof. 


36. The allegations in Paragraph 36 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 36 


and, therefore, denies the same and demands strict proof thereof. 


37. The allegations in Paragraph 37 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 
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without sufficient knowledge and information to admit or deny the allegations in Paragraph 37 


and, therefore, denies the same and demands strict proof thereof. 


38. The allegations in Paragraph 38 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 38 


and, therefore, denies the same and demands strict proof thereof. 


39. The allegations in Paragraph 39 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 39 


and, therefore, denies the same and demands strict proof thereof. 


FOR A SECOND CAUSE OF ACTION 
(Breach of Contract Accompanied by a Fraudulent Act/Fraud) 


(Against Winding Chevrolet, Winding, and Efrid) 
 


40. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


41. The allegations in Paragraph 41 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 41 


and, therefore, denies the same and demands strict proof thereof. 


42. The allegations in Paragraph 42 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 42 


and, therefore, denies the same and demands strict proof thereof. 
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43. The allegations in Paragraph 43 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 43 


and, therefore, denies the same and demands strict proof thereof. 


44. The allegations in Paragraph 44 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 44 


and, therefore, denies the same and demands strict proof thereof. 


45. The allegations in Paragraph 45 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 45 


and, therefore, denies the same and demands strict proof thereof. 


46. The allegations in Paragraph 46 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 46 


and, therefore, denies the same and demands strict proof thereof. 


47. The allegations in Paragraph 47 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 47 


and, therefore, denies the same and demands strict proof thereof. 


48. The allegations in Paragraph 48 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 
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without sufficient knowledge and information to admit or deny the allegations in Paragraph 48 


and, therefore, denies the same and demands strict proof thereof. 


49. The allegations in Paragraph 49 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 49 


and, therefore, denies the same and demands strict proof thereof. 


50. The allegations in Paragraph 50 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 50 


and, therefore, denies the same and demands strict proof thereof. 


51. The allegations in Paragraph 51 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 51 


and, therefore, denies the same and demands strict proof thereof. 


FOR A THIRD CAUSE OF ACTION 
(Negligent, Gross Negligence, Negligence per se) 


(As to All Defendants) 
 


52. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


53. GM Financial denies the allegations in Paragraph 53, including subparagraph (a)-


(f) therein, and demands strict proof thereof, 


54. GM Financial denies the allegations in Paragraph 54 and demands strict proof 


thereof.  
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FOR A FOURTH CAUSE OF ACTION 
(Negligent Misrepresentation) 


(Against Winding Chevrolet, Michael Winding, and Efrid) 
 


55. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


56. The allegations in Paragraph 56 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 56 


and, therefore, denies the same and demands strict proof thereof. 


57. The allegations in Paragraph 57 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 57 


and, therefore, denies the same and demands strict proof thereof. 


58. The allegations in Paragraph 58 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 58 


and, therefore, denies the same and demands strict proof thereof. 


59. The allegations in Paragraph 59 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 59 


and, therefore, denies the same and demands strict proof thereof. 


60. The allegations in Paragraph 60 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 
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without sufficient knowledge and information to admit or deny the allegations in Paragraph 60 


and, therefore, denies the same and demands strict proof thereof. 


61. The allegations in Paragraph 61 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 61 


and, therefore, denies the same and demands strict proof thereof. 


62. The allegations in Paragraph 62 are not directed at GM Financial and, therefore, no 


response from GM Financial is required. To the extent a response is required, GM Financial is 


without sufficient knowledge and information to admit or deny the allegations in Paragraph 62 


and, therefore, denies the same and demands strict proof thereof. 


FOR A FIFTH CAUSE OF ACTION 
(Unfair Trade Practices) 


(As to All Defendants) 
 


63. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


64. GM Financial denies the allegations in Paragraph 64 and demands strict proof 


thereof. 


65. GM Financial denies the allegations in Paragraph 65 and demands strict proof 


thereof. 


66. GM Financial denies the allegations in Paragraph 66 and demands strict proof 


thereof. 


67. GM Financial denies the allegations in Paragraph 67 and demands strict proof 


thereof. 
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68. GM Financial denies the allegations in Paragraph 68 and demands strict proof 


thereof. 


69. GM Financial denies the allegations in Paragraph 69 and demands strict proof 


thereof. 


FOR A SIXTH CAUSE OF ACTION 
(Quantum meruit / Unjust Enrichment) 


(Against All Defendants) 
 


70. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


71. GM Financial denies the allegations in Paragraph 71 and demands strict proof 


thereof. 


72. GM Financial denies the allegations in Paragraph 72 and demands strict proof 


thereof. 


73. GM Financial denies the allegations in Paragraph 73 and demands strict proof 


thereof. 


74. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 74 and, therefore, denies the same and demands strict proof thereof.  


75. GM Financial denies the allegations in Paragraph 75 and demands strict proof 


thereof. 


76. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 76 and, therefore, denies the same and demands strict proof thereof. 


77. GM Financial denies the allegations in Paragraph 77 and demands strict proof 


thereof. 
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78. GM Financial denies the allegations in Paragraph 78 and demands strict proof 


thereof. 


FOR A SEVENTH CAUSE OF ACTION 
(Unclean Hands) 


(Against All Defendants) 
 


79. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


80. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 80 and, therefore, denies the same and demands strict proof thereof. 


81. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 81 and, therefore, denies the same and demands strict proof thereof. 


82. GM Financial is without sufficient knowledge or information to admit or deny the 


allegations in Paragraph 82 and, therefore, denies the same and demands strict proof thereof. 


83. GM Financial denies the allegations in Paragraph 83 and demands strict proof 


thereof. 


84. GM Financial denies the allegations in Paragraph 84 and demands strict proof 


thereof.  


FOR AN EIGHTH CAUSE OF ACTION 
(Outrage) 


(Against All Defendants) 
 


85. GM Financial incorporates all of its prior responses as if set forth specifically 


herein. 


86. GM Financial denies the allegations in Paragraph 86 and demands strict proof 


thereof. 
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87. GM Financial denies the allegations in Paragraph 87 and demands strict proof 


thereof. 


88. GM Financial denies the allegations in Paragraph 88 and demands strict proof 


thereof. 


89. GM Financial denies the allegations in Paragraph 89 and demands strict proof 


thereof. 


90. GM Financial denies the allegations in Paragraph 90 and demands strict proof 


thereof. 


91. GM Financial denies the allegations in Paragraph 91 and demands strict proof 


thereof. 


In response to the unnumbered paragraph beginning with “WHEREFORE,” and appearing 


below Paragraph 91, GM Financial admits Plaintiffs request judgment in their favor, actual 


damages, punitive damages, treble damages, attorney’s fees and costs but denies that Plaintiffs are 


entitled to any of the relief requested, or any relief whatsoever, and demands strict proof thereof.  


AFFIRMATIVE DEFENSES 


FIRST DEFENSE 


Plaintiffs have entered into an arbitration agreement covering Plaintiffs’ claims against GM 


Financial; therefore, Plaintiffs’ claims must be compelled to arbitration.  


SECOND DEFENSE 


Plaintiffs’ claims against GM Financial fail to state a claim upon which relief can be 


granted. 
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THIRD DEFENSE 


At all times, GM Financial acted in good faith and without malice or intent to injure 


Plaintiffs. 


FOURTH DEFENSE 


Plaintiffs’ claims are barred by the applicable statute of limitations and laches.  


FIFTH DEFENSE 


Plaintiffs have failed to mitigate Plaintiffs’ damages, if any.  


SIXTH DEFENSE 


GM Financial pleads the defense of lack of causal relation between its alleged conduct and 


the damages alleged. 


SEVENTH DEFENSE 


Plaintiffs’ claims are barred by Plaintiffs’ breach of contract. 


EIGHTH DEFENSE 


Plaintiffs’ claims are barred because GM Financial did not falsely represent any material 


fact to Plaintiffs, or suppress any such fact. 


NINTH DEFENSE 


Plaintiffs did not justifiably or reasonably rely upon any alleged misrepresentation(s). 


TENTH DEFENSE 


Plaintiffs’ claims are barred because Plaintiffs and GM Financial dealt at arms' length. 


ELEVENTH DEFENSE 


Plaintiffs’ claims are barred because GM Financial was not under any duty to disclose 


information to Plaintiffs. 
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TWELFTH DEFENSE 


Any violation of the law or damage suffered by Plaintiffs, which GM Financial denies, was 


due to the affirmative actions and/or omissions of Plaintiffs and does not give rise to any liability 


of GM Financial.   


THIRTEENTH DEFENSE 


Plaintiffs’ injuries were the result of an intervening or superseding cause or the acts or 


omissions of third parties over which GM Financial had no responsibility or control and for which 


GM Financial may not be held liable.  


FOURTEENTH DEFENSE 


Plaintiffs’ claims against GM Financial are barred, in whole or in part, by the doctrines of 


recoupment and/or set-off for all amounts owed by Plaintiffs on Plaintiffs’ account(s).  


FIFTEENTH DEFENSE 


 GM Financial owed no duty of care to Plaintiffs as a matter of law.  


SIXTEENTH DEFENSE 


GM Financial did not breach any alleged duty owed to Plaintiffs. 


SEVENTEENTH DEFENSE 


GM Financial denies that it is guilty of any wrongdoing, either negligent, wanton, willful, 


or otherwise. 


EIGHTEENTH DEFENSE 


Plaintiffs’ claims are barred by the doctrines of waiver, estoppel (including collateral 


estoppel and judicial estoppel), res judicata, laches, release, consent, ratification, acquiescence, 


novation, unclean hands and/or other equitable doctrines due to Plaintiffs’ own acquiescence, 


improper, or bad faith conduct. 
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NINETEENTH DEFENSE 


There is no basis in law for Plaintiffs’ claim for attorney's fees. 


TWENTIETH DEFENSE 


To the extent Plaintiffs have filed for bankruptcy protection, the claims asserted against 


GM Financial are barred by any bankruptcy case, based on the doctrines of res judicata, judicial 


estoppel, 11 U.S.C. § 1327(a), 11 U.S.C. § 704, 11 U.S.C. § 541, waiver, equitable estoppel, and 


release.  Moreover, as a result of any such prior proceedings, Plaintiffs are not the real party in 


interest to bring the present claims and lack standing to pursue the causes of action.  


TWENTY-FIRST DEFENSE 


GM Financial avers that an award of punitive damages in this case would serve no purpose 


for which punitive damages can be awarded. 


TWENTY-SECOND DEFENSE 


Plaintiffs’ claims for punitive damages are barred, in whole or in part, to the extent an 


award of any such punitive damages would be violative of the holdings of, and/or standards set 


forth in BMW of North America v. Gore, 517 U.S. 559, 116 S. Ct. 1589, 134 L. Ed. 2d 809 (1996); 


Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S. Ct. 1678, 149 L. Ed. 


2d 674 (2001); State Farm Mut. Automobile Ins. Co. v. Campbell, 538 U.S. 408, 123 S. Ct. 1513, 


155 L. Ed. 2d 585 (2003); and any subsequently entered opinions of the United States Supreme 


Court addressing punitive damages. 


TWENTY-THIRD DEFENSE 


To the extent not otherwise encompassed by the defenses asserted above, Plaintiffs’ claims 


for punitive damages are further barred, in whole or in part, to the extent an award of any such 
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punitive damages would be violative of the United States Constitution and/or the State 


Constitution. 


RESERVATION OF DEFENSES 


GM Financial reserves the right to assert additional defenses as discovery progresses.  To 


the extent that any of the foregoing allegations in the Complaint have not been expressly admitted 


or denied, they are hereby denied. 


Dated: March 12, 2025   Respectfully Submitted, 


s/ Richard C. Keller    
Richard C. Keller (74094) 
Burr & Forman, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Telephone: (205) 251-3000 
E-mail:rkeller@burr.com 
 
ATTORNEY FOR AMERICREDIT FINANCIAL 


SERVICES, INC. D/B/A GM FINANCIAL  
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CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the foregoing document by Notice of Electronic 
Filing, or, if the party served does not participate in Notice of Electronic Filing, by U.S. First Class 
Mail, hand delivery, fax or email on this the 12th day of March, 2025: 


Katherine M. Ryan 
Alexander S. Hogsette 
E. Hood Temple 
Hatfield Temple Law, LLC 
170 Courthouse Square 
Florence, SC 29503 
kmryan@htlawsc.com 
ashogsette@htlawsc.com 
ehtemple@htlawsc.com  
 
Attorneys for Plaintiffs 
 


s/ Richard C. Keller    
OF COUNSEL 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


WILLIAM WARD AND CHARLOTTE 
WARD, 


Plaintiffs, 


vs. 


GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 


COMES NOW Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM 


Financial”), incorrectly designated as “GM Financial, LLC,” by and through its undersigned 


counsel, and hereby moves, pursuant to the Federal Arbitration Act, 9 U.S.C. § 1, et seq. for an 


order compelling arbitration in accordance with the written arbitration agreement at issue herein 


and staying the claims against GM Financial. This motion is based on the files, records and 


proceedings herein; the Affidavit of Lonnie Wilson, Jr. with the attached exhibits; and the 


supporting Memorandum of Law filed contemporaneously herewith. 


WHEREFORE, GM Financial respectfully requests that this Court compel arbitration and 


stay the claims asserted against GM Financial, together with such other and further relief as the 


Court deems just and proper.  


 Dated: March 27, 2025 Respectfully Submitted, 


s/ Richard C. Keller  
Richard C. Keller (74094) 
Burr & Forman, LLP 


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 


FINANCIAL’ S MOTION TO 
COMPEL ARBITRATION AND 


STAY CASE  
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420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Telephone: (205) 251-3000 
E-mail:rkeller@burr.com 


ATTORNEY FOR AMERICREDIT FINANCIAL 


SERVICES, INC. D/B/A GM FINANCIAL 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the foregoing document by Notice of Electronic 
Filing, or, if the party served does not participate in Notice of Electronic Filing, by U.S. First Class 
Mail, hand delivery, fax or email on this the 27th day of March, 2025: 


Katherine M. Ryan 
Alexander S. Hogsette 
E. Hood Temple 
Hatfield Temple Law, LLC 
170 Courthouse Square 
Florence, SC 29503 
kmryan@htlawsc.com 
ashogsette@htlawsc.com 
ehtemple@htlawsc.com  


Attorneys for Plaintiffs 


s/ Richard C. Keller  
OF COUNSEL 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


WILLIAM WARD AND CHARLOTTE 
WARD, 


Plaintiffs, 


vs. 


GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 


COMES NOW Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM 


Financial”), incorrectly designated as “GM Financial, LLC,” by and through its undersigned 


counsel, and in support of its Motion to Compel Arbitration and Stay Case (“the Motion”) filed 


contemporaneously herewith, respectfully states as follows:  


I. INTRODUCTION 


The United States Supreme Court has repeatedly confirmed that courts must enforce 


arbitration agreements. See Am. Express Co. v. Italian Colors Restaurant, 570 U.S. 228, 233 


(2013) (quoting Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 221 (1985)). Under the Federal 


Arbitration Act (“FAA”), an arbitration agreement must be enforced where: (1) the parties entered 


a written agreement to arbitrate claims, (2) the transaction has a nexus to interstate commerce, and 


(3) the arbitration clause encompasses the claims. 9 U.S.C. § 2. This inquiry must be undertaken 


against the background of a “liberal federal policy favoring arbitration agreements.” Moses H. 


Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983); see also Marmet Health Care 


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 


FINANCIAL’S MEMORANDUM OF 
LAW IN SUPPORT OF ITS 


MOTION TO COMPEL 
ARBITRATION AND STAY CASE  
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Ctr., Inc. v. Brown, 565 U.S. 530, 533 (2012) (stating the FAA “reflects an emphatic federal policy 


in favor of arbitral dispute resolution.”) (citations omitted). “[C]onsistent with th[e] text [of the 


FAA], courts must ‘rigorously enforce’ arbitration agreements according to their terms….”  Am. 


Express, 570 U.S. at 233 (emphasis added) (quoting Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 


213, 221 (1985)). Given the strong federal policy favoring arbitration, “the party resisting 


arbitration bears the burden of proving that the claims at issue are unsuitable for arbitration.” Green 


Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91 (2000); see also Gilmer v. Interstate/Johnson 


Lane Corp., 500 U.S. 20, 26 (1991) (finding that “the burden is on [the party opposing arbitration] 


to show that Congress intended to preclude a waiver of a judicial forum”). Thus, GM Financial’s 


Motion “must be addressed with a healthy regard for the federal policy favoring arbitration.’”  


Moses H. Cone, 460 U.S. at 24. 


Plaintiffs William Ward and Charlotte Ward (“Plaintiffs”) assert in their Complaint that 


Plaintiff William Ward executed a loan agreement for the purchase of a 2024 GMC Sierra 1500  


from WindingMakia Automotive Group, LLC d/b/a Winding Chevrolet GMC (“Winding 


Chevrolet”). Plaintiffs claim that during the execution of the 2024 GMC Contract, Winding 


Chevrolet agreed to accept as trade-in a 2023 Chevrolet Silverado and that Winding Chevrolet 


further agreed to pay off the remaining balance on the 2023 Chevrolet Silverado. Notably, on 


March 27, 2023, Plaintiff William Ward entered into a Retail Installment Sale Contract for the 


purchase of a 2023 Chevrolet Silverado, which was assigned to GM Financial and which granted 


GM Financial a security interest in the vehicle. Ultimately, Plaintiffs claim that Winding Chevrolet 


failed pay off the remaining balance on the 2023 Chevrolet Contract and that GM Financial 


continued to make attempts to receive payment for the 2023 Chevrolet from Plaintiffs despite 


Winding Chevrolet having agreed to pay off the remaining balance. Plaintiffs’ claims against GM 
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Financial in this lawsuit fall squarely within the scope of the arbitration provision in the 2023 


Chevrolet contract because they “arise[ ] from or relate[ ] to” Plaintiff William Ward’s account. 


Accordingly, all of Plaintiffs’ claims against GM Financial fall within the broad scope of the 


arbitration provision. GM Financial therefore moves for an order compelling Plaintiff to arbitrate 


their claims against GM Financial and stay the case pending binding arbitration. 


II. FACTUAL BACKGROUND 


On or about March 27, 2023, Plaintiff William Ward entered into a Retail Installment 


Contract (“2023 Chevrolet Contract”) to finance the purchase of a 2023 Chevrolet Silverado 


(“2023 Chevrolet”) from Patriot Chevrolet of Darlington (“Dealer”) in Darlington, South Carolina. 


See Affidavit of Lonnie Wilson, Jr. attached hereto as Exhibit A (hereinafter, “Wilson Aff.”) ¶ 4; 


id. Ex. 1. The Dealer immediately assigned and transferred its entire interest in the Contract and 


related documents to GM Financial. See Wilson Aff. ¶ 6; id. Ex. 1 at 5. GM Financial provided 


the financing for the Contract. See Wilson Aff. ¶ 8. The Contract also contains an arbitration 


provision (the “Arbitration Provision”), which states in relevant part as follows: 


ARBITRATION PROVISION 
PLEASE REVIEW - IMPORTANT  - AFFECTS YOUR LEGAL RIGHTS 


1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US 
DECIDED BY ARBITRATION AND NOT IN COURT OR BY JURY TRIAL. 
2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO 
PARTICIPATE AS A CLASS REPRESENTATIVE OR CLASS MEMBER ON ANY 
CLASS CLAIM YOU MAY HAVE AGAINST US INCLUDING ANY RIGHT TO CLASS 
ARBITRATION OR ANY CONSOLIDATION OF INDIVIDUAL ARBITRATIONS. 
3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY 
MORE LIMITED THAN IN A LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE 
WOULD HAVE IN COURT MAY NOT BE AVAILABLE IN ARBITRATION. 


Any claim or dispute, whether in contract, tort, statute or otherwise (including the interpretation 
and scope of this Arbitration Provision, any allegation of waiver of rights under this Arbitration 
Provision, and the arbitrability of the claim or dispute), between you and us or our employees, 
agents, successors or assigns, which arises out of or relates to your credit application, purchase or 
condition of this Vehicle, this contract or any resulting transaction or relationship (including any 
such relationship with third parties who do not sign this contract) shall, at your or our election, be 
resolved by neutral binding arbitration and not by a court action. If federal law provides that a 
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claim or dispute is not subject to binding arbitration, this Arbitration Provision shall not apply to 
such claim or dispute.  Any claim or dispute is to be arbitrated by a single arbitrator on an 
individual basis and not as a plaintiff in a collective or representative action, or a class 
representative or member of a class on any class claim. The arbitrator may not preside over a 
consolidated, representative, class, collective, injunctive, or private attorney general action. You 
expressly waive any right you may have to arbitrate a consolidated, representative, class, 
collective, injunctive, or private attorney general action. You or we may choose the American 
Arbitration Association (www.adr.org) or National Arbitration and Mediation (www.namadr.com) 
as the arbitration organization to conduct the arbitration. If you and we agree, you or we may 
choose a different arbitration organization. You may get a copy of the rules of an arbitration 
organization by contacting the organization or visiting its website.  


***** 


Any arbitration under this Arbitration Provision shall be governed by the Federal Arbitration Act 
(9 U.S.C §§ 1 et seq.) and not by any state law concerning arbitration. Any award by the arbitrator 
shall be in writing and will be final and binding on all parties, subject to any limited right to appeal 
under the Federal Arbitration Act.  


***** 


This Arbitration Provision shall survive any termination, payoff or transfer of this contract. If any 
part of this Arbitration Provision, other than waivers of class rights, is deemed or found to be 
unenforceable for any reason, the remainder shall remain enforceable.  


See Ex. 1 to Wilson Aff. at 4. Plaintiff William Ward also signed a provision in the 2023 Chevrolet 


Contract that reads: 


By its terms, the Arbitration Provision signed by Plaintiff William Ward binds Plaintiffs to 


arbitrate their claims against GM Financial. However, rather than initiate arbitration in accordance 


with the Arbitration Provision, Plaintiffs filed their complaint in this Court on December 2, 2024. 


Subsequently, Plaintiffs filed their amended complaint in this Court on February 14, 2025 (the 


“Complaint”). The Complaint alleges that GM Financial continued attempts to collect the 
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remaining balance on Plaintiff William Ward’s 2023 Chevrolet despite Plaintiff William Ward 


having entered into an agreement with Winding Chevrolet for Winding Chevrolet to pay off the 


remaining balance owed on the 2023 Chevrolet. See generally Compl. Based on these allegations 


Plaintiffs assert claims against GM Financial for negligence, gross negligence, negligence per se, 


unfair trade practices, quantum meruit / unjust enrichment, unclean hands, and outrage. See id.


Plaintiffs seek actual damages, punitive damages, treble damages, attorney’s fees and costs from 


GM Financial. See id. As explained below, all of Plaintiffs’ claims against GM Financial should 


be compelled to arbitration and stayed.  


III. ARGUMENT 


Under the facts set forth above, federal law mandates enforcement of the Arbitration 


Agreement. All of Plaintiffs’ claims against GM Financial must be submitted to binding arbitration 


and stayed.  


A. Arbitration Agreements Are Presumptively Valid. 


The FAA establishes that an arbitration agreement “shall be valid, irrevocable, and 


enforceable.” 9 U.S.C. § 2. Congress enacted the FAA to overcome long-standing judicial hostility 


toward pre-dispute arbitration agreements. Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 


270 (1995). Through passage of the FAA, Congress placed arbitration agreements “upon the same 


footing as other contracts.” Shearson/Am. Express, Inc. v. McMahon, 482 U.S. 220, 225-26 (1987) 


(quoting Scherk v. Alberto-Culver Co., 417 U.S. 506, 511 (1974)). Indeed, the purpose behind the 


FAA is to promote the enforceability of arbitration agreements. See Volt Info. Scis., Inc. v. Bd. of 


Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 476 (1989) (the federal policy underlying the 


FAA “is simply to ensure the enforceability, according to their terms, of private agreements to 


arbitrate”). To accomplish this goal, the FAA provides for a stay of proceedings in federal courts 
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when a dispute is referable to arbitration, and provides for orders compelling arbitration when one 


party has failed, neglected, or refused to comply with an arbitration agreement. 9 U.S.C. §§ 3-4. 


“By its terms, the Act leaves no place for the exercise of discretion by a district court, but instead 


mandates that district courts shall direct the parties to proceed to arbitration on issues as to which 


an arbitration agreement has been signed.” Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 


(1985) (emphasis in original). 


Thus, Congress, through its passage of the FAA, and the Supreme Court, through its 


interpretation of the Act, have together created a strong federal policy favoring the enforcement of 


arbitration agreements. Indeed, these policies are so strong that, “as a matter of federal law, any 


doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, whether 


the problem at hand is the construction of the contract language itself or an allegation of waiver, 


delay, or a like defense to arbitrability.” Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 


460 U.S. 1, 24-25 (1983); see also Indus. Wire Prods., Inc. v. Costco Wholesale Corp., 576 F.3d 


516, 520 (8th Cir. 2009) (quoting MedCam, Inc. v. MCNC, 414 F.3d 972, 974 (8th Cir. 2005)) 


(“The scope of an arbitration agreement is given a liberal interpretation, with any doubts resolved 


in favor of arbitration.”). It is against the backdrop of this strong federal policy of encouraging 


arbitration that the Court must evaluate the merits of GM Financial’s Motion. 


B. The Arbitration Provisions Are Enforceable Under the FAA. 


An arbitration agreement is enforceable under the FAA if the following requirements are 


met: (1) the existence of a written agreement to arbitrate claims, (2) a nexus to interstate 


commerce, and (3) coverage of the claims by the arbitration clause. 9 U.S.C. § 2. Each of these 


elements is satisfied in this case. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 M


ar 27 4:48 P
M


 - W
ILLIA


M
S


B
U


R
G


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4500502


Page 79 of 288







60384544 v1 7 


1. A Valid, Written Arbitration Agreement Exists.


a. William Ward signed the 2023 Chevrolet Contract. 


There is unquestionably a valid, written arbitration agreement here. Plaintiff William Ward 


agreed to the Arbitration Provision in his 2023 Chevrolet Contract by signing the Contract at 


account origination. See Ex. 1 to Wilson Aff. The 2023 Chevrolet Contract unquestionably 


contains a written Arbitration Provision, to which Plaintiff William Ward expressed his clear 


intention to be bound by signing the Contract. See Ex. 1 to Wilson Aff. at 4–5. Thus, the first 


prerequisite to enforcement of the parties’ Arbitration Provision is undoubtedly satisfied here.   


b. Charlotte Ward is estopped from avoiding arbitration. 


As an initial matter, it is unclear what standing Plaintiff Charlotte Ward has to assert any 


claims against GM Financial. Specifically, Plaintiff Charlotte Ward is not a party to either of the 


contracts at issue in this case and has no privity of contract with GM Financial. See Ex. 1 to Wilson 


Aff; see generally Compl. Nevertheless, to the extent Plaintiff Charlotte Ward attempts to argue 


that she never directly assented to the terms of the Arbitration Provision and is not a “signatory,” 


she is still bound to the Arbitration Provision under the doctrine of equitable estoppel.  


“South Carolina has recognized several theories that could bind nonsignatories to 


arbitration agreements under general principles of contract and agency law, including (1) 


incorporation by reference, (2) assumption, (3) agency, (4) veil piercing/alter ego, and (5) 


estoppel.” Dixon v. Pattee, 898 S.E.2d 158, 170 (S.C. Ct. App. 2023) (quoting Wilson v. Willis, 


827 S.E.2d 167, 174 (S.C. 2019)). Here, Plaintiff Charlotte Ward is estopped from refusing to 


comply with the Arbitration Provision. See id. (“[A] party may be estopped from asserting that the 


lack of his signature on a written contract precludes enforcement of the contract’s arbitration clause 


when he has consistently maintained that other provision of the same contract should be enforced 
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to benefit him.”) (emphasis in original); see also Pearson v. Hilton Head Hosp., 733 S.E.2d 597, 


604 (S.C. Ct. App. 2012) (“When ‘a signatory seeks to enforce an arbitration agreement against a 


non-signatory, the doctrine estops the non-signatory from claiming that he is not bound to the 


arbitration agreement when he received a ‘direct benefit’ from a contract containing an arbitration 


clause.’”) (quoting Jackson v. Iris.com, 524 F.Supp. 2d 742, 749 (E.D. Va. 2007)). 


Plaintiff Charlotte Ward is asserting claims against GM Financial which directly rely upon 


the 2023 Chevrolet Contract between Plaintiff William Ward and GM Financial. See generally 


Compl. Specifically, the entirety of Plaintiffs’ Complaint against GM Financial relates to GM 


Financial allegedly continuing to demand that Plaintiffs make payments under the terms of the 


2023 Chevrolet Contract despite Plaintiff William Ward previously agreeing with Winding 


Chevrolet that Winding Chevrolet would pay off the remaining balance. See generally Compl. 


Accordingly, Plaintiff Charlotte Ward seeks to receive a direct benefit in the way of damages and 


judgment against GM Financial as it relates to the 2023 Chevrolet and Plaintiff William Ward’s 


contractual responsibilities under the 2023 Chevrolet Contract. Because Plaintiffs’ claims against 


GM Financial would not arise despite the existence of the 2023 Chevrolet Contract and are reliant 


upon the same, Plaintiff Charlotte Ward is estopped from avoiding arbitration of these claims. See 


Pearson, 733 S.E.2d at 600 (“To allow [a plaintiff] to claim the benefit of the contract and 


simultaneously avoid its burdens would both disregard equity and contravene the purposes 


underlying enactment of the Arbitration Act.”); Dixon, 898 S.E.2d at 171 (“[A] party may not rely 


on the contract when it works to its advantage, and repudiate it when it works to its disadvantage.”) 


(quoting Pearson, 733 S.E.2d at 604).   


Notwithstanding the foregoing, the Arbitration Provision explicitly states that it applies to 


“[a]ny claim or dispute . . . which arises out of or relates to your credit application, purchase or 
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condition of this Vehicle, this contract or any resulting transaction or relationship (including any 


such relationship with third parties who do not sign this contract).” See Ex. 1 to Wilson Aff. 


at 4 (emphasis added). Accordingly, the express terms of the Arbitration Provision apply to claims 


of non-signatories such as Plaintiff Charlotte Ward which relate to the 2023 Chevrolet Contract.  


2. The Parties’ Transaction Involved and/or Affected Interstate 
Commerce. 


Plaintiff William Ward’s credit transaction affects interstate commerce, thus satisfying the 


second prerequisite to enforcement of the parties’ arbitration agreements. It is now beyond dispute 


that the delivery, transfer, or movement of goods, services, or other articles of commerce “across 


state lines has long been recognized as a form of ‘commerce’” Camps Newfound/Owatonna, Inc. 


v. Town of Harrison, 520 U.S. 564, 573 (1997); see also, Lewis v. BT Inv. Managers, Inc., 447 


U.S. 27, 36 (1980); Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 194, 6 L. Ed. 23, 69 (1824). This is 


particularly true where it is money that is the “article” delivered, transferred, or moved across state 


lines. See, e.g., Ford Motor Co. v. Milhollin, 444 U.S. 555, 559–60 (1980) (discussing “commerce 


in credit” in connection with the federal Truth-in-Lending Act); United States v. Owens, 159 F.3d 


221, 226 (6th Cir. 1998); Rota-McLarty v. Santander Consumer USA Inc., 700 F.3d 690, 697 (4th 


Cir. 2012) (finding “reliance upon funds from a foreign source in a transaction is sufficient to 


implicate the FAA.”).  


Further, the term “involving commerce” in the FAA has been interpreted as the functional 


equivalent of the more familiar term “affecting commerce” and “encompasses a wider range of 


transactions than those actually ‘in commerce’–– that is, ‘within the flow of interstate commerce.’” 


Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56 (2003) (citing Allied Bruce Terminix Co., 513 


U.S. 265, 273 (1995)). “Congress’s Commerce Clause power ‘may be exercised in individual cases 


without showing any specific effect upon interstate commerce’ if in the aggregate the economic 
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activity in question would represent ‘a general practice . . . subject to federal court.’” Citizens 


Bank, 539 U.S. at 56–57 (citing Mandeville Island Farms, Inc. v. American Crystal Sugar Co., 


334 U.S. 219, 236 (1948)). “To ascertain whether an arbitration agreement implicates interstate 


commerce and the FAA, ‘the court must examine the agreement, the complaint, and the 


surrounding facts,’ focusing particularly on 'what the terms of the contract specifically require for 


performance.” Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 380, 759 S.E.2d 


727, 732 (2014). 


Given these standards, Plaintiff William Ward’s credit transaction unquestionably involved 


and/or affected interstate commerce. Plaintiffs are South Carolina residents and Plaintiff William 


Ward purchased the 2023 Chevrolet in South Carolina. See Wilson Aff. ¶ 4; id. Ex. 1; see also 


Compl. ¶¶ 1-2. This purchase was financed by GM Financial, a Delaware corporation which 


maintains its principal place of business in the State of Texas. See Wilson Aff. ¶ 3. Plaintiff 


William Ward made payments on the 2023 Chevrolet Contract to GM Financial. See id. ¶ 8. 


Therefore, because the proceeds from the 2023 Chevrolet Contract were used by Plaintiff William 


Ward to purchase the 2023 Chevrolet, and the 2023 Chevrolet Contract was funded by a foreign 


entity, it is evident that the subject transaction affects interstate commerce. It is also recognized 


that the FAA applies to transactions involving the sale of automobiles, which was the object of the 


transaction here. See United States v. Evans, 272 F.3d 1069, 1080 (8th Cir. 2001) (noting that 


purchase of vehicle “is sufficient, by itself, to have an effect on interstate commerce”). The 


purchase thus affected commerce for this additional reason. 


Moreover, the credit transaction involved and/or affected interstate commerce because it 


was extensively regulated by the federal government by virtue of its plenary powers under the 


Commerce Clause. For example, credit agreements such as the one at issue must comply with 
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several federal laws and regulations, including the federal Truth-in-Lending Act and the FTC 


“holder in due course” rule, both of which have as their genesis the Commerce Clause. See, e.g.,


Mourning v. Family Publ'n Serv., 411 U.S. 356, 377 (1973) (the power to enact the Truth-in-


Lending Act was granted to Congress under the Commerce Clause); FTC v. P. Lorillard Co., 283 


F. 999, 1002–03 (S.D.N.Y. 1922), aff'd, 264 U.S. 298 (1924) (the FTC's power to enact rules and 


regulations derives from Congress's power under the Commerce Clause). Since “[t]he financing 


transaction, itself, must comply with federal laws and regulations including the Truth-in-Lending 


Act . . . a nexus between the arbitration agreement in this case and interstate commerce [exists].” 


First Family Fin. Serv., Inc. v. Fairley, 173 F. Supp. 2d 565, 573 (S.D. Miss. 2001); see also 


Wilson v. Par Builders II, Inc., 879 F. Supp. 1197, 1189–90 (M.D. Fla. 1995) (noting that a 


transaction governed by the Truth-in-Lending Act affected interstate commerce). Because of the 


undisputed federal regulation of the loan transaction, it necessarily follows that the Contract 


“affects” interstate commerce so as to bring into play the FAA. 


Lest there remain any doubt as to the applicability of the FAA to the arbitration agreements, 


the Arbitration Provision also expressly provides that it is governed by the FAA. See Ex. 1 to 


Wilson Aff. at 4.  Indeed it states, “[a]ny arbitration under this Arbitration Provision shall be 


governed by the Federal Arbitration Act (9 U.S.C. §§ 1 et seq.) and not by any state law concerning 


arbitration.” See id. When a contract expressly provides that the transaction involves interstate 


commerce within the meaning of the FAA, a court will and must enforce the stipulation and apply 


the FAA to the arbitration agreement contained in the contract. See Staples v. Money Tree, Inc., 


936 F. Supp. 856, 858 (M.D. Ala. 1996); see also Am. Gen. Life & Acceptance Ins. Co. v. Wood, 


429 F.3d 83, 87 (4th Cir. 2005) (stating that whether the transaction involves interstate commerce 


"is evidenced by the agreement"); McCutcheon v. THI of S.C. at Charleston, LLC, No. 2:11-CV-
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02861, 2011 WL 6318575, at *5 (D.S.C. Dec. 15, 2011) (“Courts look to the terms of the 


arbitration agreement itself as evidence of whether the transaction involves interstate commerce.”). 


Accordingly, whether by the agreed-upon choice that the FAA shall apply, or by the fact that the 


transaction involves interstate commerce, there can be no doubt that the FAA applies to this matter. 


Therefore, the Arbitration Provision satisfies the second prerequisite to enforcement under the 


FAA. 


3. The Broad Language in the Arbitration Provision covers the Claims in 
This Action. 


Finally, the Arbitration Provision is unquestionably broad enough in scope to encompass 


the claims in this action. When determining the scope of an arbitration provision, the Court must 


look to the factual allegations of the complaint and determine whether the claims alleged therein 


touch and concern matters covered by the arbitration provisions. See Am. Recovery Corp. v. 


Computerized Thermal Imaging, Inc., 96 F.3d 88, 93 (4th Cir. 1996). Additionally, “due regard 


must be given to the federal policy favoring arbitration, and ambiguities as to the scope of the 


arbitration clause itself resolved in favor of arbitration.” Volt Info. Sci., Inc. v. Bd. of Trustees of 


Leland Stanford Jr. Univ., 489 U.S. 468, 476 (1989). 


The presumption of arbitrability, created by the mere existence of an arbitration clause, can 


be overcome only if “it may be said with positive assurance that the arbitration clause is not 


susceptible of an interpretation that covers the asserted dispute. Doubts should be resolved in favor 


of coverage.” AT&T Techs., Inc. v. Communications Workers of Am., 475 U.S. 643, 650 (1986) 


(quoting United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582–83 (1960)). 


Furthermore, in order to exclude a claim from arbitration, there must be an express provision 


within the original contract between the parties that excludes a particular grievance.  See United 


Steelworkers, 363 U.S. at 584–85. 
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In construing arbitration clauses, courts have distinguished between “broad” clauses that 


purport to cover all disputes “arising out of” or “relating to” an agreement, and “narrow” clauses 


that limit arbitration to specific types of disputes. Specifically, the presumption of arbitrability is 


“strengthened when an arbitration clause is broadly written.” See Landers v. Federal Deposit Ins. 


Corp., 739 S.E.2d 209, 214 (S.C. 2013) (quoting AT&T Tech., Inc., 475 U.S. at 650). Here, as has 


been routinely held by courts within the Fourth Circuit and South Carolina, the Arbitration 


Provision must be construed as “broad”.  See e.g., Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001) 


(labeling as “broad” a clause that required arbitration of “any and all disputes . . . arising out of or 


in connection with [the agreement].”); Landers, 739 S.E. at 213 (“A clause which provides for 


arbitration of all disputes “arising out of or relating to” the contract is construed broadly.”); Prima 


Paint Corp v. Flood & Conklin Mfg. Co., 388 U.S. 395, 398 (1967) (labeling as “broad” a clause 


that required arbitration of “[a]ny controversy or claim arising out of or relating to this 


Agreement.”). It is within this framework that the Court must determine whether Plaintiffs’ claims 


are within the scope of the Arbitration Provision.  


As previously noted, the Arbitration Provision clearly encompasses the claims and 


allegations in this action. The Arbitration Provision in Plaintiff William Ward’s 2023 Chevrolet 


Contract applies to, in relevant part,  


Any claim or dispute, whether in contract, tort, statute or otherwise (including the 
interpretation and scope of this Arbitration Provision, and the arbitrability of the 
claim or dispute), between you and us or our employees, agents, successors or 
assigns, which arises out of or relates to your credit application, purchase or 
condition of this Vehicle, this contract or any resulting transaction or relationship 
(including any such relationship with third parties who do not sign this contract) 
shall, at your or our election, be resolved by neutral binding arbitration and not by 
a court action. 


See Ex. 1 to Wilson Aff. at 5.  
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Plaintiffs’ claims in this matter allege that GM Financial improperly made attempts to 


collect payments on the 2023 Chevrolet despite Plaintiff William Ward entering into an agreement 


with Winding Chevrolet in which Winding Chevrolet was to pay off the remaining balance of the 


2023 Chevrolet. See generally Compl. Based on these allegations, Plaintiff asserts causes of action 


against GM Financial under South Carolina state law for negligence, gross negligence, negligence 


per se, unfair trade practices, quantum meruit / unjust enrichment, unclean hands, and outrage. See 


id. Such claims fall within the broad scope of the Arbitration Provision in that they undoubtedly 


“arise[ ] from or relate[ ] to” the Contract—which granted GM Financial the security interest in 


the 2023 Chevrolet which supported any right to collect from Plaintiffs any past due amount on 


the 2023 Chevrolet. Therefore, Plaintiffs cannot show “with positive assurance that the arbitration 


clause is not susceptible of an interpretation that covers the asserted dispute.” AT&T Technologies, 


Inc., 475 U.S. at 650.  Accordingly, Plaintiffs’ claims are subject to arbitration. 


4. Any Question as to the Scope of the Arbitration Agreements Must Be 
Decided by the Arbitrator. 


To the extent the Court has any outstanding questions as to whether Plaintiffs’ claims fall 


within the scope of the Arbitration Provision, such questions of “arbitrability” are for the arbitrator 


to decide. Where an arbitration agreement contains a delegation provision that vests in an arbitrator 


the authority to determine threshold issues such as the scope of an arbitration clause, those issues 


must be compelled to arbitration. See Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 63, 67–71 


(2010); First Options, Inc. v. Kaplan, 514 U.S. 938, 943 (1995) (“Just as the arbitrability of the 


merits of a dispute depends upon whether the parties agreed to arbitrate that dispute . . . so the 


question ‘who has the primary power to decide arbitrability’ turns upon what the parties agreed 


about that matter.”).  
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In Rent-A-Center, the United States Supreme Court acknowledged the right of parties to 


include delegation clauses in arbitration agreements, whereby they “agree to arbitrate ‘gateway’ 


questions of ‘arbitrability,’ such as whether the parties have agreed to arbitrate or whether their 


agreement covers a particular controversy.” 561 U.S. at 68–69 (citing Howsam v. Dean Witter 


Reynolds, 537 U.S. 79, 83–85 (2002)). To be enforceable, the parties’ intent to arbitrate the issue 


of arbitrability must be demonstrated by “clear and unmistakable evidence.” Id. at 79; First 


Options, Inc., 514 U.S. at 944. Such evidence may include explicit language in a delegation 


provision or the incorporation of an arbitral forum’s rules that provide for delegation. See, e.g., 


Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 2020 WL 1922908, at *3 (D.S.C. Apr. 21, 2020) 


(“By incorporating the rules governing arbitration before the AAA and JAMS, the parties agreed 


to have [the question of arbitrability] resolved by arbitration.”); Green v. Rent-A-Center East, Inc., 


No. 0:15-cv-3245-MGL-TER, 2015 WL 8907452, at *3–4 (D.S.C. Nov. 24, 2015) (finding that 


the “clear and unmistakable” standard was satisfied by language stating that the arbitrator had 


exclusive authority “to resolve any dispute relating to the interpretation, applicability, 


enforceability, or formation of this Agreement”). 


The Supreme Court has clarified that “questions of arbitrability” include not only the scope 


of an arbitration provision, but also “allegation[s] of waiver, delay, or a like defense to 


arbitrability.” Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84–85 (2002) (quoting John 


Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557 (1964)). These procedural questions “are 


presumptively not for the judge, but for an arbitrator, to decide.” Id. (emphasis in original). Thus, 


“‘in the absence of an agreement to the contrary, . . . issues of procedural arbitrability, i.e., whether 


prerequisites such as time limits, notice, laches, estoppel, and other conditions precedent to an 


obligation to arbitrate have been met, are for the arbitrators to decide.’” Id. at 85 (quoting Revised 
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Uniform Arbitration Act § 6, comment 2, 7 U.L.A., at 13)) (emphasis in original). Thus, where a 


delegation provision delegates questions of arbitrability to an arbitrator, issues of waiver, laches, 


estoppel, or other procedural questions must be determined by an arbitrator rather than the court. 


See id.


It is clear and unmistakable that the Arbitration Provision delegates the gateway 


determinations of arbitrability of Plaintiffs’ claims, as well as questions of the arbitrability, 


interpretation and scope of the Arbitration Provision, to the arbitrator.  The Arbitration Provision 


clearly and unmistakably indicates that "[a]ny claim or dispute, whether in contract, tort, statute 


or otherwise (including the interpretation and scope of this Arbitration Provision, and the 


arbitrability of the claim or dispute) . . . shall, at your or our election, be resolved by neutral, 


binding arbitration and not by a court action."  See Ex. 1 to Wilson Aff. at 4. This is a typical broad 


delegation provision concerning the threshold issue of arbitrability, and according to 


overwhelming authority, the Court must compel arbitration of Plaintiffs’ claims without addressing 


the merits of the Plaintiffs’ potential challenges to arbitrability or the validity or enforceability of 


the Arbitration Provision. 


Courts in South Carolina have held that similarly worded delegation provisions constitute 


“clear and unmistakable” evidence of the parties’ intent to delegate threshold issues to the 


arbitrator. See, e.g., Damico v. Lennar Carolinas, LLC, 430 S.C. 188, 199, 844 S.E.2d 66, 72 (S.C. 


Ct. App. 2020) (finding that issues of validity or enforceability were delegated to the arbitrator 


where the arbitration provision stated “All decisions respecting the arbitrability of any Dispute 


shall be decided by the arbitrator(s)”). As such, any question as to the scope of the arbitration 


provisions must be arbitrated. 
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Moreover, if the express delegation provision were not enough (which it is), the Arbitration 


Provision’s incorporation of the rules of the American Arbitration Association (“AAA”) and 


National Arbitration and Mediation (“NAMS”) provides further evidence of intent to delegate 


questions of arbitrability. When parties explicitly incorporate rules that empower an arbitrator to 


decide issues of arbitrability, such as the arbitral forum’s rules, the incorporation serves as clear 


and unmistakable evidence of the parties’ intent to delegate such issues to an arbitrator. See Ward, 


2020 WL 1922908, at *3; Green, 2015 WL 8907452, at *4 (recognizing that “a majority of circuit 


courts . . . have held that the ‘clear and unmistakable’ standard is met when, in addition to the 


expansive language of delegation, an arbitration clause incorporates a specific set of rules that 


authorize arbitrators to determine arbitrability”). 


The Arbitration Provision here expressly incorporates the rules of both the AAA and 


NAMS. See Ex. 1 to Wilson Aff. at 4 (“You or we may choose the American Arbitration 


Association (www.adr.org) or National Arbitration and Mediation (www.namadr.com) as the 


arbitration organization to conduct the arbitration . . .”). The rules for both of these arbitral forums 


allow for the arbitrator to decide questions regarding an arbitration agreement's scope or 


enforceability. See Am. Arbitration Assn. Consumer Arbitration Rules, www.adr.org, Rule R-


14(a), attached hereto as Exhibit B (“The arbitrator shall have the power to rule on his or her own 


jurisdiction, including any objections with respect to the existence, scope, or validity of the 


arbitration agreement or to the arbitrability of any claim or counterclaim.”); see also NAMS 


Comprehensive Dispute Resolution Rules and Procedures, www.namadr.com, Rule 17(b), 


attached hereto as Exhibit C (“The Arbitrator(s) shall have the authority to determine jurisdiction 


and arbitrability including, but not limited to, any issue regarding the validity, existence, 


formation, or scope of the agreement under which Arbitration is being sought, and the proper 
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parties to the Arbitration.”). Thus, agreements such as these authorize the arbitrator to decide issues 


of arbitrability and have routinely been upheld under the doctrine announced in First Options, 


discussed above.  


Therefore, because the parties clearly and unmistakably delegated the threshold 


determination of arbitrability to an arbitrator, this Court cannot consider any challenges that 


Plaintiffs may raise to the enforceability of the Arbitration Provision or their application to 


Plaintiffs’ claims. Such issues must instead be determined by an arbitrator. 


C. The Court Should Stay the Claims Against GM Financial Pending the 
Outcome in Arbitration. 


This Court should not only compel arbitration of Plaintiffs’ claims, but it should also stay 


the claims against GM Financial pending arbitration. Section 3 of the FAA addresses the procedure 


for handling cases that are referable to arbitration, stating: 


If any suit or proceeding be brought in any of the courts of the 
United States upon any issue referable to arbitration under an 
agreement in writing for such arbitration, the court in which such 
suit is pending, upon being satisfied that the issue involved in such 
suit or proceeding is referable to arbitration under such an 
agreement, shall on application of one of the parties stay the trial 
of the action until such arbitration has been had in accordance 
with the terms of the agreement, providing the applicant for the stay 
is not in default in proceeding with such arbitration. 


9 U.S.C. § 3 (emphasis added). Thus, under the FAA, a court must stay an action where the claims 


have been compelled to arbitration. See Smith v. Spizzirri, 601 U.S. 472, 478–79 (2024) (“When a 


district court finds that a lawsuit involves an arbitrable dispute, and a party requests a stay pending 


arbitration, § 3 of the FAA compels the court to stay the proceedings.”). Accordingly, in 


conjunction with compelling Plaintiffs’ claims to arbitration, GM Financial moves the Court to 


stay Plaintiffs’ claims against GM Financial pending the outcome in arbitration.  
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IV. CONCLUSION 


WHEREFORE, Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial 


requests that this Court compel arbitration of Plaintiffs’ claims against it in this matter and stay the 


claims pending their outcome in arbitration.  


Dated: March 27, 2025 Respectfully Submitted, 


s/ Richard C. Keller  
Richard C. Keller (74094) 
Burr & Forman, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Telephone: (205) 251-3000 
E-mail:rkeller@burr.com 


ATTORNEY FOR AMERICREDIT FINANCIAL 


SERVICES, INC. D/B/A GM FINANCIAL 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the foregoing document by Notice of Electronic 
Filing, or, if the party served does not participate in Notice of Electronic Filing, by U.S. First Class 
Mail, hand delivery, fax or email on this the 27th day of March, 2025: 


Katherine M. Ryan 
Alexander S. Hogsette 
E. Hood Temple 
Hatfield Temple Law, LLC 
170 Courthouse Square 
Florence, SC 29503 
kmryan@htlawsc.com 
ashogsette@htlawsc.com 
ehtemple@htlawsc.com  


Attorneys for Plaintiffs 


s/ Richard C. Keller  
OF COUNSEL 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


WILLIAM WARD AND CHARLOTTE 
WARD, 


Plaintiffs, 


vs. 


GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 


AFFIDAVIT OF LONNIE WILSON, JR. IN SUPPORT OF AMERICREDIT 
FINANCIAL SERVICES, INC. D/B/A GM FINANCIAL’S MOTION TO COMPEL 


ARBITRATION AND STAY CASE 


BEFORE ME, the undersigned authority, personally appeared Lonnie Wilson, Jr., who, 


first being duly sworn on oath, deposes and says of his personal knowledge that: 


1. My name is Lonnie Wilson, Jr., and I am employed as Vice President Loss 


Recovery for AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM Financial”).  I am 


over the age of twenty-one (21) years and competent to testify to the matters contained herein. 


2. I am familiar with the operations and record-keeping of GM Financial and make 


this affidavit based on personal knowledge that I have obtained through my employment and 


experience at GM Financial, my review of GM Financial’s corporate records, as well as my review 


of records received by GM Financial from Patriot Chevrolet of Darlington (“Dealer”). 


3. GM Financial is a Delaware corporation and maintains its principal place of 


business in the State of Texas.  GM Financial is a d/b/a for AmeriCredit Financial Services, Inc. 


AFFIDAVIT OF LONNIE WILSON, 
JR. IN SUPPORT OF 


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 
FINANCIAL’S MOTION TO 


COMPEL ARBITRATION AND 
STAY CASE  
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4. On March 27, 2023, William Ward (“Ward”) entered into a Retail Installment Sale 


Contract (the “Contract”) with the Dealer in Darlington, South Carolina, to finance the purchase 


of a 2023 Chevrolet Silverado (the “Vehicle”).  A true and correct copy of the Contract is attached 


hereto as Exhibit 1. 


5. The Contract contains an arbitration provision (the “Arbitration Agreement”), 


which provides that any and all disputes between the parties would be subject to binding 


arbitration.  (See id.) 


6. The Dealer immediately assigned and transferred its entire interest in the Contract 


and related documents to GM Financial.   


7. GM Financial has not assigned the Contract to any other entity, and GM Financial 


is the current owner of the Contract. 


8. GM Financial financed Ward’s purchase of the Vehicle in part with capital sources 


from outside the State of South Carolina, and any payments made pursuant to the Contract were 


ultimately to be deposited in an account of GM Financial located outside the State of South 


Carolina as well.  In addition, all of the paperwork involved in assigning the Contract and funding 


Ward’s purchase of the Vehicle was also transferred between the Dealer’s offices in Darlington, 


South Carolina and GM Financial’s offices Texas. 


9. The document attached hereto as Exhibit 1 is a business record of GM Financial 


that GM Financial received from the Dealer upon assignment of the Contract to GM Financial.  


This record was kept and maintained in the regular and routine course of GM Financial’s business 


by a person or persons with knowledge of and a business duty to maintain, record, or transmit such 


records.  It is a regular and routine practice of GM Financial to keep and maintain such records. 


FURTHER AFFIANT SAYETH NAUGHT. 
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LW 553-SC-ARB-eps 8/22 
RETAIL INSTALLMENT SALE CONTRACT - SIMPLE FINANCE CHARGE 


(WITH ARBITRATION PROVISION) 


Buyer Name and Address 
(Including County and Zip Code) 
William Brian Ward 
211 Neely Matthews Rd 
Coward (florence), SC 29530 


Cell: (843) 992-1553* 


Co-Buyer Name and Address 
(Including County and Zip Code) 


N/A 


Cell: 


Seller-Creditor (Name and Address) 


Patriot Chevrolet of Darlington 
1050 Lochend Drive 
Darlington, SC 29532 


Email: walker411@aol.com Email: 


You, the Buyer (and Co-Buyer, if any), may buy the vehicle below for cash or on credit. By signing this contract, you choose to buy the vehicle on 
credit under the agreements in this contract. You agree to pay the Seller - Creditor (sometimes 'we' or 'us" in this contract) the Amount Financed 
and Finance Charge in U.S. funds according to the payment schedule below. We will figure your finance charge on a daily basis. The Truth-In-
Lending Disclosures below are part of this contract. 


New/Used ' Year Make and Modal Vehicle Identification Number Primary •Use•For Which Purchased 


NEW 2023 CHEVROLET SILVERADO 3GCPABEK9PG200575 
Personal, family, or household unless 


otherwise indicated below 
O business 
(=1 eigliouiturtii O  N/A 


FEDERAL TRUTH-IN-LENDING DISCLOSURES 
ANNUAL 


PERCENTAGE 
RATE 


The cost of 
your credit as 
a yearly rate. 


3.90 % 


FINANCE 
CHARGE 
The dollar 


amount the 
credit wit 
coat you. 


$ 4,875.68 


Amount 
Financed 


The amount of 
credit provided 


toyou or 
on.your behalf_ 


$ 46,849,72 


Total of 
Payments 


The amount you 
will have paid after 
you have made all 


payments as 
scheduled. 


$ 51.725.40 


- 
Total Sale 


Price 
The total cost of 


your purchase on 
credit including 


your down 
payment of 


g 1.000.00 is 


$ 52.725,40 


Your Payment Schedule Will Be: (e) means an estimate 
Number of 
Payments 


Amount of 
Payments 


When Payments 
Are Blue 


60 $ 862.09 Monthly beginning 5/11/2023 


N/A g N/A N/A 


N/A 


Late Charge. if 


5% of the pen 


$ 23.00 if 


a payment is not received in full 


ol the payment that is tate. with 


you bought the vehicle primarily 


charge doter amounts as allowed 


you pay early, you will not hmie 


YOU are giving a security interest 


See this contract for 


in full before the scheduled 


within 10 days after it is due you will 
of $ 920 . The charge 


"elate charge of 


will net exceed 


charge the maximum 


Carolina Consumer 


nonpayment detautt 


a minimum charge 


for persona]. family. or.household 


by S.C. Code Ann. 


to pay a penalty. 


in the vehicle being 


more ilormation including 


date and security 


use. We may 


37.1.109 of the South 


purchased. 


information about 


interest 


end minimum late 


Protection Code. 


Prepayment. tt 


Security Matfett. 


Additional Information: 


any required repayment 


Returned Check Charge: You agree to pay -a 
charge of $30.00 if any check you give us is 
dishonored. 


❑ It this boa is checked, the fallowing late charge applies 
to vehicles purchased primarily for business or 


aguic.ultural use. 


if a payment is not received in lull within  N/A 


days sifter it is due. you will pay a tate charge of 
$  N/A  or  N/A  % at the part of the 


payment that is tate, whrchever is less. 


If this box le not checked, the late charge In the-Federal 


Truth-In-Lending Disclosures' still applies, 


OPTIONAL GAP CONTRACT A gap contact (debt carceltation 
contract is rot witted to ob aln aidit and kali not be profiled 
visas you sign baton ant agree b nay the extra Jorge. it you 
cheese ka buy a gap contract. the them is shown in itemie ot 
the Iledzation of Amount Rnereed. See your gap contact to 
debit on the lours and coalitions it provides. It is a part of this 
contact 


N/A  loos. 


N/A 
Name of Gap Contract 


1 *tittle buy agapcortart. 


Buyer Ran, x  N/A 


Agreement is Arbitrate: By signing below, you agree that pursuant to the Atitratice Provision on page 4 of this contract, you or we may elect to resolve eery dispute by neutral. tinting 
arbitration and court action e Arbitration Provision for additional Vendee concerning the agreement to otitis*. 


Buyer Signs  Co-Buyer Signs X  N/A 


NOTICE: ANY HOLDER OFTHIS CONSUMERCREDITCONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES WHICH 
THE DEBTOR COULD ASSERT AGAINST THE SELLER OF woos OR SERVICES OBTAINED PURSUANT HERETO OR 
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT .EXCEED AMOUNTS PAID BY 
THE DEBTOR HEREUNDER. 


The preceding NOTICE applies only to goods or services obtained primarily for personal, family, or household use. In all other 


cases, Buyer will not assert against any subsequent holder or assignee of this contract arty claims or defenses the Buyer (debtor) 
may have against the Seiler, or against the manufacturer of the vehicle or equipment obtained under this contract. 


Buyer Signs   Co-Buyer Signs x  N/A LAW 553-SC-A13B-eps 8.22 vi Page 1 of 5 
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ITEMIZATION OF AMOUNT FINANCED 


1 Cash Price 


(including S  N/A  sales tax am $  507.22  010609 (m) $ 


2 Total Dow-payment 


Trade-fn N/A 
(Year) (Make) Node)) 


Gross Trade-M Allowance 


Less Pay Off Made By Seger to N/A


Equals Net Trade In 


+ Gash 
▪ othef Re bate(s ) 


+ Otter 


+ Other 


N/A 
N/A


(If total downpayment is nogg*, enter '0' and see 4J Wow) 


3 Unpaid Balance of Cash Price (1 minus 2) .


4 Other Charges Including Amounts Paid to Others on Your Behalf 


(Serer may keep part of these amounts): 


A Cost of Optional Credit Insurance Paid to Insurance Company or Companies 
Lite NIA 
Disability N/A 


B Vendor's Single Interest Insurance Paid to Insurance Company 


C Other Optional Insurance Paid to Insurance Company or Companies 


D Optional Gap Contract 


E Official Fees Paid to Government Agencies 


to N/A for N/A 
to N/A tor N/A 
to N/A for N/A 


47,277.22  (i )


N/A 
N/A 


S  N/A 
N/A 


g  1,000.00 
N/A 
N/A 
1,000.00  (2) 


46,277.22  (3) 


N/A 
N/A 
N/A 
N/A 


N/A 
N/A 
N/A 


F Goverment Taxes Not Included in Gash Price  N/A 
G Government License and/or Registration Fees 


License (40.00), EVR Fees (17.50) 


H Government Certificate of Tice Fees 


$  57.50 
15.00 


I Infrastructure Maintenance Fee  500.00 
J Other Charges (Seller must identify who is paid and describe purpose) 


to N/A for Prior Credit cr Leese Balance 


to N/A 
to N/A for N/A 
to N/A for N/A 
to N/A 
to N/A for N/A • $  N/A 
to N/A for N/A  $  N/A 
to N/A for N/A  $  N/A 
to N/A for N/A  $  N/A 
to N/A fix N/A 
to N/A 
to N/A 
to N/A 


$ _
for N/A 


$ 


N/A 
N/A 
N/A 
N/A


for N/A  $  r N/A 


for N/A 
tor N/A 
for WA 


Total Other Charges arid Amounts Paid to Otters on Your Behalf 


5 Amount Rnanced (3 + 4) 


$ N/A
N/A 
N/A 
N/A 


572.50 
46,849.72 


(4) 


(5) 


OPTION: 0 You pay no finance charge it the Amount Financed, 'tern 5, is paid in full on or before 
N/A  , Year i‘t/A cal FRI INITIALS  N/A 


El VENDOR'S SINGLE INTEREST INSURANCE (VSI insurance): ft the preceding box is checked. the 


Creditor MCP ires VSI Insurance tor the initial term of the contract to protect the Creditor for loss or damage 


to the vehicle (cceision, fire, theft, concealment, slop). VSI insurance is for the Creditor's sole protection. 


This insurance does not protect your interest in the vehicle. You, may cttoose the insurance company 


through which the VSI insurance is obtained. ft you elect to purchase VSI insurance through the 


Creditor, the cost of this Insurance is S  N/A and is also shown in Item 4B of the 


Itemization of Amount Financed. The coverage.is for the initial term ot,Ihe con wt. 


Buyer Signs e. ---C2--Co-Buyer Signs X  N/A


tretuntace. Thu may buy tie Wok* damage Macrame this contract 
tastes tor torrent, la Mow Who is arceptele to yr, You may 
She prom* the Allied -darrags IRILIIIIVe thiQUO en casting Pc' 
craned or caebried byyou hal is acceptable to us Tau am not required to 
buy 87{ of  Murano is obtain cis& unless the be *tang Vendors 
Script Irearest harems is reeined is chilled Wow 


It any insurance is checked bekrw. potties a Genital% from the 
wed inamice companies sit describe lie terms and =dittos 


Check the Insurance you want and sign below: 


Optional Credit Insurance 
El Credit Life: -El Buyer i: Co-Buyer 0 Both 


0 Credit Disability: 0 Buyer 0 Co-Buyer 0 Both 


Premium: 


Crock lie S N/A 


Credit Dirabrrity $ N/A 
Insurance Company Name N/A 
.N/A 
Home Office Address N/A 
N/A 
CONSUMER CREDIT INSURANCE IS NOT REQUIRED TO 
OBTAIN CREDIT AND WILL NOT BE PROVIDED UNLESS 
YOU SION AND AGREE TO- PAY THE ADDITIONAL COST. 
Your decision to buy or not buy crecRt de irearranos and roe& 
&Sabah insurance ant rid be a factor in the credit approval 
processAl you choose this insurance. the oost is shown in item 
4A of the Renato: ion of Amount Financed. Credit* insurance is 
based on your original payment tided*. This insurance may 
not pay all you are on tits contract I you make tale payments. 
Credit *ability Insurance does not cover airy Ircrease in your 
payment or in the number of Ferneries. Coverage for credit tile 
insurance and credit cisabity Minna! ends on the original due 
date for te last payment 'Ness a different term lot the insurance 
is storm below. 


Other Optional Insurance 


n N/A N/A 
Type of Insurance Term 


Premium 5 N/A 
Insurance Company Name N/A 
N/A 


Rome office Acktrese N/A 
N/A 
0 N/A N/A 


Type of Insurance Term 


Prendwn $ N/A • 
Insuranoo Company Name N/A 
N/A 


Home Mice Address NSA 
N/A 
Other °Owet irsurence is not required b obtain credit. Your 
decision to buy or not buy caber optional insurance will not be 
a factor in the creibtapproval process. It will not be provided 
Mess you sign and agree to pay the e7 Ira cost 


I ward fte optional credit insurance and other insurance 
checiord above. 


X N/A N/A 
Bilimr.Signature Date 


X N/A N/A 
Co-Buyer Signature Date 
0 IF CHECKED, THE TERM OF OPTIONAL CREDIT 


INSURANCE IS LESS THAN THE TERM . OF THIS 
CONTRACT, AS DESCRIBED ABOVE. 


X N/A N/A 
Buyer Signature Date 


THIS B4SURANCE DOES NOT INCLUDE INSURANCE 
ON YOUR LIABILITY FOR BODILY INJURY OR 
PROPERTY DAMAGE CAUSED TO OTHERS. 


LAW 553-SC-ARB-ells 8122 v1 Page 2 of 5 
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OTHER IMPORTANT AGREEMENTS 


I. FINANCE CHARGE AND PAYMENTS 
a. How we will figure Finance Charge. We will figure the 


Finance.Charge.on a daily basis at the Annual Percentage 
Rate on the unpaid part of the Amount Financed. 


b. How we will apply payments. We may apply each 
payment to the earned and unpaid part of the Finance 
Charge,. to the Amount Financed, and to .other• amounts 
you owe under this contract in any order, we choose as the 
law allows. 


c. How late payments or early payments change what 
you must pay. We based the Finance Charge, Total of 
Payments,' and Total Sale Price shown on page 1 of this' 
contract on the assumption that you will make every 
payment on the day it is due. Your Finance Charge, Total 
of Payments, and Total Sale Price will be more if you pay 
late and less if you pay early. Changes may take the form 
of a larger or smaller final payment or, at our option, more 
or fewer payments of the same amount as your scheduled 
payment with a smaller final payment We will send you a 
notice telling you about these changes before the final 
scheduled payment is due. 


d. You may prepay. You may prepay all or part of the unpaid 
part of the Amount Financed at any time without penalty. if 
you do so, you must pay the earned and unpaid part of the 
Finance Charge and all other amounts due up to the date 
of your PaymPflt 


e. You may refinance a balloon payment. A balloon 
payment is a scheduled payment that is more than twice 
as large as the average of your earlier scheduled 
payments. If you are buying the vehicle primarily for 
personal, family, or household use, you may refinance the 
balloon payment when 'due without penalty. The terms of 
the refinancing will be no less ,favorable to you than the 
terms of this contract. This provision does not apply if we 
adjusted your payment schedule to your seasonal or 
irregular income. 


2. YOUR OTHER PROMISES TO US 
a. If. the vehicle is damaged, destroyed, or missing. You 


agree to pay us all you owe under this contract even if the 
vehicle is damaged, destroyed, or missing. 


b. Using the vehicle. You agree not to remove the vehicle 
from the U.S. or Canada, or to sell, rent, lease, or transfer 
any interest in the vehicle or this contract without our 
written permission. You agree not to expose the vehicle to 
misuse, seizure, confiscation;  or irwoluritary.transfer. It we 
pay any repair bills, storage bills, taxes, fines, or charges 
on the vehicle, you agree to repay the amount when we 
ask for it. 


C. Security intereet. 
You give us a security interest in: 
• The vehicle and all parts or goods put on it 
• All money or goods received (proceeds) for the 


vehicle; 
• All insurance, maintenance, service, or other contracts 


we finance for you; and 
• All proceeds from insurance, maintenance, service, or 


other contracts we finance for yoU. This includes any 
refunds of premiums or charges from.the contracts. 


This secures payment of all you owe on this contract. It 
also secures your other agreements in this contract You 
will make sure the title shows our security interest (lien) in 
the vehicle. You will not allow any other security interest to 
be placed on the title without our written permission. 


d. Insurance you must have on the vehicle. 
You agree to hive physical damage insurance covering 
loss of or damage to the vehicle for • the term of this 
contract. The insurance must oaver our interest in the 
vehicle. You agree to name'us on your insurance policy, as 
loss payee. If you do not have this insurance, we may, if we 
choose, buy phypical damage insurance. If we decide to 
buy physical damage insurance,• we may either buy 
insurance that covers your interest and our interest in the 
vehicle, or buy insurance that covers only our interest. If 
we buy either type of insurance, we will tell you.which type 


and the charge you must pay. The charge will be the 
premium for the insurance and a finance charge computed 
at the Annual Percentage Rate shown on page 1 of this 
contract. 
If the vehicle is lost or damaged, you agree that we may 
use any insurance settlement to reduce what you owe or 
repair the vehicle. 


e. What happens to returned insurance, maintenance, 
service, or other contract charges. If we get a refund of 
insurance, maintenance, service, or other contract 
charges, you agree that we may subtract the refund from 
what you owe. 


3. IF YOU PAY LATE OR BREAK YOUR OTHER PROMISES 
a, You may owe late charges. You will pay a late charge on 


each late payment as shown on page 1 of this contract. 
Acceptance of a late payment or late charge does not 
excuse your late payment or mean that you may keep 
making late payments. 
If you pay late, we may also take the steps described below. 


b. You may have to pay all you owe at once. If you break 
your promises (default) we may demand that you pay all 
you owe at once after we give you any notice the law 
requires. Default means: 
• You do not make any payment when due; or 
• You start a proceeding in bankruptcy or one is started 


against you or ,your property: you give false, 
incomplete, or misleading information during credit 
application; or you break any agreements in this 
contract; except that if you bought the vehicle primarily 
for personal, family, or household use, we will only 
treat these events as defaults if they significantly 
impair the prospect of payment, performance, or 
realization of the collateral. 


The amount you will owe will be the unpaid part of the 
Amount Financed plus the earned and unpaid part of the 
Finance Charge, any late charges, and any amounts due 
because you defaulted. 


c. You may have to pay collection costs. If we hire an 
attorney who is not our salaried employee to collect what 
you owe, you will pay the attorney's reasonable fee and 
court costs as.the law allows. The maximum attorney's fee 
you will pay will be 15% of the amount you owe. You will 
also pay the reasonable expenses we incur in, realizing on 
our security interest as the law allows. 


d. We may take the vehicle from you. If you default, we may 
take (repossess) the vehicle from you after we give you 
any notice the law requires. We may only take the vehicle 
if we do so peacefully without entering into a dwelling used 
as a current residence. tf your vehicle has an electronic 
tracking device (such as G P'S), you agree that we may use 
the device to find the vehicle. If we take the vehicle, any 
accessories, equipment, and replacement parts will stay 
with the vehicle. If any peraonal items are in the vehicle, 
we may store them for you. If you do not ask for these 
items back, we may dispose of them as the law allows. 


e. How you can get the vehicle back if we take it. If we 
repossess the vehicle, you may pay to get it back 
(redeem). We will tell you how much to pay to redeem. Your 
right to 'redeem ends when we sell the vehicle. 


I. We will sell the vehicle if you do not get it back. If you 
do not redeem, we will sell the vehicle. We will send you a 
written .notice of sale before selling. the vehicle. 
We will apply the money from the sale, less allowed 
expenses, to the amount you owe. Allowed expenses are 
expenses we pay as a direct result of taking the vehicle, 
holding it, preparing it for sale, and selling it. Attorney's 
fees and coed costs the law permits are also allowed 
expenses. If any money is left (surplus), we will pay it to 


you unless the law requires us to pay it to someone else. 
money from the sale is not enough to pay the amount 


you owe, you must pay the rest to us, unless the law 
provides otherwise. It you do not pay this amount when we 
ask, we may charge you interest at a rate not exceeding 
the highest rate permitted by applicable law. 
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g. Whet we may do about optional insurance, main-
tenance, service, or other contracts. This contract may 
contain charges for optional insurance, maintenance, 
service, or other contracts, If we demand that you pay all 
you owe at once or we repossess the vehicle, you agree 
that we -may claim benefits under these contracts and 
cancel them. to obtain refunds of unearned charges to 
reduce what you owe or repair the vehicle. if the vehicle is 
a total loss because it is confiscated, damaged, or stolen, 
we may claim benefits under these contracts and cancel 
them to obtain refunds of unearned charges to reduce what 
you owe. 


4. WARRANTIES SELLER DISCLAIMS 
Unless the Seller makes a written warranty, or enters Into a 
service contract within 9O days from the date. of this 
contract, the Seller makes no warranties, express or 
Implied, on the vehicle, and there will be no Implied 
warranties of merchantability or of fitness for a particular 
purpose. 
This provision does not affect any warranties covering the 
vehicle that the vehicle manufacturer may provide. 


5. Used Car Buyers Guide. The information you see on the 
window form for this vehicle Is part of this contract. 
Information on the window form overrides any contrary 
provisions in the contract of sale. 
Spanish Translation: Gufa pars compradores de vehiculos 
usados. La intormaclein que ve en el fonnulario de to 
ventanlita pare este vehicuto forma parte del presents 
contrato. La Informachth del formularlo de la ventanlila deja 
sin efecto toda disposicien en contrarlo contenida en el 
contrato de vents. 


6. SERVICING AND COLLECTION CONTACTS 
In consideration of our extension of credit to you, you agree to 
provide us your contact Mformation for our servicing and 
collection purposes. You agree that we may use this information 
to contact you in writing, by e-mail, or using prerecorded/artificial 
voice messages, text messages, and automatic telephone 
dialing systems, as the law allows. You also agree that we may 
try to contact you in these and other ways at any address or 
telephone number you provide us, even if the telephone number 
is a cell phone number or the contact results in a charge to you. 
You agree to allow our agents and service providers to contact 
you as agreed above. 
You agree that you will, within a reasonable time, notify us of any 
change in your contact information. 


7. APPLICABLE LAW 
Federal law and the law of the state of South Carolina apply to 
this contract 


8. NEGATIVE CREDIT REPORT NOTICE 
We may report Information about your account to credit 
bureaus. Late payments, missed payments, or other defaults 
on your account may be reflected in your credit report. 


ARBITRATION PROVISION 
PLEASE REVIEW - IMPORTANT - AFFECTS YOUR LEGAL RIGHTS 


i, EITHER YOU OR WE.MAY CHOOSE TOHAVE ANY DISPUTE BETWEEN YOU AND US DECIDED BY ARBITRATION AND NOT IN COURT OR 
BY JURY TRIAL 


2. IF A DISPUTE IS ARBITRATED; YOU WILL GIVE UP YOUR RIGHT TO PARTICIPATEASA CLASS REPRESENTATIVE OR CLASS MEMBER 
ON ANY CLASS. CLAIM YOU. MAY HAVE AGAINST US INCLUDING ANY RIGHT TOCLASS ARBITRATION OR ANY CONSOLIDATION OF 
INDIVIDUAL ARBITRATIONS. -


3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY MORE LIMiTEDTHAN IN A LAWSUIT, AND OTHER RIGHTS THAT 
YOU AND WE WOULD HAVE IN COURT MAY NOT 8E AVAILABLE IN ARBITRATION. 


Any claim or dispute, whether in contract, tort, statute or otherwise (inducting the interpretation and scope of this Arbitration Provision, any allegation of waiver of 
rights undet this Arbitration Provision, and the arbitrabillty of the claim or dispute), between you and us or our employees, agents, successors or assigns, which 
arises out of or relates to your reed application, purchase or oondtion of this Vehicle, this contract many resulting transaction or relationship (including any such 
relationship with third parties who do not sign this contract) shall, at your or our election, be resolved by neutral, binding arbitration and not by a court action. II 
federal law provides that a claim or dispute is not subject to binding aititratipe, this Arbitration Provision shall not apply to such claim or dspute. Any claim or 
dispute is to be arbitrated by a single arbitrator only on an individual basis and not as a plaintiff in a collective or representative action, or a class representative 
-or member of  on any class claim. The arbitrator may not preside overaconsoidatecL representative, class, collective, injunctive, or private attorney general 
action. You expressly waive any right you may have to arbitrate a consolidated, representative, class, collective; injunctive, or private attorney general action. You 
or we may choose the American Arbitration Association (www.acfrceg) or National Arbitration and Mediation (www.namadr.com) as the arbitration organization to 
conduct the arbitration. fiyou and we agree, you or we may choose a different arbitration organization. You may get a copy of the rules of an arbitration organization 
by contacting the organization or visiting its website. 
Arbitrators shall be attorneys or retired judges and shall be selected pursuant to the applicable rules. The arbitrator shall apply governing substantive law and the 
applicable statute of limitations. The arbitration hearing shall be conducted in the federal district in which wu reside unless the Seller-Creditor is a party to the 
claim or dispute, in which case the hearing will be heldin the federal district where this transaction was onginated. We will pay the filing, administration, service, 
or case management fee and the arbitrator or hearing fee up tea maximum of $5,000, unless the law or the rules of the chosen arbitration organization require 
us to pay more. You and we will pay the tiling, administration, service, or case management fee and the arbitrator or hearing tee over $5,000 in accordance with 
the rules and procedures of the *chosen arbitration organization. The arriount we pay may be reimbursed in whole or in part by decision of the arbitrator if the 
arbitrator finds that any of your claims is frivolous under applicable taw. Each party shall be responsible for its own attorney, expert and other fees, unless awarded 
by the arbitrator under applicable law. if the chosen arbitration organization's rules conflict with this Arbitration Provision, then the provisions of  Arbitration 
Provision shall control. Any arbitration under this Arbitration Provision !flail be governed by the Federal Arbitration Act (9 U.S.C.1/2  I et seq.) and not by any state 
law concerning arbitration Any award by the arbitrator shalbe in writing and will be final arid binding on all parties, subject to war limited right to appeal under 
the Federal Arbitration Act. 
You and we retain the right to seek remedies in small claims caret fix disputes or ctriens within that courts jurisdiction, unless such action is transferred, removed 
or appealed to a different court Neither you nor we waive the right to arbitrate any related or unrelated claims by filing any action in small claims court, or by using 
self-help remedies, such as repossession, or by filing an action to recover the vehicle, to recover a deficiency balance, or for individual or statutory public injunctive 
relief, My court having jurisdiction may enter judgment on the arbitrator's award. This Arbitration Provision shalt survive any termination, payoff or transfer al this 
=tract. If any part of this Arbitration Provision, other than waivers of class rights, is deemed or found to be unenforceable for any reason, the remainder shall 


remain enforceable. You agree that you expressly waive any right you may have for a claim or dispute to be resolved on a class basis' in court or in arbitration. N 


a court or arbitrator finds that this class arbitration waiver is unenforceable for any reason with respect to a claim or dispute in which class allegations have been 


made, the rest Arbitration Provision shall also be iffientorceable 
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The Annual Percentage. Rate may be negotiable with the Seller. The Seller may assign this contract 
and retain its right to receive a part of the Finance Charge. 


HOW .THIS CONTRACT CAN BE CHANGED. This contract contins the you and us relating tolls contract My change to this =tract must be in wilting 
and we must stet No oral changes are binding. Buyer Signs X  — Co-Buyer Signs X N/A ., 
tr any pan of this contract Is not varxl, all otherparts stay vat. We may delay or refrain hill enforcing any al our rights under this contract without losing them. For erampie, we 
may extend the time to making we, payments without colending the tree ter making others. 
See the rest of this contract for other imponantagreements. 


NOTICE TO RETAIL BUYER: Do not sign this contract In blank. You are entitled to a copy of the contract at the time 
you sign. Keel) It to protect your legal rights. 


You agree to the terms of this contract. You confirm that before you signed this contract, we gave it to you, and you were 
free to take it and review it. Yoit acknowledge that you have read all pages of this contract, Including the arbitration provision 
on page 4, before cfignin low. confirm that you received a completely filled-in copy when you signed it. 
Buyer Signs X 1( kl Data 3/27/2023 Co-Buyer Signs X N/A Date N/A 


rBuyePrinted Name William Brian Ward Co-Buyer Printed Name N/A 
the 'business' use boar is checked in 'Prfinary.0se for Which Puichasee Print Name N/A nee N/A rff 


Co-Buyers and Other Owners — Ace-burr is a person who is responsitie trx.peying the entire debt An oiher owner is a person whose name is on the tide to the Ashicie but does not 


have to pay the debt The other owner agrees to the security interest in the vohicte*en to us in this contract 


other'Avrief 1463 here X N/A Add,,,,N/A 


seller sips Patriot Chevrolet of Darlington ()et  3/27/2023 By X nib ft11,r —


Saw assigns Itsinurest in this contract to GM FINANCIAL (Assignee) under the terms of Seller's agreereent(s) with Assignee. 


O Assigned veil recourse fEl Assigned wits:tut O Assigned with Embed ?MUM 


Sekt Patriot Chevrolet of Darlington 
By X 4/f --1 Title p 4- --.- 


FORILTI f1=5 ;11.,C-A.RcB-eps piiv arm 


mEat A5 R W.inemaza, EMER8 OR AMATO 19 TO COMIC OR 
ROCS') FOR PURPOSE Of MR FCHW. COMMA TOUR OWN LEGAL COUIWIL LAW 5, 4-SC-ARB-eps 822 vl Page 5 of 5 
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Exhibit B 
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Rules Amended and Effective September 1, 2014
Cost of Arbitration Effective January 1, 2016


Available online at  adr.org/consumer


Consumer 
Arbitration Rules
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R-18. Disclosure. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  18


R-19. Disqualification of Arbitrator . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  19


R-20. Vacancies. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  19
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CONSUMER ARBITRATION RULES 3Rules Amended and Effective September 1, 2014. Cost of Arbitration Effective January 1, 2016.


Pre-Hearing Preparation. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  20


R-21. Preliminary Management Hearing with the Arbitrator. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  20


R-22. Exchange of Information between the Parties. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  20


R-23. Enforcement Powers of the Arbitrator. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  20


R-24. Written Motions (except for Dispositive Motions—see R-33). .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  21


R-25. Representation of a Party. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  21


R-26. Setting the Date, Time, and Place (the physical site of the hearing within the  
	 designated locale) of Hearing. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  22


R-27. Written Record of Hearing. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  22


R-28. Interpreters. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  22


R-29. Documents-Only Procedure. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  23


Hearing Procedures. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  24


R-30. Attendance at Hearings . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  24


R-31. Oaths . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  24


R-32. Conduct of Proceedings. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  24


R-33. Dispositive Motions. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  25


R-34. Evidence. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  25


R-35. Evidence by Affidavit and Post-Hearing Filing of Documents or Other Evidence.25


R-36. Inspection or Investigation. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  25


R-37. Interim Measures (a preliminary decision made by the arbitrator involving part  
	 or all of the issue(s) in dispute in the arbitration) . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  26


R-38. Postponements. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  26


R-39. Arbitration in the Absence of a Party or Representative. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  26


Conclusion of the Hearing. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  27


R-40. Closing of Hearing. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  27


R-41. Reopening of Hearing. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  27


R-42. Time of Award. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  27


R-43. Form of Award. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  27 


R-44. Scope of Award. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  28


R-45. Award upon Settlement . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  28


R-46. Delivery of Award to Parties. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  28


R-47. Modification of Award for Clerical, Typographical, or Mathematical Errors. .  .  .  .  .  29
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ARBITRATION RULES American Arbitration Association4
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R-48. Release of Documents for Judicial Proceedings. . . . . . . . . . . . . . . . . . . . . . . . . . . .30


R-49. Applications to Court and Exclusion of Liability. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  30


General Procedural Rules. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  31


R-50. Waiver of Rules. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  31


R-51. Extensions of Time . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  31


R-52. Serving of Notice and AAA and Arbitrator Communications. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  31


R-53. Interpretation and Application of Rules. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  32 


R-54. Remedies for Nonpayment. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  32


R-55. Declining or Ceasing Arbitration. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  32


Costs of Arbitration (including AAA Administrative Fees). .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  33


(i) Filing Fees. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  34


(ii) Neutral Arbitrator’s Compensation. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  34


(iii) Refund Schedule. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  35


(iv) Hearing Fees. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  35


(v) Hearing Room Rental. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  35 


(vi) Abeyance Fee . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  35
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(viii) Consumer Clause Review and Registry Fee . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  36


Procedures for the Resolution of Disputes through Document Submission . .  .  .  .  37


D-1. Applicability. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  37


D-2. Preliminary Management Hearing. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  37
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CONSUMER ARBITRATION RULES 5Rules Amended and Effective September 1, 2014. Cost of Arbitration Effective January 1, 2016.


Glossary of Terms . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  39


Administrator. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  39


ADR Agreement . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  39


ADR Process. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .39 


ADR Program. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  39


Arbitration . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  39


Arbitration Agreement. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  40


Arbitrator. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  40


Case Administrator. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  40 


Claimant . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  40


Demand for Arbitration (also referred to as “Demand”). .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  40	


Documents-Only Arbitration. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  41


Independent ADR Institution . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  41


In-Person Hearing . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  41


Mediation . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  41


Neutral . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .41


Party	. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  41
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Consumer Arbitration 
Rules


Introduction 


Millions of consumer purchases take place each year. Occasionally, these  
transactions lead to disagreements between consumers and businesses. These 
disputes can be resolved by arbitration. Arbitration is usually faster and cheaper 
than going to court. 


The American Arbitration Association® (“AAA®,” “the Association”) applies 
the Consumer Arbitration Rules (“Rules”) to arbitration clauses in agreements  
between individual consumers and businesses where the business has a 
standardized, systematic application of arbitration clauses with customers and 
where the terms and conditions of the purchase of standardized, consumable 
goods or services are non-negotiable or primarily non-negotiable in most or all 
of its terms, conditions, features, or choices. The product or service must be for 
personal or household use. The AAA has the discretion to apply or not to apply 
the Consumer Arbitration Rule, and the parties are able to bring any disputes 
concerning the application or non-application of the Rules to the attention of 
the arbitrator. Consumers and businesses are permitted to seek relief in a small 
claims court for disputes or claims within the scope of the small claims court’s 
jurisdiction. These Rules were drafted and designed to be consistent with the 
minimum due process principles of the Consumer Due Process Protocol. 


About the AAA


The administrator’s role is to manage the administrative aspects of the arbitration,  
such as the appointment of the arbitrator, preliminary decisions about where 
hearings might take place, and handling the fees associated with the arbitration. 
As administrator, however, the AAA does not decide the merits of a case or make 
any rulings on issues such as what documents must be shared with each side. 
Because the AAA’s role is only administrative, the AAA cannot overrule or change 
an arbitrator’s decisions or rulings. The administrator will comply with any court 
orders issued from litigation involving the parties to the dispute. 
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The American Arbitration Association, founded in 1926, is a neutral, 
independent, and private not-for-profit organization. We offer a broad range 
of conflict management services to businesses, organizations, and individuals. 
We also provide education, training, and publications focused on methods 
for settling disputes out of court. 


The Arbitrator


Except where the parties to a case reach their own settlement, the arbitrator will 
make the final, binding decision called the Award on the dispute and render it in 
writing. The Arbitrator makes all the procedural decisions on a case not made by 
the Administrator or not decided jointly by the parties. The arbitrator may grant 
any remedy, relief, or outcome that the parties could have received in court, 
including awards of attorney’s fees and costs, in accordance with the law or laws 
that apply to the case.


Arbitrators are neutral and independent decision makers who are not employees 
of the AAA. Once appointed to a case, an arbitrator may not be removed by one 
party without the other party’s consent or unless the Administrator determines an 
arbitrator should be removed and replaced by another arbitrator chosen by the 
Administrator in a manner described in these Rules.


The AAA’s Consumer Arbitration Rules 


The AAA has developed the Consumer Arbitration Rules for consumers and 
businesses that want to have their disagreements resolved through arbitration. 


Availability of Mediation through Mediation.org


Mediation in consumer disputes is also available to help parties resolve their 
disputes. Parties interested in participating in mediation may find a mediator 
through www.mediation.org.


Administrative Fees 


The Association charges a fee for its services under these Rules. A fee schedule is 
included at the end of these Rules in the Costs of Arbitration section. 
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Arbitrator’s Fees 


Arbitrators are paid for the time they spend resolving disputes. The business 
makes deposits as outlined in the fee schedule in the Costs of Arbitration section 
of these Rules. Unused deposits are refunded at the end of the case. 


Notification 


A business intending to incorporate these Rules or to refer to the dispute 
resolution services of the AAA in a consumer alternative dispute resolution 
(“ADR”) plan should, at least 30 days prior to the planned effective date of 
the program, 


•	 notify the Association of its intention to do so, and 


•	 provide the Association with a copy of the consumer dispute resolution plan. 


If a business does not comply with this requirement, the Association reserves the 
right to withhold its administrative services. For more information, please see 
R-12 below.
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Filing a Case and Initial AAA Administrative Steps


R-1. Applicability (When the AAA Applies These Rules) 


(a)	 The parties shall have made these Consumer Arbitration Rules (“Rules”) a part of  
	 their arbitration agreement whenever they have provided for arbitration by the  
	 American Arbitration Association (“AAA”), and 


1)	 have specified that these Consumer Arbitration Rules shall apply; 


2)	 have specified that the Supplementary Procedures for Consumer-Related  
	 Disputes shall apply, which have been amended and renamed the Consumer  
	 Arbitration Rules;


3)	 the arbitration agreement is contained within a consumer agreement, as  
	 defined below, that does not specify a particular set of rules; or


4)	 the arbitration agreement is contained within a consumer agreement, as  
	 defined below, that specifies a particular set of rules other than the  
	 Consumer Arbitration Rules.


When parties have provided for the AAA’s rules or AAA administration as part 
of their consumer agreement, they shall be deemed to have agreed that the 
application of the AAA’s rules and AAA administration of the consumer 
arbitration shall be an essential term of their consumer agreement. 


The AAA defines a consumer agreement as an agreement between an individual  
consumer and a business where the business has a standardized, systematic  
application of arbitration clauses with customers and where the terms and 
conditions of the purchase of standardized, consumable goods or services are 
non-negotiable or primarily non-negotiable in most or all of its terms, conditions, 
features, or choices. The product or service must be for personal or household use. 


Examples of contracts that typically meet the criteria for application of these 
Rules, if the contract is for personal or household goods or services and has an 
arbitration provision, include, but are not limited to the following:


•	 Credit card agreements


•	 Telecommunications (cell phone, ISP, cable TV) agreements


•	 Leases (residential, automobile)


•	 Automobile and manufactured home purchase contracts


•	 Finance agreements (car loans, mortgages, bank accounts)


•	 Home inspection contracts


•	 Pest control services
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•	 Moving and storage contracts


•	 Warranties (home, automobile, product)


•	 Legal funding


•	 Health and fitness club membership agreements


•	 Travel services


•	 Insurance policies


•	 Private school enrollment agreements


Examples of contracts that typically do not meet the criteria for application of 
these Rules, should the contract contain an arbitration provision, include, but 
are not limited to the following:


•	 Home construction and remodeling contracts


•	 Real estate purchase and sale agreements


•	 Condominium or homeowner association by-laws


•	 Business insurance policies (including crop insurance)


•	 Commercial loan and lease agreements


•	 Commercial guaranty agreements


(b)	 When parties agree to arbitrate under these Rules, or when they provide for  
	 arbitration by the AAA and an arbitration is initiated under these Rules, they  
	 thereby authorize the AAA to administer the arbitration. The authority and duties  
	 of the AAA are prescribed in the agreement of the parties and in these Rules and  
	 may be carried out through such of the AAA’s representatives as it may direct.  
	 The AAA may, in its discretion, assign the administration of an arbitration to any of  
	 its offices. Arbitrations administered under these Rules shall only be administered  
	 by the AAA or by an individual or organization authorized by the AAA to do so.


(c)	 The consumer and the business may agree to change these Rules. If they agree  
	 to change the Rules, they must agree in writing. If the consumer and the business  
	 want to change these Rules after the appointment of the arbitrator, any changes  
	 may be made only with the approval of the arbitrator. 


(d)	 The AAA administers consumer disputes that meet the due process standards  
	 contained in the Consumer Due Process Protocol and the Consumer Arbitration  
	 Rules. The AAA will accept cases after the AAA reviews the parties’ arbitration  
	 agreement and if the AAA determines the agreement substantially and materially  
	 complies with the due process standards of these Rules and the Consumer Due  
	 Process Protocol. Should the AAA decline to administer an arbitration, either party  
	 may choose to submit its dispute to the appropriate court for resolution. 
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(e)	 The AAA has the initial authority to apply or not to apply the Consumer  
	 Arbitration Rules. If either the consumer or the business disagrees with the AAA’s  
	 decision, the objecting party must submit the objection by the due date for filing  
	 an answer to the demand for arbitration. If an objection is filed, the arbitrator  
	 shall have the authority to make the final decision on which AAA rules will apply. 


(f)	 If, within 30 days after the AAA’s commencement of administration, a party seeks  
	 judicial intervention with respect to a pending arbitration and provides the AAA  
	 with documentation that judicial intervention has been sought, the AAA will  
	 suspend administration for 30 days to permit the party to obtain a stay of  
	 arbitration from the court.


(g)	 Where no disclosed claims or counterclaims exceed $25,000, the dispute shall  
	 be resolved by the submission of documents only/desk arbitration (see R-29 and  
	 the Procedures for the Resolution of Disputes through Document Submission  
	 below). Any party, however, may ask for a hearing. The arbitrator also may decide  
	 that a hearing is necessary.


R-2. Starting Arbitration under an Arbitration Agreement in a Contract 


(a)	 Arbitration filed under an arbitration agreement naming the AAA shall be started  
	 in the following manner: 


(1)	 The party who starts the arbitration (referred to as the “claimant” throughout  
	 the arbitration) must contact, in writing, the party that the case is filed against  
	 (referred to as the “respondent” throughout the arbitration) that it wishes to  
	 arbitrate a dispute. This written contact is referred to as the Demand for  
	 Arbitration (“Demand”). The Demand must do the following:


•	 Briefly explain the dispute 


•	 List the names and addresses of the consumer and the business, and,  
	 if known, the names of any representatives of the consumer and the  
	 business


•	 Specify the amount of money in dispute, if applicable


•	 Identify the requested location for the hearing if an in-person hearing is  
	 requested 


•	 State what the claimant wants


(2)	 The claimant must also send one copy of the Demand to the AAA at the same  
	 time the demand is sent to the respondent. When sending a Demand to the  
	 AAA, the claimant must also send the following:


•	 A copy of the arbitration agreement contained in the contract and/or  
	 agreement and/or purchase document


•	 The proper filing fee; the amount of the filing fee can be found in the  
	 Costs of Arbitration section at the end of these Rules.
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(3)	 If the arbitration is pursuant to a court order, the claimant must send one  
	 copy of the Demand to the AAA at the same time the Demand is sent to the  
	 respondent. When sending a demand to the AAA, the claimant must also  
	 send the following:


•	 A copy of the court order


•	 A copy of the arbitration agreement contained in the contract and/or  
	 agreement and/or purchase document


•	 The proper filing fee


The filing fee must be paid before a matter is considered properly filed. If the 
court order directs that a specific party is responsible for the filing fee, it is the  
responsibility of the filing party either to make such payment to the AAA and 
seek reimbursement as directed in the court order or to make other such  
arrangements so that the filing fee is submitted to the AAA with the Demand.


The claimant may file by mail. The mailing address of the AAA’s Case Filing  
Services is:


American Arbitration Association
Case Filing Services
1101 Laurel Oak Road, Suite 100
Voorhees, NJ 08043


 Or, the claimant may file online using AAA WebFile: https://www.adr.org


Or, the claimant may file at any of the AAA’s offices.


(b)	 The AAA will send a written notice letting the consumer and the business know  
	 the Demand for Arbitration has been received. 


(c)	 The respondent may submit a written response to the Demand, known as an  
	 “answer,” which describes how the respondent responds to the claimant’s claim.  
	 The answer must be sent to the AAA within 14 calendar days after the date the  
	 AAA notifies the parties that the Demand for Arbitration was received and all  
	 filing requirements were met. The answer must be


•	 in writing, 


•	 sent to the AAA, and


•	 sent to the claimant at the same time. 


(d)	 The respondent may also file a counterclaim, which is the respondent filing a  
	 Demand against the claimant. If the respondent has a counterclaim, the  
	 counterclaim must briefly explain the dispute, specify the amount of money  
	 involved, and state what the respondent wants. 
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(e)	 If no answer is filed within 14 calendar days, the AAA will assume that the  
	 respondent does not agree with the claim filed by the claimant. The case will  
	 move forward after 14 days regardless of whether an answer is filed.


(f)	 When sending a Demand or an answer, the consumer and the business are  
	 encouraged to provide enough details to make the dispute clear to the arbitrator. 


R-3. Agreement to Arbitrate When There is No AAA Arbitration Clause 


If the consumer and business do not have an arbitration agreement or their 
arbitration agreement does not name the AAA, the parties may agree to have 
the AAA arbitrate their dispute. To start the arbitration, the parties must send 
the AAA a submission agreement, which is an agreement to arbitrate their case 
with the AAA, signed by the consumer and the business (email communications 
between all parties to a dispute reflecting an agreement to arbitrate also is 
acceptable). The submission agreement must 


•	 be in writing (electronic communication is acceptable);


•	 be signed by both parties; 


•	 briefly explain the dispute; 


•	 list the names and addresses of the consumer and the business; 


•	 specify the amount of money involved; 


•	 specify the requested location for the hearing if an in-person hearing is  
	requested; and


•	 state the solution sought. 


The parties should send one copy of the submission agreement to the AAA. 
They must also send the proper filing fees. A fee schedule can be found in the 
Costs of Arbitration section at the end of these Rules.


R-4. AAA Administrative Fees 


As a not-for-profit organization, the AAA charges fees to compensate it for the 
cost of providing administrative services. The fee schedule in effect when the 
case is filed shall apply for all fees charged during the administration of the case. 
The AAA may, in the event of the consumer’s extreme hardship, defer or reduce 
the consumer’s administrative fees. 


AAA fees shall be paid in accordance with the Costs of Arbitration section found 
at the end of these Rules. 
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R-5. Neutral Arbitrator’s Compensation
 
(a)	 Arbitrators serving under these Rules shall be compensated at a rate established  
	 by the AAA. 


(b)	 Any arrangement for the compensation of an arbitrator shall be made through  
	 the AAA and not directly between the parties and the arbitrator. 


(c)	 Arbitrator compensation shall be paid in accordance with the Costs of Arbitration  
	 section found at the end of these Rules. 


R-6. Depositing Neutral Arbitrator’s Compensation with the AAA
 
The AAA may require the parties to deposit in advance of any hearings such 
sums of money as it decides are necessary to cover the expense of the 
arbitration, including the arbitrator’s fee, and shall render an accounting to 
the parties and return any unused money at the conclusion of the case.
 
R-7. Expenses


Unless otherwise agreed by the parties or as provided under applicable law, 
the expenses of witnesses for either side shall be borne by the party producing 
such witnesses.


All expenses of the arbitrator, including required travel and other expenses, 
and any AAA expenses, as well as the costs relating to proof and witnesses 
produced at the direction of the arbitrator, shall be borne in accordance with 
the Costs of Arbitration section found at the end of these Rules.


R-8. Changes of Claim 


Once a Demand has been filed, any new claims or counterclaims, or changes 
to the claim or counterclaim, must be made in writing and sent to the AAA. The 
party making the new or different claim or counterclaim shall send a copy to the 
opposing party. As with the original Demand or counterclaim, a party shall have 
14 calendar days from the date the AAA notifies the parties it received the new 
or different claim or counterclaim to file an answering statement with the AAA. 


If an arbitrator has already been appointed, a new or different claim or counter-
claim may only be considered if the arbitrator allows it.
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R-9. Small Claims Option for the Parties


If a party’s claim is within the jurisdiction of a small claims court, either party may 
choose to take the claim to that court instead of arbitration as follows: 


(a)	 The parties may take their claims to small claims court without first filing with  
	 the AAA.


(b)	 After a case is filed with the AAA, but before the arbitrator is formally appointed  
	 to the case by the AAA, a party can send a written notice to the opposing party  
	 and the AAA that it wants the case decided by a small claims court. After receiving  
	 this notice, the AAA will administratively close the case. 


(c)	 After the arbitrator is appointed, if a party wants to take the case to small claims  
	 court and notifies the opposing party and the AAA, it is up to the arbitrator to  
	 determine if the case should be decided in arbitration or if the arbitration case  
	 should be closed and the dispute decided in small claims court. 


R-10. Administrative Conference with the AAA


At the request of any party or if the AAA should so decide, the AAA may have 
a telephone conference with the parties and/or their representatives. The 
conference may address issues such as arbitrator selection, the possibility of a 
mediated settlement, exchange of information before the hearing, timing of the 
hearing, the type of hearing that will be held, and other administrative matters. 


R-11. Fixing of Locale (the city, county, state, territory and/or country where the 
arbitration will take place)


If an in-person hearing is to be held and if the parties do not agree to the 
locale where the hearing is to be held, the AAA initially will determine the locale 
of the arbitration. If a party does not agree with the AAA’s decision, that party 
can ask the arbitrator, once appointed, to make a final determination. The locale 
determination will be made after considering the positions of the parties, the 
circumstances of the parties and the dispute, and the Consumer Due Process 
Protocol.
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R-12. Business Notification and Publicly-Accessible Consumer Clause Registry


Beginning September 1, 2014, a business that provides for or intends to provide 
for these Rules or another set of AAA Rules in a consumer contract (as defined in 
R-1) should


1.	 notify the AAA of the existence of such a consumer contract or of its intention  
	 to do so at least 30 days before the planned effective date of the contract. 


2.	 provide the AAA a copy of the arbitration agreement.


Upon receiving the arbitration agreement, the AAA will review the agreement for 
material compliance with due process standards contained in the Consumer Due 
Process Protocol and the Consumer Arbitration Rules (see Rule 1(d)). There is a 
nonrefundable fee to conduct this initial review and maintain a publicly-available 
clause registry, which is detailed in the Costs of Arbitration section found at 
the end of these Rules. Any subsequent changes, additions, deletions, or 
amendments to a currently-registered arbitration agreement must be resubmitted  
for review and a review fee will be assessed at that time. The AAA will decline 
to administer consumer arbitrations arising out of that arbitration agreement 
where the business fails to pay the review fee. 


If a business does not submit its arbitration agreement for review and a consumer 
arbitration then is filed with the AAA, the AAA will conduct an expedited review 
at that time. Along with any other filing fees that are owed for that case, the 
business also will be responsible for paying the nonrefundable review and 
Registry fee (including any fee for expedited review at the time of filing) for this 
initial review, which is detailed in the Costs of Arbitration section found at the 
end of these Rules. The AAA will decline to administer consumer arbitrations 
arising out of that arbitration agreement if the business declines to pay the 
review and Registry fee.


After the AAA reviews the submitted consumer clause, receives the annual 
consumer registry fee, and determines it will administer consumer-related 
disputes filed pursuant to the consumer clause, the business will be included 
on the publicly-accessible Consumer Clause Registry. This Consumer Clause 
Registry maintained by the AAA will contain the name of the business, the 
address, and the consumer arbitration clause, along with any related documents 
as deemed necessary by the AAA. The AAA’s review of a consumer arbitration 
clause and determination whether or not to administer arbitrations pursuant to 
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that clause is only an administrative determination by the AAA and cannot be 
relied upon or construed as a legal opinion or advice regarding the enforceability 
of the arbitration clause. Consumer arbitration agreements may be registered at:  
www.adr.org/consumerclauseregistry or via email at consumerreview@adr.org.


For more information concerning the Consumer Clause Registry, please visit the 
AAA’s website at www.adr.org/consumerclauseregistry.  


The Registry fee to initially review a business’s agreement and maintain the 
clause registry list is a yearly, non-refundable fee for the business’s arbitration 
agreement. Any different arbitration agreements submitted by the same business 
or its subsidiaries must be submitted for review and are subject to the current 
review fee.


If the AAA declines to administer a case due to the business’s non-compliance 
with this notification requirement, the parties may choose to submit their dispute 
to the appropriate court.


R-13. AAA and Delegation of Duties
 
When the consumer and the business agree to arbitrate under these Rules or 
other AAA rules, or when they provide for arbitration by the AAA and an 
arbitration is filed under these Rules, the parties also agree that the AAA will 
administer the arbitration. The AAA’s administrative duties are set forth in the 
parties’ arbitration agreement and in these Rules. The AAA will have the final 
decision on which office and which AAA staff members will administer the case. 
Arbitrations administered under these Rules shall only be administered by the 
AAA or by an individual or organization authorized by the AAA to do so. 


R-14. Jurisdiction 


(a)	 The arbitrator shall have the power to rule on his or her own jurisdiction,  
	 including any objections with respect to the existence, scope, or validity of the  
	 arbitration agreement or to the arbitrability of any claim or counterclaim.


(b)	 The arbitrator shall have the power to determine the existence or validity of a  
	 contract of which an arbitration clause forms a part. Such an arbitration clause  
	 shall be treated as an agreement independent of the other terms of the contract.  
	 A decision by the arbitrator that the contract is null and void shall not for that  
	 reason alone render invalid the arbitration clause.


(c)	 A party must object to the jurisdiction of the arbitrator or to the arbitrability of a  
	 claim or counterclaim no later than the filing of the answering statement to the  
	 claim or counterclaim that gives rise to the objection. The arbitrator may rule on  
	 such objections as a preliminary matter or as part of the final award.
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Appointing the Arbitrator


R-15. National Roster of Arbitrators
 
The AAA maintains a National Roster of Arbitrators (“National Roster”) and shall 
appoint arbitrators from this National Roster to resolve the parties’ dispute(s). 


R-16. Appointment from National Roster 


(a)	 If the parties have not appointed an arbitrator and have not agreed to a process  
	 for appointing the arbitrator, immediately after the filing of the submission  
	 agreement or the answer, or after the deadline for filing the answer, the AAA will  
	 administratively appoint an arbitrator from the National Roster. 


(b)	 If the parties’ arbitration agreement provides for three or more arbitrators  
	 and they have not appointed the arbitrators and have not agreed to a process  
	 for appointing the arbitrators, immediately after the filing of the submission  
	 agreement or the answer, or after the deadline for filing the answer, the AAA will  
	 administratively appoint the arbitrators from the National Roster. The AAA will  
	 appoint the chairperson.


(c)	 Arbitrator(s) serving under these Rules will be neutral and must meet the  
	 standards of R-19 with respect to being impartial and independent.


R-17. Number of Arbitrators 


If the arbitration agreement does not specify the number of arbitrators and the 
parties do not agree on the number, the dispute shall be heard and decided by 
one arbitrator. 


R-18. Disclosure 


(a)	 Any person appointed or to be appointed as an arbitrator, as well as the parties  
	 and their representatives, must provide information to the AAA of any  
	 circumstances likely to raise justifiable doubt as to whether the arbitrator can  
	 remain impartial or independent. This disclosure of information would include


(1)	 any bias; 


(2)	 any financial interest in the result of the arbitration; 


(3)	 any personal interest in the result of the arbitration; or


(4)	 any past or present relationship with the parties or their representatives. 


Such obligation to provide disclosure information remains in effect throughout the  
arbitration. A failure on the part of a party or a representative to comply with the  
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requirements of this rule may result in the waiver of the right to object to an arbitrator in 
accordance with Rule R-50. 


(b)	 If the AAA receives such information from the arbitrator or another source, the  
	 AAA will communicate the information to the parties. If the AAA decides it is  
	 appropriate, it will also communicate the information to the arbitrator and others. 


(c)	 In order to encourage disclosure by arbitrators, disclosing such information does  
	 not mean that the arbitrator considers the disclosed information will likely affect  
	 his or her ability to be impartial or independent.


R-19. Disqualification of Arbitrator 


(a)	 Any arbitrator shall be impartial and independent and shall perform his or her  
	 duties carefully and in good faith. The AAA may disqualify an arbitrator who shows 


(1)	 partiality or lack of independence; 


(2)	 inability or refusal to perform his or her duties with diligence and in good  
	 faith; or 


(3)	 any grounds for disqualification provided by applicable law. 


(b)	 If a party objects to the continued service of an arbitrator, or if the AAA should so  
	 decide to raise the issue of whether the arbitrator should continue on the case,  
	 the AAA will decide if the arbitrator should be disqualified.  After gathering the  
	 opinions of the parties, the AAA will decide and that decision shall be final and  
	 conclusive. 


R-20. Vacancies 


If for any reason an arbitrator cannot or is unwilling to perform the duties of the 
office, the AAA may declare the office vacant. Any vacancies shall be filled based 
on the original procedures used to appoint the arbitrator. If a substitute arbitrator 
is appointed, the substitute arbitrator will decide if it is necessary to repeat all or 
part of any prior ruling or hearing.
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Pre-Hearing Preparation


R-21. Preliminary Management Hearing with the Arbitrator


(a)	 If any party asks for, or if the AAA or the arbitrator decides to hold one, the  
	 arbitrator will schedule a preliminary management hearing with the parties  
	 and/or their representatives as soon as possible. The preliminary management  
	 hearing will be conducted by telephone unless the arbitrator decides an  
	 in-person preliminary management hearing is necessary. 


(b)	 During the preliminary management hearing, the parties and the arbitrator should  
	 discuss the future conduct of the case, including clarification of issues and claims,  
	 scheduling of the hearings, and any other preliminary matters. 


(c)	 The arbitrator shall promptly issue written orders that state the arbitrator’s  
	 decisions made during or as a result of the preliminary management hearing. The  
	 arbitrator may also conduct additional preliminary management hearings if the  
	 need arises.


R-22. Exchange of Information between the Parties


(a)	 If any party asks or if the arbitrator decides on his or her own, keeping in mind that  
	 arbitration must remain a fast and economical process, the arbitrator may direct 


1)	 specific documents and other information to be shared between the  
	 consumer and business, and 


2)	 that the consumer and business identify the witnesses, if any, they plan to  
	 have testify at the hearing. 


(b)	 Any exhibits the parties plan to submit at the hearing need to be shared between  
	 the parties at least five business days before the hearing, unless the arbitrator sets  
	 a different exchange date. 


(c)	 No other exchange of information beyond what is provided for in section (a)  
	 above is contemplated under these Rules, unless an arbitrator determines further  
	 information exchange is needed to provide for a fundamentally fair process. 


(d)	 The arbitrator has authority to resolve any disputes between the parties about  
	 exchanging information. 


R-23. Enforcement Powers of the Arbitrator


The arbitrator may issue any orders necessary to enforce the provisions of 
rules R-21 and R-22 and to otherwise achieve a fair, efficient, and economical 
resolution of the case, including, but not limited to:


(a)	 an order setting the conditions for any exchange or production of confidential  
	 documents and information, and the admission of confidential evidence at the  
	 hearing in order to preserve such confidentiality; 
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(b)	 to the extent the exchange of information takes place pursuant to R-22, imposing  
	 reasonable search limitations for electronic and other documents if the parties are  
	 unable to agree;


(c)	 allocating costs of producing documentation, including electronically-stored  
	 documentation;


(d)	 in the case of willful non-compliance with any order issued by the arbitrator,  
	 drawing adverse inferences, excluding evidence and other submissions,  
	 and/or making special allocations of costs or an interim award of costs arising  
	 from such non-compliance; and


(e)	 issuing any other enforcement orders that the arbitrator is empowered to issue  
	 under applicable law.


R-24. Written Motions (except for Dispositive Motions—see R-33)


The arbitrator may consider a party’s request to file a written motion (except for 
Dispositive Motions— see R-33) only after the parties and the arbitrator conduct 
a conference call to attempt to resolve the issue that gives rise to the proposed 
motion. Only after the parties and the arbitrator hold the call may the arbitrator 
consider a party’s request to file a written motion. The arbitrator has the sole 
discretion to allow or deny the filing of a written motion and his or her decision 
is final.


R-25. Representation of a Party


Any party may participate in the arbitration without representation, or may be 
represented by counsel or other authorized representative, unless such choice 
is prohibited by applicable law. A party intending to be represented shall give 
the opposing party and the AAA the name, address, and contact information 
of the representative at least three business days before the hearing where that 
representative will first appear in the case. It will be considered proper notice if 
a representative files the arbitration demand or answer or responds for a party 
during the course of the arbitration. 


While parties do not need an attorney to participate in arbitration, arbitration is 
a final, legally-binding process that may impact a party’s rights. As such, parties 
may want to consider consulting an attorney.
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R-26. Setting the Date, Time, and Place (the physical site of the hearing within 
the designated locale) of Hearing 


The arbitrator will set the date, time, and place for each hearing within the locale 
as determined in R-11. A hearing may be by telephone or in person. For their 
part, the parties commit to


(1)	 respond promptly to the arbitrator when he or she asks what dates the parties  
	 are available to have the hearings;


(2)	 cooperate in the scheduling of the hearing on the earliest possible date; and


(3)	 follow the hearing schedule set up by the arbitrator. 


The AAA will send a notice of the hearing to the parties at least 10 days before 
the hearing date, unless the parties agree to a different time frame. 


R-27. Written Record of Hearing


(a)	 If a party wants a written record of the hearing, that party must make such  
	 arrangement directly with a stenographer (court reporter) and notify the opposing  
	 parties, the AAA, and the arbitrator of these arrangements at least three business  
	 days before the hearing. The party or parties who request the written record shall  
	 pay the cost of the service. 


(b)	 No other type of recording will be allowed unless the parties agree or the  
	 arbitrator directs a different form of recording. 


(c)	 The arbitrator may resolve disputes between the parties over who will pay the  
	 costs of the written record or other type of recording.


(d)	 The parties can agree or the arbitrator may decide that the transcript (written  
	 record) is the official record of the hearing. If it is the official record of the hearing,  
	 the transcript must be given to the arbitrator and made available to all the parties  
	 so that it can be reviewed. The date, time, and place of the inspection will be  
	 decided by the arbitrator. 


R-28. Interpreters 


If a party wants an interpreter present for any part of the process, that party must 
make arrangements directly with the interpreter and shall pay for the costs of the 
service. 
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R-29. Documents-Only Procedure


Disputes may be resolved by submission of documents and without in-person or 
telephonic hearings. For cases being decided by the submission of documents 
only, the Procedures for the Resolution of Disputes through Document 
Submission (found at the end of these Rules) shall supplement these Rules. These 
Procedures will apply where no disclosed claims or counterclaims exceed $25,000 
(see R-1(g)), unless any party requests an in-person or telephonic hearing or the 
arbitrator decides that a hearing is necessary.
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Hearing Procedures


R-30. Attendance at Hearings 


The arbitrator and the AAA will keep information about the arbitration private 
except to the extent that a law provides that such information shall be shared or 
made public. The parties and their representatives in the arbitration are entitled 
to attend the hearings. The arbitrator will determine any disputes over whether 
a non-party may attend the hearing. 


R-31. Oaths 


Before starting the hearing, each arbitrator may take an oath of office and, if 
required by law, shall do so. If the arbitrator determines that witnesses shall testify  
under oath, then the arbitrator will direct the oath be given by a duly-qualified 
person. 


R-32. Conduct of Proceedings


(a)	 The claimant must present evidence to support its claim. The respondent must  
	 then present evidence to support its defense. Witnesses for each party also must  
	 answer questions from the arbitrator and the opposing party. The arbitrator may  
	 change this procedure, as long as each party has the right to be heard and is  
	 given a fair opportunity to present its case. 


(b)	 When the arbitrator decides it is appropriate, the arbitrator may also allow the  
	 parties to present evidence in alternative ways, including web conferencing,  
	 Internet communication, and telephonic conferences. All procedures must provide  
	 the parties with a full and equal opportunity to present any evidence that the  
	 arbitrator decides is material and relevant to deciding the dispute. If the alternative  
	 ways to present evidence involve witnesses, those ways may include that the  
	 witness submit to direct and cross-examination questioning.


(c)	 The arbitrator will use his or her discretion to resolve the dispute as quickly as  
	 possible and may direct the parties to present the evidence in a certain order,  
	 or may split the proceedings into multiple parts and direct the parties in the  
	 presentation of evidence. 


(d)	 The hearing generally will not exceed one day. However, if a party shows good  
	 cause, the arbitrator may schedule additional hearings within seven calendar days  
	 after the initial day of hearing.


(e)	 The parties may agree in writing to waive oral hearings. 
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R-33. Dispositive Motions


The arbitrator may allow the filing of a dispositive motion if the arbitrator 
determines that the moving party has shown substantial cause that the motion 
is likely to succeed and dispose of or narrow the issues in the case.


R-34. Evidence 


(a)	 The parties may offer relevant and material evidence and must produce any  
	 evidence the arbitrator decides is necessary to understand and decide the  
	 dispute. Following the legal rules of evidence shall not be necessary. All evidence  
	 should be taken in the presence of the arbitrator and all of the parties, unless any  
	 of the parties is absent, in default, or has waived the right to be present. 


(b)	 The arbitrator shall determine what evidence will be admitted, what evidence is  
	 relevant, and what evidence is material to the case. The arbitrator may also  
	 exclude evidence that the arbitrator decides is cumulative or not relevant. 


(c)	 The arbitrator shall consider applicable principles of legal privilege, such as those  
	 that involve the confidentiality of communications between a lawyer and a client. 


(d)	 An arbitrator or other person authorized by law to subpoena witnesses or  
	 documents may do so on the request of any party or on the arbitrator’s own  
	 determination. If a party requests the arbitrator sign a subpoena, that party shall  
	 copy the request to the other parties in the arbitration at the same time it is  
	 provided to the arbitrator.


R-35. Evidence by Affidavit and Post-Hearing Filing of Documents or Other 
Evidence 


(a)	 The arbitrator may receive and consider the evidence of witnesses by  
	 declaration or affidavit rather than in-person testimony but will give this evidence  
	 only such credence as the arbitrator decides is appropriate. The arbitrator will  
	 consider any objection to such evidence made by the opposing party. 


(b)	 If the parties agree or the arbitrator decides that documents or other evidence  
	 need to be submitted to the arbitrator after the hearing, those documents or  
	 other evidence will be filed with the AAA so that they can be sent to the arbitrator.  
	 All parties will be given the opportunity to review and respond to these documents  
	 or other evidence. 


R-36. Inspection or Investigation 


An arbitrator finding it necessary to inspect property or conduct an investigation 
in connection with the arbitration will request that the AAA inform the parties. 
The arbitrator will set the date and time of the inspection and investigation, and 
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the AAA will notify the parties. Any party who would like to be present at the 
inspection or investigation may attend. If one or all parties are not present at the 
inspection or investigation, the arbitrator will make an oral or written report to 
the parties and allow them an opportunity to comment. 


R-37. Interim Measures (a preliminary decision made by the arbitrator involving 
part or all of the issue(s) in dispute in the arbitration)


(a)	 The arbitrator may grant whatever interim measures he or she decides are  
	 necessary, including granting an injunction and ordering that property be  
	 protected. 


(b)	 Such interim measures may take the form of an interim award, and the arbitrator  
	 may require a security payment for the costs of such measures. 


(c)	 When making a decision on an interim measure, the arbitrator may grant any  
	 remedy, relief, or outcome that the parties could have received in court.


(d)	 A party to an arbitration agreement under these Rules may instead file in state  
	 or federal court for interim relief. Applying to the court for this type of relief,  
	 including temporary restraining orders, is consistent with the agreement to  
	 arbitrate and will not be considered a waiver of the right to arbitrate. 


R-38. Postponements 


The arbitrator may postpone any hearing


(a)	 if requested by a party, and the party shows good cause for the postponement; 


(b)	 if all parties agree to a postponement; 


(c)	 on his or her own decision. 


R-39. Arbitration in the Absence of a Party or Representative 


The arbitration may proceed even if any party or representative is absent, so 
long as proper notice was given and that party or representative fails to appear 
or obtain a postponement from the arbitrator. An award cannot be made only 
because of the default of a party. The arbitrator shall require the party who 
participates in the hearing to submit the evidence needed by the arbitrator to 
make an award. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 M


ar 27 4:48 P
M


 - W
ILLIA


M
S


B
U


R
G


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4500502


Page 129 of 288







CONSUMER ARBITRATION RULES 27Rules Amended and Effective September 1, 2014. Cost of Arbitration Effective January 1, 2016.


Conclusion of the Hearing


R-40. Closing of Hearing 


The arbitrator must specifically ask all parties whether they have any further 
proofs to offer or witnesses to be heard. When the arbitrator receives negative 
replies or he or she is satisfied that the record is complete, the arbitrator will 
declare the hearing closed. 


If briefs or other written documentation are to be filed by the parties, the hearing 
shall be declared closed as of the final date set by the arbitrator. Absent 
agreement of the parties, the time that the arbitrator has to make the award 
begins upon the closing of the hearing. The AAA may extend the time limit for 
the rendering of the award only in unusual and extreme circumstances.


R-41. Reopening of Hearing 


If a party requests, or if the arbitrator decides to do so, the hearing may be 
reopened at any time before the award is made. If reopening the hearing would 
prevent the making of the award within the specific time agreed on by the parties 
in the contract(s) out of which the controversy has arisen, the matter may not 
be reopened unless the parties agree on an extension of time. If the arbitrator 
reopens the hearing, he or she shall have 30 days from the closing of the 
reopened hearing within which to make an award. 


R-42. Time of Award 


The award shall be issued promptly by the arbitrator and, unless the parties agree  
differently or the law indicates a different time frame, no later than 30 calendar 
days from the date the hearing is closed, or, if the case is a documents-only 
procedure, 14 calendar days from the date the arbitrator set for his or her receipt 
of the final statements and proofs. The AAA may extend the time limit for the 
rendering of the award only in unusual and extreme circumstances. 


R-43. Form of Award 


(a)	 Any award shall be in writing and executed in the form and manner required  
	 by law. 


(b)	 The award shall provide the concise written reasons for the decision unless the  
	 parties all agree otherwise. Any disagreements over the form of the award shall be  
	 decided by the arbitrator.
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(c)	 The AAA may choose to publish an award rendered under these Rules; however,  
	 the names of the parties and witnesses will be removed from awards that are  
	 published, unless a party agrees in writing to have its name included in the award. 


R-44. Scope of Award 


(a)	 The arbitrator may grant any remedy, relief, or outcome that the parties could  
	 have received in court, including awards of attorney’s fees and costs, in  
	 accordance with the law(s) that applies to the case.


(b)	 In addition to a final award, the arbitrator may make other decisions, including  
	 interim, interlocutory, or partial rulings, orders, and awards. In any interim,  
	 interlocutory, or partial award, the arbitrator may assess and divide up the fees,  
	 expenses, and compensation related to such award as the arbitrator decides is  
	 appropriate, subject to the provisions and limitations contained in the Costs of  
	 Arbitration section.


(c)	 The arbitrator may also allocate compensation, expenses as defined in sections (v)  
	 and (vii) of the Costs of Arbitration section, and administrative fees (which include  
	 Filing and Hearing Fees) to any party upon the arbitrator’s determination that the  
	 party’s claim or counterclaim was filed for purposes of harassment or is patently  
	 frivolous.


(d)	 In the final award, the arbitrator shall assess the fees, expenses, and compensation  
	 provided in Sections R-4, R-5, and R-7 in favor of any party, subject to the provisions  
	 and limitations contained in the Costs of Arbitration section. 


R-45. Award upon Settlement 


If the parties settle their dispute at any point during the arbitration and at the 
parties’ request, the arbitrator may lay out the terms of the settlement in a 
“consent award” (an award drafted and signed by the arbitrator that reflects the 
settlement terms of the parties). A consent award must include a division of the 
arbitration costs, including administrative fees and expenses as well as arbitrator 
fees and expenses. Consent awards will not be made available to the public per 
Rule 43(c) unless the parties agree otherwise.


R-46. Delivery of Award to Parties 


Parties shall accept as notice and delivery of the award the placing of the award 
or a true copy thereof in the mail addressed to the parties or their representatives  
at the last known addresses, personal or electronic service of the award, or the 
filing of the award in any other manner that is permitted by law. 
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R-47. Modification of Award for Clerical, Typographical, or Mathematical Errors


(a)	 Within 20 days after the award is transmitted, any party, upon notice to the  
	 opposing parties, may contact the AAA and request that the arbitrator correct  
	 any clerical, typographical, or mathematical errors in the award. The arbitrator  
	 has no power to re-determine the merits of any claim already decided. 


(b)	 The opposing parties shall be given 10 days to respond to the request. The  
	 arbitrator shall make a decision on the request within 20 days after the AAA  
	 transmits the request and any responses to the arbitrator. 


(c)	 If applicable law provides a different procedural time frame, that procedure shall  
	 be followed.
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Post Hearing


R-48. Release of Documents for Judicial Proceedings 


The AAA shall give a party certified copies of any records in the AAA’s possession 
that may be required in judicial proceedings relating to the arbitration, except for 
records determined by the AAA to be privileged or confidential. The party will 
have to pay a fee for this service.


R-49. Applications to Court and Exclusion of Liability 


(a)	 No court or judicial proceeding by a party relating to the subject matter of the  
	 arbitration shall be deemed a waiver of the party’s right to arbitrate. 


(b)	 Neither the AAA nor any arbitrator in a proceeding under these Rules is a  
	 necessary or proper party in judicial proceedings relating to the arbitration. 


(c)	 Parties to an arbitration under these Rules shall be deemed to have consented  
	 that judgment upon the arbitration award may be entered in any federal or state  
	 court having jurisdiction thereof. 


(d)	 Parties to an arbitration under these Rules shall be deemed to have consented  
	 that neither the AAA, AAA employees, nor any arbitrator shall be liable to any  
	 party in any action for damages or injunctive relief for any act or omission in  
	 connection with any arbitration under these rules. 


(e)	 Parties to an arbitration under these Rules may not call the arbitrator, the AAA, or  
	 any AAA employee as a witness in litigation or any other proceeding relating to  
	 the arbitration. The arbitrator, the AAA, and AAA employees are not competent  
	 to and may not testify as witnesses in any such proceeding. 
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General Procedural Rules


R-50. Waiver of Rules 


If a party knows that any of these Rules have not been followed, it must object in 
writing before proceeding with arbitration or it will lose its right to object that the 
rule has not been followed. 


R-51. Extensions of Time 


The parties may agree to change any period of time provided for in the Rules, 
except that any such modification that negatively affects the efficient resolution 
of the dispute is subject to review and approval by the arbitrator. The AAA or the 
arbitrator may for good cause extend any period of time in these Rules, except 
as set forth in R-42. The AAA will notify the parties of any extension. 


R-52. Serving of Notice and AAA and Arbitrator Communications


(a)	 Any papers or notices necessary for the initiation or continuation of an arbitration  
	 under these Rules, or for the entry of judgment on any award made under these  
	 Rules, may be served on a party by mail or email addressed to the party or its  
	 representative at the last-known address or by personal service, in or outside the  
	 state where the arbitration is to be held, provided that reasonable opportunity to  
	 be heard with regard to the dispute is or has been granted to the party. 


(b)	 The AAA, the arbitrator, and the parties also may use overnight delivery, electronic  
	 facsimile transmission (fax), or electronic mail (email) to give the notices required  
	 by these rules. Where all parties and the arbitrator agree, notices may be sent by  
	 other methods of communication.


(c)	 Unless directed differently by the AAA or by the arbitrator, any documents and all  
	 written communications submitted by any party to the AAA or to the arbitrator  
	 also shall be sent at the same time to all parties to the arbitration.


(d)	 A failure to provide the other parties with copies of communications made to the  
	 AAA or to the arbitrator may prevent the AAA or the arbitrator from acting on any  
	 requests or objections contained within those communications.


(e)	 A party and/or someone acting on behalf of a party cannot have any  
	 communications with an arbitrator or a potential arbitrator about the arbitration  
	 outside of the presence of the opposing party. All such communications shall be  
	 conducted through the AAA.


(f)	 The AAA may direct that any oral or written communications that are sent by a  
	 party or their representative shall be sent in a particular manner. The failure of a  
	 party or its representative to do so may result in the AAA’s refusal to consider the  
	 issue raised in the communication. 
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R-53. Interpretation and Application of Rules 


The arbitrator shall interpret and apply these Rules as they relate to the arbitrator’s  
powers and duties. When there is more than one arbitrator and a difference 
arises among them concerning the meaning or application of these Rules, it shall 
be decided by a majority vote. If that is not possible, either an arbitrator or a 
party may refer the question to the AAA for final decision. All other Rules shall 
be interpreted and applied by the AAA. 


R-54. Remedies for Nonpayment 


(a)	 If arbitrator compensation or administrative charges have not been paid in full,  
	 the AAA may inform the parties so that one of them may forward the required  
	 payment. 


(b)	 Once the AAA informs the parties that payments have not been received, a party  
	 may request an order from the arbitrator directing what measures might be taken  
	 in light of a party’s nonpayment.   
	 Such measures may include limiting a party’s ability to assert or pursue its claim.  
	 However, a party shall never be precluded from defending a claim or counterclaim.  
	 The arbitrator must provide the party opposing a request for relief with the  
	 opportunity to respond prior to making any determination. In the event that the  
	 arbitrator grants any request for relief that limits any party’s participation in the  
	 arbitration, the arbitrator will require the party who is making a claim and who has  
	 made appropriate payments to submit the evidence required to make an award.


(c)	 Upon receipt of information from the AAA that full payments have not been  
	 received, the arbitrator, on the arbitrator’s own initiative, may order the suspension  
	 of the arbitration. If no arbitrator has yet been appointed, the AAA may suspend  
	 the proceedings. 


(d)	 If arbitrator compensation or AAA administrative fees remain unpaid after a  
	 determination to suspend an arbitration due to nonpayment, the arbitrator  
	 has the authority to terminate the proceedings. Such an order shall be in writing  
	 and signed by the arbitrator. The impact of the termination for nonpayment of  
	 the Consumer Clause Registry fee is the removal from the “Registered” section of  
	 the Registry.


R-55. Declining or Ceasing Arbitration


The AAA in its sole discretion may decline to accept a Demand for Arbitration 
or stop the administration of an ongoing arbitration due to a party’s improper 
conduct, including threatening or harassing behavior towards any AAA staff, 
an arbitrator, or a party or party’s representative.
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Costs of Arbitration (including AAA Administrative Fees)*


Arbitrator compensation is not included as part of the administrative fees 
charged by the AAA. Arbitrator compensation is based on a rate established by 
the AAA as set forth below. If a Preliminary Management Hearing is held by the 
arbitrator, the arbitrator is entitled to one-half the arbitration compensation rate 
for a full hearing day or a documents-only hearing. Once evidentiary hearings are 
held, the arbitrator is entitled to the full-day rate of compensation. The business 
shall pay the arbitrator’s compensation unless the consumer, post dispute,  
voluntarily elects to pay a portion of the arbitrator’s compensation. Arbitrator 
compensation, expenses as defined in sections (v) and (vii) below, and  
administrative fees (which include Filing and Hearing Fees) are not subject to 
reallocation by the arbitrator(s) except as may be required by applicable law or 
upon the arbitrator’s determination that a claim or counterclaim was filed for 
purposes of harassment or is patently frivolous.


*	 Pursuant to Section 1284.3 of the California Code of Civil Procedure, consumers with a gross monthly income of  
	 less than 300% of the federal poverty guidelines are entitled to a waiver of arbitration fees and costs, exclusive of  
	 arbitrator fees. This law applies to all consumer agreements subject to the California Arbitration Act, and to all  
	 consumer arbitrations conducted in California. If you believe that you meet these requirements, you must submit  
	 to the AAA a declaration under oath regarding your monthly income and the number of persons in your  
	 household. Please contact the AAA at 1-800-778-7879, if you have any questions regarding the waiver of  
	 administrative fees. (Effective January 1, 2003)


Party Desk Arbitration
In-Person or  


Telephonic Hearing – 
Single Arbitrator


In-Person or  
Telephonic Hearing –  


Three Or More Arbitrators


Consumer
Filing Fee—$200 
(nonrefundable)


Filing Fee—$200 
(nonrefundable)


Filing Fee—$200 
(nonrefundable)


Business


Filing Fee—$1,700


Arbitrator 
Compensation—$750 


per case


Filing Fee—$1,700


Hearing Fee—$500


Arbitrator 
Compensation—$1,500 


per hearing day


Filing Fee—$2,200


Hearing Fee—$500


Arbitrator  
Compensation—$1,500 per 
hearing day per arbitrator
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(i) Filing Fees


In cases before a single arbitrator, a nonrefundable filing fee capped in the 
amount of $200 is payable in full by the consumer when a case is filed, unless the 
parties’ agreement provides that the consumer pay less. A partially refundable 
fee in the amount of $1,700 is payable in full by the business, unless the parties’ 
agreement provides that the business pay more. This fee is due from the  
business once the consumer has met the filing requirements.


In cases before three or more arbitrators, a nonrefundable filing fee capped in 
the amount of $200 is payable in full by the consumer when a case is filed, unless 
the parties’ agreement provides that the consumer pay less. A partially  
refundable fee in the amount of $2,200 is payable in full by the business, unless 
the parties’ agreement provides that the business pay more. This fee is due from 
the business once the consumer has met the filing requirements.


There shall be no filing fee charged for a counterclaim.


The AAA reserves the right to assess additional administrative fees for services 
performed by the AAA beyond those provided for in these Rules and which may 
be required by the parties’ agreement or stipulation.


(ii) Neutral Arbitrator’s Compensation


Arbitrators serving on a case with an in-person or telephonic hearing will receive 
compensation at a rate of $1,500 per day.


Arbitrators serving on a case with a desk arbitration/documents-only hearing will 
receive compensation at a rate of $750 per case.


The AAA reserves the right to raise the daily or per-case arbitrator compensation  
rate because of the complexity of the case or for processes and procedures 
beyond those provided for in these Rules and which may be required by the 
parties’ requests, agreement, or stipulation (1) at the time of the AAA’s initiation 
of the case; (2) upon the addition of a new party; (3) when a change of claim is 
made and, if necessary, approved by the arbitrator(s); (4) or if circumstances arise 
during the course of the case due to the complexity of issues and submissions by 
the parties.  Any determination by the AAA on compensation rates is in the sole 
discretion of the AAA and such decision is final and binding on the parties and 
arbitrator. 
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(iii) Refund Schedule


Once the claimant has met the filing requirements, refunds to the business will 
be calculated as follows:


•	 if the case is settled or withdrawn within 30 calendar days, 50% of the filing 
fee will be refunded to the business.


However, no refund of the filing fee will be made once an arbitrator has been  
appointed and no refunds will be made on awarded cases. The date the claimant’s  
filing requirements are met is the date used to calculate any refund of filing fees. 
If the matter is settled or withdrawn prior to receipt of filing fees from the  
business, the AAA will bill the business in accordance with this refund schedule.


(iv) Hearing Fees


For telephonic hearings or in-person hearings held, an additional administrative 
fee of $500 is payable by the business. 


There is no AAA hearing fee for the initial Administrative Conference (see R-10). 


(v) Hearing Room Rental


The hearing fees described above do not cover the rental of hearing rooms. The 
AAA maintains rental hearing rooms in most offices for the convenience of the 
parties. Check with the administrator for availability and rates. Hearing room 
rental fees will be borne by the business. 


(vi) Abeyance Fee


Parties on cases held as inactive for one year will be assessed an annual  
abeyance fee of $300. If a party refuses to pay the assessed fee, the opposing 
party or parties may pay the entire fee on behalf of all parties, otherwise the 
matter will be administratively closed. All filing requirements, including payment 
of filing fees, must be met before a matter may be placed in abeyance.


(vii) Expenses


All expenses of the arbitrator, including required travel and other expenses, and 
any AAA expenses, as well as the costs relating to proof and witnesses produced 
at the direction of the arbitrator, shall be borne by the business.
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(viii) Consumer Clause Review and Registry Fee


Please note that all fees described below are nonrefundable. 


For businesses submitting a clause, the cost of reviewing the clause and  
maintaining that clause on the Registry is $500.  A yearly Registry fee of $500 
will be charged to maintain each clause on the Registry for each calendar year 
thereafter.  


If the AAA receives a demand for consumer arbitration from an arbitration clause 
that was not previously submitted to the AAA for review and placement on the 
Registry, the business will incur an additional $250 fee to conduct an expedited 
review of the clause. 


Any subsequent changes, additions, deletions, or amendments to currently  
registered arbitration agreement must be resubmitted for review and a review 
fee of $500 will assessed at that time.    
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Procedures for the Resolution of Disputes through Document  
Submission


D-1. Applicability


(a)	 In any case, regardless of claim size, the parties may agree to waive in-person/ 
	 telephonic hearings and resolve the dispute through submission of documents  
	 to one arbitrator. Such agreement should be confirmed in writing no later than  
	 the deadline for the filing of an answer.


(b)	 Where no disclosed claims or counterclaims exceed $25,000, the dispute shall  
	 be resolved by these Procedures, unless a party asks for a hearing or the arbitrator  
	 decides that a hearing is necessary.


(c)	 If one party makes a request to use the Procedures for the Resolution of Disputes  
	 through Document Submission (Procedures) and the opposing party is  
	 unresponsive, the arbitrator shall have the power to determine whether to  
	 proceed under the Procedures. If both parties seek to use the Procedures after  
	 the appointment of an arbitrator, the arbitrator must also consent to the process.


(d)	 When parties agree to these Procedures, the procedures in Sections D-1 through  
	 D-4 of these Rules shall supplement other portions of these rules which are not in  
	 conflict with the Procedures.


D-2. Preliminary Management Hearing


Within 14 calendar days of confirmation of the arbitrator’s appointment, the 
arbitrator shall convene a preliminary management hearing, via conference call, 
video conference, or internet, to establish a fair and equitable procedure for the 
submission of documents, and, if the arbitrator deems appropriate, a schedule 
for one or more telephonic or electronic conferences.


D-3. Removal from the Procedures


(a)	 The arbitrator has the discretion to remove the case from the Procedures if the  
	 arbitrator determines that an in-person or telephonic hearing is necessary.


(b)	 If the parties agree to in-person or telephonic hearings after a previous agreement  
	 to proceed under the Procedures, the arbitrator shall conduct such hearings.  
	 If a party seeks to have in-person or telephonic hearings after agreeing to the  
	 Procedures, but there is not agreement among the parties to proceed with  
	 in-person or telephonic hearings, the arbitrator shall resolve the issue after the  
	 parties have been given the opportunity to provide their respective positions  
	 on the issue.
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D-4. Time of Award


(a)	 The arbitrator shall establish the date for either final written submissions or a final  
	 telephonic or electronic conference. Such date shall operate to close the hearing,  
	 and the time for the rendering of the award shall commence on that day as well.


(b)	 The arbitrator shall render the award within 14 calendar days from the date the  
	 hearing is closed.


(c)	 The award is subject to all other provisions of these Rules that pertain to awards.
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Glossary of Terms
 
Administrator


The Administrator’s role is to manage the administrative aspects of the arbitration,  
such as the appointment of the arbitrator, to make preliminary decisions about 
where hearings might take place, and to handle the fees associated with the 
arbitration. As Administrator, however, the Administrator does not decide the 
merits of a case or make any rulings on issues such as what documents must be 
shared with each side. Because the Administrator’s role is only administrative, 
the Administrator cannot overrule or change an arbitrator’s decisions or rulings. 
The Administrator will comply with any court orders issued from litigation 
involving the parties to the dispute. 


ADR Agreement 


An ADR Agreement is an agreement between a business and a consumer to 
submit disputes to mediation, arbitration, or other ADR processes.


ADR Process 


An ADR (Alternative Dispute Resolution) Process is a method of resolving a 
dispute other than by court litigation. Mediation and Arbitration are the most 
widely used ADR processes.


ADR Program 


An ADR Program is any program or service set up or used by a business to 
resolve disputes out of court.


Arbitration 


In arbitration, the parties submit disputes to an impartial person (the arbitrator) 
for a decision. Each party can present evidence to the arbitrator. Arbitrators do 
not have to follow the Rules of Evidence used in court. 


Arbitrators decide cases with written decisions or “awards.” An award is usually 
binding on the parties. A court may enforce an arbitration award and the court’s 
review of arbitration awards is limited.
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Arbitration Agreement


An arbitration agreement is a contract between parties to settle their disputes 
by binding arbitration. It is typically found in the parties’ contract in a section 
entitled “Arbitration” or “Dispute Resolution.” It gives the parties information 
about how they are choosing to settle any disputes that they might have. 


Arbitrator


Arbitrators are neutral and independent decision makers who are not employees 
of the administrator. Except where the parties to a case reach their own 
settlement, the Arbitrator will make the final, binding decision on the dispute 
and render it in writing, called the Award. The Arbitrator makes all the procedural 
decisions on a case not made by the administrator or not decided jointly by the 
parties. The Arbitrator may grant any remedy, relief, or outcome that the parties 
could have received in court, including awards of attorney’s fees and costs, in 
accordance with the law(s) that applies to the case.


Once appointed to a case, an Arbitrator may not be removed by one party 
without the other party’s consent or unless the administrator determines an 
Arbitrator should be removed and replaced by another Arbitrator chosen by the 
administrator in a manner described in these Rules.


Case Administrator 


The Case Administrator is the AAA’s employee assigned to handle the 
administrative aspects of the case. He or she does not decide the case. He or 
she manages the case’s administrative steps, such as exchanging documents, 
matching schedules, and setting up hearings. The Case Administrator is the 
parties’ contact point for almost all aspects of the case outside of any hearings.


Claimant 


A Claimant is the party who files the claim or starts the arbitration. Either the 
consumer or the business may be the Claimant. 


Demand for Arbitration (also referred to as “Demand”)


The written document created by the claimant that informs the respondent that 
it wishes to arbitrate a dispute. This document provides basic information about 
the dispute, the parties involved and what the claimant wants as a result of the 
arbitration.
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Documents-Only Arbitration


In a Documents-Only Arbitration, the parties submit their arguments and 
evidence to the arbitrator in writing. The arbitrator then makes an award based 
only on the documents. No in-person or telephone hearing is held.


Independent ADR Institution 


An Independent ADR Institution is an organization that provides independent 
and impartial administration of ADR programs for consumers and businesses. 
The American Arbitration Association is an Independent ADR Institution.


In-Person Hearing 


During an In-Person Hearing, the parties and the arbitrator meet in a conference 
room or office and the parties present their evidence in a process that is 
similar to going to court. However, an In-Person Hearing is not as formal as going 
to court.


Mediation 


In Mediation, an impartial person (the mediator) helps the parties try to settle 
their dispute by reaching an agreement together. A mediator’s role is to help 
the parties come to an agreement. A mediator does not arbitrate or decide 
the outcome.


Neutral 


A “Neutral” is a mediator, arbitrator, or other independent, impartial person 
selected to serve as the independent third party in an ADR process.


Party


The party is the person(s) or business that is involved in the dispute in the 
arbitration process. Usually, these are the people or businesses that have an 
arbitration agreement between them that specifies that a dispute should be 
resolved by arbitration.
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Parties


Parties are all the separate individuals, businesses, or organizations involved in 
the arbitration.


Opposing Party


The opposing party is the other party that is on the opposite side of the 
arbitration from you. If you are the claimant, the Opposing Party is the  
respondent. If you are the respondent, the Opposing Party is the claimant. If you 
are the consumer, the Opposing Party is the business. If you are the business,  
the Opposing Party is the consumer.


Respondent 


The respondent is the party against whom the claim is filed. If a Respondent 
states a claim in arbitration, it is called a counterclaim. Either the consumer or 
the business may be the Respondent. 


Telephone Hearing 


In a Telephone Hearing, the parties have the opportunity to tell the arbitrator 
about their case during a conference call. They also present their evidence to 
the arbitrator during the call. Often this is done after the parties have sent in 
documents for the arbitrator to review. 
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© 2016 American Arbitration Association®, Inc. All rights reserved. These rules are the copyrighted property of the


American Arbitration Association (AAA) and are intended to be used in conjunction with the AAA’s administrative services. 


Any unauthorized use or modification of these rules may violate copyright laws and other applicable laws. 


Please contact 800.778.7879 or websitemail@adr.org for additional information. 
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Comprehensive Dispute Resolution Rules and Procedures 
(Updated as of 10/1/2024) 
 


 
NAM (National Arbitration and Mediation) 
1-800-358-2550 / www.namadr.com  


1 


SCOPE OF RULES 
 
 
RULE NO. 1:  APPLICATION OF RULES 
 
All rules set forth herein are National Arbitration & Mediation (“NAM”)’s Comprehensive Dispute 
Resolution Rules and Procedures (hereinafter “NAM’s Rules”) and shall govern non-binding Mediations 
and binding Arbitrations of disputes that are administered by NAM by the parties’ mutual agreement to use 
these rules or pursuant to any written agreement between the parties.  
 
NAM may administer a case pursuant to these Rules where a written agreement between the parties 
designates NAM as the Administrator for the arbitration and/or mediation.  In addition, in the event the 
written agreement between the parties designates an administrator who is unable or unwilling to administer 
the case, NAM may administer the case if (i) the parties consent to same or (ii) after the Claimant serves a 
Demand for Arbitration/Request for Mediation upon the Respondent and files the case with NAM, the 
Respondent does not object to NAM’s administration of the case within 10 days of service of the Demand 
for Arbitration/Request for Mediation.  In any event, it is within NAM’s sole discretion to accept or reject 
any case for administration. 
 
These rules are designed to secure the most expeditious, private, and inexpensive resolution and 
determination of every case, whether in law or equity. 
 
The parties are free, however, to enter into a mutually executed written agreement at any time to amend or 
modify any of NAM’s Comprehensive Rules for the purpose of their case. 
 
These Rules are also to be used when contractual dispute resolution provisions/programs have been 
established whereby both entities have agreed to utilize Arbitration and/or Mediation to resolve such 
contractual disputes.  When such a provision/program exists, there may be instances in which the Rules and 
Procedures of the provision/program as written and as agreed upon by the entities differ from some of the 
Rules and Procedures as contained herein.  In these instances, NAM’s Rules and Procedures contained 
herein may be modified to conform to that of the program as established and mutually agreed upon by the 
entities.  Such modifications would be subject to NAM’s review and acceptance. 
 
 
RULE NO. 2:  DEFINITIONS 
 
For purposes of these Rules, the following definitions apply: 
 
A. Arbitration Agreement – any written agreement between the parties to resolve a dispute, claim or 


controversy through binding Arbitration. 
 
B. Arbitration Hearing – any proceeding in which disputes, claims, or controversies are resolved, 


including: 
 


i. In-Person/Oral Arbitration Hearing – any proceeding in which an Arbitrator entertains 
oral testimony or arguments and reviews documents and evidence to render an award or 
judgment. The hearing may be conducted in-person, via telephone, or virtually/by 
videoconference. 
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Comprehensive Dispute Resolution Rules and Procedures 
(Updated as of 10/1/2024) 
 


 
NAM (National Arbitration and Mediation) 
1-800-358-2550 / www.namadr.com  


2 


 
ii. Arbitration based on Written Submissions – any proceeding in which the Arbitrator 


reviews documents, evidence or property and bases his or her decision solely on the 
documentary evidence presented to him or her. 


 
C. Arbitration Notice – a written notice which the Claimant files and serves upon the Respondent to 


initiate the claim and request Arbitration. Also referred to as a Demand for Arbitration. 
 
D. Arbitrator – an individual conducting Arbitration Hearings. 
 
E. Award – any binding award issued by an Arbitrator establishing the final rights and obligations of 


the parties. A judgment may be entered for enforcement in a public court pursuant to the rules of 
the relevant jurisdiction for enforcement of arbitral awards. 


 
F. Claim – any claim seeking a remedy or relief submitted by one party against other parties, including 


an initial claim, counter, or cross claim. 
 
G. Claimant – any party initiating an Arbitration or Mediation and making a Claim under these Rules 


and Procedures.  
 
H. Consumer – an individual who purchases, seeks, or acquires goods or services for personal, family, 


or household use.  
 
I. Consumer Cases – disputes which arise pursuant to a pre-dispute arbitration agreement in which 


the business has a standardized, systematic application of arbitration clauses with customers and 
there is minimal, if any, negotiation between the parties as to the procedures or other terms of the 
arbitration clause.  The NAM Administrator, in his/her sole discretion, will determine whether a 
party is to be classified as a consumer.  


 
J. Deposition – testimony under oath, especially a statement by a witness that is written down or 


recorded for use in legal proceedings at a later time. 
 
K. Discovery – the compulsory disclosure of pertinent facts or documents to the opposing party in a 


legal proceeding. 
 
L. Document – any writing or data compilation containing evidential information such as facts, 


opinions, statements, reasons, descriptions, legal arguments, or any other information in any form 
such as an agreement, record, correspondence, tape, disk, request, notice, affidavit, memorandum, or 
other writing.  Documents shall include, but not be limited to, all written notifications and 
communications, pleadings, reports, photographs, bills, receipts, invoices, records maintained in the 
ordinary course of business, medical reports, contracts, and any other written documents.  


 
M. Fee Schedule – the then-current Fee Schedule in effect at the time of the filing of the claim which 


is subject to NAM’s Comprehensive Dispute Resolution Rules and Procedures and is made a part of 
these Rules and incorporated by reference herein. 


 
N. Comprehensive Dispute Resolution Rules and Procedures – the rules and procedures 


administered by NAM to assist parties to resolve disputes that may arise. 
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O. Interim Order – any order providing temporary or preliminary relief pending a final Award. 
 
P. Interrogatory – a formal or written question asked to a witness, usually requiring an answer under 


oath. 
 
Q. Mediation – a non-binding settlement conference.  Mediation sessions are only binding where an 


agreement is reached.  Documentary evidence may be used by the parties and submitted to the 
Hearing Officer to facilitate negotiations. 


  
R. Mediator – an individual conducting a Mediation Conference. 
 
S. Mediation Agreement – any written agreement between the parties to resolve a dispute, claim, or 


controversy through non-binding Mediation. 
 
T. Mediation Conference – a non-binding settlement proceeding in which each party is given an 


opportunity to describe the facts of the case and explain its position to a Mediator, who, in turn 
meets privately with each side to evaluate their respective cases and to discuss potential settlement 
figures with a view toward guiding the parties to the settlement of their dispute.  The hearing may be 
conducted in-person or via telephone. 


 
U. Mediation Notice – a written notice which the Claimant files and serves upon the Respondent to 


initiate the claim and request Mediation.  Also referred to as a Request for Mediation. 
   
V. NAM – the administrator of the Comprehensive Dispute Resolution Rules and Procedures, with 


administrative offices at 990 Stewart Avenue, First Floor, Garden City, NY 11530 Attn: Commercial 
Dept.; telephone # is 800-358-2550. 


 
W. NAM Administrator – the individual or individuals appointed by NAM to administer NAM’s 


Comprehensive Dispute Resolution Rules and Procedures.  Unless specifically directed to do so by 
the NAM Administrator or the Arbitrator(s)/Mediator, all communications among the parties and 
NAM, whether verbal or written, should be addressed to the NAM Administrator at 990 Stewart 
Avenue, First Floor, Garden City, NY 11530 and not directly to the Arbitrator(s)/Mediator.  The 
NAM Administrator may, in his or her discretion, appoint a NAM employee or employees to assist 
in the administration of a claim submitted to NAM. 


 
X. Order – any order issued by an Arbitrator establishing specific rights and obligations of the parties. 
 
Y. Party – any individual or entity who makes a claim or against whom a claim is made, including 


Claimants and Respondents. 
 
Z. Reply – a written response by the Respondent to an Arbitration Notice filed by the Claimant. 
 
AA. Representative – any individual, including an attorney, who represents a party in an Arbitration or 


Mediation. 
 
BB. Respondent – any party against whom a claim is made. 
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CC. Sanctions – may include the dismissal of the claim or counter-claim, preclusion of evidence, 
admission of facts, payment of fees, costs or attorney’s fees, or the granting of an award.  The 
Arbitrator may impose sanctions against a party, a representative, or both. 


 
DD. Service – the methods of delivery specified in Rule No. 13 by which a party may deliver an 


Arbitration Notice or Reply, or any other documents or written communications to another party or 
to the NAM Administrator. 


 
EE. Signature or Signed – a mark or symbol intended as an attestation, produced by reliable means, 


intended as a signature.  
 
FF. Witness – an individual, who may or may not be a party, who will appear at an Arbitration hearing 


and give sworn testimony regarding the dispute, claim, or controversy. 
 
GG. Written Submissions – the legal memorandum, position paper, case law, deposition transcript, 


witness statements, expert reports, photographs, bills, receipts, invoices, or any other written 
documentary evidence submitted by a party in support of its position. 


 
 
RULE NO. 3:  PRIVACY AND CONFIDENTIALITY 
 
All documents and materials submitted to or filed with NAM shall remain private and are not subject to 
public scrutiny.  All communications, whether oral or written, and all testimony at an Arbitration shall 
remain confidential and inadmissible in any other judicial or alternative dispute resolution proceeding, with 
the exception of an appeal if the parties mutually agree in writing to an appeal process or unless otherwise 
required by law or judicial decision.  Any such appeal would then be subject to NAM’s Appellate Dispute 
Resolution Rules and Procedures.  With respect to Mediations, the NAM Administrator, the Mediator, and 
the parties shall keep all matters relating to the Mediation proceeding, including the terms of the settlement 
agreement, confidential unless the parties mutually agree otherwise, or disclosure is necessary for the 
purposes of implementation and enforcement.  
 
 
RULE NO. 4:  EXCLUSION OF LIABILITY 
 
A. Neither NAM, nor its Officers, Directors, employees, representatives, Arbitrators, or Mediators shall 


be liable for any act or omission in connection with any Arbitration or Mediation conducted under 
these Rules or any other rules and procedures mutually agreed upon by the parties.  


 
B. Neither NAM, nor its Officers, Directors, employees, representatives, Arbitrators, or Mediators is a 


necessary party in any further alternative dispute resolution or judicial proceeding and may not be 
called to testify at any subsequent proceeding. 


 
C. The parties agree not to make any claims against NAM for damage, loss, or injury and hereby waive 


any cause of action or other remedy against NAM, its employees, Arbitrators/Mediators, agents, etc.  
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RULE NO. 5:  REPRESENTATION 
 
Parties may act on their own behalf or may be represented by a person with authorization to act on their 
behalf.  The name, address, and contact information of such persons shall be communicated to NAM and 
all other parties at least thirty (30) days prior to the scheduled hearing or conference.  
 
 
RULE NO. 6:  ADJOURNMENTS FOR ARBITRATIONS OR MEDIATIONS 
 
The Arbitrator(s)/Mediator may, in his/her discretion, grant a party’s request for postponement of a 
scheduled In-Person/Oral Arbitration Hearing, a scheduled Mediation conference, or the date fixed for the 
receipt of documentary evidence for an Arbitration based on Written Submissions.  
 
 
RULE NO. 7:  FEES 
 
The parties shall pay those fees set forth in the then current Fee Schedule in-effect at the time of the filing 
of the claim which is subject to NAM’s Comprehensive Dispute Resolution Rules and Procedures which is 
incorporated by reference herein and made part of these Rules.  In the event that the administration of a 
matter extends beyond a one-year period, NAM may, in its sole discretion, charge the most current fees set 
forth in the most recent Fee Schedule for additional time expended on the matter.    
 
NAM may elect not to commence and/or continue administration of a claim and/or withhold the release of 
the Arbitrator’s decision (as applicable) due to nonpayment of fees.  NAM and/or the Arbitrator shall have 
the authority to suspend or terminate the administration of a matter due to non-payment of outstanding 
fees. 
 
In the event that a party fails or refuses to make payments or provide any deposit directed by NAM, the 
other party(ies) may affect a substitute payment to allow the Arbitration/Mediation to proceed (subject to 
any Award for costs).  In such circumstances, the party(ies) paying the substitute payment(s) may be entitled 
to recover that amount from the defaulting party.  
 
NAM may, in its sole discretion, modify the fees for specific case types, programs, or individual matters. 
 
NAM may require one or more of the parties to make an advance payment in an amount to be determined 
by the NAM Case Administrator, to be applied to future administrative fees and/or Arbitrator time on a 
matter.  Additional requests for payment may be made as the amounts on deposit are depleted during the 
pendency of the matter.  Unapplied deposits will be refunded at the conclusion of the case. 
  
 
RULE NO. 8:  MODIFICATION OF RULES 
 
NAM reserves the right to modify these Rules at any time without prior written notice to the parties.  If the 
parties have entered into an Arbitration or Mediation Agreement, the version of the Rules in effect at the 
time the claim is filed with NAM will govern the Arbitration or Mediation, unless the parties mutually agree 
to another version.  If the parties have not entered into an Arbitration or Mediation Agreement, the version 
of the Rules in effect at the time the parties file the joint submission with NAM will govern the proceedings. 
The parties are free at any time to enter into a written agreement to amend or modify any of NAM’s Rules 
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for the purpose of their case.  However, NAM’s Fee Schedule is not subject to such modification or 
amendment, except in the sole discretion of the NAM Administrator. 
 
 
RULE NO. 9:  ENFORCEABILITY OF RULES 
 
A. If the provisions of these Rules are held invalid or unenforceable by a court of law, the parties have 


not waived any of their rights, privileges or remedies to submit their claims, counter-claims, and 
cross-claims to the applicable court of law or to avail themselves of any other legal rights, privileges, 
or remedies.  


 
B. In the event any party proceeds with an Arbitration after knowledge that any provision or 


requirement of these Rules has not been complied with, and fails to state an objection in writing, 
shall be deemed to have waived the right to object. 


 
 


 
 
COMMENCEMENT OF CLAIM 
 
 To initiate an Arbitration, please refer to Rule No. 10 through Rule No. 36. 
 


To initiate a Mediation, please refer to Rule No. 37 through Rule No. 53.  
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ARBITRATIONS 
 
 
RULE NO. 10:  INITIATION OF ARBITRATION 
 
In the case of Arbitration, Parties shall initiate Arbitration by one of the following methods: 
 
A. The parties may send a jointly executed submission form to NAM at 990 Stewart Avenue, First 


Floor, Garden City, NY 11530 (hereinafter “NAM’s administrative offices”).  The submission form 
should include the names, addresses, telephone, and fax numbers of each party to the case, internal 
filing or claim numbers (for corporate entities), a brief description of the nature of the claim, the 
amount in controversy, the remedy sought, the number of Arbitrator(s) agreed upon by the parties 
and a copy of the contract or agreement, if any, upon which the joint submission is based; or 


 
B. If the parties have not filed a jointly executed submission form but the parties previously have 


agreed in a written contract to use Arbitration to resolve disputes, and per the contract, NAM would 
be an eligible provider of such services: 


 
 i. The initiating party (hereinafter the “Claimant”) shall: 
 


a. File a written notice of its intention to Arbitrate (hereinafter “Demand for 
Arbitration”) by forwarding the fully executed Demand for Arbitration to the 
Respondent.  The Demand for Arbitration shall set forth the names, addresses, 
telephone, and fax numbers of each party to the case, internal filing or claim 
numbers (for corporate entities), a brief description of the nature of the claim, the 
amount in controversy, and the remedy sought.  


 
b. The Demand for Arbitration must state, in part, that if the Respondent fails to 


respond in writing within thirty (30) days of the date of NAM’s notification to 
Claimant and Respondent that the Demand for Arbitration has been filed and the 
arbitration proceeding has been commenced, the Arbitrator(s) may enter an award 
against the Respondent. In his/her sole discretion, the NAM Administrator may 
extend this time limit.  


 
c. In order for the claim to proceed to Arbitration, the following must be sent to the 


NAM Administrator at the address listed in Rule No. 10(A) above: 
 


• a copy of the written contract which states that Arbitration through NAM 
can be used to resolve the dispute; 


• the fee, if any, required to be filed in accordance with the applicable NAM 
Fee Sheet 


• proof of service of the Demand for Arbitration to the Respondent; and 


• an original and two (2) copies of the Demand for Arbitration and any 
accompanying paperwork. 
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d. The Arbitration will be filed/commenced when NAM notifies the Claimant and 
Respondent that the Demand for Arbitration has been accepted for filing and the 
arbitration proceeding has commenced.   


 
C. The parties shall request either an In-Person/Oral Arbitration Hearing or an Arbitration based on 


Written Submissions.  To the extent that all of the parties do not agree, and the underlying written 
agreement providing for arbitration of the matter (if applicable) is silent as to whether the 
Arbitration is to be conducted based on Written Submissions or at an In-Person/Oral Arbitration 
Hearing, then an In-Person/Oral Arbitration Hearing shall be conducted.  To the extent that a party 
requests an Arbitration based on Written Submissions and the other party(ies) does (do) not respond 
within the time frame specified by NAM’s Rules for submitting a reply, the type of arbitration to be 
conducted will be in accordance with the underlying written agreement providing for arbitration of 
the matter (if applicable), if specified.  If not specified by the underlying written agreement (that is, 
the agreement is silent on this issue), then the matter will be conducted based on Written 
Submissions.   
 


D.  It shall be the responsibility of the Claimant to comply with any condition precedent required by the 
underlying contract/agreement prior to the filing of the Demand for Arbitration, as well as any time 
periods for filing the Demand for Arbitration required by the underlying contract/agreement.  Any 
dispute as to the compliance with the condition precedent requirement may be determined by the 
Arbitrator once appointed, or by an Emergency Arbitrator appointed pursuant to Rule 12 herein or 
by a Procedural Arbitrator appointed pursuant to NAM’s Mass Filing Supplemental Dispute 
Resolution Rules and Procedures, unless otherwise provided for in the underlying 
contract/agreement.  


 
E.  In the event NAM declines to administer, or terminates the administration of, an arbitration, either 


party may pursue any other rights or remedies available, which may include the commencement of a 
court action. 
 


 
RULE NO. 11:  RESPONSE AND COUNTERCLAIM 
 
A. The Respondent shall file a Response to the Demand for Arbitration (hereinafter “Response”) at 


NAM within thirty (30) days of the date of NAM’s notification to Claimant and Respondent that the 
Demand for Arbitration has been filed and the arbitration proceeding has been commenced.  The 
Response shall include a brief statement of the basis for Respondent’s defenses to the claim 
including any counter or cross claims.   


 
B. Respondent shall also serve its Response upon the Claimant within thirty (30) days of NAM’s 


notification, as set forth in A above.  Such service must be completed pursuant to Rule No. 13 
below.   


 
C. Any party that receives a counter or cross claim may file and serve a Response to such counter and 


cross claim within ten (10) days of service of the counter or cross claim in the Response.  
 
D. If any party fails to respond to a Demand for Arbitration or counter or cross claim, that party will be 


deemed to have denied all claims, counter and cross claims asserted against him/her, although the 
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party has thereby waived his/her right to assert other claims, including counter and cross claims, at 
the Arbitration by failing to respond. 


 
E. Amendments or additions to claims and counter and cross claims must be made upon mutual 


agreement of the parties or application to the Arbitrator(s), upon notice to the other party and will 
be permitted only upon a showing of good cause and no prejudice to the other party. The other 
party shall have an opportunity to oppose the application for such amendment or addition. 
However, the Arbitrator(s) shall make the final decision regarding amendments or additions to 
claims and counter and cross claims. 


 
 
RULE No. 12:  EMERGENCY RELIEF  


 
A. In the event a party is in need of emergency relief prior to the appointment of an Arbitrator for a 


particular matter, the requesting party shall, in writing, notify NAM and all other parties to the 
matter of the relief being requested, the reason why the relief is being sought on an expedited basis, 
and why the requesting party is entitled to such relief (the “Request”).  The Request may be sent to 
NAM and the other parties via e-mail, facsimile, overnight delivery, or personal delivery.  Proof of 
service on all other parties shall be included with the Request sent to NAM.  If there are parties who 
were not notified, an explanation of the reason why they could not be notified, and the efforts made 
to notify such parties shall also be included.   
 


B. Upon receipt of the Request, NAM shall promptly appoint one (1) Emergency Arbitrator to rule on 
the Request.  NAM will attempt to appoint the Emergency Arbitrator within one (1) business day of 
receipt of the Request.  The Emergency Arbitrator shall promptly disclose any issue that might 
affect his/her ability to be impartial or independent based upon the information disclosed in the 
Request.   


 
C. Any challenge to the appointment of the Emergency Arbitrator shall be made within one (1) 


business day of NAM’s notification to the parties of the appointment of the Emergency Arbitrator 
and the Emergency Arbitrator’s disclosures, if any.  NAM shall decide any such challenge, which 
decision will be final.   
 


D. The Emergency Arbitrator shall, within two (2) business days after his/her appointment, or as soon 
thereafter as possible, establish a schedule for consideration of The Request.  The schedule shall 
provide all parties with reasonable opportunity to be heard, which may include the submission of 
written position papers, scheduling of telephone conference calls, videoconferences, and/or in-
person hearings/oral argument.  
 


E. The requesting party should be able to demonstrate the following: (i) entitlement to the relief 
requested and (ii) that immediate and irreparable loss or damage will result unless the emergency 
relief as requested is granted.  
 


F. The Emergency Arbitrator shall render his/her decision and the reasons therefore.  The Emergency 
Arbitrator shall have the same level of authority and power as that of the appointed Arbitrator 
pursuant to the rules herein, in order to resolve all matters with respect to the Request. 
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G. Any party seeking to modify the Emergency Arbitrator’s decision may only do so if the modification 
is based upon a change in circumstances.  Any such application shall be made to the Emergency 
Arbitrator unless an Arbitrator(s) has been appointed for the matter, in which case, any request 
related to the relief sought shall be determined by the appointed Arbitrator(s).  Once an Arbitrator is 
appointed, the Emergency Arbitrator shall have no further power to act unless the parties agree 
otherwise, in writing. 
 


H. The Emergency Arbitrator shall have the discretion to condition any interim award of emergency 
relief on the provision of adequate security by the requesting party.  


 
I. A party’s request for expedited relief to a judicial authority shall not be deemed incompatible with 


this rule or with the agreement to arbitrate or any waiver of the right to arbitrate.   
 
J. The requesting party shall bear the costs associated with the Request and such costs shall be paid by 


that party to NAM.  The Emergency Arbitrator may address the apportionment of such costs (if 
any) between the parties.  However, such determination will be subject to the decision of the 
appointed Arbitrator(s) of the apportionment of final costs between the parties, if any.  
 


 


RULE NO. 13:  SERVICE OF DOCUMENTS; TIME LIMITS  
 
A. At least ten (10) days before the hearing date, the parties shall submit a pre-hearing memorandum 


including the following elements: (a) a statement of facts; (b) a statement of each claim being 
asserted (including relevant statutes and case law); and (c) a statement of the evidence to be 
presented, including live witness testimony (and the amount of time anticipated for such testimony). 
At least ten (10) days before the hearing date, together with the pre-hearing memorandum, each 
party shall send a list of documents to be submitted and witnesses to be presented at the time of the 
hearing, together with a copy of any listed document.  Any document not sent in accordance with 
this Rule No. 13 or any witness not so identified, except those required in rebuttal to any claim or 
defense, may be excluded at the time of the hearing.  Each party shall send the pre-hearing 
memorandum and all documents and lists of documents, etc., to all other parties and to the NAM 
Administrator.  However, the NAM Administrator may elect to have the parties send such 
information directly to the Arbitrator(s) (in lieu of having the information sent to the NAM 
Administrator) by notifying the parties accordingly. 


 
B. At least five (5) days prior to the hearing, any party may deliver to the party proposing the report, 


record, or document, a written demand that a witness or custodian be produced in person to testify 
at the hearing concerning such item and be subject to cross-examination.  If there is an objection to 
such demand, the Arbitrator shall resolve the matter as he/she sees fit under the circumstances. 


 
C. Service of documents may be completed by any one of the following methods: delivery by 


messenger service, overnight delivery service by a nationally recognized courier company, or by 
certified mail. The party must obtain a record of the sending thereof. Service by any of the 
aforementioned means is considered effective upon the date of deposit of the document. 
Documents shall be served to the last known address of the party or its representative for whom 
same are intended.  
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D. In addition to the methods of service provided for in Rule No. 13(C), the NAM Administrator and 
the Arbitrator may also communicate with the parties and/or each other, and/or serve any 
document, by electronic fax transmission (fax), electronic mail (email), and U.S. mail.   


 
E. The time periods fixed under NAM’s Rules shall begin to run on the next day after service is 


affected by one of the methods described in Rule No. 13 (C).  Official holidays and non-business 
days are included in the calculation of the time period.  However, if the last day of a time period is a 
holiday or non-business day in the country where the responding party is located, the time period 
shall expire on the next business day. 


 
F. The Arbitrator may require the parties to provide proof of service of the Arbitration Notice and 


Reply and/or proof of prior notice of any claim, remedy, counter or cross claim, or affirmative 
defenses prior to or at the Arbitration.  The Arbitrator may, in the absence of proof of service 
and/or prior notice to the other parties, preclude any party from asserting any claim, remedy, 
counter or cross claim, or affirmative defenses at the Arbitration.  The parties may agree, however, 
that the Arbitrator should consider such claim, remedy, counter or cross claim, or affirmative 
defenses despite the lack of proof of service or lack of prior notice. 


 
 
RULE NO. 14:  COMMUNICATION BETWEEN PARTIES AND ARBITRATOR(S) 
 
No party shall communicate directly with the Arbitrator(s) regarding any issue related to the Arbitration, 
until such time as the NAM Administrator or the Arbitrator(s) permits such direct communication.  Until 
that time, all communications with the Arbitrator(s) must be directed to the NAM Administrator at NAM’s 
administrative offices at 990 Stewart Avenue, First Floor, Garden City, NY 11021; telephone # is 800-358-
2550.  Any necessary communication should be in plain written language, including but not limited to, a 
request for a conference, objection to a discovery request, or question regarding the Arbitration hearing 
itself.  The NAM Administrator will contact the Arbitrator as soon as practicable and inform the Arbitrator 
about the party’s request to communicate.  The Arbitrator shall have the authority and discretion to take any 
action the Arbitrator deems appropriate under the circumstances.  
 
 
RULE NO. 15:  LOCATION OF ARBITRATION 
 
Subject to the provisions of the underlying contract/agreement, if applicable, or unless agreed upon in 
writing by the parties, the Arbitrator(s) or the NAM Administrator (if such decision is needed prior to the 
appointment of the Arbitrator(s)) shall determine the actual location of the hearing.  The Arbitrator(s) may 
travel to any place necessary in order to conduct hearings, receive witness testimony, and inspect goods, 
property, or documents.  The out-of-pocket cost for such travel shall be borne by the parties. 
 
 
RULE NO. 16:  LANGUAGE OF THE ARBITRATION PROCESS 
 
A. Unless the parties have agreed otherwise, the Arbitration shall be conducted in English.  If a party 


requests a language other than English and the other party objects to such a request, the 
Arbitrator(s) shall decide the language(s) of the Arbitration.  The Arbitrator(s) shall consider the 
language of the contract, and any other matter deemed appropriate.  In the event any translation, 
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interpreting, or other services are requested as a result of a hearing which is to be held in a language 
other than English, expenses for such services will be borne by the party which requests them. 


 
B. In cases where there is a non-participating or defaulting party, the Arbitration proceeding shall be 


conducted in the language as agreed to by the participating parties, subject to the approval by the 
Arbitrator(s) or the NAM Administrator (if the Arbitrator(s) has yet to be appointed).  The non-
participating or defaulting party shall have no cause for complaint if communications to and from 
NAM and the Arbitration proceedings are conducted in a language approved by the Arbitrator(s) or 
the NAM Administrator. 


  
C. In the event that the parties previously agreed in writing that the Arbitration proceedings shall be 


conducted in more than one language, NAM shall administer the Arbitration proceedings in the 
agreed-upon languages, unless the parties agree subsequently in writing to the contrary or the 
Arbitrator(s) orders otherwise. 


 
D. If any document is presented in a language other than the language(s) agreed to by the parties or 


directed by the Arbitrator and no translation of such document is submitted by the party relying 
upon the document, the Arbitrator(s) or NAM (if the Arbitrator(s) has not been appointed) may 
order that party to submit a translation in a language to be determined by the Arbitrator(s) or NAM. 


 
E. A party to the Arbitration proceeding may request translation of documents or interpreters at any 


stage of the process.  The requesting party shall bear the costs of the translation or interpreters. 
 
 
RULE NO. 17:  APPLICABLE RULES OF LAW AND ARBITRATOR AUTHORITY  


 
A. The Arbitrator(s) shall have broad discretion to rule upon all arbitrable issues under the applicable 


substantive law.  In all cases, the Arbitrator(s) shall consider the provisions of the underlying 
contract/agreement, if applicable. 


 
B. The Arbitrator(s) shall have the authority to determine any issue about the interpretation and 


applicability of these Rules and conduct of the Arbitration proceeding.  The Arbitrator(s) shall have 
the authority to determine jurisdiction and arbitrability including, but not limited to, any issue 
regarding the validity, existence, formation, or scope of the agreement under which Arbitration is 
being sought, and the proper parties to the Arbitration.  


 
 
RULE NO. 18:  DISCOVERY PROCEDURE 
 
A. The parties shall conduct discovery on a voluntary basis, the procedure of which shall be agreed to 


by the parties.  Failing such agreement, the Arbitrator(s) shall have the power to order such 
discovery, by way of document production, interrogatory, deposition, or otherwise, as the 
Arbitrator(s) considers necessary for a full and fair exploration of the issues in dispute. 


 
B. When deciding upon the nature and extent of discovery, the Arbitrator(s) shall take into account the 


following factors: 
 
 i. the nature of the claim and counter-claim; 
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 ii. the expedited nature of the Arbitration process; 
 iii. relevancy of the discovery sought by a party; and 


iv. the cost of discovery must be commensurate with the amount of the claim and the request 
must not be unduly burdensome and expensive on the parties. 


 
 
RULE NO. 19:  INTERIM ORDER AND DISPOSITIVE MOTIONS 
 
A. At the request of either party, the Arbitrator(s) may issue an Interim Order regarding the subject 


matter of the dispute.  The Arbitrator(s) may exercise his/her discretionary powers and order the 
apportionment of costs associated with applications for Interim Orders.  
 


B. The Arbitrator may permit motions that determine and dispose of all or part of a claim(s) and/or 
narrow the issues in dispute.  


 
C. The Arbitrator may take any measures he/she determines to be necessary including, but not limited 


to, the award of injunctive relief or any other measure to conserve property and/or goods.   
 
 
RULE NO. 20:  NUMBER OF ARBITRATOR(S) 
 
Subject to the provisions of the underlying contract/agreement, if applicable, or unless mutually agreed 
upon by all parties, one Arbitrator shall resolve all matters in which the Claimant seeks $1 million or less.  In 
all other matters, including those matters in which non-monetary relief is sought, the NAM Administrator 
shall have the sole discretion to determine whether a matter should be heard by one (1) or three (3) 
Arbitrator(s).  
 
 
RULE NO. 21:  PAYMENTS/DEPOSITS AS TO COSTS 
 
A. In accordance with the NAM fee schedule, fees are due and payable by the Claimant when a 


Demand for Arbitration is filed and by the Respondent when a Demand for Arbitration is 
responded to.  In any event, all such fees must be paid before a hearing is scheduled.  


 
B. To the extent that additional Arbitrator time is required beyond that which was originally 


anticipated, or if other circumstances arise whereby additional fees are incurred, NAM may direct 
the parties to make one or several advance, interim, or final payments for the costs associated with 
the Arbitration process.  Such deposits shall be made to NAM.  The Arbitrator(s) shall not proceed 
with the Arbitration until receiving confirmation that all outstanding payments have been made to 
NAM by the parties.  


 
C.  In the event that a party fails or refuses to provide any deposit as directed by NAM, the other party 


or parties may effect a substitute payment to allow the Arbitration to proceed (subject to any Award 
for costs).  In such circumstances, the party(ies) paying the substitute payment(s) may be entitled to 
recover that amount from the defaulting party. 


 
D. Each party is responsible to pay the fees billed to them by NAM directly to NAM.  If, as part of the 


award, the Arbitrator(s) awards the total cost of the Arbitration to one party or apportions such 
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costs between the parties, such reimbursement is to be made between/among the parties after NAM 
has been paid in full and without the involvement of NAM. 
 


E. Failure by a Claimant or Respondent to provide prompt and full payment of the required deposit 
may be treated by NAM and the Arbitrator(s) as a cancellation of the claim or counterclaim. 
 


F. The Arbitrator and/or the NAM Administrator, may order the suspension or termination of the 
arbitration due to non-payment of Arbitration fees by any party.  


 
 
RULE NO. 22:  ARBITRATOR(S) SELECTION AND APPOINTMENT PROCESS 
 
NAM shall appoint the Arbitrator(s) as promptly as possible.  
 
With regard to Arbitrations based on Written Submissions, unless both parties agree otherwise or NAM 
determines in its discretion that another method for the selection of the Arbitrator(s) is appropriate for the 
case, the Arbitrator(s) shall be selected in the following manner: 
 
A. If the claim amount is $10,000 or less, or there is no stated claim value or the Claimant seeks non-


monetary relief, the NAM Administrator shall appoint the Arbitrator(s). 
 
B. If the claim amount is in excess of $10,000, the following procedures apply: 
 


i. NAM shall forward to the parties identical lists containing at least three (3) names; and 
ii. after receipt of this list, each party may strike one (1) name from the list.  The parties shall 


number the remaining names on the list in the order of their preference and return the list to 
the NAM Administrator within 15 days of service of the document. 


 
With regard to In-Person/Oral Arbitration Hearings, unless both parties agree otherwise or NAM 
determines in its discretion that another method for the selection of the Arbitrator(s) is appropriate for the 
case, the parties shall select the Arbitrator(s) in the following manner: 
 
C. NAM shall forward to the parties identical lists containing at least five (5) names if a sole Arbitrator 


is to be appointed and eight (8) names if three Arbitrators are to be appointed; 
 
D. After receipt of this list, each party may strike two (2) names from the list.  The parties shall number 


the remaining names on the list in the order of their preference and return the list to the NAM 
Administrator within fifteen (15) days of service of the document; 


 
In either case, whether there is to be an Arbitration based on Written Submissions or an In-Person/Oral 
Arbitration Hearing, the following steps apply (unless the NAM Administrator is selecting the Arbitrator as 
noted in Rule No. 22A above): 
 
E. The NAM Administrator shall appoint the Arbitrator(s) from among the names remaining on the 


list and in accordance with the order of preference indicated by the parties. 
 
F. If, for any reason, the appointment cannot be made according to this procedure, the NAM 


Administrator may exercise his/her discretion in appointing the Arbitrator(s).  In making the 
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appointment, NAM shall secure the appointment of independent and impartial Arbitrator(s).  No 
Arbitrator(s) shall act as an advocate for any party and no Arbitrator, whether before or after 
appointment, shall advise any party on the merits or outcome of the dispute.  


 
G. NAM has emphasized the importance of neutrality and impartiality in the Arbitration process to its 


Arbitrators.  NAM may, in its sole discretion, disqualify an Arbitrator if circumstances exist that 
create a conflict of interest or cause the Arbitrator to be unfair or biased, unless the parties agree to 
permit the Arbitrator to preside over the matter.  Examples of such circumstances include: 


 
 i. the Arbitrator has a personal bias or prejudice concerning a party or has personal knowledge 


of disputed facts; 
 ii. the Arbitrator has served as an attorney to any party; 
 iii. the Arbitrator is a material witness regarding the dispute or the Arbitrator or a member of 


the Arbitrator’s family has a direct financial interest in the outcome of the case; and 
 iv. the Arbitrator or a member of the Arbitrator’s family is a party to the case or is appearing as 


a representative for one of the parties to the case. 
 
H. An Arbitrator shall disclose immediately to NAM circumstances that create a conflict of interest or 


that may cause the Arbitrator to be biased or unfair.  If the Arbitrator is disqualified, the parties shall 
select a new Arbitrator in the manner described in paragraphs (A) through (D) above. 


 
 
RULE NO. 23:  CHALLENGE OF ARBITRATOR(S) 
 
A. A party may challenge the nomination of an Arbitrator if circumstances exist that give rise to 


justifiable doubts as to the Arbitrator’s impartiality or independence.  Such a challenge shall be made 
by written submission to the NAM Administrator, specifying the facts and circumstances on which 
the challenge is based.  


 
B. As set forth in Rule No. 22(H), the Arbitrator(s) has a duty to disclose immediately to NAM 


circumstances that create a conflict of interest or that may cause an Arbitrator to be unfair or biased. 
Not withstanding the foregoing, the parties and their Representatives have a duty to perform 
conflict checks upon the nominated Arbitrator(s) and to communicate any potential conflicts of 
interest between the parties and/or their Representatives and the Arbitrator(s) to the NAM 
Administrator as soon as they are discovered.  The parties and their Representatives are requested to 
make inquiries of their officers, directors, agents, trustees, witnesses, immediate and extended 
families, and the attorneys in their respective practices/firms to ascertain any potential conflicts or 
associations concerning the Arbitrator(s) and to disclose any such information as soon as it is 
discovered.  The parties and their Representatives and the Arbitrator(s) understand and agree that 
NAM shall make no efforts to investigate potential conflicts of interest until such conflicts are 
disclosed by the parties, their Representatives, or the Arbitrator(s) to NAM.  The burden is upon the 
parties and their Representatives to notify the NAM Administrator of any potential conflict or 
association or potential for same, that will or may affect the Arbitrator’s ability to be impartial in the 
case.   


 
C. A party who intends to challenge an Arbitrator shall send notice of the challenge to NAM and the 


other parties within fifteen (15) days after the appointment of the challenged Arbitrator or from the 
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date the alleged circumstances giving rise to the challenge first becomes known to that party, 
whichever is first.  


 
D. If one party has challenged an Arbitrator, the other parties may agree to the challenge.  The 


Arbitrator may also agree to withdraw from the case.  In neither case does this imply acceptance of 
the validity of the grounds for the challenge.  In all cases the procedure for the replacement of the 
Arbitrator set forth in Rule No. 24 shall be followed. 


 
E. If the other parties do not agree to the challenge and the challenged Arbitrator does not withdraw, 


then NAM shall decide on the admissibility and merits of the challenge.  NAM may provide an 
opportunity for the Arbitrator concerned, the other party or parties, and any of the other 
Arbitrator(s) to comment in writing within a suitable period of time.  Such comments shall be 
communicated to the parties and to the Arbitrator(s).  Absent fraud or misrepresentation by the 
Arbitrator, the parties shall be responsible to pay any fees or expenses incurred by NAM and/or the 
Arbitrator prior to the challenge. 


 
 
RULE NO. 24:  REPLACEMENT OF ARBITRATOR(S) 
 
A. An Arbitrator shall be replaced under the following circumstances: 
 
 i. his/her death;  
 ii. the acceptance by the NAM Administrator of the Arbitrator's resignation;  
 iii. the acceptance by the NAM Administrator of a challenge by one of the parties; or 
 iv. upon the request of all the parties. 
 
B. The NAM Administrator may, in his/her sole discretion, replace an Arbitrator by his/her own 


initiative if he/she decides that the Arbitrator is prevented de jure or de facto from fulfilling his or 
her functions, or that the Arbitrator is not fulfilling his or her functions in accordance with NAM’s 
Rules or within the prescribed time limits. 


 
C. If an Arbitrator is to be replaced, the NAM Administrator, in his/her sole discretion, can decide 


whether or not to follow the original nominating process in naming the new Arbitrator.  Once the 
nomination process is complete, the Arbitrator(s) shall determine if and to what extent prior 
proceedings shall be repeated before the new Arbitrator(s). 


 
D. Prior to the closing of the proceedings, instead of replacing an Arbitrator who has died or has been 


removed by NAM pursuant to these Rules, NAM may decide that the remaining Arbitrator(s) (if 
there was a Three-Arbitrator panel deciding the case) shall continue the Arbitration.  In making its 
determination, NAM shall consider the views of the remaining Arbitrator(s) and of the parties and 
such other matters that it considers appropriate. 


 
 
RULE NO. 25:  PRESIDING CHAIRPERSON FOR A THREE-ARBITRATOR PANEL 
 
If the parties request a Three-Arbitrator panel, one of the panel members shall be elected to chair the 
Arbitration.  The Arbitrator(s) shall elect a presiding Chairperson within five (5) days after the panel has 
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been notified of their appointment.  If the appointed Arbitrators are unable to agree on such a choice within 
the time frame allowed, the NAM Administrator shall make such selection.  
 
 
RULE NO. 26:  CONSOLIDATION 
 
A. Claims.  The Arbitrator shall have the power to hear as many claims as the Parties may have against 


one another consistent with these Rules.  The Arbitrator may hear additional claims that were not 
mentioned in the Arbitration Request Form, provided the Party adding claims notifies the other 
Party at least thirty (30) calendar days prior to a scheduled Arbitration, the additional claims are 
timely as of the date on which they were added, and the other Party is not prejudiced in its defense 
by such addition. 


 
B. Parties.  The Arbitrator shall not consolidate claims of different Parties into one proceeding unless 


NAM allows such consolidation in accordance with Rule 26 (C) immediately following. 
 
C. Class Actions.  A class action involves an Arbitration or lawsuit where representative members of a 


large group (or “class”) claim to share a common interest and seek relief on behalf of the group (or 
“class”).  It is NAM’s policy to administer class action Arbitrations if the underlying Arbitration 
agreement allows for the submission of class actions to Arbitration.  If the Arbitration agreement is 
silent with respect to class actions, consolidation, or joinder of claims, NAM will not administrate 
the case as such, unless the parties agree to same and authorize NAM, in writing, to do so.  NAM 
will not administer a class action Arbitration if prohibited by: (1) the underlying Arbitration 
agreement, (2) court order, or (3) applicable law, unless a court orders the matter to Arbitration as a 
class action. 


 
 
RULE NO. 27:  ARBITRATION BASED ON WRITTEN SUBMISSIONS 
 
Subject to the provisions of the underlying contract/agreement, if applicable, or if agreed upon in writing by 
the parties or if requested by a party and the other party(ies) does (do) not respond within the time frame 
specified by NAM’s Rules for submitting a reply, and the underlying contract/agreement is silent on this 
issue, the Arbitrator(s) may decide the dispute based on the written submissions of the parties (Refer to Rule 
No. 10C for additional clarification).  In such a case, the Arbitrator(s) shall not entertain oral testimony or 
arguments.  The written submissions shall include, but not be limited to, the legal memorandum, position 
papers, case law, deposition transcripts, witness statements, expert reports, photographs, bills, receipts, 
invoices, records, or any other relevant written documentary evidence.  All written submissions and 
documentary evidence must be filed with the NAM Administrator and served upon all parties prior to the 
Arbitration on a date fixed by the NAM Administrator or the Arbitrator(s).  Any such submission not 
received within the specified time frame may be excluded by the Arbitrator(s).  To the extent a date is not 
fixed by the NAM Administrator or the Arbitrator(s), such date for receipt of documents by the parties and 
to the NAM Administrator is to be no less than ten (10) days before the hearing date.  However, the NAM 
Administrator may elect to have the parties send such information directly to the Arbitrator(s) (in lieu of 
having the information sent to the NAM Administrator) by notifying the parties accordingly. 
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RULE NO. 28:  IN-PERSON/ORAL ARBITRATION HEARING 
 
Subject to the provisions of the underlying contract/agreement, if applicable, or if agreed upon in writing by 
the parties, the Arbitrator(s) may decide the dispute at an In-Person/Oral Arbitration Hearing.  
 
The Arbitrator shall conduct the Arbitration Hearings as follows: 
 
A. The NAM Administrator or the Arbitrator(s) shall fix the date, time, and physical location of any 


meetings, conferences, or hearings and shall give the parties reasonable notice thereof. 
 
B. Arbitrations are binding upon the parties (with limited exception per Rule No. 36).  Parties have an 


opportunity to present their case in a manner similar to a non-jury trial in the public court system. 
The Arbitrator(s) will conduct the Arbitration hearing in the manner set forth in these rules. 
However, an Arbitrator has the discretion to vary these procedures if it is reasonable and 
appropriate to do so. 


 
C. The Arbitrator(s) will rule upon the admissibility of evidence and will be guided by the Federal Rules 


of Evidence.  However, strict conformity to the Federal Rules of Evidence is not required.  The 
Arbitrator(s) will consider evidence that the Arbitrator(s) deems relevant and material to the dispute 
and will accord such weight to the evidence as the Arbitrator(s) deems appropriate.  


 
D. The Arbitrator(s) shall have the authority to make rulings on motions. 
 
E. If any of the parties, although duly summoned, fails to appear without valid excuse, the Arbitrator(s) 


shall have the power to proceed with the hearing despite that party’s absence. 
 
F. The Arbitrator(s) may require witnesses in a party’s employ or control to testify under oath if 


requested to do so by the other party.  The Arbitrator(s) may limit testimony or exclude witnesses or 
evidence that the Arbitrator(s) considers immaterial or unduly repetitive. 


 
G. The Arbitrator(s) may issue subpoenas for the attendance of witnesses, or the production of 


documents and the parties agree to abide by such. 
 
H. The Arbitrator(s) will accept and consider witnesses’ deposition testimony provided that the other 


party(ies) had the opportunity to attend the deposition and cross-examine the witness.  In the event 
the other party(ies) does(do) not have the opportunity to attend the deposition(s) and cross-examine 
the witness(es), the Arbitrator(s) may exclude such witnesses’ deposition testimony.  The 
Arbitrator(s) may consider witness affidavits but will give that evidence only such weight as the 
Arbitrator(s) deems appropriate. 


 
I. The In-Person/Oral Arbitration Hearing will conclude only after all parties have had an opportunity 


to present all relevant and material evidence and witness testimony to the Arbitrator(s). 
 
J. All meetings and hearings shall be in private unless the parties agree otherwise in writing or if the 


Arbitrator(s) directs otherwise.  
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K. The Arbitrator(s) shall be in full charge of the hearings, at which all the parties shall be entitled to be 
present. Except with the approval of the Arbitrator(s) and the parties, persons not involved in the 
proceedings shall not be admitted. 


 
L. In all cases, the Arbitrator(s) shall act fairly and impartially and ensure that each party has a 


reasonable opportunity to present his/her case. 
 
M. At the conclusion of the Arbitration, the Arbitrator(s) may require the parties to submit post-hearing 


briefs, including legal memorandum, prior to issuing a decision regarding the case.  The 
Arbitrator(s), with the assistance of the parties, will determine the schedule for the submission of 
post-hearing briefs. 


 
N.  The Arbitrator shall have the authority to conduct the Hearing, or any part thereof, in person or 


virtually, by conference call or videoconference, and may allow any party and/or witness and/or 
participant to appear for the Hearing from one or more geographical locations, or a combination 
thereof. 


 
 
RULE NO. 29: PRE-HEARING CONFERENCE 
 
The Arbitrator(s) may conduct a telephone conference call twenty (20) days after NAM has appointed the 
Arbitrator(s).  The Arbitrator(s) may discuss some or all of the following matters with the parties at the Pre-
Hearing Conference: 
 
A. the scheduling and completion of discovery; 
 
B. the laws, rules of evidence, and burdens of proof that the Arbitrator(s) will apply at the hearing; 
 
C. the scheduling and procedure of the Arbitration; 
 
D. the approximate duration of the Arbitration; 
 
E. the physical location of the Arbitration; 
 
F. possible expenses of the Arbitrator(s) (such as travel costs, accommodations, etc.); 
 
G. the need for translators; 
 
H. the timing and filing of any documents the Arbitrator(s) considers necessary; 
 
I. the filing of pre-hearing briefs; 
 
J. the filing of stipulations of uncontested facts; 
 
K. the filing of witness lists; 
 
L. the identity of the Presiding Chairperson; and 
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M. any other matters that the Arbitrator(s) considers necessary. 
 
 
RULE NO. 30:  NON-PARTICIPATING OR DEFAULTING PARTIES 
  
A. If the Respondent fails to file a Response to the Demand for Arbitration with NAM, or if any party 


fails to file and serve written submissions by the date fixed by the Arbitrator where the Arbitration is 
based on Written Submissions, or when a party fails to appear at an In-Person/Oral Arbitration 
Hearing after receiving due notice thereof, then the Arbitrator(s) may conduct the Arbitration in that 
party’s absence. 


 
B. The Arbitrator(s) shall not base the Award solely on the failure of the defaulting party to comply in 


the above circumstances.  The Arbitrator(s) shall require the submitting or attending party to present 
such evidence as the Arbitrator(s) deems necessary for the making of the Award and the Claimant 
must demonstrate that the Respondents were properly served with the Arbitration Notice. 


 
 
RULE NO. 31:  WITNESSES AND EXPERT WITNESSES 
 
A. For In-Person/Oral Arbitration Hearings, the NAM Administrator or the Arbitrator(s) shall give the 


parties adequate advance notice of the date, time, and place thereof. 
 
B. For In-Person/Oral Arbitration Hearings, if witnesses are to testify, at least ten (10) days before the 


hearing, each party shall communicate to the Arbitrator(s) and to the other party the names and 
addresses of the witnesses that will testify, the subject of the testimony and the languages in which 
such witnesses will testify. 


 
C. For In Person/Oral Arbitration Hearings, the parties shall make arrangements for the translation of 


oral testimony and for a transcription of the hearing if either is deemed necessary by the NAM 
Administrator, the Arbitrator(s), or if the parties have agreed thereto and have communicated such 
agreement to the NAM Administrator and the Arbitrator(s) at least fifteen (15) days before the 
hearing date.  If the parties are unable to agree upon the arrangement for the translation of oral 
testimony or the transcription of the hearing, or if the parties request, NAM or the Arbitrator(s) may 
assist the parties in arranging for the translation and transcription.  The proceeding may be recorded 
only upon the agreement of the parties or at the direction of the Arbitrator.  


 
D. For In-Person/Oral Arbitration Hearings, the Arbitrator(s) may determine the order and manner in 


which witnesses testify at the hearing.  The Arbitrator(s) may permit a party to present the testimony 
of a witness in written form, either as a signed statement, sworn affidavit, or properly notarized 
deposition transcript. 


  
E. For In-Person/Oral Arbitration Hearings, the Arbitrator(s) shall determine the admissibility, 


relevance, materiality and weight of the evidence offered.  The Arbitrator(s) also shall determine the 
time, manner, and form in which such materials should be exchanged between the parties and 
presented to the Arbitrator(s).  The Arbitrator(s) may, in his/her discretion, allow, refuse, or limit 
the appearance of witnesses (whether fact witness or expert witness) or the submission of 
documentary evidence. 


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 M


ar 27 4:48 P
M


 - W
ILLIA


M
S


B
U


R
G


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4500502


Page 169 of 288







Comprehensive Dispute Resolution Rules and Procedures 
(Updated as of 10/1/2024) 
 


 
NAM (National Arbitration and Mediation) 
1-800-358-2550 / www.namadr.com  


21 


 
RULE NO. 32:  SETTLEMENT OR OTHER REASONS FOR TERMINATION 
 
A. If the parties agree on a settlement of the dispute before the Arbitrator(s) renders an award, the 


Arbitrator(s) shall either issue an order for the termination of the Arbitration proceedings or, if 
requested by both parties, indicate that a settlement has been reached. In the event of a settlement, 
the Arbitrator(s) may provide the parties with a settlement contract indicating the agreed upon 
terms.  In the event of a settlement, the Arbitrator(s) is not obligated to give reasons for such a 
settlement. 


 
B. If, before the Arbitrator(s) renders an Award, the continuation of the Arbitration proceeding 


becomes unnecessary or impossible for any reason not mentioned in paragraph A, the Arbitrator(s) 
shall issue an order for the termination of the proceedings.  Copies of the order for termination of 
the Arbitration proceedings or of the settlement contract on agreed-upon terms shall be signed by 
the Arbitrator(s) and forwarded to the NAM Administrator and to the parties.  


 
 
RULE NO. 33:  CLOSURE OF HEARING AND TIME LIMITS FOR THE AWARD  
 
The Arbitrator(s) will communicate with the NAM Administrator as to the status of the Arbitration.  The 
Arbitrator(s) will attempt to render the final Award within thirty (30) days from the date the Arbitration is 
declared closed by the Arbitrator(s).  Upon request from the Arbitrator(s), the NAM Administrator may 
extend this time limit if it becomes necessary to do so.  
 
 
RULE NO. 34:  DRAFTING OF THE AWARD 
 
A. The Award shall be made in writing and shall be final and binding on the parties (with limited 


exception per Rule No. 36).  The parties undertake to carry out the Award without delay.  
 
B. The Arbitrator(s) may award the total costs of the Arbitration to one party or may apportion such 


costs between the parties if the Arbitrator(s) determines that apportionment is appropriate. 
 
C. The Arbitrator(s) may award the cost of legal representation to one party or may apportion such 


costs between the parties if the Arbitrator(s) determines that apportionment is appropriate. 
 
D. Any award of interest made by the Arbitrator is to be governed by the laws of the applicable 


jurisdiction. 
 
E. The obligation of the party(ies) as stated in the Award shall be binding upon each such party, 


his/her heirs, or its successors or those who are its assigns.  
 
F. The Arbitrator(s) shall sign an Award and it shall contain the date on which the Award was 


rendered. Where there are three Arbitrator(s) and one of them fails to sign, the Award shall state the 
reason for the absence of the signature. 
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G. Copies of the Award signed by the Arbitrator(s) shall be forwarded to the NAM Administrator by 
the Arbitrator(s). The NAM Administrator shall forward copies of the decision to all parties once all 
outstanding fees are paid. 


 
H. If the Arbitration law of the country where the Award is made requires the Arbitrator(s) to file or 


register the Award, the Arbitrator(s) shall comply with this requirement within the period of time 
required by law.  In such event, a fee for such service will be determined by the NAM Administrator 
at his/her sole discretion at the time such services are requested. 


 
I.  Parties to these Rules and Procedures shall be deemed to have consented that judgment upon the 


Arbitration award may be entered in any federal or state court or any other court having jurisdiction 
thereof.   


 
J. In addition to making a final Award, the Arbitrator(s) shall be entitled to render interim, 


interlocutory, or partial Awards. 
 
K. For Arbitration Hearings before a Tri-panel of Arbitrators, an Award must be made by a majority of 


the Arbitrator(s).  If no majority exists or if the Arbitrator(s) so authorize, the Chairperson 
Arbitrator may decide an issue on his/her own. 
 


L. The Arbitrator may order the imposition of Sanctions against one or more Parties, which may 
include, but are not limited to, assessment of Arbitration Fees and Costs, Attorneys fees, and/or any 
other costs resulting from the sanctionable conduct.  
 


M. NAM does not provide any assistance, guidance, or counsel with respect to post award and/or 
judgment enforcement.  


 
 
RULE NO. 35:  CORRECTION OF THE AWARD 
 
Within fifteen (15) days after the receipt of the Award, either party, with notice to the other party, may 
request the Arbitrator(s) to correct the Award regarding any clerical, typographical, or mathematical error in 
the computation of the Award.  The Arbitrator(s) may make such corrections on his/her own initiative 
within thirty (30) days after rendering the Award.  Such correction shall form part of the Award and shall be 
in writing.  Arbitrator(s) may charge no additional fees for correction or completion of the Award. 
 
 
RULE NO. 36:  APPEALS PROCESS  
 
If the parties mutually agree in writing to provide for an appeal process with respect to the arbitration, such 
appeal would then be subject to NAM’s Appellate Dispute Resolution Rules and Procedures (available at 
www.namadr.com).  For more information, please contact NAM at 800-358-2550 Appeals Department. 
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MEDIATIONS 
 
 
RULE NO. 37:  COMMENCEMENT OF MEDIATION PROCEEDINGS 
 
In the case of Mediation, Parties shall initiate Mediation as follows: 
 
A. The party initiating the Mediation process may send the other party, through NAM, a Request for 


Mediation, pursuant to these Rules.  The request should briefly identify the subject of the dispute 
with the parties’ contact information, such as the parties’ and their representatives’ names, addresses, 
telephone, and fax numbers.  


 
B. Mediation proceedings are deemed commenced when the other party accepts the request to mediate. 


If the acceptance is given orally, the parties must confirm the agreement to mediate in writing on the 
Request for Mediation form or another form supplied by NAM.  Such written form shall be 
forwarded to NAM and the other parties. 


 
C. If the other party rejects the request to mediate, there will be no Mediation proceedings. 
 
D. If the initiating party does not receive a response within such other period as specified in the request 


form, the initiating party may elect to treat this lack of response as a rejection of the invitation and 
may inform the other party accordingly. 


 
 
RULE NO. 38:  NUMBER OF MEDIATOR(S) 
 
Unless the parties agree otherwise, one Mediator shall preside over the Mediation proceedings.  When more 
than one Mediator presides over a Mediation, they shall act jointly. 
 
 
RULE NO. 39:  APPOINTMENT OF MEDIATOR(S) 
 
A. Once the parties agree to mediate, NAM shall forward a list of five (5) suggested Mediators to the 


parties for their consideration.  The parties are then requested to contact one another to mutually 
select the Mediator to hear this matter.  


 
B. The parties may also request that the NAM Administrator directly appoint one or more Mediators.  
  
 
RULE NO. 40:  SUBMISSION OF STATEMENTS TO MEDIATOR 
 
A. The submission of a brief written statement by each party describing the general nature of their 


dispute and the points at issue may be made (a) at the request of the Mediator, or (b) by the parties 
of their own choice.  


 
B. The Mediator may request each party to submit a further written statement of the party’s position 


and the facts and legal arguments in support thereof.  The parties may supplement this statement 
with documents or other evidence that they deem appropriate to their position.  
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C. At any stage of the Mediation proceedings, the Mediator may request a party to submit such 


additional information as the Mediator deems appropriate. 
 
 
RULE NO. 41:  REPRESENTATION AND ASSISTANCE 
 
The parties may be represented or assisted by persons of their choice.  The parties shall communicate the 
names and addresses of such persons to the Mediator and all other parties, including the NAM 
Administrator.  Such communications are made to specify whether the appointments are made for the 
purposes of representation or assistance. 
 
 
RULE NO. 42:  ROLE OF THE MEDIATOR 
 
A. The Mediator’s role is to assist the parties to reach an amicable resolution to their dispute.  The 


Mediator is to preside over the Mediation in an independent and impartial manner. 
 
B. The Mediator will be guided by principles of objectivity, fairness, and justice, giving consideration to, 


among other things, the rights and obligations of the parties, the usage of the trade at issue, the 
circumstances surrounding the dispute, including any previous business practices between the 
parties. 


 
C. The Mediator may conduct the Mediation proceedings in any manner that he or she deems 


appropriate, taking into account the circumstances of the case, the requests of the parties, and the 
need for a speedy settlement of the dispute. 


 
D. The Mediator may, at any stage of the Mediation proceedings, make proposals for the settlement of 


the dispute.  Such proposals need not be in writing and need not be accompanied by a statement of 
the reasons for the proposal. 


 
E. The Mediator must disclose any conflicts, potential or otherwise, including any financial or personal 


interest in the dispute or any event that may create an actual bias or a strong appearance of bias.  
The NAM Administrator immediately shall advise the parties of a potential conflict of interest and 
the parties shall have the opportunity to submit comments regarding whether the Mediator shall 
continue to serve.  If the parties are unable to agree on whether the Mediator shall continue service, 
the final decision as to the Mediator’s continued service shall be made by the NAM Administrator. 


 
F. The parties and their Representatives have a duty to perform conflict checks upon the nominated 


Mediator and to communicate any potential conflicts of interest between the parties and/or their 
Representatives and the Mediator to the NAM Administrator as soon as they are discovered.  The 
parties and their Representatives are requested to make inquiries of their officers, directors, agents, 
trustees, witnesses, immediate and extended families, and the attorneys in their respective 
practices/firms to ascertain any potential conflicts or associations concerning the Mediator and to 
disclose any such information as soon as it is discovered.  The parties and their Representatives and 
the Mediator understand and agree that NAM shall make no efforts to investigate potential conflicts 
of interest until such conflicts are disclosed by the parties, their  
Representatives, or by the Mediator to NAM.  The burden is upon the parties and their 
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Representatives to notify the NAM Administrator of any potential conflict or association or 
potential for same, that will or may affect the Mediator’s ability to be impartial in the case.   


 
 
RULE NO. 43:  COMMUNICATION BETWEEN THE MEDIATOR AND PARTIES 
 
A. The Mediator may invite the parties to meet with the Mediator or may continue to communicate 


with them orally or in writing.  The Mediator may meet or communicate with the parties together or 
separately. 


 
B. Unless the parties have agreed upon the place where the meetings will be held, the Mediator or the 


NAM Administrator shall select the location of the meetings, taking into account the requests of the 
parties. 


 
 
RULE NO. 44:  DISCLOSURE OF INFORMATION  
 
The Mediator may disclose any factual information received from one party to the other party, unless the 
party providing the information requests that the Mediator keep the information confidential.  The purpose 
of disclosing the factual information is to permit the other party to respond and present explanations 
regarding the information submitted to the Mediator. 
 
 
RULE NO. 45:  COOPERATION OF PARTIES WITH THE MEDIATOR 
 
The parties will cooperate in good faith and will endeavor to comply with the Mediator’s requests to submit 
written materials, provide evidence, and attend meetings. 
 
 
RULE NO. 46:  SUGGESTIONS BY THE PARTIES FOR SETTLEMENT OF THE DISPUTE 
 
Each party may submit suggestions for the settlement of the dispute on its own initiative or at the request of 
the Mediator. 
 
 
RULE NO. 47:  SETTLEMENT AGREEMENT 
 
A. If a settlement appears likely, the Mediator may formulate the terms of a possible settlement 


agreement and submit the terms to the parties for their consideration.  If necessary, the Mediator 
may reformulate the terms of settlement based upon the parties’ recommendations and mutual 
agreement. 


 
B. If the parties reach an agreement on the settlement of the dispute, the parties shall prepare a written 


settlement agreement setting forth the terms thereof.  If requested by the parties, the Mediator may 
draft or assist the parties in drafting the settlement agreement. 


 
C. By signing the settlement agreement, the parties agree to be bound by the terms thereof and to 


conclude the dispute. 
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D. Fully executed copies of the settlement agreement shall be filed with the NAM Administrator and 


forwarded to all parties. 
 
 
RULE NO. 48:  TERMINATION OF MEDIATION PROCEEDINGS 
 
The Mediation proceedings shall be terminated by one of the following: 
 
A. a settlement agreement executed by the parties; 
 
B. a written declaration by the Mediator stating that, after consultation with the parties, further efforts 


at Mediation are no longer justified; 
 
C. a written declaration by all parties addressed to the NAM Administrator stating that the Mediation 


proceedings are terminated; or 
 
D. a written declaration between the parties and the Mediator, if appointed, stating that the Mediation is 


terminated. 
 
 
RULE NO. 49:  JUDICIAL OR ARBITRAL PROCEEDINGS 
 
The parties agree not to initiate any judicial or arbitral proceedings regarding a dispute that is the subject of 
the Mediation proceedings until the Mediation is terminated, unless a party must initiate a judicial or arbitral 
proceeding to preserve its rights. 
 
 
RULE NO. 50:  COSTS 
 
The costs shall be borne equally by the parties unless the settlement agreement provides for a different 
apportionment or unless the NAM fee schedule for a particular type of case specifies otherwise.  All other 
expenses incurred by an individual party shall be borne by that party. 
 
 
RULE NO. 51:  PAYMENTS/DEPOSITS AS TO COSTS 
 
A. In accordance with the NAM fee schedule, fees are due and payable by the Claimant when a request 


for Mediation is filed and by the Respondent when a request for Mediation is responded to.  In any 
event, all such fees must be paid before a conference is scheduled.  


 
B. To the extent that additional Mediator time is required beyond that which was originally anticipated 


or if other circumstances arise whereby additional fees are incurred, NAM may direct the parties to 
make one or several advance, interim or final payments for the costs associated with the Mediation 
process.  Such deposits shall be made to NAM.  The Mediator(s) shall not proceed with the 
Mediation until receiving confirmation that all outstanding payments have been made to NAM by 
the parties.  
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C. If the parties fail to pay in full the deposits after being requested to do so, the NAM Administrator 
may have the Mediator suspend the Mediation proceedings or issue a written declaration of 
termination to the parties, effective on the date of termination. 


 
D. Upon termination of the Mediation proceedings, the NAM Administrator shall render an accounting 


to the parties of the costs incurred and the deposits received and return any unexpended balance to 
the parties or bill any outstanding costs accordingly. 


 
 
RULE NO. 52:  ROLE OF THE MEDIATOR IN OTHER PROCEEDINGS 
 
The parties and the Mediator agree that the Mediator shall not act as an Arbitrator or as a Representative or 
counsel to a party in any subsequent arbitral or judicial proceedings regarding the dispute that is the subject 
of the Mediation proceeding.  The parties also agree that they will not present the Mediator as a witness in 
any subsequent proceedings. 
 
 
RULE NO. 53:  ADMISSIBILITY OF EVIDENCE IN OTHER PROCEEDINGS 
 
The parties agree not to rely upon or introduce as evidence in any subsequent arbitral or judicial proceeding, 
any of the following: 
 
A. views expressed or suggestions made by the other party regarding the possible settlement of a 


dispute; 
 
B. admissions made by the other party during the course of the Mediation; 
 
C. proposals made by the Mediator; and 
 
D. the fact that the other party indicated a willingness to accept a proposal for settlement made by the 


Mediator. 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


WILLIAM WARD AND CHARLOTTE 
WARD, 


Plaintiffs, 


vs. 


GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 


COMES NOW Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM 


Financial”), incorrectly designated as “GM Financial, LLC,” by and through its undersigned 


counsel, and hereby moves the Court for entry of a Protective Order staying any and all discovery 


requests from Plaintiffs William Ward and Charlotte Ward (collectively, "Plaintiffs") until such 


time that GM Financial’s Motion to Compel Arbitration is heard and ruled upon by this Court. In 


support of this Motion, GM Financial states as follows: 


1. On or about December 2, 2024, Plaintiffs filed their Complaint in this Action 


against Defendants GM Financial, Windingmakia Automotive Group, LLC d/b/a Winding 


Chevrolet GMC, Michael Winding and Andrew Efrid.  Plaintiffs served Requests for Production 


of Documents and Interrogatories on GM Financial. (Plaintiff’s Interrogatories and Request for 


Production are attached hereto as Exhibit 1). 


2. On February 14, 2025, Plaintiffs filed their Amended Complaint in this Action. 


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 


FINANCIAL’ S MOTION FOR 
PROTECTIVE ORDER AND 


STAY OF DISCOVERY  
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3. GM Financial filed its Answer and Affirmative Defenses on March 12, 2025.  


4. On March 27, 2025, GM Financial filed a Motion to Compel Arbitration and Stay 


the Litigation ("Motion to Compel"). 


5. Undersigned counsel contacted Plaintiff’s counsel on March 27, 2025, requesting 


that Plaintiffs provide an extension of time to respond to discovery until such time that the Court 


has been able to rule on the Motion to Compel. However, while Plaintiff’s counsel agreed to a 


thirty (30) day extension of time to respond to the Plaintiff’s written discovery requests, for the 


reasons set forth below, that will not provide GM Financial the relief it requested and is entitled 


to.  


6. In enacting the Federal Arbitration Act, 9 U.S.C. § 1, et seq., Congress 


demonstrated the "unmistakably clear congressional purpose that the arbitration procedure, when 


selected by the parties to a contract, be speedy and not subject to delay and obstruction in the 


courts." Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967). Moreover "if 


a dispute is arbitrable, 'responsibility for discovery lies with the arbitrators.'" Morat v. Cingular 


Wireless LLC, No. 3:07-cv-1057-J-20JRK, 2008 WL 11336388, at *2 (M.D. Fla. Feb. 14, 2008) 


(quoting CIGNA HealthCare of St. Louis, Inc. v. Kaiser, 294 F.2d 849, 855 (7th Cir. 2002)). Thus, 


"courts have routinely stayed discovery into the underlying merits of the case when a motion to 


compel arbitration has been filed in good faith." Id. (collecting cases).  


7. Here, all of Plaintiffs' claims against GM Financial are arbitrable pursuant to the 


FAA, as outlined in GM Financial’s Motion to Compel. Because Plaintiffs' claims should be 


compelled to arbitration, the scope of any potential discovery should be determined by the 


appointed arbitrator rather than by this Court.  
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8. Additionally, any participation by GM Financial in discovery in this matter might 


be construed as a waiver of GM Financial right to arbitrate.  


9. Further, should the Court grant GM Financial Motion to Compel, any time and 


resources expended on responding to Plaintiff's written discovery requests and incurred in 


preparing for and conducting a deposition of a corporate representative for GM Financial would 


be wasted.  


10. GM Financial therefore requests that the Court enter a Protective Order, staying all 


discovery deadlines and protecting GM Financial from incurring the undue burden and expense of 


responding to discovery and appearing at a deposition, until the Court rules on GM Financial’s 


Motion to Compel. 


WHEREFORE, for the foregoing reasons, Defendant GM Financial respectfully requests 


that the Court grant this Motion for Protective Order and enter an order staying all discovery in 


this case, including all written discovery already served and all depositions, until such time that 


the Court has considered and ruled on GM Financial’s Motion to Compel Arbitration. 


CERTIFICATE OF GOOD FAITH 


I HEREBY CERTIFY that the undersigned counsel has made a good faith effort to resolve 


the issues raised in this motion and that counsel have been unable to resolve this dispute. 


Respectfully submitted this the 28th day of March, 2025. 


/s/ Richard C. Keller  
Richard C. Keller 
SC Bar No. 74094 
BURR & FORMAN LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Telephone: (205) 251-3000 
Email:  rkeller@burr.com


ATTORNEY FOR AMERICREDIT FINANCIAL 


SERVICES, INC. D/B/A GM FINANCIAL 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the foregoing document by Notice of Electronic 
Filing, or, if the party served does not participate in Notice of Electronic Filing, by U.S. First Class 
Mail, hand delivery, fax or email on this the 28th day of March, 2025: 


Katherine M. Ryan 
Alexander S. Hogsette 
E. Hood Temple 
Hatfield Temple Law, LLC 
170 Courthouse Square 
Florence, SC 29503 
kmryan@htlawsc.com 
ashogsette@htlawsc.com 
ehtemple@htlawsc.com  


Attorneys for Plaintiffs 


s/ Richard C. Keller  
OF COUNSEL 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF WILLIAMSBURG 


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
C/A # 2024-CP-45-00502 


 
WILLIAM WARD AND CHARLOTTE 
WARD, 
 
                                    Plaintiffs, 
 
            vs. 
 
GM FINANCIAL, LLC; WINDINGMAKIA 
AUTOMOTIVE GROUP, LLC DBA 
WINDING CHEVROLET GMC; MICHAEL 
WINDING; AND ANDREW EFIRD, 
 
                                   Defendants. 
 


 
 
 
 
 


PLAINTIFFS’ MEMORANDUM IN 
OPPOSITION TO DEFENDANT 


AMERICREDIT FINANCIAL SERVICES, 
INC. D/B/A GM FINANCIAL’S MOTION TO 


COMPEL ARBITRATION 
 


 
 The Plaintiffs William Ward and Charlotte Ward (hereinafter, “Plaintiffs”) respectfully 


submit this memorandum in opposition to Defendant AmeriCredit Financial Services, Inc. 


d/b/a GM Financial’s (hereinafter, “GM Financial”) Motion to Compel Arbitration. This 


matter is before the court on the motion of GM Financial which seeks to stay this litigation 


and to compel arbitration of the matter pursuant to the Federal Arbitration Act (9 U.S.C. 


Section 1, et seq.).  For the reasons set forth herein, Plaintiffs request that this Honorable 


Court deny the Defendant’s Motion and instead issue an Order that this matter proceed 


with litigation in this court.   


FACTS 


This matter arises from Plaintiff William Ward’s purchase of a 2024 GMC Sierra 


truck from WindingMakia Automotive Group, LLC d/b/a Winding Chevrolet GMC 


(hereinafter, “Winding Chevrolet) on July 2, 2024.  As part of the sale transaction, Plaintiff 


William Ward agreed to trade-in his 2023 Chevrolet Silverado truck (“2023 Chevrolet 


truck”) to Winding Chevrolet, and in exchange, Winding Chevrolet agreed to pay off the 
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2023 Chevrolet truck’s remaining lien balance to the lienholder, GM Financial.  However, 


Winding Chevrolet failed to pay off the lien.  Despite GM Financial’s knowledge that 


Winding Chevrolet accepted responsibility for the lien, GM Financial continued to demand 


payment for its lien from Plaintiff.   As such, Plaintiffs filed this lawsuit. 


On March 27, 2025, GM Financial filed a motion for protective order and/or to stay 


and compel arbitration in response to Plaintiffs’ civil action, arguing that Plaintiffs’ claims 


are subject to an arbitration clause contained in a prior automobile purchase contract 


dated March 27, 2023 between Plaintiff William Ward and a different car dealership, 


Patriot Chevrolet of Darlington (hereinafter, “Patriot Chevrolet”), for the purchase of the 


2023 Chevrolet Silverado truck. That arbitration provision stated, in pertinent part, the 


following:   


Any claim or dispute, whether in contract, tort, statute, or otherwise. . . 
between you and us. . . which arises out of or relates to your credit 
application, purchase or condition of this vehicle, this contract or any 
resulting transaction or relationship. . . shall, at your or our election, be 
resolved by neutral, binding arbitration and not by a court action. 
 


It is upon this clause contained within the Patriot Chevrolet contract that GM Financial 


now relies in asking this Court to force Plaintiffs to arbitrate their pending claims against 


GM Financial.  Plaintiffs oppose GM Financial’s motion to compel arbitration because 


there is no valid agreement to arbitrate.  


LEGAL STANDARD 


Under the Federal Arbitration Act ("FAA"), a court may compel arbitration only if 


there is a valid agreement to arbitrate between the parties and the claims fall within the 


scope of that agreement. The FAA establishes that an arbitration agreement “shall be 


valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 
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equity for the revocation of any contract.”  9 U.S.C. § 2 (emphasis added). Arbitration 


is not appropriate if the agreement to arbitrate is void or unenforceable. See 9 U.S.C. § 


2.  In addition to the clear rules of the FAA, courts have long held that arbitration 


agreements can be rendered unenforceable due to factors such as unconscionability, 


fraud, or lack of mutual assent.  See Simpson v. MSA of Myrtle Beach, Inc., 373 S.C 14, 


644 S.E.2d 663 (2007); 9 U.S.C. § 2.  


The FAA further provides that it is for the court to determine whether a matter is 


referable to arbitration.  9 U.S.C. § 3.  The FAA dictates that if the making of the arbitration 


agreement is in issue, the court shall proceed to the trial thereof.  9 U.S.C. § 4.  As such, 


the FAA undoubtedly emphasizes that it is the court’s distinct role to determine whether 


the parties have entered into a valid and enforceable arbitration agreement before 


referring the matter to an arbitrator.     


Plaintiffs do not dispute GM Financial’s assertion that the FAA places arbitration 


agreements on equal footing with other contracts. However, this principle does not 


elevate arbitration clauses above traditional contract law scrutiny. Arbitration agreements, 


like all contracts, must be enforced according to standard principles of contract law - not 


with heightened deference. As the Supreme Court has recognized, the FAA was enacted 


“to make arbitration agreements as enforceable as other contracts, but not more so.” 


Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 n.12 (1967).   


LEGAL ARGUMENT 


 The claims of Plaintiffs set forth against GM Financial in this litigation include 


negligence, gross negligence, negligence per se, unfair trade practices, quantum 


meruit/unjust enrichment, unclean hands, and outrage.  It is the Plaintiffs’ position that the 


arbitration provision contained in the 2023 automobile purchase contract with non-party 
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Patriot Chevrolet was unconscionable and unenforceable, and as such, does not apply 


to these claims related to the trade-in contract with Winding Chevrolet alleged to have 


been committed by Defendants GM Financial, Winding Chevrolet, and its agents, 


servants, and employees.   


I. The Court Should Determine the Validity of the Arbitration Provision. 


Under the FAA, a party cannot be compelled to arbitrate a dispute unless there is 


a valid agreement to do so. Accordingly, the threshold question before the Court is 


whether a valid and enforceable arbitration agreement exists, and who has the authority 


to decide that question.  Jane Doe v. TCSC, LLC 430 S.C. 602, 608, 846 S.E.2d 874, 877 


(Ct. App. 2020).  The FAA creates a presumption that courts, rather than arbitrators, 


should decide “gateway” issues related to arbitration, including whether an arbitration 


agreement exists and whether it covers the parties’ dispute.  Id. 


The United States Supreme Court has consistently held that courts must presume 


the parties intended judicial resolution of gateway issues absent “clear and unmistakable” 


evidence to the contrary.  See Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 452, 123 


S.Ct. 2402, 156 L.E.2d 414 (2003) (quoting AT&T Techs., Inc. v. Commc’ns Workers of 


America, 475 U.S. 643, 649, 106 S.Ct. 1415, 89 L.Ed.2d 648 (1986)).  Parties may 


delegate “gateway” issues to an arbitrator, but only where the agreement expressly and 


unequivocally reflects that intent.  Jane Doe, 430 S.C. at 608, 846 S.E.2d at 877.  South 


Carolina courts have likewise recognized that “the initial inquiry to be made by the trial 


court is whether an arbitration agreement exists between the parties.” Housing Auth. of 


the City of Columbia v. Cornerstone Hous., LLC, 356 S.C. 328, 334, 588 S.E.2d 617, 620 
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(Ct. App. 2003); see also Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 


663 (2007). 


Defendant GM Financial contends that Patriot Chevrolet and Plaintiff William Ward 


agreed to delegate the issue of the validity and enforceability of the arbitration provision 


to an arbitrator, and that this Court has no right to rule upon this gateway matter.  Plaintiffs 


respectfully disagree.  Patriot Chevrolet’s arbitration provision merely states that 


arbitration applies to issues concerning the “scope” of the provision and “the arbitrability 


of the claim,” language that courts have routinely found insufficient to constitute “clear 


and unmistakable” evidence of delegation.  Furthermore, Plaintiffs are challenging the 


validity of the arbitration provision itself on the grounds of unconscionability. When the 


very formation or enforceability of the arbitration agreement is at issue, courts retain 


authority to decide whether an agreement to arbitrate exists in the first place. Doe, 430 


S.C. at 609, 846 S.E.2d at 878; see also Henry Schein, Inc. v. Archer & White Sales, Inc., 


139 S. Ct. 524, 530 (2019) (“To be sure, before referring a dispute to an arbitrator, the 


court determines whether a valid arbitration agreement exists.”).   


 Moreover, § 4 of the FAA provides that a court may compel arbitration only when 


it is satisfied that the “making” of the arbitration agreement is not “in issue.”  Doe at 609, 


846 S.E.2d at 878.  Where, as here, Plaintiffs raise a substantive challenge to the 


existence and validity of the arbitration provision, that issue must be resolved by the 


Court, not by an arbitrator. 


GM Financial further contends that the arbitration provision’s brief reference to the 


rules of the American Arbitration Association (AAA) or National Arbitration and Mediation 


(NAM) demonstrates the parties’ intent to delegate gateway issues to the arbitrator.  That 
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argument fails. A mere reference to AAA or NAM rules does not, by itself, constitute “clear 


and unmistakable evidence” of an intent to arbitrate threshold matters such as 


enforceability. The United States Supreme Court has consistently held that a court must 


first determine whether an arbitration agreement exists at all before sending any issue to 


arbitration. See Henry Schein, Inc., 139 S. Ct. 524, 530 (2019). Absent “clear and 


unmistakable” evidence that the parties agreed to arbitrate threshold questions, the court 


- not an arbitrator - must resolve them. This principle is especially true where, as here, 


Plaintiffs challenge the very existence and validity of the arbitration agreement itself. 


Therefore, a brief reference to arbitration rules does not displace the Court’s duty to 


determine whether a valid arbitration agreement exists. 


Accordingly, the threshold issues of validity and enforceability must be decided by 


this Court, and arbitration cannot be compelled unless the Court first determines that a 


valid agreement exists and that the current claims fall within its reach. Neither condition 


is satisfied here. 


II. Arbitration Should Be Denied Because No Valid Arbitration Agreement 


Exists Between the Parties. 


 


a) Lack of Nexus Between Contracts. 
 


Notably, GM Financial’s reliance on the arbitration provision in the Patriot 


Chevrolet purchase contract for the 2023 Chevrolet truck is misplaced, as Plaintiffs’ 


current claims stem from a wholly separate transaction involving a different car dealership 


and are distinct from the initial financing arrangement. No provision of the Patriot 


Chevrolet purchase contract contemplates extension of arbitration obligations to entirely 


separate and future vehicle transactions with unrelated parties. 
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Furthermore, GM Financial was not a party to the Patriot Chevrolet purchase 


contract, and the current claims are not rooted in that transaction. The arbitration 


provision relates only to the original purchase of the 2023 truck and the credit application 


associated with that transaction. The current dispute, by contrast, arises from GM 


Financial’s post-sale misconduct, specifically, its continued efforts to collect a debt 


Plaintiff no longer owed after the truck was traded in to Winding Chevrolet and the 


dealership assumed responsibility for the loan. There was no mutual assent between 


Plaintiffs and GM Financial to arbitrate the present dispute regarding issues that are 


separate and distinct from the initial financing arrangement, nor was there privity of 


contract between them in this context. 


b) Unconscionability. 


Arbitration is a matter of contract law and is available only when the parties 


involved contractually agreed to arbitrate.  Simpson v. MSA of Myrtle Beach, Inc., 373 


S.C 14, 644 S.E.2d 663 (2007).  As such, a party may seek revocation of the arbitration 


agreement under "such grounds as exist at law or in equity," including fraud, duress, and 


unconscionability. Id., 9 U.S.C. § 2.  Arbitration will be denied if a court determines no 


agreement to arbitrate existed. Id. 


Even in cases where the FAA otherwise applies, general principles of state 


contract law apply in a court’s evaluation of the validity and enforceability of an arbitration 


clause.  First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S.Ct. 1920, 131 


L.Ed.2d 985 (1995), Simpson, 644 S.E.2d at 668, Munoz v. Green Tree Fin. Corp., 343 


S.C. 531, 539, 542 S.E.2d 360, 364 (2001).  In South Carolina, unconscionability is 


defined as “the absence of meaningful choice on the part of one party due to one-sided 
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contract provisions, together with terms that are so oppressive that no reasonable person 


would make them, and no fair and honest person would accept them.” Simpson, 373 S.C 


14, 24-25, 644 S.E.2d 663, 668 (2007).  If a court as a matter of law finds any clause of 


a contract to have been unconscionable at the time it was made, the court may refuse to 


enforce the unconscionable clause, or so limit its application so as to avoid any 


unconscionable result. Id.  


i. Absence of Meaningful Choice. 


Determining whether Plaintiff meaningfully chose to arbitrate involves “sizing up 


the fundamental fairness of the bargaining process.”  Simpson, 373 S.C. at 25, 644 S.E.2d 


at 669.  Smith v. D.R. Horton, Inc., 417 S.C. 42, 49, 790 S.E.2d 1, 4 (2016).  Accordingly, 


when determining whether a contract was "tainted by an absence of meaningful choice," 


courts should take into account the nature of the injuries suffered by the plaintiff, whether 


the plaintiff is a substantial business concern, the relative disparity in the parties' 


bargaining power, the parties' relative sophistication, whether there is an element of 


surprise in the inclusion of the challenged clause, and the conspicuousness of the clause.  


Simpson, 373 S.C. at 25, 644 S.E.2d at 669.  Additionally, courts should consider whether 


the parties were represented by independent counsel. Doe v. TCSC, LLC, 430 S.C. 602, 


612 (2020). 


Our supreme court recognizes that the presumption in favor of arbitration clauses 


is substantially weaker when there are strong indications that the contract at issue is an 


adhesion contract, and the arbitration clause itself appears to be adhesive in nature.  


Simpson, 373 S.C. at 27, 644 S.E.2d at 669-670 (2007).    The Court in Simpson 


specifically addresses issues of unconscionability of arbitration clauses embedded in 


adhesion contracts between automobile retailers and consumers, explaining that car sale 
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contracts warrant not just acute scrutiny, but “considerable skepticism” due to the 


disparity in bargaining positions of the parties.  Id.   


Under general principles of state contract law, an adhesion contract is a standard 


form contract offered on a "take-it-or-leave-it" basis with terms that are not negotiable. 


Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.E.2d 360, 365 (2001).  Turning 


to the prior car sale contract between Patriot Chevrolet and Plaintiff William Ward, it 


should be considered in the context of an adhesion contract.  Under the Simpson 


rationale, the Court should analyze this adhesion contract between a consumer and 


automobile retailer with “considerable skepticism.” 


The matter before this Honorable Court is squarely on point with the Simpson case.  


In applying the Simpson factors, the first factor to consider is that the contract between 


Plaintiff and Patriot Chevrolet involved the purchase of a car that Plaintiff intended to use 


as his primary transportation; as such, the car was a necessity for Plaintiff as he would 


use it to travel to and from work every day.  The characterization of automobiles as a 


“necessity” factors into a determination of whether a consumer had a “meaningful choice” 


in negotiating the arbitration agreement.  See, e.g., Eagle v. Fred Martin Motor Co., 157 


Ohio App.3d 150, 809 N.E.2d 1161 (Ohio Ct. App. 2004) (9th Dist. 2004).  The second 


factor to consider is that Plaintiff is not a business entity and he did not possess the 


business judgment necessary to understand the implications of the arbitration provision.  


His status as an individual consumer makes him the weaker party, and the arbitration 


provision was drafted by the superior party.  Third, because the contract was an adhesion 


contract, Plaintiff was unable to negotiate the terms, resulting in a large disparity in 


bargaining power.   
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Fourth, this was not a transaction where both signatories were sophisticated 


business interests in an arms-length negotiation. Rather, Plaintiff is a maintenance 


mechanic who lacks a sophisticated business acumen.  He entered this transaction with 


a large car dealership as a single customer.  Fifth, Patriot Chevrolet hastily presented the 


arbitration provision buried inside a large stack of documents for Plaintiff’s signature to 


close the sale.  Plaintiff did not have time to review the documents and merely signed 


where he was told to sign. Sixth, the arbitration provision was inserted on the second to 


last page of the Patriot Chevrolet sales contract.  It is necessary to consider the 


inconspicuous nature of the arbitration clause in light of its consequences, including the 


loss of constitutional rights such as the right to a jury trial, and the requirement that Plaintiff 


forego the right to participate as a class member on any class claim and receive class 


action relief.  Additionally, the arbitration clause limits discovery as well as the rights and 


remedies available to Plaintiff.  Finally, Plaintiff had no independent counsel to provide 


assistance in the matter.     


Accordingly, all the facts and circumstances demonstrate that Plaintiff had no 


meaningful choice in accepting the agreement to arbitrate claims with Patriot Chevrolet. 


ii. Harsh and Oppressive Terms 


In analyzing Plaintiff’s claim that the arbitration provision is unconscionable, the 


court should also consider whether the arbitration provision contains terms so harsh and 


oppressive that no reasonable person would make them, and no fair and honest person 


would accept them.  See Simpson.  The portion of Patriot Chevrolet’s arbitration clause 


which would require Plaintiff to arbitrate “[a]ny claim or dispute” arising out of or relating 


to “any resulting transaction or relationship (including any such relationship with third 
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parties who do not sign this contract)” is so oppressive and one-sided as to be 


unconscionable.  Indeed, the arbitration agreement in dispute in Doe v. TCSC, LLC 


contains the same language, and the South Carolina Court of Appeals found these terms 


to be so overbearing as to be unconscionable.  See Doe, 430 S.C. 602 (2020).  The Doe 


Court explained that “because the contract deems any future encounter between Doe 


and the Dealer would be a result of their “relationship” created by the 2011 transaction, 


the Agreement bars each from suing the other in court for anything.  Ever.”  Id., 430 S.C. 


at 614.  This language in both the Doe arbitration agreement and the subject arbitration 


provision does not just memorialize the parties’ promise to resolve disputes about the 


original purchase transaction by arbitration, but also endeavors to resolve all future 


disputes between them as well as any disputes with other unknown “third parties.”  See 


id.  The Doe court explained that “[t]his lopsided provision places Doe at a stunning 


disadvantage – she is now one against many, for an objective reading of the Agreement 


means it forever immunizes not just Dealer, but Dealer’s salesmen, employees, agents, 


suppliers, wholesalers, and any third party throughout the universe from being brought 


into the public judicial system by Doe.”  Id.  The same grossly one-sided terms also place 


Plaintiff at a significant disadvantage as it relates to future disputes with any third parties, 


such as Defendant GM Financial. 


Another clause in Patriot Chevrolet’s arbitration provision proclaims “[t]his 


Arbitration Provision shall survive any termination, payoff or transfer of this contract.”  This 


language indicates that Plaintiff Ward’s “relationship” with Patriot Chevrolet is unlimited 


and endless, and that the initial purchase transaction created a permanent “relationship.” 


This expansive language would require any and every conceivable dispute Plaintiff Ward 
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and Patriot Chevrolet may ever have to be arbitrated.  This language is also found in the 


Doe arbitration agreement, and the Court noted that the “use of the expansive term 


“relationship” alerts us to how far the Agreement has wandered outside the bounds of the 


FAA,” and that “[a]ttempts to stuff every conceivable dispute the parties may ever have 


into the FAA on the notion that the initial transaction created a permanent “relationship” - 


regardless of whether the current dispute has any connection to the initial underlying 


transaction – runs the risk of a court declaring the contract’s reach exceeds the grasp 


conscionability allows.”  Id., 430 S.C. at 614 – 615.  Even though the FAA favors 


arbitration, it does not require enforcement of arbitration agreements that are 


fundamentally unfair. 


Just as the Doe court found the above language of the arbitration agreement to be 


unconscionable because it is so harsh and oppressive no reasonable person would offer 


or accept it, this Honorable Court should find the same regarding the subject arbitration 


provision containing identical terms.  In conjunction with Plaintiff’s lack of meaningful 


choice in agreeing to arbitrate, this arbitration provision with oppressive terms is 


unconscionable, and therefore, unenforceable.  Because this arbitration clause was 


unconscionable at the time the Patriot Chevrolet contract was made, no arbitration 


agreement exists, and it is therefore the court’s duty to invalidate the arbitration clause. 


III. The Court Should Exercise Its Discretion to Deny the Motion. 


Even assuming that a valid and enforceable arbitration agreement exists, which 


Plaintiffs vehemently deny, the Court nevertheless retains broad discretion to deny a 


motion to compel arbitration where enforcement would be unjust or inequitable. Courts 


have consistently recognized that arbitration, while favored, is not absolute and may be 
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declined in the interest of justice and to prevent manifest prejudice. See Dean Witter 


Reynolds Inc. v. Byrd, 470 U.S. 213, 218 (1985) (noting that arbitration should not 


override equitable considerations); see also Moses H. Cone Mem'l Hosp. v. Mercury 


Constr. Corp., 460 U.S. 1, 24 - 25 (1983) (recognizing that courts must remain vigilant in 


assessing whether arbitration would work to the detriment of a party's substantive rights). 


Plaintiffs assert that compelling arbitration in this matter would result in undue 


delay and cause significant prejudice. Specifically, Plaintiff William Ward has suffered 


material harm due to the continued reporting of an outstanding car loan balance on his 


credit report. Each day that resolution is deferred further compounds the damage to his 


creditworthiness, with consequences that cannot be remedied by arbitration alone.  Such 


harm constitutes sufficient prejudice to justify denial of arbitration. See Liberty Builders, 


Inc. v. Horton, 336 S.C. 658, 665, 521 S.E.2d 749, 753 (Ct. App. 1999) (recognizing that 


prejudice from delay and procedural disadvantage can preclude enforcement of 


arbitration).  The imposition of arbitration at this stage would impose an undue burden on 


Plaintiffs and risk leaving them stranded between conflicting procedural forums, without 


timely or effective redress. Accordingly, in the interest of justice and to prevent further 


prejudice to Plaintiffs, the motion to compel arbitration should be denied. 


Moreover, compelling Plaintiffs to arbitrate their claims would result in significant 


prejudice due to the arbitration forum’s restrictive discovery procedures. Plaintiffs must 


be permitted to conduct meaningful discovery to uncover critical facts surrounding GM 


Financial’s misconduct. Notably, Plaintiffs seek evidence concerning GM Financial’s 


credit reporting practices,  including documentation of its initial report to credit agencies 


indicating the account was closed with a $0.00 balance on July 2, 2024 (the date Plaintiff 
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traded in the 2023 truck to Winding Chevrolet), followed by its April 4, 2025 reversal when 


the account was reopened and a balance of $9,227 was reinstated.  This abrupt reversal 


led to an 88 point drop in Mr. Ward’s credit score in less than a month.  See Exhibit A.  


This sequence strongly suggests that GM Financial initially acknowledged that Winding 


Chevrolet had assumed the debt, only to later reassign the debt back to Plaintiffs once it 


became apparent that Winding Chevrolet was insolvent. 


Plaintiffs also intend to obtain internal communications, call logs, and transcripts 


documenting multiple assurances made by GM Financial representatives, on dates 


including September 26, 2024 and September 30, 2024, that the loan had been satisfied 


by Winding Chevrolet. This evidence is critical to establish the extent of GM Financial’s 


misrepresentations and to prove Plaintiffs’ claims.  


Plaintiffs intend to obtain further evidence of GM Financial’s misconduct as it 


relates to its repossession procedures.  On October 16, 2024, a GM Financial 


representative informed Plaintiff by phone that GM Financial had already repossessed 


the 2023 truck from the Winding Chevrolet premises on October 16, 2024.  The GM 


Financial representative further informed Plaintiff that the 2023 truck was sold at auction 


on October 23, 2024.  Despite this information provided by GM Financial, Plaintiff 


received conflicting information in a letter from GM Financial dated October 17, 2024, just 


one day after the alleged repossession.  In the letter, GM Financial notified Plaintiff that 


he could still redeem the vehicle before it was sold, claiming the sale would occur after 


October 27, 2024.  See Exhibit B. This inconsistency not only undermines GM Financial’s 


credibility but suggests a deliberate attempt to obscure its actual repossession timeline, 


thereby denying Plaintiff the opportunity to redeem the vehicle.   
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Moreover, GM Financial’s act of repossessing the truck from Winding Chevrolet’s 


premises clearly indicates GM Financial’s knowledge that the vehicle had been traded in 


to Winding Chevrolet, that Winding Chevrolet had assumed responsibility for the debt on 


the vehicle, and that Plaintiff no longer had possession of or responsibility for the vehicle.  


GM Financial’s own actions contradict its position that Plaintiff remained liable.   


Forcing Plaintiffs into arbitration would deny them the opportunity to conduct full 


and fair discovery into these critical matters. It would insulate GM Financial’s conduct 


from proper scrutiny and impair Plaintiffs’ ability to obtain justice. Given the substantial 


prejudice Plaintiffs face, along with the evidentiary barriers imposed by arbitration, the 


Court should exercise its equitable discretion and deny the motion to compel arbitration.  


CONCLUSION 


Accordingly, Plaintiffs respectfully request this Honorable Court deny Defendant’s 


motion to compel arbitration with prejudice, to enter an order declaring that no 


enforceable agreement to arbitrate exists between the parties as to the claims asserted 


in this action, and to order that this matter shall forthwith proceed with litigation in this 


court of common pleas.   


Florence, South Carolina s/Katherine McLean Ryan 


 E. HOOD TEMPLE, SC Bar No. 12962 
ALEXANDER S. HOGSETTE, SC Bar No. 101244 


July 9, 2025 KATHERINE MCLEAN RYAN, SC Bar No. 101063 
 Attorneys for Plaintiffs 
  
 TEMPLE & HOGSETTE LAW GROUP 
 170 Courthouse Square 
 Florence, SC  29503-1770 
 (843) 662-5000 
 ehtemple@thlawsc.com 


ashogsette@thlawsc.com 
 kmryan@thlawsc.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


WILLIAM WARD AND CHARLOTTE 
WARD, 


Plaintiffs, 


vs. 


GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 


COMES NOW Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM 


Financial”), incorrectly designated as “GM Financial, LLC,” by and through its undersigned 


counsel, and hereby submits its Reply in Support of its Motion to Compel Arbitration and Stay 


Case (the “Motion”) stating as follows:  


I. INTRODUCTION 


Plaintiffs do not contest that Plaintiff William Ward entered into a Retail Installment Sale 


Contract (“2023 Chevrolet Contract”) containing the subject Arbitration Provision. Nor do they 


challenge that the transaction involved interstate commerce. However, Plaintiffs seek to avoid 


arbitration of their claims by asserting that the Court must first determine whether said claims are 


arbitrable and whether the Arbitration Provision, as a whole, is unconscionable. Plaintiffs cannot 


do so, however, because in so arguing, Plaintiffs misconstrue the effect of the clear and 


unmistakable delegation clause which requires an arbitrator to decide any challenges to 


arbitrability.   


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 


FINANCIAL’S REPLY IN SUPPORT 
OF ITS MOTION TO COMPEL 


ARBITRATION AND STAY CASE  
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Moreover, Plaintiffs’ arguments regarding unconscionability are baseless. South Carolina 


courts have routinely upheld arbitration agreements in Retail Installment Sale Contract such as the 


2023 Chevrolet Contract at issue here. Notably, the U.S. District Court for the District of South 


Carolina has explicitly upheld the enforceability of arbitration agreements as it pertains to 


financing assignees of motor vehicle retail installment sale contracts in the case of Rutledge v. 


Santander Consumer USA Inc., No. 6:20-cv-04214-DCC, 2021 WL 2949860 (D.S.C. July 14, 


2021). A true and correct copy of the Rutledge Order is attached hereto as Exhibit A. Additionally, 


Plaintiffs’ unsupported and novel argument that there is a “lack of nexus” between their present 


lawsuit and the Retail Installment Sale Contract is meritless and contrary to not only the express 


terms of the Arbitration Provision, but also precedent from both South Carolina courts as well as 


courts within the Fourth Circuit. Because Plaintiffs fail to provide any valid basis for avoiding 


arbitration, GM Financial’s Motion to Compel Arbitration should be granted.  


II. ARGUMENT 


A. Any Question Regarding Arbitrability of Plaintiffs’ Claims, Including the 
Arbitration Provisions “Nexus” to Said Claims, Must be Submitted to the 
Arbitrator. 


As an initial matter, Plaintiffs’ challenge to arbitrability is placed because the Arbitration 


Provision clearly and unmistakably delegates such questions to the arbitrator. Plaintiffs make 


several conclusory and unsupported arguments to avoid this fact, none of which should be 


considered by this Court. The Arbitration Provision specifically states that "[a]ny claim or dispute, 


whether in contract, tort, statute or otherwise (including the interpretation and scope of this 


Arbitration Provision, and the arbitrability of the claim or dispute) . . . shall, at your or our 


election, be resolved by neutral, binding arbitration and not by a court action." See Ex. 1 to Wilson 


Aff. at 4.  
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As previously explained in GM Financial’s Motion, the U.S. Supreme Court has repeatedly 


held that such clauses must be enforced, requiring arbitrators to decide threshold issues of 


arbitrability. See First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 943 (1995) (“Just as the 


arbitrability of the merits of a dispute depends upon whether the parties agreed to arbitrate the 


dispute, so the question ‘who has the primary power to decide arbitrability’ turns upon what the 


parties agreed about that matter.”) South Carolina and Fourth Circuit courts consistently uphold 


identical delegation clauses as the one at issue here. See, e.g., Damico v. Lennar Carolinas, LLC, 


430 S.C. 188, 199, 844 S.E.2d 66, 72 (S.C. Ct. App. 2020); Palmetto Wildlife Extractors, LLC v. 


Ludy, 869 S.E.2d 859, 864-866 (S.C. Ct. App. 2022); Modern Perfection, LLC v. Bank of Am., 


N.A., 126 F.4th 235, 242 (4th Cir. 2025); Hengle v. Treppa, 19 F.4th 324, 335 (4th Cir. 2021); 


Gibbs v. Sequoia Capital Operations, LLC, 966 F.3d 286, 290 (4th Cir. 2020). Additionally, the 


Arbitration Provision expressly incorporates the rules of both the AAA and NAMS. See Ex. 1 to 


Wilson Aff. at 4 In response to this, Plaintiffs simply state that a “mere reference to AAA or NAM 


rules does not, by itself, constitute ‘clear and unmistakable evidence’ of an intent to arbitrate 


threshold matters such as enforceability.” See Resp. at 6. Plaintiffs cite absolutely zero authority 


whatsoever to support this conclusory position. Contrary to this argument, South Carolina courts 


show that Plaintiffs assertions are incorrect. 1


1 See NLM Services, LLC v. K1 Speed Franchising, Inc., No. 9:23-cv-1777-RMG, 2023 WL 11887252, at *3 
(D.S.C. June 27, 2023) (“[T]he Fourth Circuit has held that ‘the explicit incorporation of JAMS Rules serves as ‘clear 
and unmistakable’ evidence of the parties’ intent to arbitrate arbitrability’ when ‘the JAMS Rules expressly delegate 
arbitrability questions to the arbitrator” . . . “The Fourth Circuit also recognized that ‘other circuits have concluded 
that the incorporation of [American Arbitration Association] arbitral rules substantively identical to those found in 
JAMS Rule 11(b) constitutes clear and unmistakable evidence of the parties’ intent to arbitrate arbitrability.”) 
(collecting cases); Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 2020 WL 1922908, at *4 (D.S.C. Apr. 21, 2020) 
(“By incorporating the AAA and JAMS rules, however, the parties agreed that disputes over the interpretation of the 
scope of the arbitration clauses are to be determined by the arbitrator.”). 
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Under this expansive wealth of authority, there can be no question that the parties “clearly 


and unmistakably” delegated any questions regarding scope, interpretation, or arbitrability of 


Plaintiffs’ claims to the arbitrator. As such, Plaintiffs threshold arguments regarding arbitrability, 


interpretation, or scope (i.e., “nexus”) are for the arbitrator, not this Court, to decide. Plaintiffs do 


not cite even a single case to support their assertion that delegation clause’s language has been 


“routinely found insufficient.” See Resp. at 5. Accordingly, this Court must allow the arbitrator to 


make determinations as to threshold issues of arbitrability.   


B. Plaintiffs’ Claims Fall Within the Broad Scope of the Arbitration Provision.


Plaintiffs’ claims in this matter allege that GM Financial improperly made attempts to 


collect payments on the 2023 Chevrolet Contract despite Plaintiff William Ward entering into an 


agreement with Winding Chevrolet in which Winding Chevrolet was to pay off the remaining 


balance of the 2023 Chevrolet. See generally Compl. The entirety of this lawsuit as it pertains to 


GM Financial arises strictly out of GM Financial’s right under the 2023 Chevrolet Contract to 


continue collecting payments from Plaintiff William Ward. These claims fall squarely within the 


Arbitration Provision’s broad scope, which covers “any claim or dispute . . . arising out of or 


relating to . . . this contract or any resulting transaction or relationship (including any such 


relationship with third parties who do not sign this contract).” See Ex. 1 to Wilson Aff. at 4. Despite 


this fact, Plaintiffs now seek to on one hand challenge GM Financial’s authority to collect 


payments under the 2023 Chevrolet Contract and, on the other hand, argue that this matter stems 


“from a wholly separate transaction involving a different car dealership.” See Resp. at 6. As an 


initial matter, this argument goes directly to the “scope” of the Arbitration Provision as it 


challenges whether these claims arise from the parties’ Arbitration Provision. As such, and as 
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explained more fully above, this is a question that must be reserved for the Arbitrator. Accordingly, 


this argument fails for this reason alone.  


Predictably, Plaintiffs’ two-paragraph argument challenging the “nexus” between the two 


subject contracts is entirely unsupported, failing to reference even a single case. See id. This is 


because the overwhelming authority presented in GM Financial’s Motion establishes that there 


can be no question Plaintiffs’ claims are within the scope of the Arbitration Provision. The U.S. 


Supreme Court has made clear that “due regard must be given to the federal policy favoring 


arbitration, and ambiguities as to the scope of the arbitration clause itself resolved in favor of 


arbitration.” Volt Info. Sci., Inc. v. Bd. of Trustees of Leland Stanford Jr. Univ., 489 U.S. 468, 476 


(1989). Additionally, the presumption of arbitrability can be overcome only if “it may be said with 


positive assurance that the arbitration clause is not susceptible of an interpretation that covers the 


asserted dispute. Doubts should be resolved in favor of coverage.” AT&T Techs., Inc. v. 


Communications Workers of Am., 475 U.S. 643, 650 (1986) (quoting United Steelworkers v. 


Warrior & Gulf Navigation Co., 363 U.S. 574, 582–83 (1960)). Furthermore, in order to exclude 


a claim from arbitration, there must be an express provision within the original contract between 


the parties that excludes a particular grievance.  See United Steelworkers, 363 U.S. at 584–85. 


Additionally, the presumption of arbitrability is “strengthened when an arbitration clause 


is broadly written.” See Landers v. Federal Deposit Ins. Corp., 739 S.E.2d 209, 214 (S.C. 2013) 


(quoting AT&T Tech., Inc., 475 U.S. at 650). Here, the Arbitration Provision must be construed as 


“broad”.  See e.g., Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001) (labeling as “broad” a clause 


that required arbitration of “any and all disputes . . . arising out of or in connection with [the 


agreement].”); Landers, 739 S.E. at 213 (“A clause which provides for arbitration of all disputes 


“arising out of or relating to” the contract is construed broadly.”) 
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The Fourth Circuit also applies a “but for” test, finding claims arbitrable if they “derive[] 


from the specific relationship created by the relevant agreement.” Wachovia Bank, Nat. Ass’n v. 


Schmidt, 445 F.3d 762, 769 (4th Cir. 2006) (citing Long, 248 F.3d at 317-19 (“Because Long 


would not have a valid breach of fiduciary duty claim but for the existence of the 1972 Agreement 


creating his status as a shareholder in the Corporation, we hold that Long's breach of fiduciary duty 


claim is properly referable to arbitration.”) (emphasis added). Here, Plaintiffs’ claims against GM 


Financial—centered on its alleged improper collection efforts—exist solely because of the 2023 


Chevrolet Contract, which granted GM Financial a security interest and the right to collect 


payments. Without this contract, Plaintiffs would have no basis for their claims. Their argument 


that the dispute arises from a “wholly separate transaction” is unsupported and contradicts the 


Complaint, which explicitly ties their claims to GM Financial’s actions under the 2023 Chevrolet 


Contract.  


In sum, Plaintiffs “lack of nexus” argument is not only meritless but also a question of 


scope reserved for the arbitration under the delegation clause. At the very least, there can be no 


question that Plaintiffs have not met their heavy burden to show “with positive assurance that the 


arbitration clause is not susceptible of an interpretation that covers the asserted dispute.” AT&T 


Technologies, Inc., 475 U.S. at 650.  As such, this Court should compel Plaintiffs’ claims against 


GM Financial to arbitration.  


C. The Arbitration Provision is Not Unconscionable.


Relying primarily on Simpson v. MSA of Myrtle Beach, Inc., 644 S.E.2d 663 (S.C. 2007), 


Plaintiffs contend that the Arbitration Provision is unconscionable. See Resp. at 7-12. However, in 


the case of Rutledge, the plaintiff made an identical argument as the Plaintiffs here, contending 


that their motor vehicle retail installment sale contract’s arbitration agreement was unconscionable 
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for the reasons set forth in Simpson. See Rutledge, 2021 WL 2949860, at *4-6. The court in 


Rutledge squarely rejected this argument—as shown more fully below—and the Court here should 


come to the same conclusion.  


To establish unconscionability, substantive and procedural unconscionability must be 


present. See Simpson, 644 S.E.2d at 668 (“[U]nconscionability is defined as the absence of 


meaningful choice on the part of one party due to one-sided contract provisions, together with 


terms that are so oppressive that no reasonable person would make them and no fair and honest 


person would accept them.”). The party opposing arbitration bears the burden of establishing that 


the agreement is unconscionable. See Green Tree Fin. Corp.-Alabama v. Randolph, 531 U.S. 79, 


91-92 (2000). And, given the “heavy presumption in favor of arbitrability,” Peoples Sec. Life Ins. 


Co. v. Monumental Life Inso. Co., 867 F.2d 809, 812 (4th Cir. 1989), a party opposing arbitration 


carries a substantial burden. As explained herein, Plaintiffs’ have failed to meet their burden and 


should be ordered to arbitrate.  


1. Plaintiffs Fail to Identify Any Procedural Deficiencies in the Contract 
Formation Process. 


The “absence of meaningful choice” element as it pertains to unconscionability “speaks to 


the fundamental fairness of the bargaining process.” Simpson, 644 S.E.2d at 668. Plaintiffs contend 


that the 2023 Chevrolet Contract was offered on a “take-it-or-leave-it” basis, and that Plaintiff 


William Ward was not provided an opportunity to negotiate the terms. See Resp. at 9. However, 


as Plaintiffs conveniently fail to acknowledge, “[a]dhesion contracts . . . are not per se 


unconscionable.” 315 Corley CW LLC v. Palmetto Bluff Dev., LLC, 908 S.E.2d 892, 897 (S.C. Ct. 


App. 2024) (citations omitted). In fact, the U.S. Supreme Court has noted that “the times in which 


consumer contracts were anything other than adhesive are long past,” and therefore, adhesive 
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contracts must be enforced so as to not conflict with the FAA’s purpose. See AT&T Mobility LLC 


v. Concepcion, 563 U.S. 333, 346-47 (2011).  


Several cases which succeed Simpson are directly on point with the language and approach 


of the Arbitration Provision here. First, in Rutledge, the court rejected the plaintiff’s reliance on 


Simpson factors to establish lack of meaningful choice in a motor vehicle retail installment sale 


contract’s arbitration provision, directly distinguishing Simpson and holding as follows: 


The undersigned does not necessarily disagree with Plaintiff’s assertion that the 
RISC is a contract of adhesion. However, the additional factors that led to a finding 
of procedural unconscionability in Simpson are not present here. The arbitration 
clause of the RISC appeared conspicuously at the end of the second (and final) 
page, was clearly separated from the preceding paragraph, and was marked in bold, 
all-capital letters: “ARBITRATION CLAUSE / PLEASE REVIEW – 
IMPORTANT – AFFECTS YOUR LEGAL RIGHTS.” On the first page, just 
above the signature line, it was stated: 


You agree to the terms of this contract. You confirm that before you signed 
this contract, we gave it to you, and you were free to take it and review it. You 
acknowledge that you have read both sides of this contract, including the 
arbitration clause on the reverse side, before signing below. You confirm that 
you received a completely filled-in copy when you signed it. 


In short, under the circumstances, it is difficult to imagine what more Koons 
Automotive could have done to make the arbitration clause conspicuous and to 
emphasize its legal significance.  See, e.g., Prosper v. Am. Credit Acceptance, LLC, 
C/A No. 7:15-cv-01581-HMH, 2015 WL 13310148, at *4 (D.S.C. Aug. 17, 
2015) (finding arbitration clause sufficiently conspicuous where the contract 
provided in bold lettering above the signature line: “You acknowledge that you 
have read both sides of this contract, including the arbitration clause on the reverse 
side, before signing below.”). The Court consequently finds no procedural 
unconscionability. 


See Rutledge, 2021 WL 2949860 at *5. Likewise, as referenced by the court in Rutledge, the court 


in Prosper rejected identical arguments as the Plaintiffs make in the present matter: 


While the RISC is an adhesion contract, this fact alone does not render the 
arbitration clause unconscionable, especially where the provision is conspicuous 
and a person of average intelligence could understand the rights that are being 
abrogated. In the RISC, the arbitration clause is enclosed in its own distinct section, 
captioned with bold and all-capital font. While the arbitration clause appears on the 
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second page of the two-page document, the contract provides in bold lettering 
directly above the signature line: “You acknowledge that you have read both 
sides of this contract, including the arbitration clause on the reverse side, 
before signing below.” The court finds that the arbitration clause here is 
conspicuous. Further, the only evidence the Plaintiff presents for her lack of 
sophistication is that she is “inexperienced in interpreting and reading complex 
legal jargon and provisions.” The fact that Prosper possesses a bachelor's degree in 
Criminal Justice indicates that she can read and has average intelligence. Based on 
the foregoing, Prosper has failed to establish that the arbitration clause is not 
conspicuous or that she lacks sophistication. 


See Prosper, 2015 WL 13310148, at *4.  


As in Rutledge and Prosper, the Arbitration Provision appears conspicuously within the 


2023 Chevrolet Contract. The inclusion of the Arbitration Provision is first outlined on page 1 of 


the 2023 Chevrolet Contract, stating as follows: 


Agreement to Arbitrate: By signing below, you agree that, pursuant to the 
Arbitration Provision on page 4 of this contract, you or we may elect to resolve any 
dispute by neutral, binding arbitration and not by court action. See the Arbitration 
Provision for additional information concerning the agreement to arbitrate.  


Afterwards, the Arbitration Provision itself appears conspicuously in essentially the exact 


same way as those in Rutledge and Prosper. The Arbitration Provision is enclosed in its own 


distinct section, captioned with bold and all-capital font, stating: “ARBITRATION 


PROVISION” “PLEASE REVIEW – IMPORTANT – AFFECTS YOUR LEGAL 


RIGHTS.” As the court rightly held in Rutledge based on the same language, “it is difficult to 


imagine what more [the dealer] could have done to make the arbitration clause conspicuous and to 


emphasize its legal significance.” See Rutledge, 2021 WL 2949860 at *5. As such, Plaintiffs’ 


arguments of procedural unconscionability are misplaced and contrary to the above referenced 


authority.  


 Plaintiffs also argue that the Arbitration Provision was “buried inside a large stack of 


documents” and that Plaintiff William Ward “did not have time to review the documents.” See 
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Resp. at 10. This argument has been squarely rejected by South Carolina courts. See Baque v. 


Hendrick Automotive Group, LLC, No 2:24-cv-03041-DCN-KFM, 2024 WL 4584068, at *5 


(D.S.C. Oct. 15, 2024) (“The undersigned finds that the plaintiffs’ argument that arbitration should 


not be compelled because the plaintiff did not read or understand the contracts before signing them 


is without merit.”) (collecting cases).2 Accordingly, Plaintiffs’ arguments that Plaintiff William 


Ward is purportedly unsophisticated or was unable to read or comprehend the terms of the 


Arbitration Provision are meritless.  


Finally, Plaintiffs claim that this Court should find the Arbitration Provision to be 


unconscionable for a host of unsupported reasons, all of which are either plainly false or have been 


repeatedly found to be insufficient to invalidate arbitration agreements. First, Plaintiffs argue that 


the Arbitration Provision is unconscionable because it leads to a “loss of constitutional rights such 


as the right to a jury trial.” See Resp. at 10. However, “parties may waive the right to a jury trial 


by contract.” Kelly v. Capital Senior Living Corp., No. 6:19-2414-HMH, 2019 WL 13414126, at 


*5 (D.S.C. Nov. 6, 2019) (holding that the plaintiff’s argument that the parties’ arbitration 


agreement was unconscionable due to its jury trial waiver was “without merit”) (collecting cases). 


Moreover, by agreeing to arbitrate, Plaintiffs obviously waived the right to a jury trial. See 


Simpson, 644 S.E.2d at 670 (“The loss of the right to a jury trial is an obvious result of 


arbitration.”). It is “obvious” that when parties enter into arbitration agreements, that they are 


waiving their right to a trial by jury. This language is not unconscionable.  


2 See also Sydnor v. Conseco Fin. Servicing Corp., 252 F.3d 302, 306 (4th Cir. 2001) (“[A]n elementary 
principle of contract law is that a party signing a written contract has a duty to inform himself of its contents before 
executing it, ... and in the absence of fraud or overreaching he will not be allowed to impeach the effect of the 
instrument by showing that he was ignorant of its contents or failed to read it.”). “South Carolina law ‘does not impose 
a duty to explain a document's contents to an individual when the individual can learn the contents from simply reading 
the document.’ ” Pitt v. Wells Fargo Bank, Nat'l Assoc., C.A. No. 3:21-cv-3428-JFA-TER, 2022 WL 2068851, at *4 
(D.S.C. Apr. 1, 2022).
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Next, Plaintiffs’ argue that the Arbitration Provision is unconscionable because it requires 


Plaintiffs to “forego the right to participate as a class member on any class claim.” See Resp. at 10. 


Again, Plaintiffs conveniently reference no authority to support this argument, because no such 


authority exists. See Meadows v. Cebridge Acquisition, LLC, 132 F.4th 716, 733 (4th Cir. 2025) 


(“[C]lass action waivers in arbitration agreements are enforceable under the FAA.”) Finally, 


Plaintiffs contend that the Arbitration Provision is unconscionable because it “limits discovery as 


well as the rights and remedies” to Plaintiffs. See Resp. at 10. This too has been repeatedly refuted 


as a meritless argument. See Beasenburg v. Ultragenyx Pharma., Inc., No. 2:22-cv-4022-BHH, 


2023 WL 5993169, at *4 (D.S.C. Sept. 15, 2023) (“[I]t is well settled that the discovery limitations 


provided in arbitration agreements are not grounds for unconscionability.”) (collecting cases).3


The Arbitration Provision in no way limits Plaintiffs’ rights to assert specific claims, or places any 


limitations on the damages recoverable were Plaintiffs’ to succeed. As such, Plaintiffs’ conclusory 


allegations are wholly groundless and this Court should follow the holdings in Rutledge and 


Prosper and compel Plaintiffs’ claims to arbitration.   


2. Plaintiffs Fail to Show How the Arbitration Provision is Substantively 
Unconscionable.  


As explained above, Plaintiffs have failed to meet their burden to show that Plaintiff 


William Ward “lacked meaningful choice” in voluntarily agreeing to arbitrate disputes against GM 


Financial relating to the 2023 Chevrolet Contract. Accordingly, and because Plaintiffs must prove 


both procedural and substantive unconscionability, this Court should compel Plaintiffs’ claims to 


arbitration for this reason alone. Nevertheless, Plaintiffs primarily rely upon the case of Doe v. 


3 See also Stinger v. Fort Lincoln Cemetery, LLC, No. 21-1460, 2022 WL 2702424, at *2 (4th Cir. July 12, 
2022) (“As we have recognized, ‘[b]ecause limited discovery is a consequence of perhaps every agreement to arbitrate, 
it cannot, standing alone, be a reason to invalidate an arbitration agreement.’”) (quoting In re Cotton Yarn Antitrust 
Litig., 505 F.3d 274, 286 (4th Cir. 2007)); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 31 (1991).
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TCSC, LLC, 846 S.E.2d 874 (S.C. App. 2020) to support their position that the Arbitration 


Provision contains “harsh and oppressive terms.” See Resp. at 10-12. However, the exact terms 


that Plaintiffs take issue with here were expressly upheld in Rutledge and Prosper. Not only this, 


but Plaintiffs conveniently fail to include any reference to the fact that the court in Doe actually 


reversed in part the circuit court’s denial of the motion to compel arbitration and remanded the 


case to be compelled to arbitration. See Doe, 846 S.E.2d at 880-81. Specifically, the court in Doe 


found that, because the arbitration agreement contained a severability clause, any unconscionable 


terms were to be severed from the arbitration agreement and the case was to be compelled to 


arbitration. See id. As such, to the extent this Court contends that Plaintiffs’ have satisfied their 


burden of showing both procedural and substantive unconscionability, it should simply sever any 


alleged unconscionable terms and compel this case to arbitration as the court held in Doe.  


First, Plaintiffs take issue with the following language contained within the Arbitration 


Provision:  


Any claim or dispute . . . which arises out of or relates . . . any resulting transaction 
or relationship (including any such relationship with third parties who do not sign 
this contract) . . . 


See Ex. 1 to Wilson Aff. at 4. However, the arbitration agreement in Rutledge, a case decided after 


Doe, contains nearly the exact same language verbatim. See Rutledge, 2021 WL 2949860, at *1.4


As such, this Court should hold, like in Rutledge, that the terms referenced above are not “harsh 


or oppressive” so as to constitute unconscionability. Next, Plaintiffs take issue with the Arbitration 


4 The court in Rutledge explained “[a] clause providing for arbitration of any and all claims in perpetuity 
might well be unreasonable and therefore unconscionable, but such a clause is not at issue here. By its clear terms, the 
arbitration clause covers only those claims that ‘arise[] out of or relate[] to your credit application, purchase or 
condition of this vehicle, this contract or any resulting transaction or relationship (including any such relationship with 
third parties who do not sign this contract)’. In sum, it is substantively limited to claims within a reasonable 
relationship to the RISC and Plaintiff’s vehicle purchase. There is nothing unconscionable about its scope.” 
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Provision’s language that it “shall survive any termination, payoff or transfer of this contract.” 


However, the court in Prosper also considered this exact argument. See Prosper, 2015 WL 


13310148, at *3.  In rejecting this argument, the court in Prosper explained that “broad arbitration 


clauses are generally enforceable even after the pay-off of the loan.” See id. at *4. Additionally, 


this exact language in motor vehicle retail installment contract arbitration agreements has been 


repeatedly upheld by courts within South Carolina and across the country.5 See e.g., Baque, 2024 


WL 4584068 (compelling arbitration of claims despite arbitration provision containing language 


that “[t]his arbitration provision shall survive any termination, payoff or transfer of this contract.”)


As such, notwithstanding the fact that Plaintiffs have failed to establish any procedural 


unconscionability whatsoever, the Arbitration Provision at issue here does not contain “harsh or 


oppressive” terms and thus, Plaintiffs’ claims should be compelled to arbitration.  


Despite overwhelming authority to the contrary, Defendants do not ignore the fact that the 


Court in Doe found that similar terms to those at issue here were ultimately found to be “harsh and 


oppressive.” See Doe, 846 S.E.2d at 880-81. However, this analysis was also predicated firstly on 


the fact that the court in Doe established that there was a “lack of meaningful choice,” i.e., 


procedural unconscionability, as well. See id. at 879-80. As shown above, Plaintiffs cannot meet 


their burden here, and the Court’s unconscionability analysis should end there. Nonetheless, Doe 


should not preclude this Court from enforcing the parties’ Arbitration Provision and compelling 


this case to arbitration. Instead, if this Court determines that Plaintiffs have met their heavy burden 


5 See also  Baque, 2024 WL 4584068 (compelling arbitration of claims despite arbitration provision 
containing language that “[t]his arbitration provision shall survive any termination, payoff or transfer of this 
contract.”); Graham v. Santander Consumer USA, Inc., 2018 WL 2462881 (D. Md. June 1, 2018); Jefferson v. BMW 
Fin. Services NA, LLC, 2025 WL 1940350 (D. Md. July 15, 2025); Phillips v. American Credit Accept., LLC, 2023 
WL 1789586 (S.D. Fla. Feb. 7, 2023); Simpson v. Nissan of N. Am., Inc., 2023 WL 5120240 (M.D. Tenn. Aug. 9, 
2023). 
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to show unconscionability (which they have not) the conclusion is not to deny GM Financial’s 


Motion but, rather, to sever any unconscionable terms and compel the case to arbitration.  


Importantly, after conducting their unconscionability analysis, the court in Doe explained 


that “[c]ourts have discretion though to decide whether a contract is so infected with 


unconscionability that it must be scrapped entirely, or to sever the offending terms so the remainder 


may survive. Once again, we are guided by the parties’ intent.” See id. at 880 (citing Columbia 


Architectural Grp., Inc. v. Barker, 266 S.E.2d 428, 429 (S.C. 1980). The court went on to explain 


that “[t]he Agreement here contains a severability clause, reflecting that if any part of the contract 


is found “unenforceable for any reason, the remainder shall remain enforceable.” See id. at 881. 


And, due to the severability clause, the court ultimately compelled the claims to arbitration. See 


id. Due to the parties’ arbitration agreement containing a delegation clause, the court in Doe left 


any remaining questions of arbitrability after severance to the arbitrator to decide. See id. 


Here, the Arbitration Provision contains the exact same severability clause, stating that if 


any part of the contract is found “unenforceable for any reason, the remainder shall remain 


enforceable.” See Ex. 1 to Wilson Aff. at 4. As such, even were this Court to determine that the 


two subject clauses are unenforceable due to unconscionability, it should nonetheless compel 


Plaintiffs’ claims to arbitration and simply sever the alleged unconscionable terms and leave any 


remaining issues to the arbitrator, as the court held in Doe.  


D. Equitable Considerations Do Not Preclude Arbitration.


Plaintiffs’ final argument—that equitable considerations, such as alleged harm from credit 


reporting, arbitration’s burdens, and discovery limitations, justify denying arbitration—is 


unsupported and contrary to the FAA. See Resp. at 12-15. In essence, Plaintiffs arguments 


regarding equitable considerations are arguments which seek to treat arbitration agreements 
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differently from other contracts. These are arguments which have been rejected by the U.S. 


Supreme Court for decades. As previously explained, the FAA establishes that an arbitration 


agreement “shall be valid, irrevocable, and enforceable.” 9 U.S.C. § 2. The FAA mandates that 


arbitration agreements be enforced like other contracts, leaving “no place for the exercise of 


discretion” by courts. Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985). The U.S 


Supreme Court has long rejected judicial hostility toward arbitration, emphasizing that any doubts 


about arbitrability must be resolved in favor of arbitration. See Moses H. Cone Mem'l Hosp. v. 


Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983); Concepcion, 563 U.S. at 339.  


Despite the fact that Plaintiffs’ arguments seek to have this Court treat the Arbitration 


Provision differently from any other contract, GM Financial will address Plaintiffs’ arguments in 


turn. Generally, Plaintiffs argue that this Court should refuse to compel their claims to arbitration 


for a host of reasons. These include: (1) that Plaintiff William Ward has suffered material harm 


due to alleged continued inaccurate credit reporting; (2) arbitration would impose an undue burden 


and leave them without timely or effective redress; and (3) arbitration would deny Plaintiffs the 


opportunity to conduct full and fair discovery. See Resp. at 12-15. However, each and every one 


of these arguments are all rooted in alleged deficiencies of arbitration as a dispute resolution forum. 


As shown above, and more fully below, courts cannot refuse to compel claims to arbitration on 


this basis, as that would amount to treating arbitration agreements different from any other 


contract, something which has been addressed and rejected by the U.S. Supreme Court countless 


times throughout the past decades. See Rent-A-Center, 561 U.S. 63 (“Section 2 of the FAA places 


arbitration agreements on an equal footing with other contracts, and requires courts to enforce 


them according to their terms”) (citing cases).
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Plaintiffs’ reliance on Byrd and Moses H. Cone is misplaced. In Byrd, the Supreme Court 


held that courts must compel arbitration absent grounds for revoking the agreement, directly 


contradicting Plaintiffs’ claim that arbitration may be declined for “justice.” See Byrd, 470 U.S. at 


218. Similarly, Moses H. Cone reinforced the FAA’s pro-arbitration policy, mandating resolution 


of doubts in favor of arbitration. See Moses H. Cone, 460 U.S. at 24-25. Plaintiffs’ citation to 


Liberty Builders, Inc. v. Horton, 521 S.E.2d 749 (S.C. Ct. App. 1999), is equally unavailing, as it 


addressed the defense of waiver, not equitable defenses, and required a showing of prejudice by 


the party seeking to oppose arbitration on waiver grounds, not equitable considerations. Plaintiffs 


have included a demonstrably false misrepresentation of Horton.6


Finally, even considering Plaintiffs’ routinely rejected and speculative arguments of 


prejudice, each of these arguments are simply false. As to Plaintiffs’ allegations of material harm 


or the ability to receive timely or effective redress, they fail to reference any portion of the 


Arbitration Provision which would limit Plaintiffs’ ability to receive any requested relief were they 


to succeed in arbitration, as no such terms exist. See Phillips v. Renu Energy Solutions, LLC, No. 


2024-000338, 2025 WL 1825501, at *2 (S.C. Ct. App. July 2, 2025) (“Phillips is not prevented 


from receiving any remedy under the arbitration agreement; instead, he is only required to pursue 


his remedy in an alternative forum—arbitration.”). Additionally, as to Plaintiffs’ arguments 


6 Specifically, the court in Horton considered the defense of waiver as it pertains to enforcing arbitration 
agreements and stated that “[i]n order to establish waiver, a party must show prejudice through an undue burden 
caused by delay in demanding arbitration.” See Horton, 521 S.E.2d at 753 (citing Sentry Eng’g & Constr., Inc. v. 
Mariner’s Cay Dev. Corp., 338 S.E.2d 631, 634 (1985)). Plaintiffs here make no such waiver arguments in their 
Response, and even if they did, this case actually places an increased burden on the party seeking to avoid arbitration. 
It has absolutely nothing to do with the arguments Plaintiffs make regarding whether a showing of prejudice can 
preclude the enforcement of arbitration agreements. Instead, Horton deals with a non-movants requirement to show 
prejudice in establishing the defense of waiver in order to preclude enforcement of an arbitration agreement, quite 
literally the exact opposite of what Plaintiffs contend. Additionally, the U.S. Supreme Court has since overturned 
Horton. See Morgan v. Sundance, Inc., 596 U.S. 411, 411 (2022) (“The Eighth Circuit erred in conditioning a waiver 
of the right to arbitrate on a showing of prejudice.”) 
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regarding discovery limitations, as shown above, this is likewise meritless. Beasenburg, 2023 WL 


5993169, at *4 (“[I]t is well settled that the discovery limitations provided in arbitration 


agreements are not grounds for unconscionability.”) (collecting cases). For all of these reasons, 


Plaintiffs’ arguments regarding injustice and equity fail and their claims must be compelled to 


arbitration. 


III. CONCLUSION 


WHEREFORE, Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial 


requests that this Court compel arbitration of Plaintiffs’ claims against it in this matter and stay the 


claims pending their outcome in arbitration.  


Dated: July 18th, 2025 Respectfully Submitted, 


s/ Richard C. Keller  
Richard C. Keller (74094) 
Burr & Forman, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Telephone: (205) 251-3000 
E-mail:rkeller@burr.com 
ATTORNEY FOR AMERICREDIT FINANCIAL 


SERVICES, INC. D/B/A GM FINANCIAL 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the foregoing document by Notice of Electronic 
Filing, or, if the party served does not participate in Notice of Electronic Filing, by U.S. First Class 
Mail, hand delivery, fax or email on this the 18th day of July, 2025: 


Katherine M. Ryan 
Alexander S. Hogsette 
E. Hood Temple 
Hatfield Temple Law, LLC 
170 Courthouse Square 
Florence, SC 29503 
kmryan@htlawsc.com 
ashogsette@htlawsc.com 
ehtemple@htlawsc.com  


Attorneys for Plaintiffs 


s/ Richard C. Keller  
OF COUNSEL 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


WILLIAM WARD AND CHARLOTTE 
WARD, 


Plaintiffs, 


vs. 


GM FINANCIAL, LLC; 
WINDINGMAKIA AUTOMOTIVE 
GROUP, LLC D/B/A WINDING 
CHEVROLET GMC; MICHAEL 
WINDING; and ANDREW EFRID 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
CIVIL ACTION NO. 2024-CP-45-00502 


COMES NOW Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial (“GM 


Financial”), incorrectly designated as “GM Financial, LLC,” by and through its undersigned 


counsel, and pursuant to Rule 59(e), SCRCP, hereby submits this Motion to Alter or Amend the 


Court’s August 20, 2025 Order (the “Order”) denying GM Financial’s Motion to Compel 


Arbitration and Stay Case. GM Financial respectfully moves to alter or amend the Order because 


it is based upon clear errors of law that result in manifest injustice to GM Financial.  


STANDARD FOR MOTION TO ALTER OR AMEND 


A motion to alter or amend a judgment is a proper vehicle to “correct a clear error of law 


or prevent manifest injustice.” Thomas Jackson Constr., Inc. v. Lake Tree Murray, No. 2006-CP-


36-395, 2007 WL 9254168, at *1 (S.C. Ct. Comm. Pleas Nov. 9, 2007) (citing Pacific Ins. Co. v. 


Am. Nat’l Fire Ins. Co., 148 F.3d 396, 402 (4th Cir. 1998)); see also Elam v. S.C. Dep't of Transp., 


361 S.C. 9, 22, 602 S.E.2d 772, 779 (S.C. 2004) (citing federal interpretation of Rule 59(e) motions 


and holding that “[t]here is nothing inherently unfair in allowing a party one final chance not only 


AMERICREDIT FINANCIAL 
SERVICES, INC. D/B/A GM 


FINANCIAL’S MOTION TO ALTER 
OR AMEND ORDER DENYING 


MOTION TO COMPEL 
ARBITRATION AND STAY CASE  
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to call the court's attention to a possible misapprehension of an earlier argument, but also to revisit 


a previously raised argument. It is inherently unfair to disallow such an opportunity.”). Next, it is 


notable that “an abuse of discretion arises where the judge issuing the order was controlled by an 


error of law or where the order is based on factual conclusions that are without evidentiary 


support.” BB & T v. Taylor, 369 S.C. 548, 551, 633 S.E.2d 501, 503 (S.C. 2006). Finally, while 


the decision to grant or deny a motion under Rule 59(e), SCRCP, lies within the sound discretion 


of the court, see Pollard v. Cnty. of Florence, 314 S.C. 397, 402, 444 S.E.2d 534, 536 (S.C. Ct. 


App. 1994), it should grant relief when there has been a potential misapprehension of the prior 


arguments which would produce an unfair result.  


ARGUMENT 


In this Court’s Order denying GM Financial’s Motion to Compel Arbitration, it relied upon 


the following findings: (1) the delegation clause within the parties’ Arbitration Provision did not 


include a “clear and unmistakable” delegation of gateway issues to the arbitrator; (2) the claims in 


this litigation do not fit within the scope of the Arbitration Provision; and (3) the Arbitration 


Provision is unconscionable. GM Financial respectfully contends that these findings are based 


upon a clear error of law and contrary to well-established authority.  


A. The Parties Clearly and Unmistakably Delegated Threshold Issues of Scope, 
Interpretation and Arbitrability to the Arbitrator. 


First, this Court’s Order states that the Arbitration Provision “does not include a ‘clear and 


unmistakable’ delegation of this gateway issue to an arbitrator.” (See Order ¶ 1.) Next, this Court’s 


Order made the following two findings: (1) the Arbitration Provision does not govern the 


transaction at issue in this litigation; and (2) the causes of action asserted in this case are not 


connected to the prior 2023 transaction. (See Order ¶¶ 2-3.) Each of the two aforementioned 


findings directly relate to the scope and interpretation of the Arbitration Provision, findings that 
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this Court is simply not permitted to make and instead should be determined by the arbitrator. 


Courts as a routine matter regularly enforce nearly identical delegation language in arbitration 


agreements. Here, the Arbitration Provision states that "[a]ny claim or dispute, whether in contract, 


tort, statute or otherwise (including the interpretation and scope of this Arbitration Provision, 


and the arbitrability of the claim or dispute) . . . shall, at your or our election, be resolved by 


neutral, binding arbitration and not by a court action." See Ex. 1 to Wilson Aff. at 4.  


South Carolina courts have found essentially identical language to constitute a “clear and 


unmistakable” intent to delegate threshold issues to the arbitrator. See, e.g., Baque v. Hendrick 


Automotive Group, LLC, No. 2:24-cv-03041-DCN-KFM, 2024 WL 4584068, at *6 (D.S.C. Oct. 


15, 2024) (enforcing delegation clause identical to the delegation clause here); Queen-Gilbertson 


v. U.S. Auto Sales, Inc., No. 6:23-cv-03331-DCC, 2024 WL 3067282, at *4 (D.S.C. June 20, 2024) 


(enforcing delegation clause which stated it applied to claims “including the interpretation and 


scope of this clause and the arbitraibility of any issue” and stating that the clause “contains ‘clear 


and unmistakable’ language.”); Rutledge v. Santander Consumer USA Inc., No. 6:20-cv-04214-


DCC, 2021 WL 2949860, at *3 (D.S.C. July 14, 2021) (enforcing delegation clause providing that 


“the interpretation and scope of this Arbitration Clause, and the arbitrability of the claim or dispute 


... shall ... be resolved by neutral, binding arbitration.”); see also Palmetto Wildlife Extractors, 


LLC v. Ludy, 869 S.E.2d 859, 864-866 (S.C. Ct. App. 2022); Modern Perfection, LLC v. Bank of 


Am., N.A., 126 F.4th 235, 242 (4th Cir. 2025); Hengle v. Treppa, 19 F.4th 324, 335 (4th Cir. 2021); 


Gibbs v. Sequoia Capital Operations, LLC, 966 F.3d 286, 290 (4th Cir. 2020).  


The Plaintiffs did not (and cannot) find even one single case where this language was 


determined not to constitute clear and unmistakable intent to delegate threshold issues to the 


arbitrator. For its part, as shown above, GM Financial has provided this Court with substantial 
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authority upholding essentially identical language. For this simple reason, it was a clear error for 


this Court to determine that the language of the delegation clause was insufficient.  


Additionally, the Arbitration Provision expressly incorporates the rules of both the AAA 


and NAMS. See Ex. 1 to Wilson Aff. at 4. In response to this, Plaintiffs stated that a “mere 


reference to AAA or NAM rules does not, by itself, constitute ‘clear and unmistakable evidence’ 


of an intent to arbitrate threshold matters such as enforceability.” See Resp. at 6. Plaintiffs cited 


absolutely zero authority whatsoever to support this conclusory position. Contrary to this 


argument, South Carolina courts show that Plaintiffs assertions were incorrect.1


Despite the overwhelming authority indicating that the delegation clause contained with 


the Arbitration Provision has been routinely upheld, this Court did not come to the same conclusion 


and instead invalidated the delegation clause and made two findings pertaining to the scope of the 


Arbitration Provision. For the reasons described herein, as well as those outlined in GM Financial’s 


Motion to Compel Arbitration and Reply in Support, this Court’s Order constitutes a clear error.  


B. Plaintiffs’ Claims Fall Within the Broad Scope of the Arbitration Provision. 


Even were this Court to ultimately uphold its decision that the delegation clause does not 


constitute a “clear and unmistakable” intent to delegate threshold issues to the arbitrator, it 


nevertheless was a clear error to reject GM Financial’s argument that Plaintiffs’ claims would not 


1 See NLM Services, LLC v. K1 Speed Franchising, Inc., No. 9:23-cv-1777-RMG, 2023 
WL 11887252, at *3 (D.S.C. June 27, 2023) (“[T]he Fourth Circuit has held that ‘the explicit 
incorporation of JAMS Rules serves as ‘clear and unmistakable’ evidence of the parties’ intent to 
arbitrate arbitrability’ when ‘the JAMS Rules expressly delegate arbitrability questions to the 
arbitrator” . . . “The Fourth Circuit also recognized that ‘other circuits have concluded that the 
incorporation of [American Arbitration Association] arbitral rules substantively identical to those 
found in JAMS Rule 11(b) constitutes clear and unmistakable evidence of the parties’ intent to 
arbitrate arbitrability.”) (collecting cases); Ward v. Discover Bank, No. 3:19-cv-02124-SAL, 2020 
WL 1922908, at *4 (D.S.C. Apr. 21, 2020) (“By incorporating the AAA and JAMS rules, however, 
the parties agreed that disputes over the interpretation of the scope of the arbitration clauses are to 
be determined by the arbitrator.”). 
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exist “but for” the 2023 Chevrolet Contract. Plaintiffs’ claims in this matter allege that GM 


Financial improperly made attempts to collect payments on the 2023 Chevrolet Contract despite 


Plaintiff William Ward entering into an agreement with Winding Chevrolet in which Winding 


Chevrolet was to pay off the remaining balance of the 2023 Chevrolet. See generally Compl. The 


entirety of this lawsuit as it pertains to GM Financial arises strictly out of GM Financial’s right 


under the 2023 Chevrolet Contract to continue collecting payments from Plaintiff William Ward. 


These claims fall squarely within the Arbitration Provision’s broad scope, which covers “any claim 


or dispute . . . arising out of or relating to . . . this contract or any resulting transaction or 


relationship (including any such relationship with third parties who do not sign this contract).” See 


Ex. 1 to Wilson Aff. at 4. 


GM Financial respectfully contends that this Court committed clear error by ignoring 


decades of precedent from both the U.S. Supreme Court as well as courts within South Carolina 


and the Fourth Circuit and instead siding with Plaintiffs’ unsupported and novel arguments. The 


Fourth Circuit applies a “but for” test, finding claims arbitrable if they “derive[] from the specific 


relationship created by the relevant agreement.” Wachovia Bank, Nat. Ass’n v. Schmidt, 445 F.3d 


762, 769 (4th Cir. 2006) (citing Long, 248 F.3d at 317-19 (“Because Long would not have a valid 


breach of fiduciary duty claim but for the existence of the 1972 Agreement creating his status as 


a shareholder in the Corporation, we hold that Long's breach of fiduciary duty claim is properly 


referable to arbitration.”) (emphasis added). 


Simply put, “but for” the 2023 Chevrolet Contract, Plaintiffs would have no relationship 


with GM Financial. It then follows that, “but for” the 2023 Chevrolet Contract, GM Financial 


would have no right to collect payments from Plaintiff William Ward. The entirety of Plaintiffs’ 


claims against GM Financial arise from their collection of payments under the 2023 
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Chevrolet Contract. It cannot be questioned that Plaintiffs would have absolutely no cause of 


action against GM Financial in this case “but for” the 2023 Chevrolet Contract. Even if this Court 


was not totally convinced by this established precedent, the U.S. Supreme Court has made clear 


that “due regard must be given to the federal policy favoring arbitration, and ambiguities as to the 


scope of the arbitration clause itself resolved in favor of arbitration.” Volt Info. Sci., Inc. v. Bd. of 


Trustees of Leland Stanford Jr. Univ., 489 U.S. 468, 476 (1989). Additionally, the presumption of 


arbitrability can be overcome only if “it may be said with positive assurance that the arbitration 


clause is not susceptible of an interpretation that covers the asserted dispute. Doubts should be 


resolved in favor of coverage.” AT&T Techs., Inc. v. Communications Workers of Am., 475 U.S. 


643, 650 (1986) (quoting United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 


582–83 (1960)). Furthermore, in order to exclude a claim from arbitration, there must be an express 


provision within the original contract between the parties that excludes a particular grievance.  See 


United Steelworkers, 363 U.S. at 584–85. 


Additionally, the presumption of arbitrability is “strengthened when an arbitration clause 


is broadly written.” See Landers v. Federal Deposit Ins. Corp., 739 S.E.2d 209, 214 (S.C. 2013) 


(quoting AT&T Tech., Inc., 475 U.S. at 650). Here, the Arbitration Provision must be construed as 


“broad”.  See e.g., Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001) (labeling as “broad” a clause 


that required arbitration of “any and all disputes . . . arising out of or in connection with [the 


agreement].”); Landers, 739 S.E. at 213 (“A clause which provides for arbitration of all disputes 


“arising out of or relating to” the contract is construed broadly.”)  


As such, it was a clear error for this Court to determine that Plaintiffs’ claims would exist 


without the 2023 Chevrolet Contract. And, even if this Court had any doubt that the Arbitration 


Provision applied to the Plaintiffs’ claims in this action, “[d]oubts should be resolved in favor of 
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coverage.” ATAT Techs., 475 U.S. at 650. Plaintiffs did not (and cannot) show with “positive 


assurance” that the Arbitration Provision does not cover their claims in this action and there is no 


language in the Arbitration Provision that excludes the claims asserted herein. This is further 


evidenced by their failure to cite any authority whatsoever which supports their position. This 


Court’s Order, which incorporates the unsupported arguments of Plaintiffs, constitutes clear error.   


C. The Arbitration Provision is Not Unconscionable. 


Next, this Court’s Order stated that the Arbitration Provision is unconscionable “due to 


Plaintiff’s lack of meaningful choice in accepting the arbitration provision and the oppressive 


nature of its terms.” (See Order ¶ 6.) In coming to this conclusion, GM Financial can only assume 


that this Court adopts the arguments of Plaintiffs’ Response in full. However, these arguments are 


entirely contrary to well-established law in which identical arbitration agreements have been 


routinely upheld. To establish unconscionability, substantive and procedural unconscionability 


must be present. See Simpson v. MSA of Mrytle Beach, Inc., 644 S.E.2d 663, 668 (S.C. 2007). 


1. Plaintiffs Provided No Evidence Whatsoever of Procedural 
Unconscionability and this Court Committed Clear Error by Adopting 
Arguments Overwhelmingly Rejected as Meritless.  


This Court’s finding of a lack of meaningful choice “speaks to the fundamental fairness of 


the bargaining process.” Simpson, 644 S.E.2d at 668. However, each of the arguments provided 


by Plaintiffs in their Response as it pertains to a lack of meaningful choice have either been 


recently rejected, or plainly false based upon decades of authority. As such, it was a clear error for 


this Court to seemingly adopt those arguments in full in its Order. First, Plaintiffs argued that the 


2023 Chevrolet Contract was offered on a “take-it-or-leave-it” basis. See Resp. at 9. However, this 


is insufficient to constitute a lack of meaningful choice. 315 Corley CW LLC v. Palmetto Bluff 


Dev., LLC, 908 S.E.2d 892, 897 (S.C. Ct. App. 2024) (“Adhesion contracts . . . are not per se 
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unconscionable.”) In fact, the U.S. Supreme Court has noted that “the times in which consumer 


contracts were anything other than adhesive are long past,” and therefore, adhesive contracts must 


be enforced so as to not conflict with the FAA’s purpose. See AT&T Mobility LLC v. Concepcion, 


563 U.S. 333, 346-47 (2011) (emphasis added). Not only this, but such an argument is an attack 


on the 2023 Chevrolet Contract as a whole, rather than the Arbitration Provision specifically, 


which is insufficient to challenge the enforceability of the Arbitration Provision. See Sanders v. 


Savannah Hwy. Automotive Co., 892 S.E.2d 112, 116 (S.C. 2023) (“Pursuant to the Prima Paint 


doctrine, the FAA requires courts to separate the validity of an arbitration clause from the validity 


of the contract in which it is embedded. The validity of the arbitration clause is a matter for the 


courts, whereas the validity of the contract as a whole is a matter for the arbitrator.”) (quoting 


Damico v. Lennar Carolinas, LLC, 879 S.E.2d 746, 753 (S.C. 2022) (internal citations omitted)).  


Next, Plaintiffs primarily relied upon the same of Simpson in making their argument of 


procedural unconscionability. See generally Resp. However, since that time, the court in Rutledge 


directly distinguished an identical arbitration agreement to the one here from the facts of Simpson 


and this Court should have come to the same conclusion. See Rutledge, 2021 WL 2949860 at *5. 


The court in Prosper also rejected identical arguments of procedural unconscionability as those 


made by Plaintiffs. See Prosper v. Am. Credit Acceptance, LLC, No. 7:15-cv-01581-HMH, 2015 


WL 13310148, at *4 (D.S.C. Aug. 17, 2015).  


Beyond their insufficient allegations of the 2023 Chevrolet Contract being an adhesion 


contract (which is insufficient on its own to establish procedural unconscionability), their 


remaining arguments of a “lack of meaningful choice” were entirely unsupported and contrary to 


overwhelming authority. By refusing to apply this well-established authority, this Court committed 


clear error. First, their argument that the Arbitration Provision was “buried inside a large stack of 
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documents” and that Plaintiff William Ward “did not have time to review the documents” is a 


meritless argument. See Baque, 2024 WL 4584068, at *5 (“The undersigned finds that the 


plaintiffs’ argument that arbitration should not be compelled because the plaintiff did not read or 


understand the contracts before signing them is without merit.”) (collecting cases).2 Likewise, their 


argument pertaining to the loss of right to a jury trial is also a clearly meritless argument, and has 


been specifically stated as so by South Carolina courts. Kelly v. Capital Senior Living Corp., No. 


6:19-2414-HMH, 2019 WL 13414126, at *5 (D.S.C. Nov. 6, 2019) (holding that the plaintiff’s 


argument that the parties’ arbitration agreement was unconscionable due to its jury trial waiver 


was “without merit”) (emphasis added) (collecting cases); Simpson, 644 S.E.2d at 670 (“The loss 


of the right to a jury trial is an obvious result of arbitration.”).  


Finally, their unsupported argument of the Arbitration Provision precluding class claims 


has been tried, and rejected, by the U.S. Supreme Court and class action waivers have been an 


insufficient basis to overturn arbitration agreements since at least 2011. See AT&T Mobility LLC 


v. Concepcion, 563 U.S. 333 (2011) (upholding the enforceability of class action waivers in 


arbitration agreements); Meadows v. Cebridge Acquisition, LLC, 132 F.4th 716, 733 (4th Cir. 


2025) (“[C]lass action waivers in arbitration agreements are enforceable under the FAA.”) The 


same rationale applies to Plaintiffs’ arguments regarding discovery limitations in arbitration. See 


Beasenburg v. Ultragenyx Pharma., Inc., No. 2:22-cv-4022-BHH, 2023 WL 5993169, at *4 


2 See also Sydnor v. Conseco Fin. Servicing Corp., 252 F.3d 302, 306 (4th Cir. 2001) 
(“[A]n elementary principle of contract law is that a party signing a written contract has a duty to 
inform himself of its contents before executing it, ... and in the absence of fraud or overreaching 
he will not be allowed to impeach the effect of the instrument by showing that he was ignorant of 
its contents or failed to read it.”). “South Carolina law ‘does not impose a duty to explain a 
document's contents to an individual when the individual can learn the contents from simply 
reading the document.’ ” Pitt v. Wells Fargo Bank, Nat'l Assoc., C.A. No. 3:21-cv-3428-JFA-TER, 
2022 WL 2068851, at *4 (D.S.C. Apr. 1, 2022).


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 A


ug 25 12:07 P
M


 - W
ILLIA


M
S


B
U


R
G


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


4500502


Page 244 of 288







62185943 v1 10 


(D.S.C. Sept. 15, 2023) (“[I]t is well settled that the discovery limitations provided in arbitration 


agreements are not grounds for unconscionability.”) (collecting cases).3


Because the only legitimate argument Plaintiffs made for a lack of meaningful choice was 


the fact that the Arbitration Provision was contained within an “adhesion contract” and their 


remaining arguments fly in the face of overwhelmingly established case law to the contrary, this 


Court’s finding of a “lack of meaningful choice” was a clear error and should be reversed.  


1. A Finding of Oppressive Terms is Insufficient to Constitute 
Unconscionability on its Own and is Contrary to Established Law. 


This Court’s Order further found the Arbitration Provision to be unconscionable due to the 


“oppressive nature of its terms.” (See Order at ¶ 5.) Plaintiffs took issue with the following terms 


contained within the Arbitration Provision: (1) that the Arbitration Provision would apply to “any 


such relationship with third parties who do not sign this contract” and (2) that the Arbitration 


Provision “shall survive any termination, payoff or transfer of this contract.” Importantly, even if 


this Court was correct that these terms are “oppressive,” this alone is insufficient to invalidate the 


entire Arbitration Provision as unconscionable. As shown above, Plaintiffs have not met their 


heavy burden to show procedural unconscionability, or a “lack of meaningful choice.” As such, a 


finding of oppressive terms by itself is insufficient to conclude that the Arbitration Provision is 


unconscionable. See Simpson, 644 S.E.2d at 668. For this reason alone, the Court’s Order is a clear 


error of law. 


3 See also Stinger v. Fort Lincoln Cemetery, LLC, No. 21-1460, 2022 WL 2702424, at *2 
(4th Cir. July 12, 2022) (“As we have recognized, ‘[b]ecause limited discovery is a consequence 
of perhaps every agreement to arbitrate, it cannot, standing alone, be a reason to invalidate an 
arbitration agreement.’”) (quoting In re Cotton Yarn Antitrust Litig., 505 F.3d 274, 286 (4th Cir. 
2007)); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 31 (1991).
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Notwithstanding this fact, the terms of the Arbitration Provision (which appear in 


arbitration agreements as a routine matter) are not “harsh or oppressive.” The exact same terms 


that Plaintiffs take issue with in the Arbitration Provision have been expressly upheld in both 


Rutledge and Prosper. See Rutledge, 2021 WL 2949860, at *1;4 see also Prosper, 2015 WL 


13310148, at *35 Additionally, as previously explained, these exact terms have been routinely 


upheld as enforceable by courts within South Carolina and across the country. 6 See e.g., Baque, 


2024 WL 4584068 (compelling arbitration of claims despite arbitration provision containing 


language that “[t]his arbitration provision shall survive any termination, payoff or transfer of this 


contract.”) As such, it was a clear error of law for this Court to determine that the aforementioned 


terms are “oppressive,” notwithstanding the fact that Plaintiffs utterly failed to establish the 


required element of a “lack of meaningful choice.”  


D. In the Alternative, this Court Should Have Severed Any Unconscionable 
Terms and Compelled the Claims to Arbitration.  


Finally, even if this Court ultimately upholds its decision that the Arbitration Provision is 


unconscionable, this Court committed clear error by invalidating the entirety of the Arbitration 


4 The court in Rutledge explained “[a] clause providing for arbitration of any and all claims 
in perpetuity might well be unreasonable and therefore unconscionable, but such a clause is not at 
issue here. By its clear terms, the arbitration clause covers only those claims that ‘arise[] out of or 
relate[] to your credit application, purchase or condition of this vehicle, this contract or any 
resulting transaction or relationship (including any such relationship with third parties who do not 
sign this contract)’. In sum, it is substantively limited to claims within a reasonable relationship to 
the RISC and Plaintiff’s vehicle purchase. There is nothing unconscionable about its scope.” 


5 Stating that “broad arbitration clauses are generally enforceable even after the pay-off of 
the loan.” Id. at *3. 


6 See also  Baque, 2024 WL 4584068 (compelling arbitration of claims despite arbitration 
provision containing language that “[t]his arbitration provision shall survive any termination, 
payoff or transfer of this contract.”); Graham v. Santander Consumer USA, Inc., 2018 WL 
2462881 (D. Md. June 1, 2018); Jefferson v. BMW Fin. Services NA, LLC, 2025 WL 1940350 (D. 
Md. July 15, 2025); Phillips v. American Credit Accept., LLC, 2023 WL 1789586 (S.D. Fla. Feb. 
7, 2023); Simpson v. Nissan of N. Am., Inc., 2023 WL 5120240 (M.D. Tenn. Aug. 9, 2023).
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Provision instead of severing any unconscionable terms and compelling the Plaintiffs’ claims to 


arbitration. In support of their argument of substantive unconscionability, Plaintiffs primarily 


relied upon the case of Doe v. TCSC, LLC, 846 S.E.2d 874 (S.C. App. 2020). Since this Court 


purportedly found Doe to be more persuasive than the cases referenced above, it was a clear error 


for this Court not to follow Doe in its entirety by severing the alleged unconscionable terms and 


compelling this case to arbitration pursuant to the delegation clause.  


Importantly, after conducting their unconscionability analysis, the court in Doe explained 


that “[c]ourts have discretion though to decide whether a contract is so infected with 


unconscionability that it must be scrapped entirely, or to sever the offending terms so the remainder 


may survive. Once again, we are guided by the parties’ intent.” See id. at 880 (citing Columbia 


Architectural Grp., Inc. v. Barker, 266 S.E.2d 428, 429 (S.C. 1980)). The court went on to explain 


that “[t]he Agreement here contains a severability clause, reflecting that if any part of the contract 


is found “unenforceable for any reason, the remainder shall remain enforceable.” See id. at 881. 


And, due to the severability clause, the court ultimately compelled the claims to arbitration. See 


id. Due to the parties’ arbitration agreement containing a delegation clause, the court in Doe left 


any remaining questions of arbitrability after severance to the arbitrator to decide. See id. 


Here, the Arbitration Provision contains the exact same severability clause, stating that if 


any part of the contract is found “unenforceable for any reason, the remainder shall remain 


enforceable.” See Ex. 1 to Wilson Aff. at 4. As such, it was a clear error for this Court to invalidate 


the entirety of the Arbitration Provision, instead of simply severing the alleged unconscionable 


terms and compelling the claims to arbitration with said terms removed.  
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CONCLUSION 


WHEREFORE, Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial 


requests that this Court alter or amend its Order and either compel Plaintiffs’ claims against it to 


arbitration or, in the alternative, sever any alleged unconscionable terms and compel Plaintiffs’ 


claims to arbitration.  


Dated: August 25th, 2025  Respectfully Submitted, 


s/ Richard C. Keller  
Richard C. Keller (74094) 
Burr & Forman, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Telephone: (205) 251-3000 
E-mail:rkeller@burr.com


ATTORNEY FOR AMERICREDIT FINANCIAL 


SERVICES, INC. D/B/A GM FINANCIAL 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the foregoing document by Notice of Electronic 
Filing, or, if the party served does not participate in Notice of Electronic Filing, by U.S. First Class 
Mail, hand delivery, fax or email on this the 25th day of August, 2025: 


Katherine M. Ryan 
Alexander S. Hogsette 
E. Hood Temple 
Hatfield Temple Law, LLC 
170 Courthouse Square 
Florence, SC 29503 
kmryan@htlawsc.com 
ashogsette@htlawsc.com 
ehtemple@htlawsc.com  


Attorneys for Plaintiffs 


s/ Richard C. Keller  
OF COUNSEL 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF WILLIAMSBURG 


IN THE COURT OF COMMON PLEAS 
THIRD JUDICIAL CIRCUIT 
C/A # 2024-CP-45-00502 


 
WILLIAM WARD AND CHARLOTTE 
WARD, 
 
                                    Plaintiffs, 
 
            vs. 
 
GM FINANCIAL, LLC; WINDINGMAKIA 
AUTOMOTIVE GROUP, LLC DBA 
WINDING CHEVROLET GMC; MICHAEL 
WINDING; AND ANDREW EFIRD, 
 
                                   Defendants. 
 


 
 
 
 
 


PLAINTIFFS’ MOTION TO RECONSIDER  
 


 
 The Plaintiffs William Ward and Charlotte Ward (hereinafter, “Plaintiffs”) respectfully 


submit this Motion to Reconsider this Court’s September 26, 2025 Order pursuant to Rule 


59(e) of the South Carolina Rules of Civil Procedure.  Plaintiffs seek reconsideration 


based on Defendant AmeriCredit Financial Services, Inc. d/b/a GM Financial’s 


(hereinafter, “Defendant”) failure to comply with the mandatory requirements of Rule 


59(g), SCRCP, regarding the filing and service of its Motion to Alter or Amend. For the 


reasons set forth herein, Plaintiffs request that the Court amend its Order to expressly 


find that Defendant’s Motion was procedurally defective and is dismissed as a matter of 


law.   


FACTS 


  On July 10, 2025, the Court held a hearing on Defendant’s underlying motions1 


in Williamsburg County. On July 28, 2025, the Court issued a Form 4 Order denying 


 
1 Defendant filed a Motion to Compel Arbitration and Motion to Stay Discovery/Protection, 
filed March 27, 2025 and March 28, 2025, respectfully. 
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2 
 


Defendant’s motions. On August 20, 2025, the Court issued a second Order on the same 


motions, and the rulings and operative findings of fact were consistent with the Form 4 


Order.  


On August 25, 2025, Defendant filed a Motion to Alter or Amend pursuant to Rule 


59(e), SCRCP (hereinafter, “Rule 59(e) Motion”).  However, Defendant failed to provide 


the presiding judge with a copy of its Rule 59(e) Motion within ten (10) days of filing, as 


required by Rule 59(g).  Defendant did not provide Chambers with a copy until September 


24, 2025, thirty (30) days after filing, by email.  On the same day, counsel for Plaintiffs 


responded to Defendant’s request for a hearing and raised this issue with the Court. 


Pursuant to Rule 59(g), the moving party “shall provide a copy of the motion to the 


judge within ten (10) days after the filing of the motion.”  Accordingly, Defendant’s 


deadline to comply was September 4, 2025.  Defendant’s failure to meet this deadline 


constitutes a clear violation of Rule 59(g).  The notes to Rule 59 confirm that subsection(g) 


was added specifically to ensure that the judge is promptly notified that the motion has 


been filed.  Defendant’s failure to comply undermines the very purpose of the Rule.    


ARGUMENT 


Rule 59(e) permits a party to move for reconsideration when the court has 


addressed an issue but failed to resolve a point of law.  However, compliance with Rule 


59(g) is mandatory, and South Carolina appellate courts have made clear that a trial court 


may deny a Rule 59(e) motion solely for failure to comply with Rule 59(g).   


In Smith v. Fedor, 809 S.E.2d 612, 422 S.C. 118 (S.C. App. 2017), the Court of 


Appeals affirmed denial of a 59(e) motion for noncompliance with Rule 59(g), holding that 


“Rule 59(g) would lack any purpose if trial courts committed error by denying the motion 
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for failure to comply with the rule. Further . . . a trial court may deny the motion solely on 


the basis of the rule.” (citing Gallagher v. Evert, 353 S.C. 59, 63-64, 577 S.E.2d 217, 219 


(Ct. App. 2002)).  More recently, in Smith v. Newton, Op. No. 2021-UP-216 (S.C. Ct. App. 


dated June 16, 2021) (unpublished opinion), the Court of Appeals again affirmed denial 


of a 59(e) motion for failure to strictly comply with Rule 59(g).   


Here, Defendant indisputably failed to provide a copy of its Rule 59(e) Motion to 


the presiding judge within the ten-day period mandated by Rule 59(g).  Therefore, under 


the plain language of Rule 59 and binding appellate precedent, Defendant’s Motion must 


be dismissed as a matter of law.     


Without a clear finding that Defendant’s Rule 59(e) Motion fails as a matter of law 


due to this procedural defect, Defendant may attempt to prolong this matter through 


appeal.  A definitive ruling on this point will prevent unnecessary delay, judicial economy, 


and further prejudice to Plaintiffs.    


CONCLUSION 


For these reasons, Plaintiffs respectfully request that this Honorable Court amend 


its September 26, 2025 Order to expressly hold that Defendant’s Motion to Alter or 


Amend is dismissed as a matter of law for failure to comply with Rule 59(g), SCRCP.   


 


Florence, South Carolina s/Katherine McLean Ryan 


 E. HOOD TEMPLE, SC Bar No. 12962 
ALEXANDER S. HOGSETTE, SC Bar No. 101244 


September 30, 2025 KATHERINE MCLEAN RYAN, SC Bar No. 101063 
 Attorneys for Plaintiffs 
  
 TEMPLE & HOGSETTE LAW GROUP 
 170 Courthouse Square 
 Florence, SC  29503-1770 
 (843) 662-5000 
 ehtemple@thlawsc.com 
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ashogsette@thlawsc.com 
 kmryan@thlawsc.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF WILLIAMSBURG 


)


)


IN THE CIRCUIT COURT 3 


DOCKET NO. 2024-CP-45-00502  


________________________________________


WILLIAM WARD,


Plaintiff,


versus


GM FINANCIAL LLC, 


Defendant.


)


)


)


)


)


)


________________________________________


H E A R I N G


DATE: July 7, 2025 
LOCATION: South Carolina Circuit Court 3 
JUDGE: Bryan S. Doby 
TRANSCRIBED BY: Jeanne Meldrim


LEGAL EAGLE
Post Office Box 5682


Greenville, South Carolina 29606
864-467-1373


depos@legaleagleinc.com
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APPEARANCES:


Alexander S Hogsette 


Temple & Hogsette Law Group


170 Courthouse Square


PO Box 1770


Florence, SC 29503 


Attorney for the Plaintiff


 


Nicholas Stewart 


Burr & Forman LLP 


115 Fairchild Street


Daniel Island, SC 29492 


Attorney for the Defendant
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                     EXHIBITS


               (No Exhibits marked)


(THIS TRANSCRIPT MAY CONTAIN QUOTED MATERIAL.  SUCH MATERIAL 


IS REPRODUCED AS READ OR QUOTED BY THE SPEAKER.) 
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THE COURT:  All right.  That brings us to our next 


matter which is William Ward versus GM Financial.  And 


I've got two motions listed on here.  One is --- or 


they're both from GM Financial.  One is a motion to 


compel arbitration and the next one is a motion for 


protection from discovery pending that question.  


Good morning.  


MR. STEWART:  Good morning, Your Honor.  Nick 


Stewart on behalf of defendant GM Financial.  


THE COURT:  Mr. Stewart, how are you this morning?  


MR. STEWART:  I'm doing well.  How are you doing?  


THE COURT:  Okay.  Good.  And tell me who --- I'll 


let you come to the podium. 


MR. HOGSETTE:  Thank you, Your Honor. 


THE COURT:  That's the only way to get --- get 


everybody on the record.  


MR. HOGSETTE:  Absolutely.  Alec Hogsette with 


Temple & Hogsette Law Group, here on behalf of the Wards.  


Thank you, Your Honor.  


THE COURT:  Good morning, sir.  


MR. HOGSETTE:  Good morning.  


THE COURT:  Mr. Stewart, I'm glad to hear from you. 


MR. STEWART:  May it please the Court, Your Honor.  


Nick Stewart on behalf of defendant, GM Financial.  We're 


here on behalf of my motion to compel arbitration and 
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motion for protective order.  As a practical matter, they 


kind of go hand and hand.  If we compel arbitration, they 


don't have a right to discovery --- 


THE COURT:  Right. 


MR. STEWART:  --- and so I'm --- I'm going to focus 


on the arbitration.  Plaintiff's case is essentially 


related to a finance agreement concerning a truck.  What 


happened was is plaintiff bought a truck, my plaintiff 


was provided the financing for that truck.  


Plaintiff then takes that truck to trade it in to 


get a new truck.  And as a part of that transaction, the 


dealer was supposed to handle the payoff of my client's 


security interest in the truck.  That didn't happen.  


So plaintiff has now sued GM Financial and the 


dealership related to the transaction for the second 


truck.  My client was the financier of the vehicle number 


one.  And --- and the focus of this case is related to 


the failure to pay off vehicle number one.  


So we brought this motion to compel arbitration 


because the financing agreement has an arbitration 


agreement contained in it.  And it is broad that includes 


any claim or dispute whether a contact, tort, statute, or 


otherwise, which arises out of or relates to your credit 


application, purchase condition of the vehicle, and this 


contract, or any resulting transaction.  That's contained 
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in our Exhibit A to our memo.  


Your Honor, in order to conduct this analysis, the 


Court must look to the Federal Arbitration Act to 


determine if this arbitration agreement is enforceable 


and valid and whether it should be compelled to 


arbitration.  


There's a three-prong analysis that the FAA has 


adopted.  Those are:  Is there an existence of a written 


agreement?  Is there a nexus to interstate commerce?  And 


is the scope of the clause is cover the claims that have 


been brought?  We can satisfy all prongs here.  


As it relates to the first prong, the existence of a 


written agreement.  We have a written agreement.  It's 


signed.  Specifically, he's initialed right under this 


arbitration provision.  I --- I don't believe anywhere in 


plaintiff's opposition have they indicated that he didn't 


sign.  So I think we met the first element, there is an 


arbitration agreement that exists in this contract.  


The second consideration is a nexus to interstate 


commerce.  We believe that the running of his credit 


score implicates interstate commerce and there's case law 


that supports that.  Running of credit scores is 


regulated by the FTC and other Federal regulators.  So 


there's ample case law that supports that running of a 


credit score invokes interstate commerce.  My client is a 
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Delaware entity and received payments up there, the 


contract was drafted likely up there.  So that implicates 


interstate commerce.  Also, we've cited case law in our 


memo that supports that it's well recognized that 


transactions involving motor vehicles implicate 


interstate commerce.  


And then lastly, the arbitration provision itself, 


explicitly states it invokes the Federal Arbitration Act.  


Finally, you have to consider the scope.  If --- if 


the scope of the provision is encompasses plaintiff's 


claims, and this language is broad and it states any and 


all claims in tort or contract arising out of this 


agreement.  


THE COURT:  Well, let me ask you this, Mr. Stewart:  


Mr. Hogsette's going to tell me that this transaction 


that is the result of --- or the basis for this suit is a 


separate transaction not related to the initial purchase 


of the vehicle.  What would be your response to that?  


MR. STEWART:  Well, his client signed a contract 


that states that anything that relates to claims against 


my client should be submitted to arbitration.  And the 


second transaction was flawed because it wasn't paid off 


the first transaction.  So it's all rooted in the first 


transaction, and so we weren't a party to that second 


transaction.  
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THE COURT:  No, but it --- but the suit seems to 


indicate that it was as a result of actions that were 


taken subsequent to that contract and as Mr. Hogsette's 


going to tell me was a separate transaction that your 


client then did certain things that result in this suit 


being filed.  


MR. STEWART:  That's correct, Your Honor.  However, 


the --- the contract is still critical.  You have to go 


back to contract one which is the contract that his 


client and my client have which states that any and all 


claims related to this contract are submitted to 


arbitration.  


And so his claims were rooted in this contract, 


right.  He --- he was obligated to pay.  He didn't --- he 


didn't pay.  The dealership didn't handle the payment 


correctly.  It all goes back to that first contract which 


he's indicated --- or which was explicitly states it 


includes these.  


So you don't have --- if you ignore my client's 


contract, then he --- I don't really know that he has 


anything to claim in the second one, because it's all 


rooted back in that agreement.  So you can't ignore the 


first contract that his client entered in with my client.  


And --- and his claims are related to this contract and 


the obligations contained in that contract.  
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So we believe that this --- this provision is valid 


and enforceable and this should be compelled to 


arbitration to the extent plaintiff contends that certain 


claims are not within the scope of the arbitration 


provision.  There's US Supreme Court law that states that 


those kind of gateway questions are reserved for the 


arbitrator.  


And this agreement explicitly references the 


American Arbitration Association and the National 


Arbitration and Mediation rules.  And those rules 


explicitly delegate arbitrability to the arbitrator.  


There's cases we've cited in our memo that have stated 


that reference to rules and those rules delegate gateway 


questions to the arbitration.  That's sufficient to say 


that the gateway questions are contained in that 


arbitration provision by reference to the rules.  So we 


believe that this is a straightforward analysis and these 


claims against my client should go to arbitration.  


Before I rest, I'd like to address the point made in 


plaintiff's memo.  We received that at 5:00 p.m. 


yesterday.  So I'm --- I'd like to ask the Court that we 


have until next Friday to --- to submit a brief in reply 


to that because we just got it and haven't had a chance 


to analyze it.  But --- 


THE COURT:  Yes, sir, that would be fine.  
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MR. STEWART:  Thank you.  I --- I will address those 


briefly.  My understanding by reading the agreement --- 


the --- the opposition is that there's two arguments 


they're making against it.  One's --- one that there's a 


lack of nexus between the contracts.  And then second on 


conscionability.  As Your Honor and I have already spoken 


about, we believe there is a nexus to the contracts.  His 


client entered an agreement with my client relating to 


this financing agreement that he's now suing my client 


related to.  That agreement had the arbitration 


provision.  


I don't know how we can ignore the fact that this 


first contract that created the duties that my client may 


have had to him can be ignored in this second 


transaction, but it seems an error happened when this 


contract wasn't paid off.  


So this contract is critical to the case and to the 


analysis.  So we believe that the nexus to the contract, 


that argument fails.  And so the next argument they make 


is it's unconscionable.  We believe this is a last-ditch 


effort to try to avoid arbitration.  This provision's not 


unconscionable under South Carolina law.  


Plaintiff claims that there were no meaningful 


choice because the vehicle was a necessity and he needed 


it to get around.  I don't believe that that's sound 
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logic and that the fact that he could have gotten 


financing from somewhere else.  There's no affidavit or 


any showing that he had to use this financier to get it. 


There's lots of places typically.  When I buy a car, 


I bring the financing from my bank.  And so I don't 


believe that he didn't have a meaningful choice.  He 


could have opted for another financier.  


They've also cited to the Simpson case which has 


found that there was an unconscionability as it relates 


in arbitration provisions in that case.  


However, in that case, the arbitration provision was 


hidden in a --- in a paragraph in the same spot as 


everything else, whereas here it's surrounded by a box.  


All of the critical language that you're waiving a jury 


trial right, and there may be limited discovery, that 


you're waving your right to be a class representative is 


in bold up at the top.  Again, it's surrounded by a box.  


And then his signature is right below.  


In the Simpson case that found the 


unconscionability, it was kind of a hidden provision that 


wasn't set out from the agreement.  It didn't draw any 


unique attention to itself.  


THE COURT:  Well, Mr. Stewart, about the --- the 


mutuality between the parties, under the circumstances 


it's only your client that had the ability to invoke the 
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arbitration provision; is that right?  


MR. STEWART:  I believe he can invoke the 


arbitration provision as well.  He could have filed this 


in arbitration.  And --- and sought relief through the 


arbitration. 


THE COURT:  But to compel the arbitration --- and 


forgive me if I misquoted, but didn't your --- didn't 


your contract say that it was your client's right to 


invoke the arbitration?  


MR. STEWART:  I believe so, but I believe it would 


also be his right is also to invoke arbitration.  


THE COURT:  Separate from the contract itself, he 


could revoke --- he can invoke some arbitration 


provision?  


MR. STEWART:  Well, he can --- he could rely on the 


arbitration provisions in the contract.  He could have 


filed this action initially with the American Arbitration 


Association.  


THE COURT:  Under --- under choices that your client 


would have, if you were going to repossess this vehicle 


for non-payment irrespective of the problems with the 


second transaction, if I just throw that aside, would you 


have to arbitrate that exclusively, or would your client 


have the choice for straightforward remedies for 


repossession and/or the arbitration?  Meaning that under 
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typical circumstances wouldn't your client elect state 


court remedies to seek repossession?  


MR. STEWART:  As it relates to that hypothetical, my 


client could elect arbitration and could go get an order 


granting the repossession and then take that order to the 


state court to say, we want to enforce this order for 


repossession.  


Or they --- they could potentially elect for state 


court, but plaintiff would then have the right to compel 


arbitration if we tried to do that and say, no, no, no, 


you've got to go to arbitration first.  


So ultimately, you would have to go to a state court 


probably to get that arbitration order enforced for 


repossession.  But I believe that my client would have 


the right to go to arbitration, and if they chose to go 


to State Court it would be subject to potentially a 


motion to compel just like we filed.  


And, you know, I think there's a practical sense if 


it got to that point, the lawyers would probably talk and 


figure out what was in the practical economic sense to 


get it achieved, what they needed to get achieved.  


So we --- finishing up, Your Honor, we don't believe 


that it's unconscionable.  It's a pretty standard 


arbitration provision that's routinely enforced in South 


Carolina.  It streamlines litigation for the benefits of 
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the parties for efficient resolution.  We'd get an 


arbitrator that's knowledgeable in this type of law.  


They're going to be afforded due process, the opportunity 


to be heard.  There's going to be no unfairness to 


plaintiff.  


So we don't believe that the provision is 


unconscionable, and we believe that it should be enforced 


in this --- the --- the claims again my client should be 


compelled to arbitration.  Thank you.  


THE COURT:  Thank you, Mr. Stewart, I appreciate it.  


Mr. Hogsette. 


MR. HOGSETTE:  Thank you, Your Honor.  May it please 


the Court.  Again, Alec Hogsette here on behalf of the 


Wards, from Temple & Hogsette Law Group.  


We've gotten a little off track this morning.  And I 


hope to --- to get us back on track with a --- a brief 


background of what happened in the underlying lawsuit 


that gives rise to the claims that brings us here today.  


In 2003, Mr. Ward purchased a vehicle from the 


Patriot dealership.  And he did so like many do under a 


credit application, he filed a credit application with 


them.  They asked him questions about how much he earned, 


and where he lived, and his wife, and how much she 


earned.  And they went through that process and they were 


sold a vehicle.  
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That is the arbitration agreement that is referred 


to in the --- the defendant's brief and in their memo 


here.  And that's what they're trying to now use to force 


my client to go into arbitration.  And as they put it, 


the --- the focus is on the failure of this dealership 


to --- to pay off the balance of that --- that --- that 


'23 automobile.  


But that's not the focus of our claims against GM 


Financial.  In 2024, Mr. Ward, driving by the Winding 


dealership decides he wants to buy one of their vehicles.  


So he goes in and again says I want to buy it on credit.  


And they say okay.  That's fine.  How much do you earn?  


They get all that information again and then they say, 


well, what are you going to put down?  And he says well, 


I got a little bit of money to put down, but I also have 


this '23 truck that I can put down.  


And they say, okay.  Well, let's find out a little 


bit more about it.  Do you own it outright?  He says, no 


I've got a --- a lienholder.  I've got GM Financial.  And 


they say don't worry about it and do like every other car 


dealership does and they leave him in a room.  They go to 


another room to try and work out some --- some details of 


a deal that they're going to bring to him.  


In doing so, they notify --- Winding does --- GM 


Financial and requests the payoff information from GM 
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Financial.  As you know, you can't just go and pay off 


the balance, there's other fees involved and so they have 


to get that higher amount of what is that payoff amount.  


And they work all of that into the purchase of the 


'24 vehicle.  Because he's got some (technical 


difficulty) equity.  Right?  So he guess a credit for the 


value of that vehicle and the equity he has in, but 


there's a --- there's a gap.  There's some negative 


equity.  


And they take that negative equity and they roll it 


into this '24 purchase agreement.  We can see that in the 


retail installment contract for that second vehicle 


purchase.  We know that GM Financial was aware of and 


involved in that payoff communication with Winding.  


Because the exact same day that he purchases that 


vehicle, GM Financial notifies the credit bureau that he 


no longer --- Mr. Ward no longer owes anything on that 


vehicle.  His balance is zero.  That's because they have 


a new debtor.  Winding is now their debtor.  Winding now 


steps in the shoes of Mr. Ward with regard to that old 


'23 vehicle.  Right?  


And GM Financial knows this.  GM Financial, when 


they go to repo that vehicle which we believe the 


evidence will show is in October --- October 16th of --- 


of '24.  They don't go to Mr. Ward's house.  They don't 
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go to Mr. Ward's place of business.  They know exactly 


where it is.  It's at Winding Chevrolet.  They go and 


they repo it from them.  


The problem then arising when we find out that 


Winding has not made any payoff like they were supposed 


in the second transaction.  And when they go to sell it 


at action, the vehicle doesn't fetch the full amount of 


the debt that's owed to GM Financial.  Instead of GM 


Financial pursuing collection actions against Winding, 


they all of a sudden decide they're going to go back to 


this first contract.  And they're going to try and get 


Mr. Ward to pay even though he's no longer a party to 


that contract.  Right?  


And the new debtor was Winding Chevrolet.  And so 


they go and (technical difficulty) to the Wards and they 


say you owe us $10,000.  They say, no we don't, Winding 


paid that off.  We don't owe that.  We're not your debtor 


anymore.  They say, if you're not going to pay us, we're 


now go to go to the credit bureau and we're going to take 


back (technical difficulty).  


So in April of this year, GM Financial went back to 


the credit bureau and said never mind, we were wrong, 


they don't owe zero, they owe us $9,000, dinging their 


credit now 100 points down which for someone who's not 


(technical difficulty) someone who is a mechanic at 
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(unintelligible), that is a significant blow.  


That is the basis of our negligence claims against 


GM Financial.  That forms the basis of our gross 


negligence claims against GM Financial.  That forms the 


basis of our (technical difficulty) claims against GM 


Financial.  It has nothing to do with the purchase, the 


credit application, or anything to do with the 


transaction to purchase that '23 vehicle.  It has to do 


with everything subsequent.  


And I think the Court was right in talking about 


these things aren't related.  These things are not 


connected as GM would like them to be.  This is a 


separate transaction.  This is about GM Financial 


pursuing collection actions, dinging credit for somebody 


here in South Carolina who they know is not the proper 


debtor to this transaction.  


It has nothing to do with the '23 vehicle.  It has 


everything to do with the payoff that Winding was 


supposed to do but didn't.  When Winding couldn't pay 


because that business went under, GM Financial then turns 


to somebody who they thought might be able to pay and 


they turned on the Wards.  And that is the focus of our 


claim against GM Financial.  It has nothing to do with 


the purchase of the '23 vehicle.  


Finally, Your Honor, I'm not going to rehash 
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everything that was filed in our motion, especially in 


light of the fact that opposing counsel is going to 


submit a rebuttal to that.  But I would point out there 


is a case here in South Carolina Doe versus TSC LLC.  And 


Supreme Court justice Hill at the time was writing for 


the Court of Appeals looked at an arbitration provision, 


an almost identical to the one in this case.  A broad 


ranging, broad sweeping arbitration clause that basically 


says anything and everything that has to do with this 


vehicle from now until the end of time involving any 


party is going to be subject to an arbitration clause.  


And our Court of Appeals said absolutely not.  That is 


unconscionable, that is an unenforceable arbitration 


agreement.  That was the same context of an automobile 


purchase, Your Honor.  So we that --- that not only is 


this claim --- these claims don't even touch on the 


arbitration provision, but even if they did, that 


arbitration clause is unenforceable pursuit to the case 


law in South Carolina.  


Happy to answer any questions the Court would have.  


THE COURT:  Mr. Hogsette, your position is that the 


arbitration clause would not apply because this is a 


separate transaction.  There are separate torts that were 


committed beyond this contract.  But you also talked 


about unconscionability in your brief as well.  Briefly 
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address your --- your position in regards to if I were to 


find that the arbitration clause would apply, give me 


your position in regards to whether or not this is an 


unconscionability issue as well.  


MR. HOGSETTE:  Absolutely, Your Honor.  And we --- 


and we've laid this out in --- in our brief.  But again, 


we think that there are some --- some very drastic and 


serious issues with the language that is in this 


arbitration clause, we think it's unconscionable.  This 


is not a dealership dealing with a lawyer from Burr & 


Forman.  Again, this is a dealership dealing with a 


mechanic at (unintelligible).  There is no dealership 


that he's going to be able to go to that's not going to 


have these arbitration provisions in there.  


This is not an arm's length transaction.  If you 


were to go through and say I'll purchase this vehicle, 


but I'm striking out the third page here or the second to 


last page here with this arbitration clause, they 


wouldn't have sold him the vehicle and no dealership 


would have sold him the vehicle.  This is not something 


he had the ability to negotiate.  They were in a superior 


position to him.  


As we outline and as opposing counsel briefly 


discussed, there is the issue with necessity that he 


needs this vehicle.  There is also the issue with the 
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fact, Your Honor, that the --- the broad sweeping just 


generalized language of this arbitration agreement.  Our 


Court of Appeals and our sitting Supreme Court justice 


has said that is an unconscionable and unenforceable 


arbitration agreement.  That our Supreme Court or our 


South Carolina courts have the ability to look at at 


first blush.  This does not have to run off to an 


arbitration panel simply because there's a clause in a 


2023 contract.  This is something that the Court can look 


at, the judge can use your discretion, and in doing so 


our Court of Appeals has already outlined it.  Language 


like this in an arbitration clause is on its face 


unconscionable just because it deals with anything and 


everything from now until the end of time involving any 


potential party.  


So if --- if the Court is going to say that this is 


a --- this is an arbitration agreement that applies to or 


relates to these claims, which again, we deny we 


would --- we would submit to the Court any alternative 


the Court should still find in our favor and deny the 


relief requested because of the broad sweeping language 


and the precedent set by our Court of Appeals.  


THE COURT:  This, Mr. Hogsette. 


MR. HOGSETTE:  Thank you, Your Honor. 


THE COURT:  Mr. Stewart, your motion.  I'll give you 
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the last word.  


MR. STEWART:  Thank you, Your Honor.  Just very 


briefly, I'd like the Court to focus on --- on something 


Mr. Hogsette stated which was that it --- the payoff --- 


this is all rooted in the payoff.  If the payoff 


negligence doesn't happen, then there's no claim against 


my client.  So the payoff is the payoff of contract 


number one that has the arbitration in it.  So you can't 


ignore that first contract when conducting your analysis, 


because that's what everything is rooted in.  That's 


where it begins.  And the payoff is what triggered the 


harm.  And --- and whatever happened there is what caused 


the harm.  


And then lastly, Your Honor, as it relates to the 


unconscionability, I haven't had an opportunity to read 


this Doe case, but I --- I don't believe that --- I need 


to look at those facts that this is on its face 


unenforceable.  I argue a lot of these typically in a 


nursing home setting, and they all --- always say any and 


all claims.  That's just how they --- they work.  


And so Your Honor has given us an opportunity, I'd 


like to address that in a brief, but we believe that this 


is a valid, enforceable arbitration agreement under the 


FAA.  They indicated that, you know, it's the 


unconscionable and that no other dealership would give 
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him an agreement that didn't have an arbitration 


agreement.  Well, that hasn't been presented to the 


Court.  There's been no evidence of that.  That's just 


been testimony from counsel.  


Again, he could have gone and gotten financing from 


somewhere else.  This was a five-page agreement.  It 


wasn't like a long lengthy agreement where this was 


hidden.  This was on the bottom a page that was, you 


know, covered in a box that was bolded and he signed 


right under it.  He signed on each page.  So he had 


opportunity to read it.  He could have sought financing 


somewhere else.  It's a valid enforceable arbitration of 


the FAA.  


I move respectfully request the Court compel 


this --- the claims against my client arbitration.  


THE COURT:  Thank you, Mr. Stewart.  


MR. STEWART:  Thank you.  


THE COURT:  And you indicated you need till Friday 


to address the arguments as set forth in the plaintiff's 


memorandum?  


MR. STEWART:  Yes, sir.  If I may till next Friday?  


THE COURT:  Yes, sir.  That will be fine.  


MR. STEWART:  And on the motion for a protective 


order, Your Honor, generally, we --- that's a position 


that --- the discovery should be in arbitration, but if 
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Your Honor decides that we're going to be in State Court, 


I just ask if you rule against this on a protective 


order, just give us 30 days from that order so we can 


answer the discovery.  But again, we don't think we 


should be answering discovery in State Court.  But that 


order --- that motion is hinged on we don't want to be in 


trouble for not answering discovery or (technical 


difficulty). 


THE COURT:  You didn't want to --- you didn't want 


to prejudice your argument --- 


MR. STEWART:  And that too. 


THE COURT:  --- by submitting to discovery that 


looks like you --- you're submitting to the state court 


proceedings.  


MR. STEWART:  And that's right, Your Honor.  And I 


believe there's case law that states when a --- a party 


conducts discovery using the rules of procedure, that can 


be construed as a waiver of your arbitration rights, 


so --- 


THE COURT:  And --- and --- and so yeah.  Those go 


hand in hand.  And --- and I see those filed together 


under most circumstances, so yes, sir.  


MR. HOGSETTE:  Just for the record, the Wards have 


no problem with if the Court does decide to not enforce 


the arbitration agreement, I'm not going to sit here and 
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say oh, you --- you're in --- you haven't answered so I'm 


going to file a motion to compel and ask for sanctions.  


We would certainly give whatever time frame is need to 


answer discovery.  


MR. STEWART:  Thank you.  


THE COURT:  Gentleman.  I appreciate your arguments.  


And --- and work that you've already done and what you're 


going to give me.  And I'll look to --- to get your brief 


by next Friday.  


MR. HOGSETTE:  Thank you, Your Honor. 


THE COURT:  Thank you, Mr. Stewart.  Thank you Mr. 


Hogsette. 


MR. STEWART:  Thank you, Your Honor. 


       (PROCEEDINGS CONCLUDED)
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From: Tucker, Michelle on behalf of Keller, Richard


Sent: Wednesday, September 24, 2025 10:12 AM


To: sdobysc@sccourts.org


Cc: Elmore, Melissa; rod@jerniganlaw.net; Stewart, Nick; Keller, Richard; 


ashogsette@thlawsc.com; kmryan@thlawsc.com; ehtemple@thlawsc.com


Subject: RE: Continued Motion


Attachments: GM Motion to Alter_Amend Order Denying Motion to Compel 


Arbitration(62228865.1).pdf


Judge Doby: 


AmeriCredit Financial Services, Inc. d/b/a GM Financial filed the attached Motion to Alter or Amend Order Denying 
Motion to Compel Arbitration and Stay Case on August 25, 2025. The Motion was set for hearing on September 25, 
2025 in front of Judge Griffin.  We received notice from Melissa Elmore on September 23, 2025 that the Motion needs 
to be heard by you.  Please set this for hearing at the court’s earliest convenience.  Thank you. 


Richard Keller 


From: Elmore, Melissa <Melissa.Elmore@wc.sc.gov>  
Sent: Tuesday, September 23, 2025 2:15 PM 
To: rod@jerniganlaw.net; Keller, Richard <rkeller@burr.com>; Stewart, Nick <NStewart@burr.com>; 
ashogsette@thlawsc.com; kmryan@thlawsc.com; ehtemple@thlawsc.com 
Subject: Continued Motion 


This is an EXTERNAL email! STOP, ASSESS, and VERIFY 


Good Afternoon, 


The case referenced below is on Thursday’s motions roster.  It is a motion to reconsider a prior order of 
Judge Doby.  He will need to hear this matter.  This matter is continued and should be scheduled to be 
heard by Judge Doby. Please let me know if you have any further questions. 


22 09/25/2025 9:30 AM Motion/Alter 
and/or Amend 


Gm Financial, 
Llc-DEF 


08/25/2025 2024CP4500502
William Ward , plaintiff, et al VS Gm 
Financial, Llc , defendant, et al 


Melissa Elmore  
Common Pleas 
Williamsburg County Clerk of Court Office 
125 W. Main Street 
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Kingstree, SC 29556 
843-355-9321 ex 7106 
Melissa.Elmore@wc.sc.gov
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170 COURTHOUSE SQ., FLORENCE, SC 29501 | PO BOX 1770, FLORENCE, SC 29503 


CHESTERFIELD | CONWAY | DILLON | FLORENCE 
WWW.THLAWSC.COM 


 


E. Hood Temple 


Phone: (843) 662-5000 
Fax: (843) 678-9273 


E-mail: ehtemple@thlawsc.com 


September 24, 2025 
 
VIA EMAIL 
The Honorable S. Bryan Doby 
sdobyj@sccourts.org 
 


Re: William Brian Ward and Charlotte Ward 
v. Winding Makia Automotive Group, 
LLC, d/b/a Winding Chevrolet GMC 


       Our File # 2024180T 
       C/A No.: 2024-CP-45-00502 
      ____________________________________ 
 
Dear Judge S. Bryan Doby: 
 
 As you may remember, this firm has the honor and privilege of representing Plaintiffs 
William and Charlotte Ward in the above-referenced matter.  
 
 Earlier today, opposing counsel copied the undersigned on an email (hereinafter, 
“September 24 Email”) sent to your chambers wherein Defendant GM Financial provided 
a copy of its Motion to Alter or Amend and requested a hearing on its Motion pursuant to 
Rule 59(e) of the South Carolina Rules of Civil Procedure. Plaintiffs believe that a hearing 
is not necessary, and Defendant’s 59(e) Motion should be dismissed as a matter of law. 
 
 On July 10, the Court held a hearing on Defendant’s underlying motions1 in 
Williamsburg County. On July 28, your Honor issued a Form 4 Order stating that 
Defendant’s Motions were denied. I have included a courtesy copy of that Order for the 
Court’s convenience. Your honor subsequently issued a second Order on Defendant’s 
motions on August 20. Notably, the rulings and operative findings of fact contained in the 
second Order were consistent with the Court’s ruling in the Form 4 Order. 
 
 On August 25, Defendant’s filed a Motion to Alter or Amend the Court’s ruling, 
pursuant to Rule 59(e), SCRCP (hereinafter, “Rule 59(e) Motion”). Unless Defendant’s 
counsel had an ex parte communication with your chambers, the September 24 Email is 
the first time Defendant provided your Honor with a copy of their Rule 59(e) Motion.  
 
   
 


 
1    Defendants filed a Motion to Compel Arbitration and Motion to Stay Discovery/Protection, filed  
     March 27 and 28, respectfully.   
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William Brian Ward 
September 24, 2025 
Page 2 


 
 
 Rule 59, SCRCP, requires that the moving party provide the presiding judge with a 
copy of its 59(e) Motion “within ten (10) days after the filing of the motion.”2 The South 
Carolina Court of Appeals has affirmatively held that failure to comply with Rule 59(g) 
supports a circuit court’s decision to deny a Rule 59(e) motion based solely on the failure 
to comply with this subpart of Rule 59.3 
 
 Therefore, based upon the plain reading of Rule 59, SCRCP, and the binding 
precedent from the appellate court, Plaintiff respectfully requests the Court deny 
Defendant’s Motion to Alter or Amend due to Defendant’s failure to comply with the South 
Carolina Rules of Civil Procedure. 
 
 In the alternative, if your Honor decides to hold a hearing on this matter, Plaintiffs’ 
counsel respectfully requests the opportunity to file a Memorandum in Opposition raising 
this defense and any other defense(s) to the substance of Defendant’s Motion. Counsel will 
make the necessary arrangements to be present at a hearing scheduled at your 
convenience.  
 
 As always, please do not hesitate to contact us if you have any questions or 
concerns. 
 


With kindest regards, we are 
 


Yours very truly, 
 
 
 
   E. HOOD TEMPLE   ALEXANDER S. HOGSETTE 
 
 
 
 
Enclosure: Form 4 Order 
  Order (dated August 20, 2025) 
cc:  Richard Keller, Esq. (email only) 
  Clients 


 
2 Rule 59(g), South Carolina Rules of Civil Procedure. Based upon the filing date of the 59(e) Motion, the 
deadline to provide your Honor with a copy of the Motion was September 4. 
 
3 Smith v. Fedor, 809 S.E.2d 612, 422 S.C. 118 (S.C. App. 2017) (“Rule 59(g) would lack any purpose if 
trial courts committed error by denying the motion for failure to comply with the rule Further . . . a trial court 
may deny the motion solely on the basis of the rule.”) (citing Gallagher v. Evert, 353 S.C. 59, 63-64, 577 
S.E.2d 217, 219 (Ct. App. 2002); see Smith v. Newton, Op. No. 2021-UP-216 (S.C. Ct. App. dated June 
16, 2021) (unpublished opinion)(Court of Appeals affirmed decision of The Honorable Deandre Benjamin’s 
denial of a 59(e) motion for failure to strictly comply with Rule 59(g), SCRCP).  
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Herbert Stackley
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✔


2024CP4500502


Defendant GM Financial's motion to compel arbitration and motion from protection of
discovery was filed on 3/27&28/2025 and heard on 7/10/2025 in Williamsburg County via
Webex recording but conducted in person.. The motions are denied. I find that the causes of
action in this case are not connected to the original transaction and compelling arbitration
would be unconscionable. Plaintiff's attorney to do a more formal order within 10 days.


Gm Financial, Llc et alWilliam Ward et al


Williamsburg


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Williamsburg Common Pleas


Case Caption: William  Ward , plaintiff, et al VS   Gm Financial, Llc , defendant, et al


Case Number: 2024CP4500502


Type: Order/Electronic Form 4


So Ordered


S. Bryan Doby, Circuit Court Judge, No. 2784


Electronically signed on 2025-07-28 14:28:41     page 3 of 3
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 1 


STATE OF SOUTH CAROLINA 


 


COUNTY OF WILLIAMSBURG 


IN THE COURT OF COMMON PLEAS 


THIRD JUDICIAL CIRCUIT 


C/A # 2024-CP-45-00502 


 


WILLIAM WARD AND CHARLOTTE 


WARD, 


 


                                    Plaintiffs, 


 


            vs. 


 


GM FINANCIAL, LLC, WINDINGMAKIA 


AUTOMOTIVE GROUP, LLC DBA 


WINDING CHEVROLET GMC, MICHAEL 


WINDING, AND ANDREW EFIRD, 


 


                                   Defendants. 


 


 


 


 


 


 


 


 


 


ORDER DENYING DEFENDANT AMERICREDIT FINANCIAL SERVICES, INC. D/B/A 


GM FINANCIAL’S MOTIONS TO COMPEL ARBITRATION AND STAY LITIGATION 


 


This matter is before the Court on the Motions of Defendant AmeriCredit Financial 


Services, Inc. d/b/a GM Financial (“GM Financial”) to stay this litigation and to compel arbitration 


of the matter pursuant to the Federal Arbitration Act, 9 U.S.C. § 1, et seq. 


After reviewing the pleadings, the applicable law, and the arguments presented by the 


parties, the Court finds the following: 


1. The threshold issue of whether a valid arbitration agreement exists is properly before this 


Court. The Patriot Chevrolet arbitration provision does not include a “clear and 


unmistakable” delegation of this gateway issue to an arbitrator. 


2. The arbitration clause relied upon by GM Financial is contained in a previous 2023 


purchase agreement between Plaintiff William Ward and a different dealership, Patriot 


Chevrolet.  It does not govern the transaction at issue in this litigation. 


3. The causes of action asserted in this case are not connected to the prior 2023 transaction.   
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2 
 


4. Grounds for invalidating an arbitration agreement include generally applicable contract 


defenses, such as fraud, duress, or unconscionability.  See Simpson v. MSA of Myrtle Beach, 


Inc., 373 S.C 14, 644 S.E.2d 663 (2007). 


5. Plaintiff has shown grounds exist to invalidate the arbitration provision due to 


unconscionability.  Compelling arbitration would be unconscionable due to Plaintiff’s lack 


of meaningful choice in accepting the arbitration provision and the oppressive nature of its 


terms.   


6. Based on all of the facts and circumstances of the present matter, the Court finds no 


agreement ever existed between the parties to submit Plaintiff’s present disputes with GM 


Financial to binding arbitration. 


7. Accordingly, the arbitration clause is unenforceable and void with respect to the claims 


asserted in this action. 


THEREFORE, IT IS ORDERED that this Court hereby DENIES Defendant GM 


Financial’s Motion to Compel Arbitration with prejudice.  I further ORDER that this matter is not 


stayed and that the parties shall proceed with litigation forthwith in this Court.   


AND IT IS SO ORDERED. 


 


This ___ day of ____________, 2025 


_________________________, SC 


 


____________________________________ 


The Honorable S. Bryan Doby 


Presiding Circuit Court Judge for  


the Third Judicial Circuit 
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Williamsburg Common Pleas


Case Caption: William  Ward , plaintiff, et al VS   Gm Financial, Llc , defendant, et al


Case Number: 2024CP4500502


Type: Order/Other


So Ordered


S. Bryan Doby, Circuit Court Judge, No. 2784


Electronically signed on 2025-08-20 10:00:44     page 3 of 3
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 
____________________ 


 
APPEAL FROM WILLIAMSBURG COUNTY 


Court of Common Pleas 
The Honorable S. Bryan Doby 


Third Judicial Circuit 
____________________ 


 
Appellate Case No. 2025-002019 


Circuit Court Case No. 2024-CP-45-00502 
____________________ 


 
 
William Ward and Charlotte Ward, Plaintiffs / Respondents,  
 


v. 
 
AmeriCredit Financial Services, Inc. d/b/a GM Financial; Windingmakia Automotive Group, LLC 
D/B/A Winding Chevrolet GMC; Michael Winding; and Andrew Efird, Defendants, 
 
Of whom, AmeriCredit Financial Services, Inc. d/b/a GM Financial is the Appellant.  
 


____________________ 
 


CERTIFICATE OF COUNSEL 
____________________ 


 


I certify that the Record on Appeal contains no matter which is irrelevant to this Appeal. 


April 8, 2026. 


/s/ Richard Carlton Keller   
Richard Carlton Keller 
Nicholas C. Stewart 
BURR & FORMAN, LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203 
Phone: (205) 251-3000 
rkeller@burr.com 
nstewart@burr.com 
 
Attorneys for Appellant 


 






