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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
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Good afternoon,
 
For filing, please find attached Home Depot U.S.A., Inc.’s Motion for Leave to File Rule 60(b) Motion,
with supporting memorandum, attachments, and proof of service. The $50.00 check is being mailed
today. Counsel for Respondent are copied on this email to effectuate service.
 
Thank you,
 
Emily
 

 
 

 
Emily R. Godwin
egodwin@tonnsenbach.com
 
(864) 236-5013
1306 South Church Street
Greenville, SC 29605
 
www.tonnsenbach.com
 
This message is from the Tonnsen Bach Law Firm and may be a confidential and
privileged legal communication to the named recipient(s). If you receive this message in
error or are not the named recipient(s), please notify the sender and delete this email.
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_______________ 
 


APPEAL FROM HORRY COUNTY 
Court of Common Pleas 


 
David P. Caraker, Jr., Circuit Court Judge 


_______________ 
 


Case No. 2024-CP-26-04023 
Appellate Case No. 2026-000730 


________________ 
 


Linda Acker, Plaintiff,  
 


v.  
 


Westgate Myrtle Beach, LLC, Respondent,  
 


AND 
 


Westgate Myrtle Beach, LLC, Respondent  
 


v.  
 


Home Depot U.S.A., Inc., Appellant  
_________________ 


 
MOTION FOR LEAVE TO FILE RULE 60(b) MOTION 


__________________ 
 


Pursuant to Rule 60(b), SCRCP, and Rule 240, SCACR, Appellant, Home Depot U.S.A., 


Inc. (“Home Depot”), hereby moves for an order granting it leave to file a motion for relief from 


judgment pursuant to Rule 55(c) and Rule 60(b) and staying this appeal during the pendency of 


such motion. Home Depot makes this motion on the grounds that evidence shows that the judgment 


is void, that it is not equitable that the judgment have prospective application upon Home Depot, 


and that Westgate Myrtle Beach, LLC (“Westgate”) obtained its judgment through fraud, 


misrepresentation, or other misconduct. Moreover, a stay of the appeal promotes the efficient use 
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of judicial resources as an order granting Home Depot’s motion would render this appeal moot. 


Moreover, if the lower court denies Home Depot’s motion, Home Depot will likewise appeal such 


denial and seek to consolidate the second appeal with the current appeal. Accordingly, Home 


Depot requests that this Court grant it leave to file a Rule 60(b) motion and stay the current appeal 


until the motion is ruled upon. 


       Respectfully submitted, 
 
 
       s/Adam C. Bach    
       Adam C. Bach (SC Bar # 74885) 
       Emily R. Godwin (SC Bar # 103708) 
       TONNSEN BACH, LLC 


 1306 South Church Street 
       Greenville, SC  29605 
       Telephone: (864) 236-5013 
       Facsimile: (864) 312-4191 
       abach@tonnsenbach.com 
       egodwin@tonnsenbach.com     
                  


Attorneys for Appellant  
Home Depot U.S.A., Inc. 


April 10, 2026 
 
Other Counsel of Record: 
 
Christian Stegmaier (SC Bar # 68648) 
Andrew T. Smith (SC Bar # 103810) 
Justin C. Lawlor (SC Bar # 106649) 
cstegmaier@collinsandlacy.com 
asmith@collinsandlacy.com 
jlawlor@collinsandlacy.com 
COLLINS & LACY, P.C. 
Post Office Box 12487 
Columbia, SC 29211 
Telephone: (803) 256-2660  
Facsimile: (803) 771-4484 
 
Attorneys for Respondent Westgate  
Myrtle Beach, LLC
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_____________ 
APPEAL FROM HORRY COUNTY 


Court of Common Pleas 
 


David P. Caraker, Jr., Circuit Court Judge 
_______________ 


 
Case No. 2024-CP-26-04023 


Appellate Case No. 2026-000730 
________________ 


 
Linda Acker, Plaintiff,  


 
v.  
 


Westgate Myrtle Beach, LLC, Respondent,  
 


AND 
 


Westgate Myrtle Beach, LLC, Respondent  
 


v.  
 


Home Depot U.S.A., Inc., Appellant  
_________________ 


 
MEMORANDUM IN SUPPORT OF  


MOTION FOR LEAVE TO FILE RULE 60(b) MOTION 
__________________ 


 
Pursuant to Rule 240, SCACR, Appellant Home Depot U.S.A., Inc. hereby submits this 


memorandum in support of its motion for leave to file a Rule 60(b) motion. 


FACTUAL BACKGROUND 


This case arises out of an alleged September 19, 2022 injury to Plaintiff Linda Acker when 


a piece of cabinet allegedly fell on her foot, for which she sued Westgate Myrtle Beach, LLC 


(“Westgate”) on June 11, 2024. (Am. Ans. & Third-Party Compl. ¶ 61.) Westgate had previously 


entered into a November 6, 2019 Contract for Services with Home Depot to replace cabinet doors, 
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drawers, and hardware in fifty-four units, including the unit where the injury allegedly occurred. 


(Am. Ans. & Third-Party Compl. ¶¶ 54, 59, 60.)  


On April 9, 2025, Westgate filed a Third-Party Summons and Third-Party Complaint 


against Home Depot asserting claims sounding in indemnity, including breach of contract, 


negligence, contractual indemnity, equitable indemnity, breach of the covenant of good faith and 


fair dealing, and contribution. (Am. Ans. & Third-Party Compl. ¶¶ 87-124.) Although Westgate’s 


agent purportedly served the Third-Party Summons and Complaint, Home Depot has no record of 


receiving those documents. Westgate settled with Ms. Acker for $13,500.00 on or about March 


27, 2025. An Order for Default was entered against Home Depot on June 25, 2025. (Order for 


Default.) Westgate noticed a default damages hearing for February 9, 2026, and served notice on 


Home Depot’s agent on February 4, 2026; that transmittal to Home Depot constituted Home 


Depot’s first actual notice of the lawsuit. Following the February 9, 2026 hearing, the court entered 


judgment on February 13, 2026, awarding Westgate $144,650.97. (Form 4 Order; Order Granting 


Third-Party Plaintiff Westgate Myrtle Beach, LLC’s Mot. for Default J.) Westgate’s counsel later 


provided a breakdown of the awarded damages: $28,915.26 in legal fees, expenses, and costs; 


$13,500.00 for the settlement with Ms. Acker; and $102,235.71 as “contract amount for 


negligently performed construction and negligently installed materials.” (Bach Aff. ¶ 5.) In its 


Third-Party Complaint, Westgate sought damages due to the board installation in Plaintiff’s unit, 


not defects in all fifty-four units. (Am. Ans. & Third-Party Complaint ¶¶ 83, 90.c, 100, 113, 115.) 


ARGUMENT 


Rule 60(b), SCRCP, provides that a default judgment should be set aside when (a) it is the 


result of mistake, inadvertence, surprise, or excusable neglect; (b) the opposing party has acted 


with fraud, misrepresentation, or other misconduct; (c) the judgment at issue is void; and (d) it is 
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not equitable that the judgment should have prospective application. Rule 60(b)(1), (3)-(5), 


SCRCP. Here, these grounds apply to set aside the order entering default judgment against Home 


Depot.  


First, through either a mistake in fact or potential representations by Westgate, the lower 


court awarded damages against Home Depot as if Plaintiff alleged that all fifty-four units—rather 


than just one—caused her damage. Because South Carolina law provides that appropriate damages 


for a breach of contract action are those damages for “actual loss suffered by the nonbreaching 


party as a result of the breach,” Westgate’s appropriate damages for this cause of action are those 


reflecting actual loss from the single alleged actual defect—not potential defects in all fifty-four 


units. Shem Creek Dev. Grp., LLC v. Town of Mount Pleasant, No. 2024-000636, 2025 WL 


3158874, at *3 (Nov. 12, 2025) (listing cases). Moreover, because such a judgment is inaccurate 


pursuant to the facts alleged, the prospective application of such a judgment against Home Depot 


is likewise inequitable. 


In addition, the judgment issued by the lower court is void, in whole or in part. First, to the 


extent that the lower court granted default judgment pursuant to Westgate’s negligence cause of 


action, such judgment is contrary to South Carolina law because Westgate cannot proceed with a 


negligence cause of action that is based on an alleged breach of contract. Carroll v. Isle of Palms 


Pest Control, Inc., 446 S.C. 177, 187–88, 918 S.E.2d 532, 537 (2025) (“[T]he mere failure to 


perform a contract, without more, cannot support a tort action. . . . The cause of action for failing 


to perform or negligently performing a contract is breach of contract.”) Here, Westgate’s 


negligence cause of action repeats alleged duties set forth in its breach of contract cause of action 


and seeks damages for actions arising from Home Depot’s performance of the Contract for 
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Services. Accordingly, Westgate’s negligence cause of action is not legally viable, and any 


judgment awarding damages based on negligence is void.  


Finally, it appears that, through mistake or inadvertence, Home Depot did not receive the 


Summons and Complaint. Home Depot is still investigating whether such mistake or inadvertence 


occurred by lack of notice from its agent for service of process, Corporation Service Company, or 


through another component of the system whereby Home Depot receives notice of the service of 


a lawsuit. 


Therefore, Home Depot should be granted leave to file a motion to set aside default 


judgment pursuant to Rule 60(b). Moreover, judicial efficiency promotes staying this appeal 


during the pendency of the Rule 60(b) motion—if the lower court grants the motion, this appeal 


will be moot, and if the lower court denies the motion, Home Depot will seek to appeal such denial 


and consolidate it with this appeal.  


CONCLUSION 


For the foregoing reasons, Home Depot U.S.A., Inc. respectfully requests that this Court 


grant it leave to file a Rule 60(b) motion in the lower court and stay this appeal pending resolution 


of that motion 


        
 
 
 
 
 
 


Signature page follows 
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Respectfully submitted, 
 


 
       s/Adam C. Bach    
       Adam C. Bach (SC Bar # 74885) 
       Emily R. Godwin (SC Bar # 103708) 
       TONNSEN BACH, LLC 


 1306 South Church Street 
       Greenville, SC  29605 
       Telephone: (864) 236-5013 
       Facsimile: (864) 312-4191 
       abach@tonnsenbach.com 
       egodwin@tonnsenbach.com     
                  


Attorneys for Appellant  
Home Depot U.S.A., Inc. 


April 10, 2026 
 
Other Counsel of Record: 
 
Christian Stegmaier (SC Bar # 68648) 
Andrew T. Smith (SC Bar # 103810) 
Justin C. Lawlor (SC Bar # 106649) 
cstegmaier@collinsandlacy.com 
asmith@collinsandlacy.com 
jlawlor@collinsandlacy.com 
COLLINS & LACY, P.C. 
Post Office Box 12487 
Columbia, SC 29211 
Telephone: (803) 256-2660  
Facsimile: (803) 771-4484 
 
Attorneys for Respondent Westgate  
Myrtle Beach, LLC
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_______________ 
APPEAL FROM HORRY COUNTY 


Court of Common Pleas 
 


David P. Caraker, Jr., Circuit Court Judge 
_______________ 


 
Case No. 2024-CP-26-04023 


Appellate Case No. 2026-000730 
________________ 


 
Linda Acker, Plaintiff,  


 
v.  
 


Westgate Myrtle Beach, LLC, Respondent,  
 


AND 
 


Westgate Myrtle Beach, LLC, Respondent  
 


v.  
 


Home Depot U.S.A., Inc., Appellant 
     


 
PROOF OF SERVICE 
__________________ 


 
 I certify that I have served the Motion for Leave to File Rule 60(b) Motion and the 


Memorandum in Support of Motion for Leave to File Rule 60(b) Motion, with attachments, on the 


Respondent, Westgate Myrtle Beach, LLC, by providing the same via electronic service to their 


attorneys of record at their primary e-mail address in the Attorney Information System, listed as 


follows: 
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Christian Stegmaier  
Andrew T. Smith  
Justin C. Lawlor  
cstegmaier@collinsandlacy.com 
asmith@collinsandlacy.com 
jlawlor@collinsandlacy.com 
Collins & Lacy, P.C. 
Post Office Box 12487 
Columbia, SC 29211 
 
 
       s/Emily R. Godwin    
       Adam C. Bach (SC Bar # 74885) 
       Emily R. Godwin (SC Bar # 103708) 
       TONNSEN BACH, LLC 


 1306 South Church Street 
       Greenville, SC  29605 
       Telephone: (864) 236-5013 
       Facsimile: (864) 312-4191 
       abach@tonnsenbach.com 
       egodwin@tonnsenbach.com     
                  


Attorneys for Appellant  
April 10, 2026      Home Depot U.S.A., Inc. 
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STATE OF SOUTH CAROLINA


COUNTY OF HORRY


Linda Acker,


        Plaintiff,


v.


Westgate Myrtle Beach, LLC,


         Defendant.


)
)
)
)
)
)
)
)
)
)
)
)
)
)


IN THE COURT OF COMMON PLEAS


FIFTEENTH JUDICIAL CIRCUIT


Civil Action No.:  2024-CP-26-04023


THIRD-PARTY SUMMONS


(Jury Trial Demanded)


Westgate Myrtle Beach, LLC,


                                 Third-Party Plaintiff,


v.


Home Depot U.S.A., Inc.


         Third-Party Defendant.


)
)
)
)
)
)
)
)
)
)
)


TO:  THIRD-PARTY DEFENDANT ABOVE-NAMED:


YOU ARE HEREBY SUMMONED and required to Answer the Third-Party Complaint


herein, which is herewith served upon you, or to otherwise appear and defend, and to serve a copy


of your Answer to said Third-Party Complaint, at Collins & Lacy, P.C., 1330 Lady Street, 6th


Floor, Columbia, SC 29201, within thirty (30) days after service hereof, exclusive of the day of


such service.


If you fail to answer the Third-Party Complaint or otherwise appear and defend within the


time aforesaid, the Third-Party Plaintiff in this action will apply to the Court for relief demanded


therein and judgment by default will be rendered against you for the relief demanded in the Third-


Party Complaint.
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Respectfully submitted,


COLLINS & LACY, P.C.


By: s/Andrew T. Smith
CHRISTIAN STEGMAIER
SC Bar No.: 68648
cstegmaier@collinsandlacy.com
ANDREW T. SMITH
SC Bar No.: 103810
asmith@collinsandlacy.com
JUSTIN C. LAWLOR
SC Bar No.: 106649
jlawlor@collinsandlacy.com
Post Office Box 12487
Columbia, SC  29211
803.256.2660 (voice)
803.771.4484 (fax)


ATTORNEYS FOR THIRD-PARTY
PLAINTIFF/DEFENDANT WESTGATE
MYRTLE BEACH, LLC


THIRD-PARTY SUMMONS


Jury Trial Demanded


April 9, 2025
Columbia, South Carolina
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STATE OF SOUTH CAROLINA


COUNTY OF HORRY


Linda Acker,


        Plaintiff,


v.


Westgate Myrtle Beach, LLC,


         Defendant.


)
)
)
)
)
)
)
)
)
)
)
)
)
)
)


IN THE COURT OF COMMON PLEAS


FIFTEENTH JUDICIAL CIRCUIT


Civil Action No.:  2024CP2604023


DEFENDANT WESTGATE MYRTLE
BEACH, LLC’S AMENDED ANSWER TO


PLAINTIFF LINDA ACKER’S
COMPLAINT AND THIRD-PARTY


COMPLAINT AGAINST HOME DEPOT
U.S.A., INC.


(Jury Trial Demanded)
Westgate Myrtle Beach, LLC,


                                 Third-Party Plaintiff,


v.


Home Depot U.S.A., Inc.


         Third-Party Defendant.


)
)
)
)
)
)
)
)
)
)


TO:  JOSEPH S. SANDEFUR, ESQUIRE, COUNSEL TO PLAINTIFF, AND TERESA WYNN
ROSEBOROUGH, ESQUIRE, COUNSEL TO THIRD-PARTY DEFENDANT:


Defendant Westgate Myrtle Beach, LLC, (hereinafter, “Westgate” or “Defendant”),


reserving the right to file a motion pursuant to Rule 12 of the South Carolina Rules of Civil


Procedure or any other dispositive motion permitted under the South Carolina Rules of Civil


Procedure, hereby submits their Amended Answer to the Complaint of Plaintiff Linda Acker


(hereinafter, “Plaintiff”) and Third-Party Complaint Against Home Depot U.S.A., Inc., by denying


each and every allegation of Plaintiff’s Complaint not herein admitted, by demanding strict proof


thereof, and further responding as follows:


FOR A FIRST DEFENSE AND BY WAY OF ANSWER


1. Each and every allegation not herein admitted is hereby denied and strict proof demanded
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thereof.


2. Defendant respectfully requests a trial by jury on all counts so triable.


3. Defendant lacks sufficient knowledge or information to form a belief as to the truth or


falsity of the allegations contained in Paragraph 1 of the Plaintiff’s Complaint, and


therefore, denies the same and demands strict proof thereof.


4. Paragraph 2 of the Plaintiff’s Complaint contains conclusions of law, and therefore no


response is required of Defendant. To the extent that a response is required, Defendant


admits only that it owns and operates the subject property and does business in South


Carolina. Defendant denies the remaining allegations stated therein and demands strict


proof thereof.


5. Defendant admits the allegations contained in Paragraph 3 of the Plaintiff’s Complaint only


to the extent that Plaintiff’s Complaint contains allegations regarding Defendant’s resort


which is located in Horry County, South Carolina; however, to the extent that any


allegation contained within Paragraph 3 seeks to impart any liability or otherwise


wrongdoing on Defendant, these allegations are denied, and strict proof is demanded


thereof.


6. Paragraph 4 of the Plaintiff’s Complaint contains conclusions of law, and therefore no


response is required of Defendant.  To the extent that a response is required, Defendant


admits the allegations contained therein; however, to the extent that any allegation


contained within Paragraph 4 seeks to impart any liability or otherwise wrongdoing on


Defendant, these allegations are denied, and strict proof is demanded thereof.


7. Paragraph 5 of the Plaintiff’s Complaint contains conclusions of law, and therefore no


response is required of Defendant.  To the extent that a response is required, Defendant
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admits that Plaintiff was present at the Defendant’s resort in Horry County, South Carolina,


on September 19, 2022.  Defendant makes no admission as to the status of Plaintiff, and to


the extent that any allegation contained within Paragraph 5 seeks to impart any liability or


otherwise wrongdoing on Defendant, these allegations are denied, and strict proof is


demanded thereof.


8. Defendant lacks sufficient knowledge or information to form a belief as to the truth or


falsity of the allegations contained in Paragraphs 6 and 7 of the Plaintiff’s Complaint, and


therefore, denies the same and demands strict proof thereof.


9. Paragraphs 8 through 10 of the Plaintiff’s Complaint contain conclusions of law, and


therefore no response is required.  To the extent that a response is required, Defendant


denies the allegations contained therein and demands strict proof thereof.


10. Defendant reiterates each and every paragraph above as is fully set forth herein verbatim.


11. Paragraphs 12 through 19, including all subparts, contains conclusions of law, and


therefore no response is required of Defendant.  To the extent that a response is required,


Defendant denies the allegations contained therein and demands strict proof thereof.


Furthermore, Defendant denies that Plaintiff is entitled to any recovery against the


Defendant whatsoever and demands strict proof thereof.


12. In answering Plaintiff’s WHEREFORE Paragraph, including all subparts, Defendant


denies that Plaintiff is entitled to any recovery against the Defendant whatsoever and


demands strict proof thereof.


FOR A SECOND DEFENSE


13. The Complaint fails to set forth sufficient facts to constitute a cause of action and, therefore,


should be dismissed pursuant to Rule 12 of the South Carolina Rules of Civil Procedure.
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FOR A THIRD DEFENSE


14. Any injuries or damages sustained by Plaintiff were due to and caused and occasioned by


Plaintiff’s own action or conduct, or negligence, gross negligence, recklessness, willfulness


and wantonness which was the direct and proximate cause of Plaintiff’s alleged injuries or


damages, if any, and without which the same would not have occurred. Therefore, due to


Plaintiff’s sole negligence, gross negligence, recklessness, willfulness and wantonness,


Plaintiff’s claims are barred.


FOR A FOURTH DEFENSE


15. Even if Defendant was negligent in any respect, which is expressly denied, and such


conduct operated as a proximate cause of Plaintiff’s injuries, if any, which is expressly


denied, Defendant avers that Plaintiff’s negligent, grossly negligent, reckless, willful, and


wanton conduct contributed more than fifty percent (50%) to the cause of the accident, and


therefore, Plaintiff’s claims are barred.


FOR A FIFTH DEFENSE


16. Even if Defendant was negligent in any respect, which is expressly denied, and even if


such conduct on the part of Defendant operated as a greater than fifty percent (50%) cause


of Plaintiff’s injuries, if any, which is also denied, Defendant is entitled to a determination


as to the percentage which Plaintiff’s negligent, grossly negligent, reckless, willful, and


wanton conduct contributed to Plaintiff’s incident and resulting injuries, if any, and to a


reduction of any amount awarded to Plaintiff by an amount equal to the percentage of


Plaintiff’s own negligence.
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FOR A SIXTH DEFENSE


17. Any injuries sustained by Plaintiff may be due to and caused by the sole negligence of third


persons over whom Defendant had no control and, therefore, Defendant should not be


liable to Plaintiff in any sum whatsoever.


FOR A SEVENTH DEFENSE


18. Any injuries sustained by Plaintiff may be due to and caused by the intervening and


superseding acts of negligence, carelessness, recklessness, and gross negligence on the part


of third persons as a proximate cause of injuries as alleged, if any, and therefore, Defendant


should not be liable to Plaintiff in any sum whatsoever.


FOR AN EIGHTH DEFENSE


19. Plaintiff’s claims may be barred by the doctrine of open and obvious condition.


FOR A NINTH DEFENSE


20. Plaintiff’s recovery should be barred because Plaintiff cannot show that Defendant either


(1) created a defective condition; or (2) had knowledge of the defective condition and failed


to remedy it.


FOR A TENTH DEFENSE


21. Assuming, arguendo, the existence of a defective condition, the injuries or losses as


Plaintiff allegedly sustained, if any, were caused by Plaintiff’s assumption of a known risk


or expected condition; accordingly, Defendant pleads Plaintiff’s assumption of a known


risk or expected condition as a complete defense to this action.
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FOR AN ELEVENTH DEFENSE


22. Under South Carolina law, in premises liability matters, a patron is under a duty to see


objects or conditions in plain view that are at a location where they are customarily


expected to be.  In the instant case, Plaintiff failed to observe this duty; accordingly,


Plaintiff’s claims are barred pursuant to the “plain view” doctrine.


FOR A TWELFTH DEFENSE


23. A patron is charged with exercising ordinary care for personal safety and using ordinary


care to avoid the effect of the owner/occupier’s negligence after that negligence becomes


apparent to the patron or in the exercise of ordinary care the invitee should have learned of


it. In the exercise of ordinary care, the patron must use all senses to discover and avoid


hurtful things.  Assuming, arguendo, a negligent condition existed in the instant case –


which is strictly denied – Plaintiff nevertheless failed to exercise ordinary care to discover


and avoid hurtful things in the instant case.  Plaintiff’s failure to exercise this ordinary care


bars her from recovery in the instant case.


FOR A THIRTEENTH DEFENSE


24. Plaintiff’s claims may be barred by the doctrines of waiver, estoppel, and/or laches.


FOR A FOURTEENTH DEFENSE


25. Plaintiff’s claims may be barred or otherwise reduced due to Plaintiff’s failure to mitigate


damages as required by law.


FOR A FIFTEENTH DEFENSE


26. Any recovery by Plaintiff must be reduced or offset by amounts Plaintiff has received or


will receive from others for the same injuries claimed in this lawsuit.
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FOR A SIXTEENTH DEFENSE


27. To the extent applicable in the instant case, Defendant asserts that some or all of the claims


against Defendant may be barred by applicable statutes of limitation or repose.


FOR A SEVENTEENTH DEFENSE


28. Plaintiff’s claims may be barred by the doctrine of unavoidable accident.


FOR AN EIGHTEENTH DEFENSE


29. Plaintiff either knew or should have known of any alleged deficiencies in the subject


property and accepted the same with such knowledge.  As a result, Plaintiff’s recovery


should be barred.


FOR A NINETEENTH DEFENSE


30. Punitive damages, as currently awarded in South Carolina, are violative of the United


States Constitution and South Carolina Constitution, as well as the holding of State Farm


Mutual Automobile Insurance Company v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155


L.Ed.2d 585 (2003), and the cases upon which it is based.


FOR A TWENTIETH DEFENSE


31. Pursuant to Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S.


Ct. 1678 (2001), if punitive damages are recoverable, which is denied, the amount of


punitive damages “[are] not really a fact tried by the jury” therefore, any request for


punitive damages “to be determined by the jury” violates the United States Constitution.
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FOR A TWENTY-FIRST DEFENSE


32. The United States Constitution’s Due Process Clause “forbids a State to use a punitive


damages award to punish a defendant for injury that it inflicts upon nonparties or those


whom they directly [do not] represent,” Phillip Morris USA v. Williams, 549 U.S. 346,


353 (2007), and, therefore, to the extent that Plaintiff seeks an award of punitive damages


for potential or speculative harm to non-parties to the present action, such prayer for relief


is unconstitutional and must be struck from the pleadings and is otherwise inadmissible at


trial.


FOR A TWENTY-SECOND DEFENSE


33. Notwithstanding Defendant’s prior defenses incorporating Cooper Industries, Inc. v.


Leatherman Tool Group, Inc., 532 U.S. 424 (2001) and State Farm Mutual Automobile


Insurance Company v. Campbell, 538 U.S. 408 (2003), and the cases upon which they are


based, in the event the trial court permits the jury to return a punitive damages award in the


instant case, such damages are to be limited to an amount that is no greater than the jury’s


award of actual damages, as explicated within Exxon Shipping Company v. Baker,


554 U.S. 471 (2008).


FOR A TWENTY-THIRD DEFENSE


34. Defendant pleads any and all applicable rights and protections afforded to it under the


South Carolina Fairness and Civil Justice Act of 2011, codified at S.C. Code § 15-32-510


to 15-32-540, as a defense to Plaintiff’s claims and/or requests for an award of punitive


damages, including, but not limited to, any and all limitations and/or reductions to punitive


damages (which are expressly denied).
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FOR A TWENTY-FOURTH DEFENSE


35. Defendant relies upon any and all defenses or benefit codified in S.C. Code Ann. § 15-38-


15 et seq., of the South Carolina Codes including the right to have a jury apportion fault


among any named Defendant or any other party whether or not named.


FOR A TWENTY-FIFTH DEFENSE


36. Defendant reserves its right to assert claims for contribution and indemnity against any


named party or party not named in this action.


FOR A TWENTY-SIXTH DEFENSE


37. Plaintiff’s claims are barred by failure to join a necessary party.


FOR A TWENTY-SEVENTH DEFENSE


38. Defendant specifically reserves any additional and/or affirmative defenses as may be


available to them or revealed to them during the course of the investigation and/or


discovery in this case.


FOR A TWENTY-EIGHTH DEFENSE AND BY WAY OF THIRD-PARTY
COMPLAINT AGAINST HOME DEPOT U.S.A., INC.


39. Defendant and Third-Party Plaintiff Westgate Myrtle Beach, LLC (hereinafter,


“Westgate”), is a limited liability company organized and existing under the laws of the


State of Florida that conducts business in Horry County, South Carolina.


40. Defendant Westgate Myrtle Beach, LLC, is a subsidiary and/or affiliate of Westgate


Resorts, LTD.


41. Westgate Resorts, LTD, is a subsidiary of Central Florida Investments, Inc. (hereinafter,


“CFI”).


42. Upon information and belief, Third-Party Defendant Home Depot U.S.A., Inc. (hereinafter,


“Home Depot”), is a corporation organized and existing under the laws of the State of
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Delaware with its principal place of business in Georgia, that conducts business in Horry


County, South Carolina.


43. Prior to November 05, 2019, Interline Brands, Inc. d/b/a SupplyWorks (hereinafter,


“SupplyWorks”) was a vendor of CFI and, as of January 14, 2016, their relationship was


governed  by  a  written  agreement,  hereinafter  referred  to  as  the  Standard  Terms  and


Conditions.


44. The Standard Terms and Conditions stated that, “References to CFI herein shall be deemed


to mean CFI, Westgate Resorts, Ltd., or any of their related and affiliated entities as set forth


in the applicable agreement or purchase order.”


45. As part of their obligations pursuant to the Standard Terms and Conditions, SupplyWorks,


referred to therein as “Vendor”, agreed to maintain comprehensive general liability


insurance pursuant to the following terms:


If, in the performance of this contract, Vendor’s employees, with or without equipment,
are required to enter premises owned or controlled by CFI – Westgate Resorts, or the
owner, Vendor shall maintain Workmen’s Compensation, Comprehensive Public Liability,
and Property Damage including Automobile Public Liability and property damage
coverage’s in amounts, form, and with carriers satisfactory to CFI – Westgate Resorts Ltd.
Vendor including any vendor lower tier subcontractors performing work on-site at any CFI
– Westgate Resorts property shall maintain comprehensive general liability insurance,
workers’ compensation insurance, and Automobile Insurance in a form and amount
acceptable to CFI at the time that the purchase order is executed prior to performance of
work in the amounts specified below:


A. Comprehensive General Liability – The Vendor shall provide coverage for all
operations and services including, but not limited to contractual, products, and
completed operations and personal injury. The limits must be $ 1,000,000 minimum
combined single limit (CSL) or its equivalent.


46. Marsh USA, Inc. issued a certificate of liability insurance on February 11, 2019, including


The Home Depot U.S.A., Inc., Home Depot U.S.A., Inc., and Supplyworks as insured


parties, listing CFI/Westgate Resorts as the certificate holder, providing that the effective
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dates of the policies were from 03/01/2019 to 03/01/2022, and including the following


additional remarks:


CENTRAL FLORIDA INVESTMENTS, INC., ITS PARENTS, THEIR
SUBSIDIARY, RELATED, AND AFFILIATED COMPANIES, AND THEIR
OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES OF SAID
COMPANIES ARE INCLUDED AS ADDITIONAL INSURED IF REQUIRED
BY WRITTEN CONTRACT ON THE ABOVE GENERAL LIABILITY AND
AUTOMOBILE LIABILITY POLICIES, BUT ONLY WITH RESPECT TO
LIABILITY ARISING OUT OF THE OPERATIONS OF THE NAMED
INSURED.


47. As part of their obligations pursuant to the Standard Terms and Conditions, SupplyWorks,


referred to therein as “Seller”, agreed to “comply with all applicable state and federal


statutes, government rules, regulations, and orders, as well as any applicable county and


city ordinance.”


48. As part of their obligations pursuant to the Standard Terms and Conditions, SupplyWorks,


referred to therein as “Supplier”, agreed to “indemnify and hold harmless CFI and any of


its affiliates, or subsidiaries, directors, officers, employees, timeshare owners, gust or


visitors for any criminal act whether intentional or not by their workers on CFI property.”


49. As part of their obligations pursuant to the Standard Terms and Conditions, SupplyWorks,


referred to therein as “Seller”, expressly warranted “that all goods delivered pursuant to


the purchase order shall be merchantable and fit for the particular purpose for which they


were ordered. Any and all of the Seller’s promotional literature, sales literature, advertising


and product brochures are expressly incorporated into this warranty.”


50. Prior to November 05, 2019, Interline Brands, Inc. d/b/a SupplyWorks merged into Home


Depot U.S.A., Inc. After merging, SupplyWorks operated as The Home Depot Pro or the


Home Depot Pro Institutional.
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51. Home Depot Pro Institutional currently operates as HD Supply, a subsidiary of Third-Party


Defendant Home Depot U.S.A., Inc.


52. On November 05, 2019, Westgate Resorts placed a Work Order with Home Depot for


“Cabinet refacing or replacement”.


53. On November 06, 2019, Westgate Resorts, LTD entered into a Contract for Services with


Home Depot whereby Home Depot agreed to replace the cabinet doors, drawers, and


hardware for fifty-four (54) units at the Westgate Myrtle Beach Oceanfront Resort


(hereinafter, the “Resort”), in exchange for valuable consideration.


54. In entering into the Contract for Services, Westgate Resorts, LTD, and Home Depot


intended to directly benefit Westgate.


55. Westgate Resorts, LTD, and Home Depot intended for the Contract for Services to be


enforceable by Westgate.


56. As part of their obligations pursuant to the aforementioned Contract for Services, Home


Depot agreed to provide a general liability certificate of insurance that included Central


Florida Investments, Inc., as well as their subsidiary, related, and affiliated companies, as


additional insured.


57. Marsh USA, Inc. issued a certificate of liability insurance on April 20, 2022, including HD


Supply, Inc., a subsidiary or affiliated company of Home Depot, as an insured party, listing


CFI/Westgate Resorts as the certificate holder, providing that the effective dates of the


policies were from 03/01/2022 to 03/01/2025, and including the following additional


remarks:


CENTRAL FLORIDA INVESTMENTS, INC., ITS PARENTS, THEIR
SUBSIDIARY, RELATED, AND AFFILIATED COMPANIES, AND THEIR
OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES ARE INCLUDED AS
ADDITIONAL INSURED IF REQUIRED BY WRITTEN CONTRACT ON THE
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ABOVE GENERAL LIABILITY POLICY, BUT ONLY WITH RESPECT TO
LIABILITY ARISING OUT OF THE OPERATIONS OF THE NAMED
INSURED.


58. Westgate is a subsidiary, related, and/or affiliated company of Central Florida Investments,


Inc.


59. Upon information and belief, Plaintiff was a guest of unit 1303A when she was allegedly


injured.


60. Home Depot agreed to replace the cabinet doors, drawers, and hardware in unit 1303A.


61. Plaintiff alleges that, while washing dishes at the kitchen sink of the unit on September 19,


2022, she was injured when “a vertical wood panel of the sink’s cabinet, located about waste


[sic] high, fell on Plaintiff’s leg and landed on her foot causing injuries.” (Plaintiff’s


Complaint, ¶¶ 6, 7).


62. Home Depot was contractually obligated to replace the vertical wood panel of the sink’s


cabinet that Plaintiff complains of.


63. Home Depot contracted with Precision Services and/or Brushy Creek Custom Doors to


provide the vertical wood panel of the sink’s cabinet that Plaintiff complains of.


64. Home Depot subcontracted the replacement of the cabinet doors, drawers, and hardware for


fifty-four (54) units at the Resort.


65. Home Depot owed Westgate a duty to use reasonable care in selecting the subcontractor


that performed the replacement of the cabinet doors, drawers, and hardware for fifty-four


(54) units at the Resort.


66. Home Depot owed Westgate a duty to ensure that the subcontractor that performed the


replacement of the cabinet doors, drawers, and hardware for fifty-four (54) units at the


Resort was competent and careful.


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 A


pr 09 2:32 P
M


 - H
O


R
R


Y
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
2604023







67. The nature of the work that Home Depot subcontracted involved a significant risk of harm


unless done skillfully and carefully.


68. Home Depot failed to provide clear instructions to their subcontractor as to the replacement


of the cabinet doors, drawers, and hardware for fifty-four (54) units at the Resort.


69. To the extent that Plaintiff is successful in proving her claims, which Westgate expressly


denies, the proximate cause of Plaintiff’s alleged injuries and resulting lawsuit will be


Home Depot’s failure to use reasonable care in selecting a competent and careful


subcontractor.


70. In failing to use reasonable care in selecting a competent and careful subcontractor, Home


Depot injuriously affected the interests of Westgate.


71. The vertical wood panel of the sink’s cabinet that Plaintiff complains of had a sticker affixed


to it that contains the dates March 04, 2020, and March 05, 2020.


72. The vertical wood panel of the sink’s cabinet that Plaintiff complains of had a sticker affixed


to it that states “WESTGATE-FLOOR #3A”.


73. Home Depot was obligated to conform to applicable industry standards and building codes


while replacing, or subcontracting the replacement of, the vertical wood panel of the sink’s


cabinet that Plaintiff complains of.


74. Home Depot represented to Westgate, expressly or implicitly, that it installed the vertical


wood panel of the sink’s cabinet that Plaintiff complains of in conformance with industry


standards and applicable building codes.


75. Home Depot had a duty to supervise any independent contractor(s) it contracted with to satisfy


its obligations under the Contract for Services.
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76. On November 02, 2023, Plaintiff’s counsel issued a demand to counsel for Westgate, seeking


compensation for the resolution of Plaintiff’s claims.


77. On December 14, 2023, Westgate tendered the defense and indemnification of Plaintiff’s


claim to Home Depot U.S.A., Inc., in accordance with the Contract for Services, and


informing Home Depot of Plaintiff’s demand.


78. After receiving no response to their initial tender letter, on March 21, 2024, Westgate once


again tendered the defense and indemnification of Plaintiff’s claim to Home Depot U.S.A.,


Inc., in accordance with the Contract for Services.


79. On March 28, 2024, Benjamin Bence, a Senior Resolution Manager with Gallagher Bassett


Services, sent counsel for Westgate a letter that acknowledged, but did not accept or decline,


Westgate’s tender of Plaintiff’s claim. The letter stated that, “Gallagher Bassett Service, Inc.


is the third party administrator that handles claims on behalf of HD Supply.”


80. On June 11, 2024, Plaintiff filed their Summons and Complaint, alleging that Westgate was


negligent in failing to exercise due care in the maintenance of the condition at issue, among


other allegations.


81. On June 12, 2024, Plaintiff filed an Offer of Judgment in the amount of twenty-five thousand


dollars ($25,000.00).


82. On June 27, 2024, Westgate tendered the defense and indemnification of Plaintiff’s claim to


Home Depot U.S.A., Inc., for a third time. This tender was issued to Benjamin Bence and


informed him that Plaintiff had filed a lawsuit and an offer of judgment in the amount of


$25,000.00.


83. All three tender letters issued by Westgate informed Home Depot of the fact that the board at


issue was not fastened with hardware and, instead, was merely fastened by glue.
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84. To date, Home Depot has not accepted or denied Westgate’s tender.


85. Home Depot is contractually required to accept Westgate’s tender of its defense and


indemnification of Plaintiff’s claims.


86. Principles of equity require Home Depot to accept Westgate’s tender of the defense and


indemnification of Plaintiff’s claims.


FOR A FIRST CAUSE OF ACTION
(Breach of Contract)


87. Westgate repeats and re-alleges each and every allegation contained in the above paragraphs


as if set forth verbatim herein.


88. Westgate and Home Depot, or their predecessor in interest, parent, subsidiary, or affiliate,


entered into the Contract for Services on November 06, 2019.


89. Home Depot received valuable consideration in exchange for agreeing to replace the cabinet


doors, drawers, and hardware for fifty-four (54) units at the Resort.


90. Home Depot breached the terms of the Contract for Services in the following ways:


a. Failing to indemnify and hold harmless Westgate from Plaintiff’s claims;


b. Failing to replace the cabinet doors, drawers, and hardware in a timely and


professional manner using competent personnel having expertise suitable to their


assignments;


c. Failing to replace the hardware of the board at issue;


d. Failing to monitor subcontractor performance;


e. Failing to provide goods that were merchantable and fit for the particular purpose for


which they were ordered;


f. Failing to provide commercial general liability insurance coverage in conformance


with the Terms and Conditions;
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g. Failing to provide the agreed upon services in compliance with all comply with all


applicable state and federal statutes, government rules, regulations, and orders, as


well as any applicable county and city ordinance and other legal requirements;


h. Failing to secure and maintain insurance in satisfaction of the terms of the Contract


for Services;


i. Failing to perform in accordance with industry standards established by those engaged


in a similar business;


j. Failing to require and/or provide a competent and well-trained on-site supervisor for


performance of the obligations imposed by the Contract for Services;


k. In such other particulars as the evidence may show.


91. As a result of the aforementioned breaches, Westgate has incurred damages including, but not


limited to, reputational damages as well as the costs, expenses, and fees of defending against


Plaintiff’s claims.


92. As a result of the aforementioned breaches, Westgate could have a verdict rendered against it


for a judgment of an amount to be decided by a jury.


FOR A SECOND CAUSE OF ACTION
(Negligence)


93. Westgate repeats and re-alleges each and every allegation contained in the above paragraphs


as if set forth verbatim herein.


94. Home Depot owed duties to Westgate as more fully described by the terms of the Contract


for Services.


95. Home Depot owed duties to Westgate to act in a reasonable manner while performing the


work that is the subject of the Contract for Services.
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96. Home Depot owed Westgate a duty to use reasonable care in selecting the subcontractor


that performed the replacement of the cabinet doors, drawers, and hardware for fifty-four


(54) units at the Resort.


97. Home Depot owed Westgate a duty to ensure that the subcontractor that performed the


replacement of the cabinet doors, drawers, and hardware for fifty-four (54) units at the


Resort was competent and careful.


98. Home Depot owed duties to Westgate to act in accordance with applicable industry standards


and customs.


99. Home Depot breached their duties and acted negligently, willfully, wantonly, and grossly


negligent in one or more of the following particulars:


a. In failing to use reasonable care in selecting the subcontractor that performed the work


that was the subject of the Contract for Services;


b. In failing to use reasonable care in selecting a competent and careful subcontractor


such that the interests of Westgate would not be injuriously affected;


c. In failing to discover their subcontractor’s deficient performance;


d. In failing to provide clear instructions to their subcontractor as to the replacement


of the cabinet doors, drawers, and hardware for fifty-four (54) units at the Resort;


e. In failing to implement proper procedural safeguards for the inspection of the work


that was performed;


f. In failing to adequately hire, train, and/or supervise the performance of their


employees and/or subcontractor;


g. In misrepresenting the quality of the work that was performed;
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h. In failing to ensure that their employees and/or subcontractors satisfactorily performed


the obligations imposed by the Contract for Services;


i. In failing to notify the appropriate party or parties of their inability or failure to provide


the services agreed to in the Contract for Services; and


j. In such other particulars as the evidence may show.


100. To the extent that Plaintiff is successful in proving her claims, which Westgate expressly


denies, the proximate cause of Plaintiff’s alleged injuries and resulting lawsuit will be


Home Depot’s negligent acts, including, but not limited to, their failure to use reasonable


care in selecting a competent and careful subcontractor.


101. As a direct and proximate result of the acts and/or omissions of Home Depot, Westgate has


suffered and is entitled to recover actual, consequential, and punitive damages in an amount


to be determined by the trier of fact.


FOR A THIRD CAUSE OF ACTION
(Contractual Indemnity)


102. Westgate repeats and re-alleges each and every allegation contained in the above paragraphs


as if set forth verbatim herein.


103. Pursuant to Section 2.1 of the Contract for Services, Home Depot agreed to indemnify


Westgate for claims brought by third parties against Westgate to the extent that the claims


arise out of or relate to personal injury, death or property damage for any negligent,


intentional, or tortious act or omission of the Home Depot in performing its obligations under


the Contract for Services.


104. Plaintiff has brought a claim against Westgate that arises out of and relates to alleged personal


injuries that, if proven, were caused solely by the negligent acts of Home Depot.
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105. While Westgate denies any liability, negligence, or other wrongdoing, Plaintiff alleges in the


underlying action that the alleged negligence of Westgate proximately caused the injuries


Plaintiff alleges to have suffered.


106. Westgate has tendered the defense and indemnification of Plaintiff’s claim to Home Depot on


three occasions.


107. Home Depot has unreasonably delayed in informing Westgate as to whether Westgate’s


tender will be accepted or denied and continues to do so.


108. By the plain text of the Contract for Services, Westgate is entitled to indemnity from Home


Depot in the underlying suit brought by Plaintiff.


109. Westgate would show and allege that any injuries and/or damages sustained by the Plaintiff


as alleged in Plaintiff’s Complaint, which are denied, are in whole or in part due to, caused,


and occasioned by the negligence, carelessness, recklessness, heedlessness, willfulness, and


wantonness of Home Depot, their employees and subcontractors, or some other party/parties


or non-party/parties over whom Westgate had no supervision or control.


110. Accordingly, pursuant to the Contract for Services, Westgate has the right to tender this claim


to Home Depot, and Home Depot is required to indemnify Westgate and hold it harmless


against Plaintiff’s claims, including but not limited to attorney’s fees, costs and expenses


incurred in the defense of Plaintiff’s action, any sum Westgate is adjudged to owe Plaintiff,


and/or any sum Westgate pays Plaintiff in resolution of his claims


FOR A FOURTH CAUSE OF ACTION
(Equitable Indemnity)


111. Westgate repeats and re-alleges each and every allegation contained in the above paragraphs


as if set forth verbatim herein.


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 A


pr 09 2:32 P
M


 - H
O


R
R


Y
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
2604023







112. A special relationship exists such that Westgate is entitled to equitable indemnity by Home


Depot.


113. Plaintiff filed suit against Westgate asserting that Westgate was negligent in failing to inspect


their premises, among other allegations. To the extent that Plaintiff proves such allegations,


which Westgate strictly denies, then such outcome will be the result of the sole errors or


omissions of Home Depot, their breach of duties of care by and through their employees,


and/or their equitable obligations.


114. Home Depot, not Westgate, is the negligent parties as it relates to the allegations of Plaintiff’s


Complaint.


115. If Westgate is found liable to Plaintiff for damages as alleged in Plaintiff’s Complaint,


Westgate alleges it is without fault and is entitled to judgment against Home Depot for full


and complete equitable indemnity against any such liability, plus costs, expenses, and


attorney’s fees in defending this action.


FOR A FIFTH CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing)


116. Westgate repeats and re-alleges each and every allegation contained in the above paragraphs


as if set forth verbatim herein.


117. Home Depot is aware of the existence of the Contract for Services between itself and


Westgate.


118. Home Depot is aware of Westgate’s assertion of its rights under the Contract for Services,


as well as the plain language of the Contract for Services.


119. Despite the aforementioned, Home Depot has failed to indemnify and hold harmless


Westgate in the underlying lawsuit brought by Plaintiff.
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120. Home Depot owes Westgate duties of good faith and fair dealing in fulfilling its obligations


under the Contract for Services, including but not limited to, indemnifying and holding


harmless Westgate.


121. Home Depot has breached its duties of good faith and fair dealing by, without evidence


and despite the plain language of the Contract for Services, failing to indemnify and hold


harmless Westgate.


122. Home Depot has breached its duties of good faith and fair dealing by, without evidence


and despite the plain language of the Contract for Services, failing to render a decision on


Westgate’s three separate tender letters.


FOR A SIXTH CAUSE OF ACTION
(Contribution)


123. Westgate repeats and re-alleges each and every allegation contained in the above paragraphs


as if set forth verbatim herein.


124. While denying the existence of any duty owed by it to Plaintiff, and while denying any liability


to the Plaintiff in this action for the damages alleged in the Amended Complaint, should


liability be adjudged against Westgate, Westgate hereby demands contribution from Home


Depot pursuant to the South Carolina Contribution Among Tortfeasors Act as codified under


§§ 15-38-10 et seq.


WHEREFORE, Defendant Westgate demands actual, consequential, and punitive damages


against Third-Party Defendant Home Depot U.S.A., Inc., and demands a trial by jury on counts so


triable. Furthermore, having fully answered Plaintiff’s Complaint, Defendant Westgate Myrtle


Beach, LLC, respectfully requests that:


1. Plaintiff takes nothing by this action;
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2. A judgment of dismissal be entered in favor of Defendant;


3. Defendant be awarded the cost of the suit incurred; and


4. Defendant be awarded such other and further relief as the Court deems proper.


Respectfully submitted,
COLLINS & LACY, P.C.


By: s/Andrew T. Smith
CHRISTIAN STEGMAIER
SC Bar No.: 68648
cstegmaier@collinsandlacy.com
ANDREW T. SMITH
SC Bar No.: 103810
asmith@collinsandlacy.com
JUSTIN C. LAWLOR
SC Bar No.: 106649
jlawlor@collinsandlacy.com
Post Office Box 12487
Columbia, SC  29211
803.256.2660 (voice)
803.771.4484 (fax)


ATTORNEYS FOR DEFENDANT
WESTGATE MYRTLE BEACH, LLC


DEFENDANT WESTGATE MYRTLE
BEACH, LLC’S AMENDED ANSWER
TO PLAINTIFF LINDA ACKER’S
COMPLAINT AND THIRD-PARTY
COMPLAINT AGAINST HOME
DEPOT U.S.A., INC.


Jury Trial Demanded


April 9, 2025
Columbia, South Carolina
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Home Depot USA Inc
Home Depot U.S.A., Inc. (3rd Party)


02/13/2026


✔


2024CP2604023


This matter came before the court on Defendant Westgate Myrtle Beach LLC's Third
Party Complaint against Third Party Defendant Home Depot USA Inc.  The Court finds
in favor of Westgate Myrtle Beach LLC against Home Depot USA Inc. in the amount of
$144,650.97 for damages.  Attorney Smith to submit a formal order.


Westgate Myrtle Beach LLC et al


✔


Linda Acker


Horry


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Horry Common Pleas


Case Caption: Linda  Acker VS   Westgate Myrtle Beach LLC , defendant, et al


Case Number: 2024CP2604023


Type: Order/Electronic Form 4


IT IS SO ORDERED


s/ David P. Caraker, Jr.


Electronically signed on 2026-02-13 09:07:56     page 3 of 3
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STATE OF SOUTH CAROLINA 


 


COUNTY OF HORRY 


 


Linda Acker, 


 


          Plaintiff, 


 


 v. 


 


Westgate Myrtle Beach, LLC, 


 


           Defendant. 


 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


FIFTEENTH JUDICIAL CIRCUIT 


 


Civil Action No.:  2024CP2604023 


 


 


ORDER GRANTING THIRD-PARTY 


PLAINTIFF WESTGATE MYRTLE 


BEACH, LLC’S MOTION FOR DEFAULT 


JUDGMENT 


Westgate Myrtle Beach, LLC, 


  


                                 Third-Party Plaintiff, 


 


 v. 


 


Home Depot U.S.A., Inc. 


 


           Third-Party Defendant. 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


 


 


THIS MATTER COMES before the Court on Defendant and Third-Party Plaintiff 


Westgate Myrtle Beach, LLC’s (hereinafter, “Third-Party Plaintiff”) Motion for Default Judgment 


against the Third-Party Defendant, Home Depot U.S.A., Inc. (hereinafter, “Third-Party 


Defendant”), pursuant to Rule 55 of South Carolina Rules of Civil Procedure.  


It appearing that a Third-Party Complaint was filed and a Third-Party Summons was issued 


in this action, and said Third-Party Summons, together with a copy of said Third-Party Complaint, 


was properly served on the Third-Party Defendant;  


And it further appearing to the Court that no Answer, Motion to Dismiss, or pleading has 


been filed by the Third-Party Defendant, and that no extension of time to file pleadings has been 


granted, and that the time for pleading or otherwise defending expired;  
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And it further appearing to the Court that the Third-Party Defendant is in default and has 


been entered according to the Rules of Civil Procedure. An Order for Default was entered by this 


Court on June 25, 2025. Upon the request of the Third-Party Plaintiff, Judgment is hereby entered 


against the Third-Party Defendant in pursuance of the prayer of said Third-Party Complaint.  


NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the Third-


Party Plaintiff have and recover of the said Third-Party Defendant the sum of $144,650.97 in actual 


damages, plus, post-judgment interest at the highest rate allowable by law.  


IT IS SO ORDERED. 


       ____________________________________ 


       The Honorable David P. Caraker, Jr. 


       Fifteenth Judicial Circuit 


Dated: 
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Horry Common Pleas


Case Caption: Linda  Acker VS   Westgate Myrtle Beach LLC , defendant, et al


Case Number: 2024CP2604023


Type: Order/Damages


IT IS SO ORDERED


s/ David P. Caraker, Jr.


Electronically signed on 2026-02-13 09:08:18     page 3 of 3
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EXHIBIT A










































