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In People v. Randazzo, the Supreme Court held:> "Other than for the correction of clerical 

errors, the recall may be ordered on the ground of fraud, mistake or inadvertence. The recall 

may not be granted to correct judicial error." People v. Randazzo, 48 Cal. 2d 484,493 (1957). 

Similarly, in Davis v. Basalt Rock Co., the court affirmed that recall is appropriate where the 

decision results from oversight, neglect, or accident, as distinguished from judicial error. 

Davis v. Basalt Rock Co., 114 Cal. App. 2d 300 (1952). 

III. ARGUMENT

A. The Remittitur Was Issued Through Inadvertence and Mistake of Fact.

A motion to recall a remittitur is the proper remedy where a judgment is improvidently 

granted under a false suggestion or a mistake as to the facts of the case. Haydel v. Morton, 28 

Cal. App. 2d 383 (1938). 

Here, the remittitur .,vas issued based on the appellate court's finding that the damage award 

was unsupported by evidence. However, this finding was a mistake of fact resulting from an 

incomplete record. The court inadvertently failed to consider the evidence of the officers' 

intentional and malicious conduct, which legally justified the punitive aspects of the original 

award. This was not a re-weighing of evidence Gudicial error), but an oversight of the 

existence of the evidence entirely (inadvertence). 

B. Plaintiff's Mental Incapacity Prevented Timely Objection, Rendering the Issuance

Inadvertent. 

The jurisdiction of the court generally ends when a remittitur is regularly issued. Herrlich v. 

McDonald, 83 Cal. 505 (1890). However, a remittitur is not "regularly issued" if the court 

lacks knowledge ofa party's incapacity that prevents them from participating. 

At the time the remittitur was issued, Petitioner was suffering from severe mental 

incapacity/insanity, as detailed in the attached Declaration. He was unable to communicate 

with counsel or understand the proceedings to authorize a petition for rehearing. 
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2. 

3.

I have personal knowledge of the facts set forth herein, except as to those stated on
information and belief, and as to !hos:, I �ieve them to be true. 

_n .. 1 1)0-z.:c� 13@/"'-.�V<1 /11(1�/
Mental lnc

i�
·cy: From [DATE] to the present, }'etitioner � has suffered 

IJ Mi rl1 •-'!,11-{/.ijAr!l/olcrT?"l'Jh//f from [(f iA O IS], a severe mental condition that renders him unable to manage his
affairs or understand legal proceedings.

4. Inability to Participate: During the appellate process leading to the issuance of the

5.

If Is/ 'Z<lZ-'f. remittitur on [DATE], Petitioner was hospitalized/incapacitated and could not
communicate with legal counsel or authorize the filing of a petition for rehearing.
Mistake of Fact: The apgell3H' record relied upon by JJ:ie Cou;:! w� i9c�mj\l�te. It� r, /JyJ,J.,-f(P4.d .afr"¥J1./f,N°f /114#<, /i/d;f IAJl!Ma,/'omitted (DESCRIBE-OMITTED EVIDEN(;E, e.g., Exhibit 12 regarding officer
intent], which was material to the calculation of damages.

6. This declaration is submitted to establish that the remittitur was issued through
inadvertence and mistake offact regarding the Petitioner's ability to participate and
the completeness of the evidentiary record.

,}_e, I declare under penalty of perjury under the laws of the State of [STATE] that the foregoing
is true and correct. / � / fl , L t 

1 � o c;1fe,(.JLbo 0
- c EXECUTED m ,,, 

)v 
")26, at [CITY], [STATE].

[Signature] [PRINT NAME]
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[NAME OF ATTORNEY OR PRO SE APPELLANT] [ADDRESS] [CITY, STATE, ZIP] 
[PHONE NUMBER] [EMAIL ADDRESS] 
IN THE SUPERIOR COURT OF THE STATE OF [STATE] IN AND FOR THE 

COUNTY OF [COUNTYJ-/4'1.'l' t,r/1}1{')/(. 

� □ an individual, PlaintifJlAppellant, /Jn;Mk.Vt0tt/ /IJ/'1,ff/1/ _ II)
eri>1 t4'- J1,,l{A/� f4,JL 'PM¥-d"MtriJ'r �u//l(ffuvl frt..tf(� 1.!!k '--qfFtCER ONE,.OFFICER �o,_q�FICER TH!mE, 0 CERF�� OFFICER'. FIVE, 

-P,?-.J.J/<.. /111-1(/; I.fl. (Ji�f!I �.JJ./_ /l.J,J, lff-!7_//. 'fl"'l}/,:/c.,. and OFFICER SIX, ilidividually and in thefr official capacities as Police Officers, 
Defendants/Appellees. "1 '1? Zu1'6-U>-1Jg:::'10fl'Jl/ &,-Z.)-DDl., j 
Case No.: [TRIAL COURT CASii:tl/O.] Appellate Case No.: [IF ASSIGNED]
APPELLANT'S DESIGNATION OF RECORD ON APPEAL 

TO THE CLERK OF THE SUPERIOR COURT AND TO APPELLEES: 

PLEASE TAKE NOTICE that Plaintiff/Appellant JOHN DOE, pursuant to [Applicable Rule 
of Appellate Procedure, e.g., Rule 8.120 / Rule l0(b)], hereby designates the following 
documents, exhibits, and transcripts to be included in the Record on Appeal in the above­
captioned matter. 
Appellant appeals from the [Judgment/Order] entered on [Date of Order], and requests that 
the Clerk of the Superior Court prepare and certify the record containing the items listed 
below for transmission to the Court of Appeals. 
I. DESIGNATION OF DOCUMENTS

Appellant designates the following filings to be included in the Clerk's Record: 
I. Complaint filed by Plaintiff on [Date], including all exhibits attached thereto. J/1�/ r.J;� 1/q /'t-� z!.1t#fl'
2. 
3. 
4. 

Summons and Return of Service for all Defendants. 
Defendants' Motion to Dismiss filed on [Date].� 1if ,& )11./ � 
Plaintiff's Opposition to Motion to Dismiss filed on [Date].� 'I']/ '2J/�f1 
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5. Pl • "ff' M • � S J d fil d @J�
�]

j JI di th S amt, s obon ,or ummary u gment I e on �j me u ng e tatement

of Undisputed Material Facts. 

6. Defendants' Opposition to Plaintiff's Motion for Summary Judgment filed on

[Date].
t:='Ot-3

7. Plaintiff's Reply in Support of Motion for Summary Judgment filed on [D11te ].
"'Oj.J

8. The Court's Order/Judgment granting/denying [Motion Name] entered on [Date].· 'J/ t 3/-z (j 1-7

9. Notice of �ppeal filed by Appellant on [DateJ.8"/'l.3/1;;1-tJ

10. This Designation of Record on Appeal.

11. [ Any other relevant motions, orders, or minute entries].

II. DESIGNATION OF ORAL PROCEEDINGS (TRANSCRIPTS)

Appellant designates the Reporter's Transcript of the following proceedings: 

I. Hearing on Motion to Dismiss held on [DateJ.1-f-7.,-"1.,o,n

2. Hearing on Motion for Summary Judgment held on [Date]. N fir:,}

3. [ Any other relevant hearings] .. t-,l (j ;-:i

Appellant [has made/will make] arrangements with the Court Reporter for the preparation of 

these transcripts and payment of any required fees. 

III. STATEMENT OF ISSUES ON APPEAL

(Required in some jurisdictions if less than the full record is designated or under rules like 

Fed. R. Bankr. P. 8009 I Fed. R. App. P. IO(b)(3)) 

Appellant intends to present the following issues on appeal: 

I. Whether the Trial Court erred in dismissing Plaintiffs claims for battery and

excessive force based on qualified immunity where Plaintiff alleged facts showing a

violation of clearly established law.

2. Whether the Trial Court erred in failing to apply statutory tolling for the statute of

limitations due to Plaintiffs mental incapacity.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT COURT OF SOUTH CAROLINA 

Bryantavio11S Murray, #356248, ) CIA No,: 1:17-220-RBH-SVH 
) 

Plaintiff, ) 

vs. ) AFFIDAVIT OF JEREMY McCARY 
) 

Geoffrey, RJ.ee, Rank Lt.; Jeremey ) 
McCary, Rank Sgt.; Ronald Cook, Rank ) 
Lt.; and James Tompkins, Rank Lt,, each ) 
being sued in !heir mdMduaJ capacity, ) 

Defeadants. ) 

PERSONALLY APPEARED BEFORE ME, Jeremy McCary, who being first duly sworn, deposes 

and says: 

I. I am an employee of the South Carolina Department of Corrections (hereinafter referred

to as "SCDC"). 

2. I am a Sergeant atMcConnick Correctional Institution (hereinafter referred to as "MCCr').

3. I recall 1!11 incident tiJat occurred on April 8, 2016 at MCCI. On that date, I was a First

�er, who are officer.i who respond to emergency situations in the prison. I heard a call on the

radio for First Respoadeis needed in Unit F-4 and immediately proceeded to that Unit. As_I�

approaching Unit F-4, I saw the Plaintiff coming out of the Unit As I continued to approach, 

Plaintiff was standing outside the Unit waving a knife and stating that he was not going anywhere 

and would kill anyone who tried lo make him. Plaintiff was cursing and belligerent. As I and the 

other First Responders were approaching the Plaintiff, he threw the knife on the top of the building, 

but continued to cUise and us. Plaintiff appeared to be bleeding when we approached him. �:. 

Plaintiff also resisted when we approached him, and it took all ofus to restrain him and place him in 

handcuffs. While we were trying to restrain him. the Plaintiff was yelling "tat-tat-tat," which is a 





1:17-cv-00220-RBH-SVH
Number 4-4-5

Date Filed 05/0411? f.ntr/

STRIC'l' COURT 
IN THE UNITED 

�-r;:� �� sourH CAROLINA
FOR THE DISTRICT 

page l o!Z

Bryantavlous Murray, #356'248, ) 
) 

) 
) 
) 

) 

CIA No.: 1:11-ll0-BBH•SVH

Plaintiff,

vs. 

Geoffrey Wee, Rank Lt.; Jeremey )
McCary, Rank Sgt.; Ronald Cook, Rank )
Lt.· and James Tompkins, Rank Lt., earh )
behig sued ID. their individual capacity, )

Defendanlll. )
)

AFFIDAVIT OF RONALD COOK

PERSONALLY APPEARED BEFORE ME, Ronald Cook, who being first duly sworn, deposes

and says:

I. I am an employee of the South Carolina Department of Corrections (hereinafter referred

to as "SCDC'').

2. I am a Lieun:nant at McCormick Correctional Instiwtion (hereinafter referred to as
"MCCP').

3. I recall ao incident that occurred on April 8, 20 I 6 at MCCI. On that date, I was a FiISI
Responder, who ere officers who respond to emergency situations in the prison. I heard • call on the-

r,:.dio foe First Respooders needed in lllli! F-4 and immediately procecde.d to that Unit As l was
approaching Unit F-4, I saw the Plaintiff standing outside the Unit waving a knife and stating that he
was not going anywhere and would kill anyone who tried to ma.Ice him. Plaintiff was cursing and
beUigereoL As I and the other Filst Responders were approachi.!:fl the Plaintiff, he threw the knif�� but continued to curse w,d us. The Plaintiff also resisted when we

�m. and it took all of us lo restrain him w,d place him in handcuffs. While we were-----·--trying to restrain him, the Plaintiff was yelling .. tat-rat-tat," which is a gang call for the Bloods.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT COURT OF SOUTH CAROLINA 

Page 1 of 2 

Bryantavious Murray, #356248, ) C/A No.: 1:17-210-RBH.SVH 

Plaintiff, 

vs. 

Geoffrey Rice, Rank Lt.; Jeremey 
McCary, Rank Sgt.; Rooald Cook, Rank 
LL• and James Tompkins, Rank Lt., each 
behig sued In their individual capacity, 

Defendants. 

) 
) 

AFFIDAVIT OF GEOFFREY RICE 

PERSONALLY APPEARED BEFORE ME, Geoffrey Rice, who being first duly sworn, deposes 

and says: 

1. I am an employee of the South Carolina Department of Corrections {hereinafter referred

to as "SCDC").

2. I am a lieutenant al McCoonick Comctioaal Institution (hereinafter referred to as

''MCCr').

3. I recall an incident that occurred on April 8, 2016 at MCCL On that date, I was a First

Respoa� who are officers who respond to eme:cgency siruations in the prison. I heard a call on the✓-

radio for First· Responders nct.ded in Unit F-4 and immediately proce,eded to that Unit. As I was
�-----------------------

--

approaching Unit F-4, I saw the Plaintiff standing outside the Unit waving a knife and stating that he
was not going anywhere and would kill anyone who lried to make him. Plaintiff was cursing and
belligerent. As ! and the other First Responders wcre aperoachlng the Plain@, be threw the knife

on the top of the building, but continued co curse and us. The Plaintiff also resisted when we 

approached him and it took all of us to restrain him and place him in handcuffs. While we were 

trying to restrain him, the Plaintiff was yelling "1a1.-1at-1at," which is a gang call for the Bloods. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT COURT OF SOUTH CAROLINA 

Bryantavlous Murray, #356248, 

Plaintiff, 

vs. 

Geoffrey Rice, Rank Lt.; Jeremey 
Mccary, Rank Sgt.; Ronald Cook, Rank 
Lt.; and James Tompkins, Rank Lt., each 
being sued In their Individual capacity, 

Defendants. 

) C/A No.: 1:17-220-RBH-SVH 

) AFFIDAVIT OF JAMES THOMPKINS 
) 

PERSONALLY APPEARED BEFORE ME, James Thompkins, who being first duly sworn, 

deposes and says: 

I. I am an employee of the South Carolina Department of Corrections (hereinafter referred

to as "SCDC"). 

2. I am a Captain at McConnick Correctional Institution (hereinafter referred to as "MCCr').

3. I recall an incident that occurred on April 8, 2016 al MCCI. On Iha! date, I was a FiISt

Responder and heard a call on the radio for First Responders needed in Unit F-4 am! immediately 

proceeded to that Unit. As I was apprnoching Unit F-4, I saw the Plaintiff standing outside the Unit 
:..-----..____. 
waving a knife and stating that he was cot going anywhere and would kill anyone who tried to make 

� Plaintiff was curning and belligerent. As I and the other First Responders were approaching the 

Plaintiff, he threw the knife on the lop of the building, but continued to cwse at us. Plaintiff 

appeared to be bleeding when we approached him. The Plaintiff also r�ted when we approached 

him, and it took all of us to restrain him and place him in h�c�. While we were trying to 

restrain him, the Plaintiff was yelling "tat-tat-tat," which is a gang call for the Bloods. Essentially, 
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IN THE UNITED ST ATES DISTRICT COURT 

FOR THE DISTRICT COURT OF SOUTH CAROLINA 

Bryantavious Murray, #356248, ) 

Plaintiff, ) 

,·s. ) 

Geoffrey Rice, Rank Lt.; Jeremey ) 
McCary, Rank Sgt.; Ronald Cook, Rank ) 
Lt.; and James Tompkins, Rank Lt., each ) 
being sued in their individual capacity, ) 

Defendants. 
) 
) 
) 

CIA No.: 1:17-220-RBH-SVH 

AFFIDAVIT OF JOSEPH STEVENS 

PERSONALLY APPEARED BEFORE ME, Joseph Stevens, who being first duly sworn, deposes 

and says: 

1. I am an employee of the South Carolina Department of Corrections (hereinafter referred

to as "SCDC"). 

2. I am the Major at McCormick Correctional Institution (hereinafter referred to as "MCCI").

In April of 2016, I was a Unit Manager at MCCI.

3. I recall an incident that occuned on April 8, 2016 at MCCL On that date, I was the Unit

Manager in Unit F-4. I saw the Plaintiff in the common area of Unit F-4, and though I did not know

his name, I knew that he did not live in that Unit. MCCI, as well as other Level 3 institutions in

SCDC, have controlled movement. With controlled movement, inmates are not allowed to be in

living units or other areas of the prison unless there is a specific reason and they have been

authorized to do so. Controlled movement is in place for security purposes in order to have better

control over the inmates and to decrease transfer of contraband along with other reasons.

4. I approached the Plaintiff to find out why he was in this Unit. As I approached the

Plaintiff, he became louder and somewhat belligerent and I instructed him to step into the Unit

Manager's office. When an inmate is acting in this nature, it is imperative to separate and isolate

him from other inmates. There is always a concern that inmates acting in this matter will incite

other inmates which can create a dangerous situation for both officers and inmates. Correctional

officers are outnumbered often as much as I 00 to 1, and it is important to separate inmates acting
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in this matter from other inmates to avoid other inmates becoming involved and the situation 

getting out of hand. 

5. The Plaintiff went into the Unit Manager's office. We spoke with Plaintiff about being

out of place and that he would be placed in the Restricted Housing Unit. Plaintiff began cursing 

and stated "I ain't going no f-----· where" and "get the f--- out of my way mother f--·--." I also 

noted the smell of alcohol on the Plaintiff when I approached him. Inmates in SCDC are not 

allowed to have alcoholic beverages, but inmates will use fruit in order to make homemade 

alcohol. SCDC stopped using sugar in order to try and stop inmates from making alcohol, but 

they have used cL'1er substitutes, such as Jolly Rancher candy or jelly, for sugar. 

6. The Plaintiff pushed me and then attacked me. I initially attempted to back away and de­

escalate the situation, but the Plaintiff continued to come toward me, and I was involved in an 

altercation with the Plaintiff. During the altercation, the Plaintiff pulled a homemade knife and 

attempted to stab me with the knife. Another officer called for First Responders, but I fought 

with the Plaintiff for a couple of minutes before any assistance arrived. Before assistance arrived, 

the Plaintiff disengaged and ran out of the Unit. After I was able to collect myself briefly, I went 

out of the Unit after the Plaintiff. 

7. When I next saw the Plaintiff, he was standing outside the Unit waving the knife and

stating that he was not going anywhere and would kill anyone who tried to make him. By this 

time, the First Responders were approaching the Plaintiff, and as they did, he threw the knife on 

the top of the building, but continued to curse and threaten officers. The Plaintiff also resisted 

when the officers approached him, and it took all of the officers to restrain him. While they were 

trying to restrain him, the Plaintiff was yelling "tat-tat-tat," which is a gang call for the Bloods. 

Essentially, he was asking other Bloods to come and help him. Thankfully, no other individuals 

came to assist the Plaintiff against the officers. 

8. The First Responders were able to place the Plaintiff in handcuffs, but even after he was

placed in handcuffs he continued to resist. I cannot recall if the Plaintiff was bleeding when he 

exited Unit F-4, but it is very possible because we were fighting for a couple of minutes. During 

the time that we were fighting in Unit F-4, I was fighting for my life as the Plaintiff had a knife 

and was trying to stab me, and it is very possible that he was injured during this altercation. 

9. After the Plaintiff was placed in handcuffs, he was taken to the Restricted Housing Unit

and was subsequently seen by medical personnel. The Plaintiff appeared to be very intoxicated. 










