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Monday, January 10, 2022

(WHEREAS, this matter was scheduled for a trial, the
defendant appeared along with his attorney of record. The
proceedings began at 9:30 a.m.)

Voir Dire:

THE COURT: The court is calling for trial the case
entitled the State vs. Marc Yasin, if I mispronounce
anything, counsel, y'all let me know, Marc Yasin McKeiver.
Some areas that might be pronounced McKeiver, but it’s M-c-
K-e-i-v-e-r, charged in the bill of indictment by the grand
jury of Dillon County with the offense of trafficking
methamphetamine. To this indictment the defendant has
entered a plea of not guilty and we're gonna seat a jury at
this time for the trial of the case. So I have some
additional questions to pose to you.

Is anybody on the panel related by blood or by
marriage or have any business, social, religious, or
fraternal relationship with Marc McKeiver? And with that
said, I'm gonna ask Mr. McKeiver, if he would, to stand and
let the jury take a look and make sure you, we covered the
question about relationship.

(Whereupon, the defendant stands for the jury panel)

THE COURT: Thank you, sir. You may be, you may,

may be seated. I’11 repeat the question. Anybody on the

panel related by blood or by marriage with Mr. McKeiver or
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have any business, social, religious, or fraternal

relationship with him, if so, we need you to raise your

right hand at this time.

(Whereupon, some jurors raise their hand)

THE COURT: All right, if you’ll come up please.
(Whereupon, the juror comes forward)

THE COURT: And then we'll hear from the next
potential jury as soon as we conclude this.

COURT REPORTER: What’s your number, again?

POTENTIAL JUROR #37: Thirty-seven.

COURT REPORTER: Thirty-seven.

(Whereupon, the juror spoke to the judge at the bench)
THE COURT: You told me earlier that you know him?
POTENTIAL JUROR #37: Mmm, hmm.

THE COURT: How do you know him?

POTENTIAL JUROR #37: We grew up together.

THE COURT: You grew up together?

POTENTIAL JUROR #37: (Shaking of head yes)

THE COURT: Are you related?

POTENTIAL JUROR #37: No.

THE COURT: If you were to be seated on this jury
could you both be fair and impartial to the State as well
as the defendant?

POTENTIAL JUROR #37: I don’t want do any —- have

any ——-—
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okay?

a shi

THE COURT: You don’t want anything to do with it?
POTENTIAL JUROR #37: Uh-Uh.
THE COURT: Okay. We may need you on the next

but if you’ll just stay with us. Don’t leave yet,

POTENTIAL JUROR #37: Okay.

THE COURT: And don’t discuss this with anyone.
POTENTIAL JUROR #37: Okay.

THE COURT: Thank you.

POTENTIAL JUROR #37: You’ re welcome.

THE COURT: What was that number?

COURT REPORTER: Thirty-seven.

MR. BROOKER: Thirty-seven.

COURT REPORTER: What’s your number, ma’am?
POTENTIAL JUROR #90: Ninety.

COURT REPORTER: Ninety?

POTENTIAL JUROR #90: Yes, ma’am.

COURT REPORTER: Thank you.

THE COURT: Good afternoon.

POTENTIAL JUROR #90: Good afternoon. How are you?
THE COURT: How does that question apply?
POTENTIAL JUROR #90: He use to work for me. I was
pping clerk some years ago, he worked at Purdue.

THE COURT: Where was that?

POTENTIAL JUROR #90: Sir?
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THE COURT: Where was that?
POTENTIAL JUROR #90: Where was that —-- at Purdue

Farms in Dillon.

THE COURT: Purdue?
POTENTIAL JUROR #90: Mmm, hmm.
THE COURT: If you were to be seated on this jury,

could you be both fair and impartial to the State as well

as the defendant?

POTENTIAL JUROR #90: Yes, sir. Do I have to be on
this jury?

THE COURT: If you tell me you can be fair and
impartial.

POTENTIAL JUROR #90: I can be fair.

THE COURT: Okay. You’re fine. Anyone else?

(Whereupon, no one is coming forward)

THE COURT: All right. 1I've got some potential
witnesses and I’11, y'all have to update me, counsel, if I
haven’t gotten everybody here. Potential witnesses: James
Martin, with State Law Enforcement Division; as well as,
Alex Blake, who formerly was with Sled now currently with
the FBI; Maribeth McCormack from over at Sled, the State

Law Enforcement Division. Any additional witnesses,

solicitor?
MR. DANIEL: None from the State, judge.
THE COURT: Mr. Brooker?
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MR. BROOKER: Your Honor, potential witnesses would

be Asia Page.

THE COURT: All right.
MR. BROOKER: And Winter Bennett.
THE COURT: Winter Bennett. Anybody on the panel

connected by blood or by marriage or have any business,
social, religious or fraternal relationship with any of
these potential witnesses? If so, we need you to raise your
right hand.

(Whereupon, no one raises their hand)

THE COURT: Anybody on the panel have any personal
knowledge or have developed an opinion about this case, if
so, we need you to raise your right hand but don't make any
comment?

(Whereupon, no one raises their hand)

THE COURT: Does anybody on the panel have any
opinion, any biasness, or any prejudice toward either the
State or the defendant whereby you cannot be a fair and
impartial juror? We need you to raise your right hand but
don’t say anything.

(Whereupon, no one raises their hand)

THE COURT: Does anybody on the panel know of any
reason why you should not serve as a juror on this
particular case, please raise your right hand?

(Whereupon, no one raises their hand)
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THE COURT: Anybody on the jury panel or anyone in
your immediate family currently or in the past been
prosecuted by the Fourth Circuit Solicitor's Office, if so
we need you to raise your right hand?

(Whereupon, no one raises their hand)

THE COURT: Have you or any member of your family
or friend been prosecuted in any jurisdiction for drug
possession, drug distribution or drug trafficking, if so,
please raise your right hand?

(Whereupon, no one raises their hand)

THE COURT: Are any of you or immediate family
member ever been investigated by the State Law enforcement
Division which is commonly known as Sled? The DEA, that’s
Drug Enforcement Agency of the Federal Government? Or any
Dillon County Law Enforcement Agency for any reason, if so,
please raise your right hand?

(Whereupon, no one raises their hand)

THE COURT: Anybody on the panel presently
represented or represented in the past by Attorney Thurmond
Brooker, if so, we need you to raise your right hand?

(Whereupon, no one raises their hand)

THE COURT: All right. Any further voir dire,
gentlemen?
MR. BROOKER: If we can approach, Your Honor?

THE COURT: Yes, sir.
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(Whereupon,

THE COURT:

All right.

a bench conference was held off the record)

12

Have any of you or a family

member or a close friend ever suffered from drug addiction

or you have a family member or friend who's ever suffered a

drug

overdose, 1f so,

but don't say anything until we recognize you?

(Whereupon,

please. I

drug

THE COURT:

COURT REPORTER:
POTENTIAL JUROR #56:
COURT REPORTER:

POTENTIAL JUROR #56:
COURT REPORTER:

POTENTIAL JUROR #56:
addict. Been clean
THE COURT: Okay.
POTENTIAL JUROR #56:
COURT REPORTER:

POTENTIAL JUROR #55:
COURT REPORTER:
THE COURT: Good
POTENTIAL JUROR #55:
THE COURT:

POTENTIAL JUROR #55:

All right.

several jurors raise their hands)

If y'all come forward,

see two hands.

What’s your number?
Fifty-six?

I'm sorry?
Fifty-six.
Fifty-six. Thank you.
I am - brother, a long-term

for about seven years now.

Thank you for coming forward.
Thank you.
What’s your number, sir?

Fifty-five.
Fifty-five.

afternoon.

Good afternoon.

How does that question apply?

My father and a best friend

we need you to raise your right hand
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of mine. My best friend died.
POTENTIAL JUROR #55: Thank you, sir.
THE COURT: To the two jurors, potential jurors

that step forward, in your response to me I need to ask you
this, considering your response to the court, if you were
to be seated on this jury could you be both fair and
impartial to the State as well as the defendant?
(Whereupon, the potential jurors comes forward)

THE COURT: Come forward please. We’ll take you one
at the time. Just keep your distance. We don’t want anybody
getting the Covid. How does it —- tell us about it?

POTENTIAL JUROR #55: What do you need to know
about it?

THE COURT: My question was could you be fair and
impartial towards the State and the defendant and I thought
you said ---

POTENTIAL JUROR #55: No, sir. I'’m not -- my --

the situation 1s kind of sensitive for me.

THE COURT: Okay. Which side could you not be fair
to?

POTENTIAL JUROR #55: The drug-related side.

THE COURT: Thank you.

POTENTIAL JUROR #55: Yes, sir.

(Whereupon, potential juror #56 comes forward)

POTENTIAL JUROR #56: Yes, Your Honor. I think I
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could be fair and impartial to both sides.

THE COURT: Okay. Thank you. All right. Any
further inquiry? One last question, all right, I mentioned
Mr. Brooker, Mr. Shipp Daniel is the assistant solicitor.
He will be representing the State in this. I'll ask you
now, does anybody have any business, social relationship or
fraternal or are you related to either of these gentlemen,
we need to know that?

(Whereupon, a potential juror raises their hand)

THE COURT: Yes, in the back come on up.

COURT REPORTER: What’s your number, sir?

POTENTIAL JUROR #235: Two, thirty-five.

COURT REPORTER: Two, thirty-five? Thank you.

THE COURT: Yes, sir?

POTENTIAL JUROR #235: Mr. Daniel’s family is a good

friend of mine, long-lasting friend.

THE COURT: All right. You know Mr. Daniel?
POTENTIAL JUROR #235: Yes.
THE COURT: All right. The fact that you know his

family and you know him, if you were to be seated on this
jury, can you be both fair and impartial towards the State
and the defense?

POTENTIAL JUROR #235: T don't think I'd want to get
put in that position. I really don't. I don't think I

would, but you don't know what happens in the middle of a
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trial.

THE COURT: All right. I’'1l1 ask you again, think
about it a minute. If you were to be seated on the jury,
can you be both fair to the State and the defense?

POTENTIAL JUROR #235: I probably couldn’t.

THE COURT: Okay. All right. Just to we used
capsules and you had physical little papers you’d put in
the capsule and we’d draw a jury. Now, in the computer
world we do it by random selection on the computer. As your
number is called, we need you to come around, get right
here in front of Mrs. Hyatt at the bar up here. That'’s
called a bar. This is called a bench. Come right in front
of the bar, turn and face that way toward the attorneys and
we will who’s seated and who is not.

Jury Selection:

THE CLERK: Juror number 14, Michael B. Berry.

(Whereupon, a white male comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please present Mr. Berry.
THE CLERK: Defendant?

MR. BROOKER: Please seat the juror.
THE COURT: If you’ll come over.

THE CLERK: Excuse me?

MR. BROOKER: I'm sorry —-—-—

THE COURT: I’'m sorry. He said seat. Yeah, we need
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you around here.

THE CLERK: Tracy D. Moody, number 182.
(Whereupon, a white female comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please present Ms. Moody.

THE CLERK: Defendant?

MR. BROOKER: Please seat the juror.

THE CLERK: Have a seat in the jury box please.
Number 21, Shalanda Blakely.
(Whereupon, a black female comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please excuse Ms. Blakely for services
in this case.

THE CLERK: You’re excused, ma’am. You can go have

a seat back out there. Number 90, Larita T. Harris.
(Whereupon, a black female comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please excuse Ms. Harris for services
in this case.

THE CLERK: You’re excused, ma’am. Number 10,
Matthew P. Batten.

(Whereupon, a white male comes forward)

THE CLERK: What saith the State?
MR. DANIEL: Please present, Mr. Batten.
THE CLERK: Defendant?
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THE CLERK:

J. Bozeman.
(Whereupon, a white
THE CLERK:

MR. DANIEL:
THE CLERK:
MR. BROOKER:

THE CLERK:
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Please excuse this juror.

You’ re excused, sir. Number 28, Candice

female comes forward)

What saith the State?
Please present Ms. Bozeman.
Defendant?

Please present the juror.

Have a seat in the Jjury box please,

ma’am. Number 11, Tiffanie A. Beck.

(Whereupon, a white
THE CLERK:
MR. DANIEL:
THE CLERK:
MR. BROOKER:
THE CLERK:
(Whereupon, a white
THE CLERK:
MR. DANIEL:
THE CLERK:
MR. BROOKER:
THE CLERK:
Cooper, Jr.
(Whereupon, a black

THE CLERK:

female comes forward)

What saith the State?

Please seat, Ms. Beck.
Defendant?

Please present the juror.
Number 185, Hannah P. Mumford.
female comes forward)

What saith the State?

Please present, Ms. Mumford.
Defendant?

Please excuse, Ms. Mumford.

You’ re excused, ma’am. Number 53, David

male comes forward)

What saith the State?
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MR. DANIEL: Please present Mr. Cooper.

THE CLERK: Defendant?

MR. BROOKER: Please present the juror.

THE CLERK: I didn’t hear him.

MR. BROOKER: Please present the juror, I apologize.

THE CLERK: Okay. Have a seat in the juror box.
Number 187, Adrian S. Nelson.
(Whereupon, a black male comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please seat Mr. Nelson.

THE CLERK: Defendant?

MR. BROOKER: Please seat the juror.

THE CLERK: Have a seat in the jury box please,
sir. Number 120, Nazia A. Johns.

MR. BROOKER: I apologize, what number was that,
again?

THE CLERK: One twenty.

MR. BROOKER: Thank you.

THE CLERK: You’re welcome.
(Whereupon, a black female comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please excuse Ms. Johns for services in

this case.
THE CLERK: You’re excused, ma’am. Number 195,

Chiguita W. Pernell.
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(Whereupon, a black female comes forward)

THE CLERK:
MR. DANIEL:
THE CLERK:
MR. BROOKER:
THE CLERK:
ma’am. Number 119,
(Whereupon, a white
THE CLERK:
MR. DANIEL:
THE CLERK:
MR. BROOKER:

THE CLERK:

What saith the State?
Please present Ms. Pernell.
Defendant?

Please present the juror.

Have a seat in the juror box please,

Mary S. Jenkins.

female comes forward)

What saith the State?
Please present Ms. Jenkins.
Defendant?

Please present Ms. Jenkins.

Have a seat in the jury box please,

ma’am. Number 97, Bobby C. Henderson.

(Whereupon, a white
THE CLERK:
MR. DANIEL:
THE CLERK:
MR. BROOKER:
THE CLERK:
Mean R. Mclellan.
(Whereupon, a black
THE CLERK:

MR. DANIEL:

male comes forward)

What saith the State?

Please present Mr. Henderson.
Defendant?

Please excuse Mr. Henderson.

You’ re excused, sir. Number 178, Zi

male comes forward)
What saith the State?

Please excuse Mr. Mclellan for the

services in this case.
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THE CLERK: You’ re excused, sir. Number 227, Joseph
Tart.

(Whereupon, a white male comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please present Mr. Tart.

THE CLERK: Defendant?

MR. BROOKER: Please present Mr. Tart.

THE CLERK: Have a seat in the jury box please,

sir. Number 31, Robert L. Bridges.

(Whereupon, a white male comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please present Mr. Bridges.

THE CLERK: Defendant?

MR. BROOKER: I apologize, i1if you can excuse me for

just a second. Please present Mr. Bridges.

THE CLERK: Have seat in the jury box please, sir.
Number 36, Jaymie L. Butler.
(Whereupon, a white female comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please excuse Ms. Butler for the
services in this case.

THE CLERK: You’re excused, ma’am. Number 199,
Robert E. Poston.
(Whereupon, a white male comes forward)

THE CLERK: What saith the State?
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THE CLERK:
MR. BROOKER:
THE CLERK:

A. McInnis.
(Whereupon, a black
THE CLERK:

MR. DANIEL:

THE CLERK:

MR. BROOKER:

THE CLERK:
Number 100, Tiffany
(Whereupon, a white

THE CLERK:

MR. DANIEL:

THE CLERK:

MR. BROOKER:

THE CLERK:
Walter B. Long.
(Whereupon, a white

THE CLERK:

MR. DANIEL:

THE CLERK:

MR. BROOKER:

THE CLERK:
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I have no challenge.
Defendant?
Please excuse, Mr. Poston.

You’ re excused, sir. Number 171, Rachel

female comes forward)

What saith the State?

I have no challenge for cause.
Defendant?

Please present Ms. McInnis.
Have a seat in the jury box, ma’am.
Hodges.

female comes forward)

What saith the State?

I have no challenge.
Defendant?

Excuse Ms. Hodges.

You’re excused, ma’am. Number 148,

male comes forward)

What saith the State?

I have no challenge.

Defendant?

We have no challenges for cause.

Have a seat in the jury box please,
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THE COURT:

22

All right. With the Covid situation

were gonna expand the alternates as to four.

THE CLERK:

MR. BROOKER:
Two us?

THE COURT:

THE CLERK:
(Whereupon, a white
THE CLERK:

MR. DANIEL:

THE CLERK:

MR. BROOKER:
of this trial.

THE CLERK:
Bobby D. Jones.
(Whereupon, a white

THE CLERK:

MR. DANIEL:

THE CLERK:

MR. BROOKER:

THE COURT:
please. Number 154,
(Whereupon, a white

THE CLERK:

Yes, sir.

That’s two and one, right? One, State?

Correct. Per alternate

Number 56, Allison S. Danielle, Daniel,
female comes forward)

What saith the State?

Please seat Ms. Daniel.

Defendant?

Please excuse Ms. Daniel for purposes

You’re excused, ma’am. Number 127

male comes forward)

What saith the State?

Please present Mr. Jones.
Defendant?

Please present the juror.

Have a seat in the alternate seat
Carmen L. Mann.

female comes forward)

What saith the State?
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DANTIEL:

CLERK:

BROOKER:

CLERK:

Drapier McNeil.

(Whereupon, a black

THE

MR.

CLERK:

DANTIEL:

in this case.

THE

CLERK:

Samuel Dean Watts.

(Whereupon, a white

THE

MR.

THE

MR.

THE

CLERK:

DANTIEL:

CLERK:

BROOKER:

CLERK:

(Whereupon, a white

THE

MR.

THE

MR.

THE

MR.

a minute.

CLERK:

DANTIEL:

CLERK:

BROOKER:

COURT:

DANTIEL:

23
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Please seat Ms. Mann.
Defendant?
FExcuse Ms. Mann.

You’re excused, ma’am. Number 179,

male comes forward)
What saith the State?

Please excuse Mr. McNeil for services

You’ re excused, sir. Number 235,

male comes forward)
What saith the State?
I have no challenge.
Defendant?

Excuse Mr. Watts.
Number 115, Kimberly A. Jackson.
female comes forward)
What saith the State?
I have no challenge.
Defendant?

Excuse Ms. Jackson.
Nope.

Your Honor, can we talk about that for
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That’s two. The juror will be seated

unless there is a challenge.

THE

MR. BROOKER:

THE

THE

78, Emma M. Goings.

(Whereupon,

THE

CLERK:

COURT:

CLERK:

COURT:

a black

Right.
There is no challenge for cause.
Okay.

Be seated in an alternate seat. Number

female comes forward)

These strikes on the alternates get

confusing. Just keep in mind is two and one for each

alternate.

MR.

THE

THE

MR.

MR.

THE

MR.

THE

MR.

THE

seats please,

(Whereupon,

THE

MR.

BROOKER:

COURT:

CLERK:

BROOKER:

DANTIEL:

CLERK:

DANTIEL:

CLERK:

BROOKER:

CLERK:

CLERK:

DANTIEL:

ma’ am.

a white

For each alternate.
Otherwise, you get confused.
What saith the State?

What number is she?
Seventy-eight.

Seventy-eight.

Please present Ms. Goings.
Thank you. Defendant?

Present Ms. Goings.

Have a seat in one of the alternate
Number 246, Tonya M. Woodle.
female comes forward)

What saith the State?

Please excuse Ms. Woodle for services
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in this case.

THE CLERK: You’ re excused. Number 6, Latoria M.
Alls.

MR. BROOKER: I apologize, what’s that ---

THE CLERK: Number 6.

MR. BROOKER: Thank you, ma’am.
(Whereupon, a black male comes forward)

THE CLERK: What saith the State?

MR. DANIEL: Please present Ms. Alls.

THE CLERK: Defendant?

MR. BROOKER: Please present Ms. Alls.

THE CLERK: Have a seat in the alternate seat.
Thank you.

THE COURT: All right. Ladies and gentlemen of the

jury now that the jury selection is complete. You've had a
few minutes to reflect on all the proceedings up until this
point and I’11 now ask you, does any juror feel that they
cannot be fair and impartial to both the state and the
defense in this case? Please raise your right hand but
don't make any comment.

(Whereupon, no one on the jury raised their hands)

THE COURT: All right. Counsel?
MR. DANIEL: I beg the court’s indulgence.
THE COURT: I guess I should go ahead and say any,

any matters of law concerning jury selection at this point?
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MR. DANIEL: None from the State.

MR. BROOKER: We have no challenges to the jury, Your
Honor, jury selection.

THE COURT: Thank you, gentlemen. What time do we
need to have the jury back, gentlemen?

MR. DANIEL: May we approach about that?

(Whereupon, a bench conference is held off the record)

THE COURT: All right. Ladies and gentlemen, we,
obviously, have other matters we have to handle this
afternoon since it's the first day of the term. So what
we’re gonna do is we’re gonna ask you all to go home and
relax, get a good night's sleep and be back here at 9:30 in
the morning. Report to the jury room that the staff will
show you that you report to. Listen to me very carefully,
do not allow anyone to approach you in any, shape, form or
fashion and try to discuss this case with you. That would
be highly improper for that to happen. You are to try this
case on evidence and the testimony that’s presented in
court. Do not even discuss this case with family members.
All right. Approaches may take many different forms. It can
be in person. It could be by interne. It could be by
telephone call. It could be a third person that another
person may put up to it. Should anybody make an attempt to
communicate with you or try to influence you about service

on this jury, do not discuss it with them and immediately
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notify the sheriff's department of any such attempt. Please
avoid any local press coverage until this case is
completed. Don't mind you watching national news, but any
local press coverage, they usually pretty fair in their
coverage, but something might be said that unduly influence
you. Like I said the case is to be tried on the evidence
and the testimony presented here.

All right. We will see at 9:30 in the morning, but
before I say that finality, anything of the jury before

they are dismissed for the evening?

MR. DANIEL: Nothing from the State.
MR. BROOKER: Nothing from the defense, Your Honor.
THE COURT: All right. You will be put under oath

in the morning. Let’s see I can go ahead while I'm thinking
about it, Mr. Long, you are the last regular juror drawn, I
will go ahead and name use the foreperson for the jury.
Okay.

All right. We’ll see you in the morning. Everybody
else remain seated while the Jjury departs. The court staff
will show you where to report in the morning.

Yeah, don’t leave any personal belongings in the
court.

(Whereupon, the jury exits 3:30 p.m.)
THE COURT: All right. What else do we need to do?

MR. DANIEL: After you let the jury loose we do have
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1 a couple of pretrial matters, I believe, that need to be

2 heard.

3 THE COURT: All right. With that said we appreciate
4 you coming in. Make sure you got that telephone number. We
5 will need you to call in tomorrow evening. We don't need to
6 call back in this evening. Call in after five - will that

7 be all right or do we want to say 5:30?

8 MR. DANIEL: Five o’clock will be fine.

9 THE COURT: We need you to call in to that number
10 to get an update as to when and if we may need you. All

11 right. Make sure you got that telephone number. With that
12 said once you have that number y'all are free to go with

13 the thanks of the court one more time for coming in and

14 being willing to help. And we may need you later on in the
15 week. The jury is dismissed.

16 (Whereupon, the jury panel exits 3:35 p.m.)

17 THE COURT: All right. The jury is clear.

18 MR. DANIEL: Your Honor, if it pleases, the court?
19 actually, these two —- well a couple of -- can they do
20 their plea first?
21 (Whereupon, the court takes up another matter not related
22 to case)
23 Motion:
24 MR. DANIEL: Your Honor, if it pleases, the Court?

25 We’ re back on the record on the State versus Marc McKeiver
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case. The defense has a motion or two. Maybe one we can
handle now. One we might need to wait for a witness to get
here tomorrow, but I think that in order for the court to
fully understand what these motions are going to be, and
I'm aware of it. Mr. Brooker and I have talked about it.
It might help for me to just briefly kind of summarize what
this case is about and what we're doing.

I gave the court and defense some form of a trial
brief just to kind of let you know what's going on. This is
a trafficking in meth case. As the court is well aware
under Section 44-53-375 (c) (3). This 1s, because of the
weight of the drugs, is a mandatory 25 years sentence if
convicted and a mandatory $50,000 fine if convicted. I want
to put on the record that in December we had a hearing, a
status conference, pursuant to an email that I sent to Mr.
Brooker on Friday, October 22"¢, October 22" of last year.
Mr. Brooker and I had multiple conversations about this
case. Mr. McKeiver has several sets of charges from
multiple days, several undercover buys. There's a few
search warrant executions. There has been some weapons
charges. So my offer on all of his charge, I think he was
looking at - if you add it all up - something like a 150
years, 125 years, 150 years something like that, if you add
everything up and run it consecutively. I offered back in

October, a negotiated term of 17 years. Then Mr. Brooker
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talked me down to 15, so 15 is where I stopped. That offer
was valid through our December 6 term of court. We had a
status conference on December 9, I believe it was, the
Thursday of that week and Mr. McKeiver had until sine die
of that week. So we had until Friday afternoon, we had
court all five days that term. He had until the end of
court. We gave him his TIA notice. We put all this on the
record then, but I just, since we have a clean record here,
I wanted that also noted, he did not come back in to plead
that Friday so the offer at that time was formerly rejected
so here we are.

It is the State's intention to try, of course, this
case this week. And then based on the outcome of this case,
will go to the next one, and then the next one, and then
the next one and so forth, until we exhaust all of his
charges. That’s what we have to do with anybody who is
charged with multiple crimes. About this case and again, I
think factually, it's important that the court know before
you hear these motions a little bit about, a little bit
about what's happening.

On September 9, 2019 law enforcement, Sled, the DEA,
sheriff's department, police department, several agencies
had this joint task force. Mr. McKeiver was the “A target”
of that task force. There were several of the targets they

went after and Mr. McKeiver was one of them. They had a
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confidential informant who was working with law
enforcement. This confidential informant is now dead. He
was murdered in an unrelated situation a while ago. The
confidential informant met with law enforcement on
September 9" at whatever meeting location they had. The
confidential informant was searched by Sled agents. He had
to make sure he didn't have any drugs, money, weapons,
anything on him. He did not. They outfitted him with a
camera. They get in the car. An undercover Sled agent drove
the under, drove the confidential informant to Mr.
McKeiver’s house. On the, I believe it was all the way to
the house, it was either right before they got the car to
go and all the Sled agents were around or once they got in
the car - we’ll clear that up tomorrow - at least two phone
calls were placed from confidential informants phone to Mr.
McKeiver phone. Mr. McKeiver answers. They have a
conversation that was on speaker phone and the sled agent
heard the conversation where the CI was setting up the buy
that was to take place shortly, thereafter. Sled agent
drives confidential informant to the house. Broad daylight.
Let's confidential informant out in the front yard.
Confidential informant walks up - and you see all this on
video - walks up to the door and Mr. McKeiver answers the
door. Mr. McKeiver takes the confidential informant back to

a back bedroom. You see in the, in the video, it’s a little
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blurry, this particular part of it, but you see something
that looks like a plastic bag in Mr. McKeiver’s hand to CI,
has some sort of conversation. The only -- there's only one
other person that is visible in the video and that is the
defendant’s girlfriend, Winter Bennett, who’s on the
defense witness list. There’s some kind of conversation
that’s really not relevant to anything, but happens between
these parties when they're in there. Confidential informant
returns to the sled agent’s car. He's only in the house
for, I mean, not even two minutes. When he returns to sled
agent’s car he gives the Sled agent, two bags of pastel
colored oddly shaped pills. These pills were sent to Sled
and they turned out to be methamphetamine, 134, 136 grams
of methamphetamine.

Law enforcement issued a search warrant on Mr.
McKeiver’s Snapchat account. He is quite active on
Snapchat. I'm going to show you what's been marked - again
this is not arguing anything I'm just telling you so you
know what you're about to hear from the defense. This is a
photograph, this is State’s 6 pre-marked State’s Exhibit 6,
this is a photograph of two bags of pastel colored pills
that the CI brought from McKeiver’s house and gave to law
enforcement, which we contend were sold to the CI by Mr.
McKeiver. That same day, September 9, 2019, Mr. McKeiver

posted on his Snapchat what I'm showing you State's Exhibit
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5, these are pastel colored pills and same kind of
wrappings. They’re tied the same way it appears. He posted
this at least twice on September 9 alone the same day he
sold these two bags of pills to the confidential informant.
He also posted, I’'m showing you State's Exhibit 4 a few
pictures of himself on that same day. Without getting, I’'11
reply to Mr. Brooker’s argument after he makes it, but
that's the case from the State. It is -- even with a dead
CI we have a video that depicts defendant, we have a
undercover Sled agent who hears a phone conversations so he
can testify to it because I believe that the evidence will
show that the undercover agent was aware of Mr. McKeiver’s
voice because of pursuant to that search warrant where we
got those, those Snapchat pictures also collected were 330
photographs and 135 videos and 598 text messages. A ton of
pictures of the defendant. Most of these are pictures of
similar bags of drugs that look identical to the ones
seized or collected from law enforcement. Several pictures
of him with guns. There are several offers to sell drugs in
all of these photographs. There’s offers, there’s offers to
sell drugs in the, in all the Snapchat messages that we
have. It really was on operation that was conducted, a
large part at least, through Snapchat and we have all that.
Pursuant to recent case law the State is not intending to

introduce all these other pictures because it's, it would
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be extremely prejudicial given all of these pictures of
defendant with drugs with stacks and stacks of cash, plenty
of weapons. I think that'd be too prejudicial. And I don't
think it's fair.

However, if identity becomes an issue, and I guess
we're about to find that out, but if identity, in other
words, 1f the defense says, “this wasn't his account” or
which by the way it’s, it’s Duke and some other letters
that he goes by, Duke, that’s the name of the account, um,
if the defense tries to say this is not his account, then I
believe that will open the door for us to get in to a bunch
of these photographs. At least, the ones where he post of
himself. We’ll try to sift through the ones that don't have
illegal substances in them. But the State is prepared if
that’s where the defense goes to walk right through that
door that the defense may open with that argument. That's,
that's one of the issues. But Mr. Brooker can, obviously,
he can articulate for the court whatever his arguments are.
But I think it's important for the court to know that's my
case. I’'ve got nothing to hide. That’s the State’s
presentation. The only thing I might add to this may be
like I just said some other photographs based on the
defense argument. If the defense wants to stipulate this is
account, great. We don't have to get into all of these

other pictures. But if the State, but if the defense argued
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that this was not his account, then I think that will allow
me to get into multiple photographs, multiple messages, and
other things which they may not want to do, but we'll see
what happens. But that's -- I think it's important that you
know where we are.

THE COURT: All right. With that statement and
your brief that Mr. Brooker has before we get in to these
matters of law, Mr. Brooker, I guess I'm directing this to
you more so, now that you’ve got a better understanding
where the State is coming from. Do you feel that you need a
few minutes to speak with your client to see if there may
be some kind of resolution of this case?

MR. BROOKER: I don't 1if there is, Your Honor,
because I think there is no offer on the table. I think the
offer expired in December. So I don’t think there’s any
offer for us to even accept,

THE COURT: Solicitor, any offer out there?

MR. DANIEL: We hadn’t to talked about it anything,
but the 15 years is certainly not on the table anymore. And
Mr. McKeiver wasn't interested 15 years earlier, so I don't
know how he’d be interested in something greater than that
today. It would be greater than that. This charge, as the
court as well aware, is it mandatory 25 years and $50,000
because of the amount of drugs, the 100, 200 grams. If we

were to, if I were to drop it down the trafficking that
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under 100 grams, the sentence for that is 7 to 25 so it
certainly greatly reduces his exposure. But we would have
to come up to some negotiated number that would be higher
than 15. If he's interested, I'll be glad to have that
conversation with him, but I’'d be real surprised.

THE COURT: I’11 be glad to send y'all out to talk.
MR. BROOKER: Probably from my previous conversations

with, Your Honor, I think anything greater than 15 years I
think he's expressed to me on numerous occasions that he
has no interest in such an offer. And it's my understanding
that any offer would be, would be greater, greater than the
15 years so I don’t think there’s ---

THE COURT: All right. Let's cut to the chase,
would 15 do it? I know you're not bound to do it. There's
nothing, no control I have over it. It would have to be
strictly, at this point time, both of you know your cases
and any use or any possibility of discussing 15, at this

juncture?

MR. DANIEL: No, sir, not from the State.
THE COURT: All right.
MR. DANIEL: We don’t -- and I just want to say for

the record, we don't, I'm not in the practice of making
offers months ahead of trial. That offer is rejected. We do
all this work. And then here we are Monday morning at trial

and he gets the same benefit that I offered before, I can
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come down from 25 but I -- listen, I've talked to Mr.
McKeiver many times in my career. I’ve got no personal
issue with him. We had, we had a great conversation in
December when Mr. Brooker invited me in the room to talk
with him about this case and about what my presentation at
trial was going to be, and he, Mr. McKeiver said - I'm not
divulging anything of secret - he said, Ship I Jjust don't
think I can signed up for 15 years and I understand, 25 is
a whole lot more than 15. And it’s possible with a great
lawyer he might walk out of here with nothing. But if he's
not, the court, obviously, your hands are tied, it’s 25 and
that 85% violent offense. So while 15 was a lot, again, I
can't give him 15 now. We can talk something less than 25,
but it's not gonna be 15.

THE COURT: All right. Well, you are correct, I
don't have any leeway to try, to try to help in any form or
fashion with the particular charge that's going to the
juror most likely so. And y’all, I mean, if you think 16,
17 or whatever might do it then y'all talk and if that’s
out of the question then let's hear this out.

MR. BROOKER: I, Your Honor, I think he just advised
me that, that he doesn’t have an interest in that offer.

THE COURT: Okay. All right. What you got?

MR. BROOKER: Your Honor, we have a least a few

motions that we need to deal with, pretrial motions, and
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specifically, these motion deal with the suppression of
evidence that I think the State intends to introduced at
trial. I think some of these, we may already agree on. And,
of course is that so they may be very brief, but I’'11l put
them on the record. And, obviously, if I’'m incorrect, then,
you know, then Mr., Mr. Daniel can correct me.

I think in light of what Mr. Daniel indicated is that
this was a control buy that was set up on September 9,
2019. And of course, they used a CI. And, of course, that
CI is no longer available because he is deceased. So the
first motion that we would have would be as is that any
testimony or a statement and I think that CI did give a
statement to law enforcement, so any statement that CI
gave, and of course is, that would include any written
statement. It would include any statement that the CI gave
I think on the audio, on the audio/video recording that,
that evidence would need to be suppressed. Because in order
for that evidence to be admitted, then of course, the CI
would have to be available. It is testimony or evidence.
It’s not non- testimony in evidence. And so and, and of
course, there's case file out there that, basically, that
that CI would have to be available for cross-examination.
Obviously, in this particular situation the CI is not
available. So I'm assuming that any statements that were

made, that was made by the CI whether written statements or
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either recording statements, and that would include any
statements that was made by the CI on the video should be
suppressed.

MR. DANIEL: The State intends to show the video,
but mute the video and so we don't plan to show any or let
anybody hear any audio from the video recording made by the
CI’s camera.

THE COURT: Okay.

MR. BROOKER: So I think if my statement is correct,
then, of course, the testimony would be, would be that the
State agrees that the audio, any audio statement, any, any
statement made by the CI is suppressed.

MR. DANIEL: On the video that was recorded on the
CI's camera. What we're going to show on that big screen
with the CI getting out of the sled car, seeing Mr.

McKeiver, any audio that's underneath that video will be

muted.
MR. BROOKER: Okay.
THE COURT: Okay.
MR. BROOKER: The next issue that we're going to deal

with Your Honor, and obviously, this is a novel one, but of
course is, that I’ve been making this argument I think in a
lot of my cases, and of course, you know, for purposes of
the record, we're making a motion, Your Honor, to suppress

the audio based upon a violation of his Fourth Amendment
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1 Rights.

2 And this argument is based Your Honor, ---

3 MR. DANIEL: Suppress the audio or video?

4 MR. BROOKER: Excuse, I'm sorry, suppressed the

5 video. And I think we've already agreed that the audio is
6 suppressible. We suppress the video on hisself based upon

7 that the use of the video by law enforcement violates the

8 Fourth Amendment to South Carolina, to the Federal

9 Constitution, and of course is, that South Carolina is

10 equivalent, South Carolina is constitutionally equivalent
11 to the Fourth Amendment. And Basically, Your Honor, very

12 briefly is that we all know that the Fourth Amendment,

13 basically, says is, is that law enforcement is prohibited
14 from searching or seizing any property in which an

15 individual having expectation of privacy, you know, unless
16 it is, unless that search or seizure is done by a warrant
17 secured by probable cause unless there is an exception to
18 the warrant requirement. In this particular situation what
19 law enforcement did, and of course, this i1s done on a
20 regular basis and I imagine this is going to be a novel
21 issue, 1is that law enforcement has a CI, and course, that
22 CI works for law enforcement. There is a case out there,
23 Your Honor, and I don't have the case with me, but I’ve ran
24 across it in connection with another case that basically

25 says, “that when a law enforcement uses a confidential
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informant that that confidential informant becomes an agent

7

of law enforcement.” Specifically, because law enforcement
directs and controls the conduct of that confidential
informant. So when that confidential informant is acting
that confidential informant is acting under cover of state
law. He is acting as an agent of law enforcement. And I
think there is a case out there that makes that clear. So
the question then becomes, is, is that, at least our
argument is, 1is law, that confidential informant under at
least in theory, would not be able to do anything that an
law enforcement officer would not, wouldn't be able to do
him or herself under the same circumstances. So we're
arguing that the law enforcement officer, I cannot escape
the, the protection of the Fourth Amendment by simply
saying well we will take a private citizen, and of course
is, 1s that, that works for us and we will then direct and
control that private citizens authority, and of course,
send that private citizen into a place to conduct a control
buy without a search warrant to do something that we would
not be able to do ourselves. And our argument is that you
can't do that. When that confidential informant walks into
-- if a control buy is conducted on the outside, if it’s
conducted on the outside of a house, but then of course,
there is no expectation of privacy. And of course, the wire

that’s being worn by that confidential informant and I
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think, Your Honor, is that my understanding is that, with
that wire that video and audio is a live feed video and
audio, which means that law enforcement is seeing
everything that the confidential informant sees. Okay. So
when the confidential informants then walks inside of a
house and when that confidential informant walks inside of
a private residence and that confidential informant who is
now an agent to law enforcement is wearing a wire and it's
a live wire and law enforcement is on the other hand, and
law enforcement is watching everything that’s happening so
every move that that confidential informant makes law
enforcement is looking on the interior of that person's
house. If he walks into the bedroom law enforcement sees
into the bedroom. If he walks into the dining room law
enforcement has a, has a view in the dining room. If he
walks into the kitchen law enforcement is seeing
everything. Law enforcement, through technology, has been
brought into the interior of a private citizens residence
without warrant or without permission, or any other
exception to the warrant requirement. And of course, this
is a control buy that was conducted on the interior of the
home with law enforcement on a live feed watching
everything that goes on and has, even though they were not
physically, they were technically brought into the interior

of the home.
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Now, physically law enforcement would not have been
able to enter that home under those circumstances, unless
they had gotten permission, unless they had gotten a
warrant. So the question then becomes is, i1s that whether
or not law enforcement can do something through technology
that they would not be able to otherwise physically do. If
a law enforcement officer could not physically enter the
home and the Fourth Amendment would prohibit that law
enforcement from physically entering the home, the question
then is, that can the law enforcement use technology to
bring him or herself on the inside of a home and see the
same thing that they would see if they were physically
present? We believe that that happened in this particular
case. We believe that there is no exception, there is no,
there was no warrant that was obtained. There is no
exceptions to the warrant requirement underneath the Fourth
Amendment from South Carolina equivalency that is
available. So we believe that that video represents the
violation of his Fourth Amendment Constitutional Rights and
South Carolina equivalency. And also I think underneath the
South Carolina Constitution in addition to requiring a
warrant for search and seizure, South Carolina provides an
additional protection that the, you know, that the United
States Constitution doesn't provide. South Carolina

basically says, that you have to have a warrant for to
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enter someone's home to search or seize and South Carolina
provides also the additional protection against invasion of
privacy underneath its equivalency. And so in this
particular situation of the way in which that audio camera
was used would be a violation of these constitutions and
specifically in violation of the Fourth Amendment Right
against unreasonable search and seizure without a warrant,
but also a violation, specifically under South Carolina's
Constitution that prohibits against violation of someone's
privacy rights under that constitution.

Now, I don’t know, Your Honor, whether or not you want
me to move on or you want Shipp to address these as we go

along one by one?

THE COURT: Let’s hear from the State.
MR. BROOKER: Thank you, Your Honor.
MR. DANIEL: Thank you, Your Honor. If it please,

the Court? Mr. Brooker mentioned several times this is a
novel argument and I realize he's got to, he's got to put
whatever argument he can. But this is a novel argument
because CI’'s are used all the time or all over the place in
every municipality and every Jjurisdiction in this country.
We have -- Mr. Brooker said that he had some case about
something, but he couldn't recall the case. I can't argue
against the case that I don't know what the case is. But

there is, there’s a body of case law about the use of
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confidential informants both on the federal and the state
levels including this, quote, “An informants controlled buy
of drugs can constitute probable cause to issue a warrant.”

And that's U.S. vs. Clvburn, 24 F.3d 613. That's a Fourth

Circuit Federal case from 1994 which is also cited by State
v. Depree. A South Carolina case, Court of Appeals 2003.
That's 583 S.E. 2d 437. And that's, that sentence goes on
to say, “even if the informant is of unknown reliability”,
which is a Supreme Court case, a United States Supreme
Court case from 1983. And that's just one example or well,
three examples of how confidential informants are commonly
used in law enforcement investigations. No warrant is
required for a confidential informant to go inside a house
whether there's a live feed or not. That's just not the
law. But -- and I understand Mr. Brooker’s is making, and
he said it, a novel argument but that's just, he's just
wrong on the law.

THE COURT: All right. What flies in the face of
your argument, Mr. Brooker, is the fact that if you had to
get a warrant for a CI to go in and make a buy, you got to
serve that warrant and no supplier of drugs is gonna sell
somebody drugs or give them drugs after a warrant has been
served on them so, I mean, that -- I understand. That’s a
good try. But I’'11 deny your motion to in limine on that.

MR. BROOKER: Certainly, Your Honor, if I can just
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add something very quickly for the record, it will be less
than 20 seconds.
THE COURT: Yeah.

MR. BROOKER: And I know that you've already made
your decision. But of course, Your Honor, our argument is
not based upon, it’s not based upon whether or not a law
enforcement can use a confidential informants. The can use
confidential informants to conduct control buys. No
question about that whatsoever. But the question is that
whether or not they can, whether or not they can out fit a
confidential informant with a live feed wire with law
enforcement on the other end and walk into a private
residence. We're not arguing the use of confidential
informants, we’re arguing the use of bringing in a live
feed video recording device with law enforcement watching
on the other end, as that confidential informant walks into
a private residence. So it’s the video feed, and of course,
in the case in which Mr. Daniel I think cited, that case
basically reaffirms the use of confidential informants. No
question about that whatsoever. So that's not what our
argument is and with that being said, I'm won’t argue this
further. And I'll move on to the next point, Your Honor.

MR. DANIEL: If T could just, for the record,
address that? This particular buy had two, the CI had two

cameras. He was wearing one and he had, he was holding
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something that had something else. One of those cameras
had, was a live feed, the other was not. The one that was a
live feed is the one that didn't work. We don't have any
video, we don’t have anything from that even came from
that. I'm not introducing anything that was a result of
that. The only thing I'm introducing is the camera, from my
understanding from law enforcement, we will check again
tomorrow when they get here. It had nothing to do with the
live feed. Just for purposes of the record

THE COURT: Okay.

MR. BROOKER: And I think the next motion to suppress
that we want to make is in reference to I think this is a
photographs in which Mr., in which Mr. Daniel, Mr. Daniel
indicates that he intends to introduce at trial. And of
course is, is that would deal with photographs that are
taken from the social media post. And of course is, is that
we are making a motion to exclude those photographs and any
other way, I think, written documents that are coming from,
that are coming from the social media post on the grounds
in which the State does not have the ability to
authenticate or, at least, they have not produced any Rule
5 or Brady disclosure, disclosure that would suggest to us
that they have the ability to be able to authenticate the
social media posts. I think Mr. Daniel says that they went

to, that they got a search warrant I think and sent the
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search warrant to the social media provider, and of course,
was able to get, was able to get photographs. And I'm
assuming that these photographs was provided by the social
media provider, that these photographs were provided by the
social media provider. There would be I think two problems
with that, Your Honor, is that one is, is that if they
obtained the search warrant from the social media provider
and sent that search warrant to the social media provider,
asking the social media provider to take documents off of,
off of it’s servers wherever those servers are located, and
we do this all the time when it comes to phone companies,
is that the law is that that the custodian of records for
that social media provider would have to be brought here to
authenticate whatever documents or whatever photographs it
took off of it’s social media database, and of courses 1is,
that and testify to the authentication of those documents.
It’s no different than if we were in a, you know, if we got
medical records from a McLeod Regional Medical Center, is
that McLeod, I couldn’t take the records from McLeod
Regional Medical Center and put them in the evidence and
say to the court, court, we got these records from McLeod
Regional Medical Center, and we want to publish them to the
jury. Well, the first thing that you have to do and I'm
using this as an example because it's an example that

happens all the time in several cases and in criminal
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cases, 1s that a custodian of records from a McLeod
Regional Medical Center would have to come here and
authenticate those records and say, yes, these are the
records that, that was, that was maintained on McLeod’s
server and I took these records off of Mcleod’s server. And
these records in which the State intends to put in the
evidence, you know, are true and authentic, they are the
records that I took off our server. That expert has to be
here to authenticate, has to be here to authenticate those
records. Okay. And we do this all the time I think in, in
cases, in cases in which we have cell phone, cell phone
records, and cell site data location information. Those
experts have to come from Florida, Georgia, or the Midwest.
But wherever those records are maintained, they have to
come here and authenticate the records that they produce to
the, to the State if the State wants to introduce those
cell phones of the cell site data location information into
evidence. Now, if they obtain this information from
Snapchat, from Snapchat custodian of records, then one,
that custodian of records has to authenticate,
authenticate these records. And of course -- so that's
gonna be the first issue, Your Honor.

In addition to that -- and I don’t know if you want to
address that portion of it or do you want to move to the

next? Because our first argument is, is that if these come
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1 from, comes from Snapchats servers, Snapchat has to

2 authenticate these records and they have to have a records
3 of custodian to come here and testify and authenticate

4 where these records are coming from. That would also be a

5 part of the, I guess, the chain of custody that they would
6 have to establish as well too as to where these records are
7 coming from. And of course, is that you can't simply assume
8 that they're coming from, that they’re coming from -- the

9 fact that you sent a subpoena to Snapchat and ask them to
10 provide you records is that, that is not self

11 authenticating. The custodian of records have to

12 authenticate those records. And course, it's my

13 understanding is that I don't believe that they have a

14 custodian of records from Snapchat that they intend to

15 introduce to authenticate whatever records that they

16 received from Snapchat. So if you want to address that

17 portion of it, Your Honor, I can let him address that

18 portion. Is the first part of the objection for the

19 photograph.
20 MR. DANIEL: Thank you, Your Honor. If it please,
21 the Court? Snapchat did send in response to the search
22 warrant, all of these photographs and videos that we’ve
23 talked about. They also sent, and this was provided to Mr.
24 Brooker in discovery, the on December 27 2019, in a letter

25 dated “this is the certificate of authenticity from
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Snapchat.” That I believe alone which this just says,
“attached to this is everything that we found in response
to your search warrant.” I think that alone is enough. If
it's not, I have two other arguments. Some authentication,
9, Rule 902 (8) says, “acknowledge documents extrinsic
evidence of authenticity as a condition precedent to
admissibility is not required with respect to the
following”, and this is number eight, “acknowledged
documents. Documents accompanied by a certificate of
acknowledgment executed in the manner provided by law by a
notary public or other officer authorized by law to take

7

acknowledgments.” I think we're covered under 802 or 902
(8) . I think that the letter of authentication sent by Snap
is sufficient. And finally, we don't have to bring in
somebody from Snapchat every time we want to introduce
something from Snapchat. We don't have to bring in somebody
from Facebook, or Instagram or any of those things.
Imagine! Imagine how that would be! Nobody would ever get a
case tired because they don't have enough employees to be
sending all over the country every time somebody wants to
introduced something from the social media companies.
Ultimately, judge, and I think this is probably the most
important point and I foresee myself making the same

argument in a minute, authentication is foundational. It is

not absolute proof. It’s simply something which a fact
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finder can say this is, this is what the State says is, but
that’s up to the jury to determine. As long as we link that
account to the defendant, which we've been able to do, then
I don't think and we will do tomorrow, I don't believe that
authentication is an issue because it is not a high bar. In

fact, the Deep Keel, LLC vs. Private Equity Group, LLC, 413

S.C. 58, “the burden to authenticate is not high and
requires only the protocol for satisfactory foundation from
which the jury can reasonably find that the evidence 1is
authentic. The authentication requirement does not demand
that the proponent of evidence conclusively demonstrate its
genuineness.” If Mr. Brooker wants to get up and argue that
these aren't his, that these aren’t his clients records,
then I believe he's gonna open a door that he might not
want to open. But to have to have Snap here, a
representative of Snap here, I don't think under the rules
that's required. I think that the authentication that they
sent with when they answered the search warrant is
sufficient. Anything beyond that, I think that's up to a

jury to weigh it’s evidence.

MR. BROOKER: I'm sorry that’s 902, that’s 902 (2)°?

MR. DANIEL: 902 (A). Not A, 8.

MR. BROOKER: Okay, 902 (8). If you’ll indulge me
just a second, Your Honor, and let me get to -- if you can

indulge me just a second, Your Honor?
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THE COURT: Yes, sir.

MR. BROOKER: I’11l be where I -- Your Honor, with
respect to the next reason why this document would not be,
would not be admissible would be based upon 901, would be
based upon Rule 901. Rule 901 is a rule that deals with
authentication and of course, in addition to Rule 901, Your
Honor, in State vs. Benson --

COURT REPORTER: I'm sorry State versus what?

MR. BROOKER: I'm -- that is State vs. Benton, I'm

sorry, B-e-n-t-o-n. Let me see what I have. This is a 2001
case, Your Honor. Let me see if I have the citation,
October 13, 2001. And then also another relevant case law

in connection, relevant case would be State vs. Smith. And

of course, I think State versus -- Your Honor, in State vs.
Benton and this is a South Carolina Appellant Court case,
and of course is, is that this is a case that and I’'1l1,
I’11 read this. What the court -- this is actually a case
that dealt with authentication of specifically this social
media post in text messages. And of course is that, it says
“this order addresses the authentication of social media
messages 1n Green in which explained that circumstantial,
circumstantial evidence related to the content, texture and
timing of such messages may serve as efficient
authentication to meet the lower bar Rule of 901 (B) (4).

Still the court noted that social media messages are



54
App.58

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

54

writings and that evidence law has always viewed the
authorship of writings with a skeptical eye. Authentication
of social media messages, like writings requires more than
mere offering the writings on its own. This is, this is
likewise true for text messages such as those admitted
here. We acknowledged the Circuit Court erred in stating
the fact that the message, the messages were sent from
Benton’s phone provided sufficient proof to establish
Benton’s author, that Benton author them the authentication
of text and social media messages requires more than
proving mere ownership of the device which, from which
messages are originated.” So in that case, Your Honor, I
think and this 1s the second basis, basis for the
objection, those social media post, and that is, is that
what Mr. Daniel is basically saying that it’s his intention
to present those social media post to the jury, and of
course, argue to the jury that Mr. McKeiver is the author
of those social media posts. And of course is, is that what

the court in State vs. Benton I would just basically

citing, and, I think Green - and I’11 get the, um, I’'11l get
the citation for Green is, is that it is not evidence, it
is not evidence that someone is the author of a text
message, or a social media message, or anything that is on
that person’s social media account simply because that

person 1s the author or owner of that social media account.
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Is that what, what Benton and Green states is, is that you
have to provide more than simply saying that this person
owns the account. Therefore, anything that, that is on this
person's account is authored by this person and is produced
by this person. So if a, if a photograph of drugs, let’s
say for instance, and we don't submit that whenever he has,
the photograph of drugs, there's gonna be another issue
that we're going to deal with, another reason of why they
should be excluded, but let’s say for instance is, is that
if those were drugs, if those were pictures of drugs and
they were on Mr. McKeiver’s account then what Green and
Benton says simply because those photographs of those
messages appear on his accounts, that that alone is not
evidence that he is the author or he is the originator, you
know, of those documentation that you have to provide more
And I think what Mr. Daniel is arguing to the court is Your
Honor we took these photographs, or we took these messages
from a social media post that we believe belongs to him and
Your Honor we want to present them to the jury and tell the
jury that he is the originator and the author of these
things. And of course is that, what Benton citing Green
says that ownership of the account is not evidence that the
person who owns the account, or either ownership of the
device, for instance, I think in that particular case, text

messages that originated from a person's device, a person's
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phone, and of course, the court says, simply because those
text messages originated from that person's phone that that
is no evidence that that person is the author of those text
messages. And of course is, that if messages originated
from social media post is that it says that that is not
evidence that that person is the author. You have to be
more than just simply saying that this person owns the
site, or this person owns the phone, therefore, this person
is the author or the creator, you know, of whatever content
that is contained or even comes from that device or comes
from that phone. And of course, Benton says, Benton citing
Green, says that you can’t make that leap of logic. Now -
says that you have to ---

THE COURT: Wait a minute now, I’m looking at this
case and it says, “we acknowledge the Circuit Court erred
in stating that the fact the messages were sent from
Benton’s phone provided sufficient proof to establish
Benton authored” and that’s as far as I can read it, but
that self-explanatory. I don't understand why that
statement was made by the Circuit Court to start with. You
don’t have worry about me making that statement.

MR. BROOKER: Yeah. But I think what it’s saying is,
is that it was, it was erred for the court. And I think
what it says, Your Honor, and you correct me if I'm wrong,

that it says, “we acknowledge the Circuit Court erred in
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stating that the fact that messages were sent from Benton’s
phone provide sufficient proof to establish Benton’s
authored them.” And so basically what I'm saying is, is
that what the State is basically saying is, is that the
evidence that they intend to show that, that, that whatever
content that they took off those social media site, because
that social media site belongs to him that that proves that
he is the author of that content. And of course, what the
court 1s saying there is saying there is, is that that is,
that’s insufficient proof. If you take, um, if you go to my
Facebook page and you took a post off of my Facebook page,
then what the court is saying is you can't come to court
and say that I authored that post simply because it was on
my page. You have to have more to proof, to prove that he
offered that content than simply because it existed on his
page. And I guess, I guess the practical reason for that
is, is that Your Honor, is that with respect to on social
media sites 1s, 1is that some of us we have more than one
person that have access to our social media sites. My wife
has the ability to be able to post things on my site. So
anything that you see on my site ---

THE COURT: But that’s for y’all to argue with the
jury. All right. You can go on to 12 o’clock tonight and
you're not gonna convinced me any different. Solicitor,

anything you want add?
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MR. DANIEL: Just for purposes -- first of all, can
I get the cite on that case?

MR. BROOKER: Yeah.
(Whereupon, the two lawyers have discusses off the record)

MR. DANIEL: Your Honor, I don’t know if I need to
say much of anything after what the court just said. I Jjust
want to, um, it's always true of like Facebook messages and
things that authentication is an issue. However, that is an
issue for the jury to determine. Right. The only thing that
the court has to consider is that there is enough evidence
for the jury to make the determination. The attorney is
making great arguments for the jury. But as for
authentication, as for as admissibility, that's not what
we're dealing with here. We -- we’ve -- I’'ve already told
you, we haven’t presented anything to the jury yet, but
I've already told you enough evidence I believe that is
significant good for the jury to make a finding that these
photographs were posted by him. Of course, someone else can
post something on someone else’s account. But I'm telling
you, tomorrow once we get in front of the jury if that
becomes an issue, then I believe that opens the door for me
to say okay, you don't think this one thing was posted from
him maybe it wasn’t his account, well, let me show you why
I really think it's his account. And then I'm gonna get

into all of these other photographs of him, of the
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defendant, posting pictures of himself, multiple pictures
with guns, sacks of money, a ton of drugs and we can get
into the messages where someone from that account, I assume
it was him, sent people asking to buy drugs. His phone
number. The same phone number I - my CI and
sled called that he answered to set up the buy on September
9, 2019. I just think there -- I know there's recent case

law that from 2001, and this i1s State vs. Ostrowski,

there's not even a number it’s so new. It was our Court of
Appeals and what this opinion says, it was a similar case
about text messages. And the state in this case sought to
introduce text messages from like six months away from the
data of the incident, from the date of the confidential
informant buy or whatever it was. Like six months away, and
the State said, I mean, I'm sorry, the court said that's
too far. It's too prejudicial and everything else. That's
why I limited what I was gonna to introduced from all these
Snapchat five hundred and something pictures to just what
he posted on the day that we content that he sold two bags
of drugs to the CI. That's it. That's all based on this
case law that we were going to introduce. But if identity
or ownership of that account becomes an issue in front of
the jury then, I'm going to submit, I’'m gonna ask that I be
allowed to submit to the jury, a whole bunch of other stuff

that's not going to make the defendant look real good. And
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I wasn’t going to get into any of that, but if I don’t have
a choice, I don’t have a choice.

MR. BROOKER: I would say, Your Honor, he’s welcome
to it. We will be back here retrying this case again for a
whole host of reasons. But we're not arguing ownership of
the account. That's not the issue. The issue is not
ownership of the account. The issue is, 1s ownership and
that's what Benton is talking about. Benton is not talking
about ownership of the account. It has nothing to do with
ownership of the account. It’s talking about ownership of
the content that's on the account or authoring the content
that’s on the account. And so Benton, basically, is saying
is, is that ownership of an account doesn't make you the
author of the content that's on that account. And of
course, it’s his intention to basically says that this
content was found on his account, therefore, jury, he was
the author. He was the author of it. Author of it. That’s
what Benton is saying, is that you cannot make that
argument unless you have something more that he was the
owner of the account. Now, he can do it. But Benton -- what
Benton and Green is saying that you have to present more
than simply he is the owner of the account to argue that he
authored the conduct or he generated that particular
content because, unfortunate, Your Honor, every bit of

content that we enter in our social media posts, does not
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have a unique signature that says who is the author of it.
It doesn't have the unique signature with respect to the
author. So -- and that’s what I think Benton stands for.
And course is, is that we’re not arguing ownership of the
account, we’re authorship, authorship and generation of the
content that's contained on them and that's Benton is
talking about. So it's not about ownership. And that’s why
Benton basically says if I had a cell phone and of course
there were text messages coming from my cell phone, coming
from my cell phone that it is inappropriate to tell a jury
that I am the author of those text messages. That's the
argument we're trying to make. We're not arguing ownership
of the account. But Benton is saying author, author of
specific social media messages or social media content.
Benton is basically saying you have to have more than he
owned the account, therefore, he is the author of it. And
so -- now, if he's got more than that, then of course, you
know, Benton says you can get it in.

THE COURT: He's got this specific day, the
allegations of this gentleman committing the offense,
selling to a CI. He’s limited to that day. And you gonna
have to meet the requirements that are set for here, but, I
mean, the case that I’'m looking at now certainly validates
the fact that you can, you can introduce that. Now, what

weight the jury gives it, I don't know.
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1 MR. DANIEL: Well, what ---

2 THE COURT: But I'm not gonna comment on it.

3 MR. DANIEL: What case you're talking about there?

4 The one that Mr. Brooker was citing?

5 THE COURT: This is State vs. Benton.

6 MR. DANIEL: Can I get that citation?

7 THE COURT: But to hear Mr. Brooker say, initially
8 was, you can’t use it at all and now we’re getting into

9 he’s admitting to the court that, yes, surrounding other

10 factors, other evidence that pins it down to, in this case,
11 the defendant here, I mean, I can’t sit here and bar you

12 from doing that. That's gonna have to be done and the jury
13 is gonna have to decide it or I may have to step in if it
14 doesn't mesh together to get you by Benton.

15 MR. DANIEL: Well, I'm gonna go ahead and say too,
16 that I'm going to seek it now after this, since this is

17 gonna be part of the defense, I'm going to seek to even,

18 even in line with the case I just read you, the brand new
19 case for the Court of Appeals, even in line with that, I'm
20 going to seek to introduce other photographs close in time
21 to September 9, 2019. But other photographs, not of drugs,
22 not of the defendant holding drugs, but just of him,
23 himself. Because I think, I think it's an argument -- it is
24 an argument I can and will make to the jury that the

25 defense expects the jury to believe that someone has this



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63
App.67

63

account and is posting pictures of him that's not him.

Someone else's posting all these photographs of Mr.

McKeiver. That’s just not accurate. But again,
authentication, judge, and I'll be quiet, it's not a high
bar. The defense argument seems premised on the faulty idea
that no evidence can be authenticated unless all doubt has
been eliminated, but that just not what the rule was
designed to require. We just have to have something upon
which the fact finder could find that something is what we
say it i1s. Strength and weight are entirely separate
questions and that's our argument.

MR. BROOKER: There's a bar that you have to, there's
a bar that you have, that you have to satisfy, but it’s
established in Benton. Now, once he overcomes the bar, then
of course, then of course, then of course it becomes a jury
issue with respect to weight, but you have to overcome the
bar of admissibility first and that’s where the court has
to determine whether or not he is overcome that bar of
admissibility. That has always in our argument, Your Honor,
is the bar of admissibility. Of course it’s our
understanding that what, that what the State is saying is
ownership of the account satisfies the bar of admissibility
and ownership of the account doesn't do that. He had to go

beyond the ownership of the account and I think that’s --
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he's gonna have to do more to show that he authored the
specific content, that he is seeking to attribute to him.

MR. DANIEL: I'm not arguing the ownership of the
account is the only reason. That’s not at all -- I’ve not
said that at one point during this. What I’'ve said is I
believe that looking at the totality of the evidence and
all of the 536 pictures that Mr. McKeiver posted of himself
is evidence for the jury to consider because 536
photographs are posted of Marc McKeiver that it’s Marc
McKeiver’s doing. That's what I'm saying.

MR. BROOKER: I’11 leave it there's Your Honor. We'll
move on because what that i1s, i1s that’s evidence of
ownership of the account and that evidence is normally,
would normally be provided, would be provided by the
records custodian with something indicating ownership like
it's done with cell records. In a cell phone records it is
that, when we get cell phone records from, from cell phone
companies, and of course, this is the exact same thing as a
social media post. Because if that cell phone company
provides something authenticating or, excuse me, provides
something indicating who the account holder is. And of
course, they testify to who the account holder is. And I
guess because they don't have, they're saying, well, you
can look to the content to prove ownership. You can look to

the content to prove ownership, but I'm not going to
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belabor the issue. I think it’s on the record, Your Honor.
So we'll move on to the next thing that I think -- one of
the next things, Your Honor, I think we’ll have to wait
until tomorrow and that is, 1s that voice identification or
authentication I think underneath 901 again. And I think
this is a situation I think like what Mr. Daniel says is
that one of the law enforcement agents, I'm assuming,
intends to testify that he overheard in voice on a
conversation with a confidential informant. And that, I
think it’s his intention to testify and that the wvoice he
heard on the phone is Mark McKeiver. And I think under 901
is that he’s gonna have to proffer sufficient evidence,
sufficient information that he is capable, that he is
capable of giving a layman's, layman’s identification of
the person on that phone by voice. But I think we’ll need
him to do that and that will have to be done tomorrow.

THE COURT: Unless -- I agree with you on that,
unless the solicitor convinces me. You’re gonna have, we’d

do it in-camera with that particular witness.

MR. DANIEL: So we’ll argue this tomorrow because I
THE COURT: Right.

MR. BROOKER: Yeah, we’re gonna have to.

MR. DANIEL: I think that there are multiple ways

that I can authenticate that not just that the sled agent
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had heard his voice before. I think there are many other
ways, including phone number authentication of the thing,
but sure tomorrow, right.

MR. BROOKER: Okay. I want argue that for tomorrow. I
think one more thing.
(Whereupon, the lawyers have discussion off the record)

MR. BROOKER: Now, the other thing, Your Honor, with

respect to the contents that were received from, from
Snapchat as a result of a search warrant in this search
warrant I think is from a magistrate’s judge, if I’'m not --
signed on a magistrate’s judge?

MR. DANIEL: Mmm, hmm.

MR. BROOKER: Okay. Again, Your Honor, this is
another issue that, that we think that probably that the
Supreme Court is going to be dealing with pretty soon. I
know it’s been argued in a number of cases that are pending
before the Supreme Court and that is, is that the search
warrant, this search warrant 1is, is for I think this is a
search warrant that is directed to Snap, was Snap
Incorporated. Yeah, it’s, it’s a search warrant that was
sent to Snap Incorporated. And of course is, is that Your
Honor and it was a search warrant that was signed by a
magistrate’s judge. And Your Honor and I think we all know
this, this is common knowledge, but I’11 pull up the

statute if you want to hear it, but I don't think you’ll
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need it. But under South Carolina law is that magistrate
judges only have the authority to issue search warrants
within their jurisdictional boundaries. And so a
magistrate’s judge cannot issue a search warrant outside,
outside to obtain and for the surge of records outside of
it’s boundary. And so the question then becomes is, is, is
that is Snap Incorporated in Dillon County. Is Snap
Incorporated in Dillon County? Or did this search warrant
went beyond Dillon County? And, Your Honor, Snap
Incorporated is not in Dillon County. So when the
magistrate’s judge signs a warrant, signs a search warrant,
signs a search warrant and there is a federal case that
deals with this, when the magistrate, when a magistrate’s
judge a search warrant authorizing the Dillon County
Sheriff's Department or even if it’s sled to, to search
records from an entity that is outside of it’s
jurisdictional lines, is that that warrant is nol and void.
There is a federal court case and I'll get that federal
court case, Your Honor, if you want to hold your ruling in
abeyance that, basically, says, and of course, it was
issued by Judge Gorsuch, Gorsuch before he became a federal
judge that basically say that, and it dealt with a
magistrate’s judge, a federal magistrate’s judge who had, a
District Court judge, who has issued a, a, a warrant for

I think it was an FBI agent. It was some agent, it was some
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agent of the federal government. I don’t know if it was the
FBI or DEA to search a residents that was outside of the
jurisdictional district of that magistrate’s judge. I think
that magistrate’s judge was, I can’t remember the state,
whether or not it was Virginia or Oklahoma or something
like that and he issued a warrant for the search of
property outside of his jurisdiction. And of course, the
court in that case basically says that that warrant was nol
and void because, because of the Jjurisdictional limits of a
judge is defined by statute and in South Carolina, South
Carolina has a statute that says a magistrate’s judges
jurisdiction is the county in which that judge sit. A
magistrate’s judge from Dillon County can't sign a search
warrant to search a home in Horry County or vice versa. A
magistrate’s judge in Horry County can’t sign a warrant to

search outside of his jurisdiction.

THE COURT: Let may help you a little bit here.

MR. BROOKER: I'm sorry?

THE COURT: I said let me help you a little bit
here.

MR. BROOKER: Sure.

THE COURT: If a magistrate issued that on

Snapchat that warrant is not gonna hold water, solicitor.
MR. DANIEL: Well, Jjudge, we anticipated this

argument and I've talked to our people in Aiken, the
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Attorney General.’s Office, who do criminal fields. And I
think it will hold water. I think it will hold water
because of the, because following Mr. Brooker’s argument
you didn’t have jurisdiction either because Snap ---

THE COURT: Oh, no! No! No! No! Y’all are both
wrong there. They way I understand that we'wve been
instructed by federal precedent, the magistrates the
jurisdiction ends at their county lines. If the legislature
were to come in and declare and force the issue the
magistrate’s are a court of record, it won't be an issue
anymore. But any circuit judge in this state operates a
court of record, therefore, the circuit court judges can
issue warrants in the matters of these cell phones and
these computer records. A magistrate cannot, unless, that
specific servers is located in that county. Now, if the
Attorney General disagrees with that they’re sure different
from what I've been instructed.

MR. DANIEL: There was a case argued in the South
Carolina Supreme Court on November 8, 2021, Justin Jamal
Warner over this exact issue. I think that’s probably what
Mr. Brooker means he knows something is coming down because
this is certainly being litigated. But the argument that
was made in that case by the Attorney General’s Office, the
argument that they told me to make here in this case about

this, was the good faith argument. And that is the world is
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1 becoming a digital world, at one, at some point in time,

2 these, whatever was going on with Mr. McKeiver it was

3 Dillon County with Snapchat. At least, that’s where he’s

4 domiciled. And so at some point, something was in Dillon,
5 the location of a server has not come up in any of the

o previous case law, at least, at this point. Now, again,

7 there might be things being argued currently, but law

8 enforcement has to have some means of obtaining this

9 information. And law enforcement and sled here in this

10 case, they knew they had to get a warrant. They went

11 through the proper judicial process and procedures that we
12 had available in South Carolina for digital evidence and
13 that's what, that's what's so new. We were not used to

14 digital evidence. Again, the world is becoming so digital
15 and this evidence was clearly created in the jurisdiction
16 of this magistrate. At one point in time it was in the

17 State of South Carolina and so the evidence clearly has a
18 connection to Dillon County. And that was the argument

19 that, that I'm gonna present to you. If we're overturned
20 later, I think is a harmless error argument because I think
21 that we will have, we would have received it at any point
22 anyway. But this is the same argument that is being made
23 currently in this other case that was just heard by the
24 Supreme Court.

25 MR. BROOKER: Your Honor, I think ---



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71
App.75

71

THE COURT: Go ahead.

MR. BROOKER: And I'm familiar with the good faith
argument because he’s right that’s, that’s what they’re,
that’s what the State is being instructed to argue is that
when this mistake is made. But, fortunately, Your Honor,
the reason why this is a, the reason why this is not a good
faith argument and the reason why I don't think it
satisfies the good faith standard is that every, every law
enforcement officer, every law enforcement agency, every
attorney is taught boundaries in Jjurisdiction. And this is
not a new case. This is not a new issue that’s just come
up. I think yesterday or two days ago, this issue -- I
first raised this issue I think something like two, two
years or three years ago that it was raised. And of course
is that in the case in which, in which I was telling you
about the Supreme Court case, not the Supreme Court, but
the federal court case that decided that that basically
says that if you issue a warrant outside of your
jurisdiction I think that case was decided in something
like 2014 or ‘15, that’s five or six years.

THE COURT: I know nothing about that. I'm not
familiar with that case, but I'm just telling you, both of
you, we've been instructed the magistrate’s cannot issue on
a server that’s not within that particular county where the

magistrate has jurisdiction.
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1 MR. BROOKER: Yeah, I know we had that case. And I

2 know, Your Honor, we had this issue I think ---

3 THE COURT: But what you’re saying flies in the

4 face of what we’ve been instructed, any court of record

5 within South Carolina can issue a warrant even though that
6 server may be in Hawaii. So -- but that ain’t got anything
7 to do —-—--

8 MR. BROOKER: No.

9 THE COURT: --- with what you, with what y’all are
10 really —-- this thing is dealing with a magistrate’s.

11 MR. BROOKER: So if the magistrate’s judge issue, and
12 of course, and of course is that i1f this is his, if this is
13 his social media account then the question then becomes is
14 if whether or not he has expectation of privacy, he has an
15 expectation and this goes back, I guess, similar to

16 Carpenter when it deals with cell phones and whether or

17 not, whether or not an individual has an expectation of

18 privacy in records that’s kept by third-party cell phone

19 provided. The warrants of which they issue, the warrant
20 that they issued to obtain those records signed by a
21 magistrate’s judge and sent to California seeking to
22 getting, taking records off of a server in California 1is,
23 is that it is unlawful. It was illegally obtained.
24 THE COURT: And that goes back to what I said it’s

25 got to be a court of record.
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MR. BROOKER: And so -- so in any, in any, in any
records that they obtain as a result of that illegal search
warrant, Your Honor, that was signed, from Snapchat, as a
result illegal search warrants should be suppressed.

THE COURT: All right. You got anything from a
court other than the opinion of the Attorney General?

MR. DANIEL: I have the opinion of the Attorney
General that says that the good faith argument is what it
is and that law enforcement did everything it could do in
2019 when this investigation occurred to go through it’s
proper channels in the sense that it wasn’t like they just
took his phone and started going through it. They got a
search warrant. They had probable cause. They were issued
that search warrant. It’s for digital evidence which is a
verily new phenomenon. I don't know what the 2014 case is.
Mr. Brooker -- I don’t know what the specifics of that --
if that was, if that was a search warrant for signing to go
see, look into a house in some other jurisdiction, very
different from what we have here, 1f that is, in fact, what
that case was. This is digital evidence. Our guys did the
best they could at the time. Since then there has been some
new form to the, um, new forum order, search warrant form
order that they use that has been approved, but that was
after this investigation took place. And so from a good

faith argument, again, this was three years ago when this
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investigation took place.

THE COURT: Well, the present situation wasn’t
aware of what happened as I understand it these servers
quit recognizing the magistrate’s search warrants. And once
they started doing that, then law enforcement realized that
they gonna have to take a different angle and now it’s come
down to the explanation that was provided to the court’s
that magistrate’s can’t do it exactly like Mr. Brooker
says. It has to be a court of record and any circuit court
judge, say one in Charleston, can signed the search
warrants for law enforcement agency in Dillon. It doesn’t
have to be the circuit judge in that particular circuit. If
it’s under federal law, that’s been explained to us, that
gives any circuit court judge in this state, it’s a court
of record, of course, authority to do that.

MR. DANIEL: And would there be any merit to the
argument that this all occurred, this investigation, every
bit of this ---

THE COURT: In 2019 ---

MR. DANIEL: --- was legally obtained at the time it
was obtained?

THE COURT: No, you can’t do it. Y’all are gonna
have to let me think about that one over night.

MR. BROOKER: And I'"11 ask for the record, for your

information, Your Honor, is that even if you use a
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magistrate’s court warrant is that you can still get, you
can still get records out of state from a magistrate’s
court’s warrant. It’s more difficult is that what you have
to do is if you have to take, if the server is in Florida
and you get a warrant signed by a magistrate’s judge you
have to send that warrant to Florida, and of course 1is, is
that get a magistrate, get a judge in Florida to patriate
that, that warrant in Florida where that warrant is
endorsed by a judge in Florida. There’s actually law firms
out there because I know because I had this issue one time,
you know, where we were looking to maybe get a witness from
Florida. And of course is, if we got a, if we got a
warrant, not a warrant, but I subpoena for someone who is
living in Florida is that there is law in Florida where I
can send that warrant to, to Florida and actually have a, a
court there to recognize and endorse and order that, order
that citizen in Florida to comply with that South Carolina
warrant. So you can patriate warrants in the jurisdiction.
It takes a little bit of extra time. But like you said Your
Honor is, is that if you don’t have that the best thing to
do is to go before a circuit court judge or either have it,
have it patriated in that way which has always existed I
think for a long time for many years.

THE COURT: It’s, it’s quite similar to magistrate

here Dillon issuing a warrant on a person who leaves in
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Lancaster County that warrant, arrest warrant is going to
have to be sent to Lancaster County and countersigned by a
Lancaster County magistrate.

MR. BROOKER: That’s correct.

MR. DANIEL: And I totally agree with that. I do
think that a caveat can be made that this is digital
evidence and that’s just different. Digital evidence
because it's created here, it may be stored somewhere else,
it’s created here in this jurisdiction. It's not searching
someone's house. It's not arresting somebody. It’s digital
evidence which by it’s very nature can exist in multiple
jurisdictions even at the same time. And I think that's
very different than arrest warrants for searching
somebody’s car or house.

THE COURT: All right. If you've gotten a written
opinion from the Attorney General on that issue?

MR. DANIEL: Not like, not like one of the official
AG opinions that they give to agencies when they ask for
them, but I'm working on seeing what else they got.

THE COURT: All right. 1I’1l1 rule on it tomorrow.

If y’all got anything have it ready for in the morning

MR. DANIEL: Okay.
MR. BROOKER: Thank you, Your Honor.
MR. DANIEL: Are you done? You got something?

MR. BROOKER: I don’t think that I have anything
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else, Your Honor. Let me make sure but I

MR. DANIEL: What was your ruling on the
authentication stuff that we could cover today? Well, I
guess all of that’s gonna determine, be determined based on
what you rule first thing in the morning ---

THE COURT: Other than this Snapchat business I
denied any motion in limine.

MR. BROOKER: Yeah, I think he denied our video, of
our exclusion of the video. We agreed on the statements by
the CI that that’s inadmissible because is unavailable. And
then of course, the social media stuff, I think that’s
gonna be based upon Your Honor’s ruling tomorrow because
that was obtained by the magistrate judges search warrant.

MR. DANIEL: The only other thing I could possibly
see and maybe it's a little semantical at this point, but
Mr. Brooker kept saying the audio from the video. The audio
from the video. That’s what I agreed to. I was making the

point to say the audio, I agree we’re gonna mute the whole

video ---

MR. BROOKER: And I apologize. We agreed on the
audio.

MR. DANIEL: Audio from ---

MR. BROOKER: On exclusion of the audio, the audio,

but not the video.

MR. DANIEL: Right. I made it a point that the
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recorded phone calls that we have that when my CI talked to
Mr. McKeiver on the way to his house to set up the buy ---

THE COURT: That’s gonna have to be handle when you
get your witness.

MR. DANIEL: Right. Okay. I just wanted to make sure
that was clear for the record.

THE COURT: Okay.

MR. DANIEL: Okay. So jury 1is at 9:30. So same time
for us, 9:157?

THE COURT: No. We’ll be here at 9:30. They can sit

and drink coffee until y’all can get your act together.

MR. DANIEL: Okay.
MR. BROOKER: Thank you, Your Honor.
MR. DANIEL: Thank you, judge.

(Court is adjourned on Monday, January 10, 2022 at 5:03

p.m.)
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Tuesday, January 11, 2022

_ (WHEREAS, this matter was scheduled for a trial, the
defendant appeared along with his attorney of record. The
proceedings began at 9:30 a.m.)

THE COURT: All right. The first problem we’ve got,
we got a juror sick. Went and got tested. He had
communication with Mr. Clerk that he was sick and he’d been
tested. So I just sent -- he was outside in his car. We
have sent him home. So Madam Clerk, while we conclude our
discussion about matters of law, I need for you to put into
the computer the four names of the alternates, and we will

draw one to move up to the on the jury. All right. And I'm

gonna -- who is the juror we lost now, Madam, Clerk?
THE CLERK: He’ s number 6, Your Honor.
MR. DANIEL: Number 67
THE CLERK: Adrian Nelson.
THE COURT: Adrian who?
THE CLERK: Nelson.
MR. DANIEL: That’s not number 6.
THE CLERK: That’s his juror number I believe.
MR. DANIEL: Nelson, number 187.
THE CLERK: Right.
MR. DANIEL: Okay.
THE CLERK: I was over to the side.

MR. DANIEL: One eight-seven, right?
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THE CLERK: Right.

MR. BROOKER: Judge, can I quickly step out and get
my notebook. I think I left my notebook in the room next
door?

(Whereupon, Mr. Brooker goes and retrieves his notebook)
Motion:
THE COURT: All right. On that last issued that we

stopped at 5 o’clock or little after five yesterday, I've
burnt a little midnight o0il on it. But I don't want to
close it out because if y'all found something I certainly
want to let you get it on the record, but we don't want to
belabor things this morning, now. So either side got
anything they want to supplement the previous discussion
with.

MR. BROOKER: Judge, the only thing I can do is and I
know that yesterday is that at least I can give you the
citation to some of the case law that’s referenced
yesterday just in case you want to look it up those cases.
And of course, the case that I was talking about, and of
course, it’s a 2018 case, and of course, there was an alter
of 2017 one, but the one I'm ref, was referencing is the

United States vs. Henderson and that's 906 F.3d 11009.

That's a Ninth Circuit 2018 case. And that is the case that
I was referencing where the, where the, the Federal Court,

the Federal Circuit Court, basically, said that the judge -
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(Whereupon, the court reporter motions the lawyer to speak
up)

MR. BROOKER: I apologize. That is the Federal
Circuit Court case that I was referencing yesterday in
which the court says that if a judge issues a, a search
warrant beyond the authority, the jurisdictional authority
of that judge, then, of course, constitutionally that that
search warrant is nol and void. It has no constitutional
authority. And of course, obviously -- and so that’s the
only thing. The only thing, judge, is that just for
purposes of the record, I think another defect of the
warrant was 1s, is that - and I won’t go into great detail,
I'll take less than sixty seconds. And of course, what I'll
do judge 1is that for purposes of the record, if you will
allow me, judge, is to go ahead and make that, that search
warrant and exhibit so that, you know, if this thing ends
up on the Court of Appeals. The Court of Appeals is gonna
say, you know, well that dumb defense attorney didn’t,
didn't put the warrant into evidence so that they can
review it so they’1ll have a copy of it. So if I can be
allowed judge, the warrants in which we were referencing
yesterday, we can move to have that entered into, into the
record just as ---

MR. DANIEL: No objection.
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1 MR. BROOKER: --- as an exhibit for this motion.

2 MR. DANIEL: Thurmond, let me see that.

3 MR. BROOKER: Sure.

4 MR. DANIEL: No objection.

5 THE COURT: In without objection.

6 (Whereupon, the Search Warrant Dated 11-19-2019 has been

7 marked and entered into evidence as Defendant’s Exhibit No.

8 1)

9 MR. BROOKER: Your Honor, the only other defect that
10 we would note with that, with that warrant that we Jjust

11 need to put on the record is, is that obviously, is

12 warrants, warrants have to be executed and a return back

13 given back to the judge that issued the warrant within 10
14 days and that’s pursuant to statute to 17-13-140. It says
15 they have to be executed and returned, returned within 10
16 days. And of course, this warrant was, was issued on

17 November 19, 2019. And the warrants that’s when marked as
18 Court Exhibit, is that just Court Exhibit Number 1.
19 COURT REPORTER: I think it’s defendant.
20 MR. BROOKER: It’s Defendant’s 1? Okay. So what'’s
21 been marked as Defendant’s 1 for purposes of this, for
22 these motions, I think that that defense, that warrant was
23 issued on November 19, 2019. And of course, i1t was served
24 on the same day, November 19, 2019. However, the return was

25 not issued until roughly April, I think, 7 of 2020. So,
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roughly, almost, not quite about four months later, which
is well, well beyond that 10 day requirement of 10 days. I
won't go into anything further, Your Honor. That's all that
I think that we have to put on the record in reference to
Defense Number 1.

THE COURT: All right. Concerning the 10 day with
these warrants, now, cell phones, and social media,
internet, I note the 10 days is normal time but it's
practically impossible. I don't know, gosh, I don’t -- all
these warrants that we’ve been issuing I don't know of any
that have fallen within the 10 days. It just takes
tremendous amount of time sometime to get through these
servers and these cell phone carriers, so the 10 day rule
doesn’t give the court any concern because, like I say,
it's just not practical.

All right. Solicitor?

MR. DANIEL: Thank you, Your Honor. If it pleases,

the Court? Mr. Brooker references United States vs.

Henderson 906 F.3d 1109, judge, that case actually stands

exactly for the State's argument here. Because in that

case, there were, the court found that the search warrant
was deficient because, the wrong kind of judge signed it.
But, actually, the court did not suppress the information
received as a result of the search warrant because of the

good faith rule. Which is exactly the State's argument
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here. The good faith exception to the exclusionary rule.
And again, the case that the defense just cited in that
case, “the search warrant was found to be to have been
signed by the wrong kind of judge, but the court still
allowed the information obtained by the search warrant. The
good faith exception was a judicially created remedy to
effectuate the right to be free from unreasonable searches

”

and seizures,” as we all know, guaranteed by the Fourth
Amendment, “However, the exclusionary rule did not create a
personal constitutional right to the exclusion of evidence.
The rule itself was not designed to redress an injury

caused by an unconstitutional search or seizure.” And

that's Davis v. US, 564 US 229, a case from 2011. “Instead,

the exclusionary rule was adopted and solely exist to deter
future Fourth Amendment violations.” That's the same Davis

case and then, Elkins v. US, 364 US 206, “which held that

the exclusionary rule is calculated to prevent not to

”

repair.” In the Leon case, the Supreme Court rejected the
contention that the exclusionary rule should be applied to
evidence, “obtained by officers acting in reasonable
reliance on a search warrant issued by a detached and
neutral magistrate, but, ultimately, found to be

4

unsupported by probable cause.” Instead, the court adopted
in good faith exception to this exclusionary rule and

caution that it should be used only rarely in cases where
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officers reasonably relied upon subsequently invalidated
search warrants. The Court explained in this case, that
suppression of evidence based on a subsequently invalid
search warrant was only appropriate in four situations. So
suppression of evidence is only appropriate in four limited
situations; (1) where the affiant misled the issuing judge
by including false information of the affidavit. 1It's not
what we have here; (2) where the issuing judge wholly
abandoned his neutral and detached judicial role. Not we
have here. (3), where the search warrant was so lacking of
probable cause as to render official belief and its
existence entirely unreasonable. Not what we have here.
And, finally, (4), when a search warrant was so facially
deficient in some technical respect, that the officer
executing the search warrant could not reasonably have
presumed it to be valid. Also, not what we have here. The

Supreme Court in Hudson v. Michigan, 547 US 586 has

admonished the exclusionary rule is to be “a last resort

7

and not a first impulse.” In this case, judge, we have good
faith on the part of the officers. Sled got a warrant which
a magistrate signed. The magistrate, obviously, thought he

had jurisdiction because he signed off on it. And according

to Smith v. Millender a magistrate signing off on a warrant

is the clearest indication that the officer acted in good

faith. Chavez vs. United States i1s another Federal Case
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that says, “no warrant, in which no warrant was issued at
all, but a good faith argument succeeded.” Judge Kittredge,
in, Justice Kittredge in an oral argument that took place
just in November said, “for years magistrate’s across this
state have signed warrants for cell phone data, even if
it's, even if it's improper. I don't see how this is gross
misconduct.” That was an oral argument dealing with this
exact issue just in November of 2021.

I would also add that social media, I've made this
argument yesterday - this is just how law enforcement
investigations go these days with social media - social
media messages and posts are everywhere. The posts in
question are not private, they were not private messages
made by the defendant to private, in some sort of direct
message way. These were posts that he put out for all of
his followers to see. The defense wants law enforcement to,
apparently, to go to every state where a server may hold
one image or one text message or one social media post and
that's just not practical. Section 17-13-140 of our South
Carolina Code of Laws, says, “any magistrate having
jurisdiction over the areas where the property sought is

7

located can sign a warrant.” It's plausible to argue, but
the digital evidence at question here, existed at some
point in South Carolina. We're talking about a phone used

in South Carolina on account owned by a person who lives in
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South Carolina. Cell phone at some point use towers that
were located in Dillon County, at least, some of the
material would have been originated, would have originated
from Dillon, South Carolina. The defense's argument is Jjust
that this information is stored in another jurisdiction
since Snap is in California.

Finally, the state would argue inevitable discovery
the defense is not arguing any lack of probable cause in
the search warrant. They're not saying anything else was
wrong with the search warrant, they're just saying the
wrong kind of judge signed a search warrant. There is no
bad faith accusation here. We haven't sworn the jury yet,
so we really could stop this whole thing right now. Go get
the right kind of judge to sign the same warrant with the
same probable cause asking for the same information. Send
it out to California. Have it countersigned, if that's the
process in California; and, come back here next month, with
the exact same information obtaining with a different judge
signing the search warrant. But, ultimately, judge, and I
think the defense, I would point to the case again that the

defense just cited United States vs. Henderson, which

argues and the court finds that because of good, the good
faith exception to the exclusionary rule, despite the wrong
judge signing the search warrant, the evidence was allowed

in, in the case the defense mentioned.
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THE COURT: All right. I've heard enough. I thank
y’all for working on this. Like I said I spent a little
midnight oil on this last night. That Henderson case, I
looked at it. There’s not a whole lot of precedent out
there to go by. So I'm gonna add a little common sense to
my ruling, but I'mma go over that and I’'mma rule and then
that’s gonna be it. Y’all are not gonna argue with me
anymore. Okay. There appears to the court, and I find that
there was good faith on the part of law enforcement it's
seeking this warrant. In 2019, it was still a common
practice for law enforcement to go to the magistrate’s to
have such warrants issued. From my memory, 1t appeared that
the server's and the cell phone companies on their own
begin to require different type warrants with sometimes
with different certifications attached, to be issued by
courts of record. I haven't found anything where that was
directed by any court to them. I think probably the legal
counsel, to try to clean up and stop maybe a massive search
warrants coming in from various jurisdictions to clean that
up and somewhat they made, I'm just supposing here that the
legal counsel for these various servers, may have created
that atmosphere where, where the servers and the cell phone
companies change their approach about obeying these search
warrants. But it was common practice at that time to go to

magistrates to get those warrants. I'm satisfied that it
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was good faith on the part of law enforcement.

Let's talk about a little difference in various
aspects of cell phones and computers and WebEx and social
media, I think it's fair to say that most Americans think
that their private conversations over cell phone deserve
privacy and many people feel that way. Personally, I don't.
I listened to various people over the last year talk about
how amazing it is that my clerk and I could be talking, not
on a cell phone, for example, we talk about Whirlpool
refrigerators compared to Samsung refrigerators and the
pros and cons about which one to purchase. Isn’t it amazing
when you go on your smartphone, a cookie suddenly pops up
about Samsung refrigerators. Happens every day. Personally,
I don't expect any privacy at all on the use of this cell
phone. Now, where it gets tricky to these iPhones, as
you know, you can put your WiFi, um, your, your internet
services on there and then, you know, the expectation of
privacy certainly falls when you start dealing with social
media, whether it's on the cell phone or it's on this
computer over here. So what I was thinking about last night
as I was going over this, suppose you have someone that's
been dealing in receiving stolen goods and they go to the
local newspaper, say the Dillon Herald over here, and they
put an ad in the paper that they have certain items for

sale. And the victim of one of those thefts sees that in
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the paper and they go to law enforcement. And they say
sheriff, look at this ad in the paper, that's got to be my
property. It's been advertised here. Do you think law
enforcement needs to go down to the Dillon Herald, who
probably keeps numerous copies for months or years from
past editions of the paper, that they got to have a warrant
to go down there and get a copy of that paper. That's a
printed copy. So, you know, in this computerized world of
social media, and the news media on the various servers out
there, there’s no expectation of privacy on that.

Now, the next thing I thought about was if you have in
this situation where, for example, the defendant was having
private
communication over, let's see in this case, it wasn’t --

which social media was i1t in this case?

MR. BROOKER: Snapchat.
MR. DANIEL: Snapchat.
MR. BROOKER: Snapchat. Well, you got Snapchat and

you Twitter and you got Facebook, on those, if he was
expecting privacy between he and one person, it makes an
argument maybe little stronger about the expectation of
privacy and the need of constitutional protection. But when
you go on there and you putting a product out there for
people to consume or buy and it’s going to several people

or a mass of people, you know, what's the difference in
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that than a printed newspaper? So what I'm trying to say
here, I'm using, I'm trying to apply a common sense
approach to this whole thing since there's not much
precedent to go out, to go by out there. So with that, with
that said, I'm gonna have to deny the motion in limine or
to suppress that particular Snapchat evidence. All right.

MR. DANIEL: Thank you, Jjudge.

THE COURT: Now, Madam, Clerk -- well, let me close
out by saying by using that common sense approach with the
limited precedent that we have out there, I just, I trust
the Appellate Courts thinks about what all I applied there

to this situation. All right. Madam, Clerk, Did you draw

THE CLERK: Yes, sir.

THE COURT: -—-—- an alternate to step up?

THE CLERK: It’s Latoria Alls. She’s number 6.
THE COURT: All right. That’s juror number 6 will

be moving up, gentlemen. And we lost juror Allison, Adrian

Nelson. THE CLERK: Adrian Nelson.
THE COURT: That’s who we lost.
THE CLERK: Yes, sir.
THE COURT: That’s 187. He would have been number

10 on our roster. Once again for the record, the problem we
had with that juror is he reported sick this morning. He

was so sick he had already gone and got the Covid test. We
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don’t, we don’t want any covid endangerment of the court,
the staff or the jurors so I've excused him.

All right. That goes for everybody, more so including
me, we need, if you're in close contact with anybody, I
would suggest that you wear a mask, unless, you're making
statements to the court or testifying. Now, if you'wve got
six feet away from anybody else, I don’t think you need to
be concerned, but court administration definitely wants us
to use the mask.

All right. Bring the jury in.

MR. BROOKER: Judge?
THE COURT: Yes, sir.
MR. BROOKER: I think, we're supposed to do, we're

supposed to do the, I guess, the motion, I think, the one
more motion in limine because we didn't have an officer
yesterday. And I think that was, that’s what akin to the

Neil vs. Biggers hearing.

THE COURT: All right. Is that the first officer?
MR. DANIEL: No, sir. He’ll be the second witness.
THE COURT: All right. Let’s go ahead and get

started and then ---

MR. DANIEL: Well ---
THE COURT: --- since we got jury sitting back
there -- go head.

MR. DANIEL: Well, I, I, sorry, I just want to say
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the first one will talk about what happened. I think this
whole thing is over the fact that there was a phone call
made once the CI and the undercover sled agent, who's my
second witness, once they got in the car to drive to the
defendant’s home, they made a, they placed a phone call. It
was on speaker phone that my undercover agent, he didn't
participate in the call, but he heard the whole
conversation. He's going to testify about that phone call.
He's not going to say anything that the defendant, I mean,
that the CI said or even that the defendant said, he's Jjust
gonna say this was a phone call that was made between the
CI and the defendant to set up the phone call. I think
authentication to prove that this, that my officer is
testifying that it was, in fact, the defendant on the other
end of the call, is Mr. Brooker’s point, right?

MR. BROOKER: Yeah. There’s two things that he has to
do prior, prior to that evidence being entered in. Under
903, then of course is, i1f he's gonna use voicemail
identifications, then of course 1is, 1is that voice
identification, it has to be authenticated pursuant to the
way that 903 and 901 says, “that voice identification has
to be authenticated.” And then, of course, also is, 1is that

there, there also, I think, is a Neil vs. Biggers issue.

And of course, it would -- that deals with the, that deals

with the admissibility of out of court identifications and
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1 whether or not out of court identifications violates, I

2 guess, due process, 1f the out of court, if the out of

3 court identification was unduly suggested in some way. So

4 it's authentication and, then, of course, Biggers, the

5 Biggers, and that is whether or not -- the Biggers deal

6 with whether or not the out of court identification is

7 admissible or in admissible.

8 THE COURT: All right. With the State’s statement
9 there that the first witness will be getting into that I
10 certainly defer to the suggestion by Mr. Brooker. Let's go
11 ahead and do it. We’ll, get started with the jury a little

12 later.

13 The Neil vs. Biggers Hearing:

14 MR. DANIEL: All right, Jjudge, therefore, the State
15 would call Alex Blake.

16 THE COURT: Come around and be sworn please.

17 MR. BLAKE: Yes, sir.

18 THE CLERK: Do you solemnly swear or affirm the

19 evidence and testimony you're about to give the court on
20 this case is the truth, the whole truth, and nothing but
21 truth so help you God?

22 MR. BLAKE: Yes, ma’am.

23 THE CLERK: Be seated. State your full name for the
24 court and spell your last for us please?

25 MR. BLAKE: My name 1is Alexander Blake
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MR. DANIEL: Your Honor, if it pleases, the Court?
ALEX BLAKE, first being
duly sworn, testified as follows:

Direct Examination by Mr. Daniel:

Q. Mr. Blake, where are you from?

A. I’'m from Georgetown, South Carolina.

Q. And where do you work?

A. I work for the Federal Bureau of Investigation.

Q. Where do you work now? Where?

A. In Miami, Florida. And you used to work here for sled,
right?

A. I did. Correct.

Q. And were you involved in an operation involving this

defendant in 20197

A. Yes, sir.
Q. What was your role in that, in that operation?
A. I was acting as an undercover agent and I was driving

a confidential informant to make a drug purchase on that
date.
Q. Okay. Were you aware, at the time that you were in the

car, who the target of that investigation was?

A. Yes.
Q. You knew who you were gonna go see?
A. Correct.

Q. Who was that person?
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1 A. Marc McKeiver.
2 Q. Okay. Is he in the courtroom today, by the way?
3 A. Yes. He's sitting there in the white shirt and gold
4 chain around his neck at the table to my left.
5 MR. DANIEL: Please, please let the record reflect
6 that he has identified this defendant as being the target
7 of that investigation that Agent Blake was a part of.
8 Q. What is your title by the way, agent? Special agent?
9 A. Special agent.
10 Q. Okay. I just want to call you the right thing. All
11 right. Special Agent Blake, on the way to the, to Mr.
12 McKeiver’s house, did you have a phone call placed to some
13 phone number?
14 A. Yes, sir, I did.
15 Q. Okay.
16 A. A phone call was placed by, by a confidential
17 informant to a phone number that the confidential informant
18 that we believe was being used on Mr. McKeiver. It was
19 placed on speakerphone so I could hear the entirety of the
20 conversation.
21 Q. Okay. And the -- what was the purpose of this phone
22 call?
23 A. It was simply to ensure that Mr. McKeiver was at a
24 certain address or location for us to go and purchase the

25 quantity of drugs.
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Q. Okay. And did that all happen?
A. Yes.
Q. Okay. You heard the whole conversation, right?
A. Yes, sir.
Q. Did you recognize Mr. McKeiver’s voice?
A. I recognized the voice after I listened to a, to audio

from the actual transaction that took place, later.

Q. Okay.

A. Compared the two voices and notice that they were the
same, yes, Ssir.

Q. Okay. So as you testify today, later in front of the
jury, you can identify or you can testify - true or false -
you can testify that the voice you heard on the phone that
day, was the same voice you heard Mr. that come out of Mr.
McKeiver’s mouth on a later video that you saw?

A. Yes, sir.

Q. And the video you're talking about is the video that

was worn by the CI during that buy?

A. That’s correct.
Q. Right. Okay. So that takes care of one of the ways
that we can authenticate that. Secondly -- because, because

you recognized his voice that it happened after the fact
it’s still relevant, or still, it’s still works for this
argument.

Q. One other thing, the phone call, the phone number that
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was used?

A. Yes, sir.
Q. Where did you say you got the phone number from?
A. The confidential informant showed me his phone after

the phone number was dialed and then read aloud the phone
number to

me that was dialed.

Q. Talking about how that works and why you do that?

A. Okay. So I want to ensure that, you know, if I don't
look at the phone and verify that the phone number was
called, let's just say for example, someone can tell me
they called the number that's not the actual number they
called. So it's just, just a second way to, I guess, verify
the number was called. So, essentially, the CI picked his
phone up, show me the number that was dialed and I read it

aloud on a recorded audio so that it was there in record.

Q. Okay. Do you remember what that phone number was, by
the way?

A. I believe it was NG

Q. Okay.

A. If I'm not mistaken.

Q. I believe that's right. And have you seen that phone

number in anything else associated with this investigation?
A. I believe I saw it in a Snapchat authentication

showing that a Snapchat was being, I guess, was, was
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attached to that phone number.
Q. And that phone number that was attached that Snapchat
name, was that Snapchat name actually the one that was

search warranted of the defendant?

A. I'm not certain on that.
Q. Okay. Because you didn't do the search warrant?
A. No, sir.
Q. Okay.
MR. DANIEL: I've no further questions. Please

answer any questions that the defense may have.

Cross-Examination by Mr. Brooker:

Q. Okay. Special agent Blakely, (ph) I think prior to,
prior to that to that control buy, I think it was
September, September 9, 2019, had you ever get introduced
to Mr. McKeiver?

A. Personally introduced, no, sir.

Q. Yes. Have you ever talked with him prior to that

control buy day of, that controlled buy date of September

9, 20197
A. No, sir.
Q. Have you ever and I may have asked this, I want to

make sure, have you ever seen him before?
A. I had seen him, yes, sir.
Q. Okay. So prior to that date, you had no recollection

of what his voice was?
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1 A. No, sir.
2 Q. Okay. And I think you testified that the CI made a
3 phone call to a cell phone number that the CI told you
4 belonged to a gentleman by the name of “Duke”?
5 A. Correct.
6 Q. Is that the case?
7 A. I testified Marc McKeiver, but, yes, sir, Duke was a
8 nickname for McKeiver.
9 Q. Yeah. And I want you to tell us the name, the name of
10 the CI used? Did the CI use the name “Duke”?
11 A. Yes, sir.
12 Q. Okay. So he told you that this was a cell phone for
13 the name, for a person by the name of Duke, is that
14 correct?
15 A. I don't believe -- I don't know that that's, those
1o were the exact words, but it was referenced that the phone
17 number was being used by “Duke” whose real name is Marc
18 McKeiver according to the CI.
19 Q. Did the CI tell you what his real name was?
20 A. Yes, sir.
21 Q. When did he tell you that?
22 A. I can’t recollect on the exact time.
23 Q. Did he tell you on the wvideo?
24 A. No, sir.

25 Q. So this is information that you're getting from the
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CI?

A. That's correct.

Q. Whose name is Duke. Did you have any other way of,

other than information that you got from the CI, did you
have any other way to verify, verify that, that, that his

nickname was Duke —---

A. No.
Q. —-—- other than what the CI told you?
A. The -- other than the investigation that was done by

the case agent with sled, Special Agent James Martin, that
was all relate to me as well through his investigation.
Again, I was acting in a supporting role as an undercover
agent in this. I was not responsible for the entire
investigation. But that was all related to me by the, the
other special agent.

Q. Yeah, I'm talking -- yeah, I know -- and, and, and
that officer will testify. I