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take the stand?

M5. SWOPE: If your Honor feels Iike we need to do it
for the record --

THE COURT: | nean, he's just -- well --

M5. SWOPE: He's echoing that testinony, your Honor. |If
you want himto do it under the record --

THE COURT: Let's just --

M5. SWOPE: Ckay.

THE COURT: Ckay? | nean, just to --

M5. SWOPE: It's just a few questions. W can do that.

THE COURT: Ckay.

M. Hartwel | ?

THE DEFENDANT: Yes, sir.

THE COURT: (Okay? Yes, sir.

Do you want ne to just keep himthere?

M5. SWOPE: That woul d probably --

THE COURT: |Is that okay?

M5. SWOPE: -- be easier.

THE COURT: Al right.

As best as you can, sir, can you stand just briefly.

Can you raise your right hand as best as you can, sir.

Thank you.

(Def endant sworn.)

THE COURT: Okay. You nmay take a seat, M. Hartwell.

kay. Counsel, if you want to ask himthe questions.
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M5. SWOPE: Yes, your Honor.
JERVAI NE HARTWELL,
called as a witness on his own behal f, being first duly
sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY M5. SWOPE:
Q M. Hartwell, you've heard the attorney general state
that the trial counsel would have indicated that he couldn't
assi st you with appealing the PCR. Did you want that appeal ?
A Yes, ma'am | wanted the appeal, but he stated he was
retiring and he couldn't no | onger help ne.
Q Ckay.
A And that -- you know what |'m sayi ng?
But | got a letter fromhimstating that it was witten

on the attorney general nenorandum

Q Ckay.

A. So | never seen the nmenorandumto ny appeal
Q kay. But you wanted that appeal and it --
A. Yes.

Q -- did not occur?

Yes, sir. And they're waiting on a letter fromthe --
fromCraig. He was waiting on it fromthe attorney general,
but he never received it because | never got it. | never got
not hing from - -

Q Ch, you nean the order?
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A The order.
Q | see. Ckay. And I've provided you with a copy of that
for purposes of this appeal today, as well as the
attachnments.
M5. SWOPE: Your Honor, | believe that's all | have.
THE COURT: Ckay. Anything fromthe State?
M5. KANEALEY: Just one question, your Honor.
THE COURT: Ckay.
CROSS- EXAM NATI ON
BY MS. KANEALEY:
Q Did you ask your lawer to file the appeal ?
A. | got a letter fromhim | got denied. | got a letter.

He stated that he was no | onger practicing to be a | awer no

nore so he couldn't help ne. | told himl| wanted the appeal .
He sent ne sonme kind of paper, a letter in the mail. | got
it -- 1 left it in the van -- stating that when you got the

order correct, it was to go to himand it would conme to ne.

I never got no order. | wanted the appeal.

Q kay. So did you ask your |lawyer to file the appeal ?

A He said he couldn't help me. He gave ne a different
appel | ate nunber to Colunbia for asking themto do it, but he
was ny paid | awer and he said he couldn't do it because he
was retired. But he's told ne once he get the order cone
fromyou, he would have gave it to ne and | would have did ny

appeal . | never got not hing.
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Q So just to clarify, you did communi cate to himthat you
want ed an appeal ?

A On the phone | did tell himl wanted to appeal .

Q Ckay.

A. | did tell himl wanted to appeal

M5. KANEALEY: Nothing further, your Honor

THE COURT: Okay. Anything else, M. Swope?

M5. SWOPE: Not hing, your Honor.

THE COURT: Ckay.

(Wtness excused.)

THE COURT: COkay. And exactly what is being waived?

M5. SWOPE: M recollection, Judge, is that there were
i ssues regarding the prior PCR and he was attenpting to raise
them again. W understand that those are successive and that
what he was actually trying to do was appeal the PCR and t hat
t hat never occurred.

THE COURT: (Ckay. Do y'all want to give ne brief, |
guess, argunents as far as your position?

M5. SWOPE: | can, your Honor.

Under White as well as Austin, | believe that the
applicant is entitled to his discretionary review. He tried
to seek that review and was told by trial counsel -- excuse
me, PCR counsel that he could not do the appeal, that he was
retiring. And |I'msure as everyone present knows, it's a

civil matter to file a one-page notice of intent and it would
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have gone to the appellate courts for review. That did not
occur .

And | believe that equity and fairness state that he is
all owed -- under White as well as Austin, that he is allowed
to have his discretionary review of his PCR deni al.

THE COURT: Ckay. Anything fromthe State?

M5. KANEALEY: Yes, your Honor.

This just conmes down to credibility, whether you believe
that he, in fact, asked for the appeal and was denied it.

And then if that is the case, then we woul d concede.

THE COURT: Ckay. Thank you bot h.

| will take it under advisenent.

M5. KANEALEY: Thank you.

(End of proceedings.)
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CERTI FI CATE OF REPORTER

State of South Carolina

County of Berkeley

|, Jame L. Bickett, an Official Court Reporter
for the State of South Carolina, do hereby certify that
the foregoing is a true, accurate, and conplete
Transcri pt of Record of the proceedi ngs had and evi dence
introduced in the hearing of the captioned case in the
Ni nth Judicial Circuit, the Court of Common Pl eas for

Ber kel ey County, South Carolina.

Off/cial Court Reporter

Dated this 7th day

of July, 2025.
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COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

Case No.: 2022-CP-08-02185

£ *
7

ORDER GRANTING LATE APPE

= e

Jermaine Hartwell, #323738,

Applicant,

VN

v.
State of South Carolina,

Respondent.

I N A T T i

0
4]
\
G0: Hd 0F 4d

This matter is before the Court b}_\;!ay ofan application for Post-Conviction Relief (PCR)
filed by Jermaine Hartwell (Applicant) on September 8, 2022. Respondent made its return
requesting an evidentiary hearing. On January 21, 2025, an evidentiary hearing convened before
the Honorable Patrick Fant, I1I. Applicant was present and was represented by Denise Grainger
Swope, Esquire. Assistant Attorney General Kylee Kanealey represented Respondent. At the
hearing, the Court was informed that the Applicant was proceeding only on the late appeal issue
pursuant to dustin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). The Applicant waives all other
claims in his application. The Court heard testimony from Applicant and the parties stipulated
that prior PCR counsel, Jim Craig, would testify that he was retiring from the practice of Jaw and
failed to file the requested appeal. Following a thorough review of the records before this Court
and the testimony presented at the hearing, this Court finds that Applicant is entitled to a belated

discretionary review of the dismissal of his application.

EROCEDURAL HISTORY.
Applicant is presently confined in the South Carolina Departinent of Corrections serving
a cumulative thirty-year sentence. During its February 2007 term, the Berkeley County Grand

Jury indicted Applicant for four counts of Kidnapping (2007-GS-08-00308, -00309, -00310, -



1008

00311 ), Murder (2007-GS-08-00312), Armed Robbery (2007-GS-08-00313), and two counts
of first-degree Burglary (2007-GS-08-00342, -00345). On August 27, 2007, Applicant
proceeded to a jury trial before the Honorable Deadra L. Jefferson. N. Elliot Barnwell, Esquire,
represented Applicant. Solicitor Scarlet Wilson and Assistant Solicitor Blair Jennings
prosecuted the case, On August 30, 2007, the jury found Applicant guilty as indicted. Judge
Jefferson sentenced Applicant to concurrent sentences of thirty years' imprisonment for each

charge.

Applicant filed a timely notice of appeal. Chief Appellate Defender Joseph L. Savitz, I1I,

of the South Carolina Office of Appellate Defense perfected the appeal by filing an Anders brief,

Anders v. California, 386 U.S. 738 (1967), and a petition to be relieved as counsel with the Court

of Appeals on the following issue:

1. Did the trial judge commit reversible error by denying Hartwell's motion

to sever his case from Grant and Smith's?

The South Carolina Court of Appeals dismissed Applicant's appeal without oral

argument, State v. Hartwell, Op. No. 2010-UP-036 (S.C. Ct. App. filed January 26, 2010). The

Remittitur was sent on February 11, 2010.

On July 6, 2010, Applicant filed his first post-conviction relief action, alleging the

following grounds for relief:

1. Ineffective assistance of trial counsel in that counsel

a. Failed to object to Mr. Bolus' improper religiously tinged closing
argument;

b. Failed to object to improper closing argument of Mr. Bolus and the
solicitor that impermissibly invoked the "Golden Rule";

c. Failed to object to trial court's comments during jury charge that
impermissibly commented on the facts of the case;

d. Failed to object to trial court's malice instructions that shifted the burden
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of proof; and
2. Denial of due process

Respondent filed its return on October 26, 2010. An evidentiary hearing was held on July
12, 2011. On August 15, 2011, the Honorable Kristi L. Harrington, issued an Order of Dismissal
denying and dismissing the application with prejudice. Applicant did not appeal.

On October 23, 2018, Applicant, through counsel, submitted a second post-conviction
relief application in which he requested relief based on newly discovered evidence. On September
7, 2021, an evidentiary hearing was held. On February 14, 2022, the Honorable R. Kirk Griffin

issued an order dismissing the application with p}ejudice.

CURRENT A PPLICATION

Applicant commenced this PCR action on September 8, 2022, asserting he is being
held in custody unlawfully based on the following verbatim:

1. "Applicant's PCR Counsel [rendered] ineffective assistance pursuant to White v
State 269. S.C. 110,208 S.E. 2d 35 (1974)”
a. "Applicant strongly desired for PCR Counsel to file his notice of appeal”
2. "Illegal sentence (Constructive Amendment)"
b.  "During the criminal proceedings Solicitor committed constructive
amendment"

Applicant requests relief in the form of "grant belated appeal and vacate illegal sentence".

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the records before it, including the
Berkeley County Clerk of Court records regarding the subject convictions, the trial transcript,
and record of direct appeal, the record of Applicant's previous PCR action, and the PCR
transcript, and the current application. This Court has further had the opportunity to observe the
witnesses presented at the PCR hearing, closely pass upon their credibility, and weigh their

testimony accordingly. Applicant alleged that he was denied the right to appeal the dismissal of
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his previous post-conviction relief application when his previous PCR counsel failed to timely
file a notice of appeal of the denial of that action. Pursuant to dustin v. State, 305 S.C. 453, 409
S.E.2d 395 (1991), a post-conviction relief applicant may petition the South Carolina Supreme
Court for belated discretionary review of the dismissal of his or her application in some
circumstances. A PCR applicant is entitled to an Austin appeal if the PCR judge affiratively
finds either: (1) the applicant requested and was denied an opportunity to seek appellate review;
or (2) the right to appellate review of a previous PCR order was not knowingly and intelligently
waived. Odom v. State, 337 5.C. 256, 2(:;»2, 523 S:E.Zd 753,756 (1999). This Court affirmatively
finds thatthe Applicant requested and was denied an opportunity to seek appellate review. Odom
v. State, 337 S.C. 256, 262, 523 S.E.2d 753, 756 (1999). Below are this Court's findings of facts

and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).

CONCLUSION

Based on the foregoing, this Court concludes that Applicant is entitled to petition the South
Carolina Supreme Court for belated discretionary review of the dismissal of his PCR application.

IT IS THEREFORE ORDERED:

1. This application for PCR is granted as to the right to petition the South

Carolina Supreme Court for belated discretionary review of the dismissal of

Applicant’s previous application pursuant to Austin v. State, 305 S.C. 453, 409

S.E.2d 395 (1991); and

2. Applicant shall be remanded to and remain in the custody of the State,

AND IT IS SO ORDERED THIS J;" day of /4,«:«/ , 2025.

The Honorable Patrick Fant 11,
Presiding Judge
Ninth Judicial Circuit
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, South Carolina
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State of South Carolina
The Circuit Court of the Thirteenth Judicial Civcuit

: Greenville County Courthouse
Patrick C. Fant, Il 305 East North Street, Suite 219
Judge Greenville , SC 29601

Fhone: (864) 467-8559
Fax: {864) 467-8815
pfantj@sccourts.org

April 22, 2025

——— —— -

The Honorable Leah Guerry Dupree
Clerk of Court

P.O. Box 219

Moncks Comer, SC 29461

RE: Jermaine Hartwell, #323738 v State of South Carolina
Case No.: 2022-CP-08-02185
Dear Ms. Dupree:

Attached please find for filing the signed Order Granting Late Appeal regarding the above-
referenced matter.

Sincerely,

Bunna

Brenna Jennings
Administrative Assistant to Judge Patrick C. Fant, III
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) KIDNAPPING
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on February 7, 2007, the Grand Jurors of Berkeley
County present upon their oath:

That Jermaine Hartwell did in Berkeley County on or about the 2" day of August, 2006, while
acting in concert with co-defendants, seize, abduct, confine or carry away, Birdie Cobbs, by any
means whatsoever without the authority of law and against the will and consent of Birdie Cobbs.

This in violation of Section 1 6-3-910 of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the stgtute in such case made and provided.
é&m s L\MAI)O

-~ Assistant Soligj‘.":\ Q “
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DOCKET NO.

2007-Gs-08- (H30Y
The State of South Carolina

County of Berkeley

COURT OF GENERAL SESSIONS

FEBRUARY TERM 2007

ARREST WARRANT NUMBER

Direct Presentment

ACTION OF GRAND JURY

T
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F(Jrepwson of Grand Jury

VERDICT

THE STATE

VS.

JERMAINE HARTWELL

Foreperson of Petit Jury

Date:

Indictment for

KIDNAPPING

GLol
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) KIDNAPPING
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on February 7, 2007, the Grand Jurors of Berkeley
County present upon their oath:

That Jermaine Hartwell did in Berkeley County on or about the 2™ day of August, 2006, while
acting in concert with co-defendants, seize, abduct, confine or carry away, Joe Husser, by any
means whatsoever without the authority of law and against the will and consent of Joe Husser.

This in violation of Section 1 6-3-910 of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
'\ ’

N Assistant Solic}‘&\
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The State of South Carolina

County of Berkeley

COURT OF GENERAL SESSIONS

FEBRUARY TERM 2007

ARREST WARRANT NUMBER
1725417

ACTION OF GRAND JURY
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O KEPNA}

B
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Foreﬁmn of Grand Jury

VERDICT

THE STATE

VS.

JERMAINE HARTWELL

Foreperson of Petit Jury

Date:

Indictment for

KIDNAPPING

210l
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) KIDNAPPING
COUNTY OF BERKELEY ) '

At a Court of General Sessions, convened on February 7, 2007, the Grand Jurors of Berkeley
County present upon their oath:

That Jermaine Hartwell did in Berkeley County on or about the 2™ day of August, 2006, while
acting in concert with co-defendants, seize, abduct, confine or carry away, Dexter Perry, by any
means whatsoever without the authority of law and against the will and consent of Dexter Perry.

This in violation of Section 1 6-3-910 of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

& ) Y

- P Assistant So]icjg Q ))
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THE STATE
Vs.
ARREST WARRANT NUMBER
_ ) -725419
JERMAINE HARTWELL
ACTION OF GRAND JURY
r—;‘:‘ﬁ i ‘n .Xe i
o i
Forgperson of Grand Jury
VERDICT
i ) Indictment for
KIDNAPPING
Foreperson of Petit Jury

Date:
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) KIDNAPPING
COUNTY OF BERKELEY )

At a Court of General Sessions, convened on the February 7, 2007, Grand Jurors of Berkeley
County present upon their oath:
That Jermaine Hartwell did in Berkeley County on or about the 2" day of August, 2006, while
acting in concert with co-defendants, seize, abduct, confine or carry away, Odoner Cobbs, Jr., by
any means whatsoever without the authority of law and against the will and consent of Odoner

Cobbs, Jr. This action being in violation of Section 16-3-910, South Carolina Code of Laws

(1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

RLs £ s

&
Assistant Solicitor Q j
— -
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BCSO, Merrithew | ‘ The State of South Carolina

m County of Barkeley

Y ]
COURT OF GENERAL SESSIONS '

FEBRUARY TERM 2007
]
THE STATE
VS,
ARREST WARRANT NUMBER
725386 - — " i}
JERMAINE HARTWELL
ACTION OF GRAND JURY
True B
: £di
</
Forggerson of Grand Jury
e ,
VERDICT e ———
indictment for
MURDER

Foreperson of Petit Jury Date:

120l
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STATE OF SOUTH CAROLINA INDICTMENT FOR

MURDER

St et S’

COUNTY OF BERKELEY

Acta Court of General Sessjons, convened on February 7, 2007, Grand Jurors of Berkeley County

present upon their oath:

That Jerrmaine Hartwell did in Berkeley County on or about the 2™ day of August, 2006, while
acting in concert with co-defendants, feloniously, willfully and with malice aforethought, kill

and murder one Dexter Perry, |by means of blunt force trauma to the head and/or gunshot

wounds, and Dexter Perry did die in Berkeley County as approximate result thereof on or about

August Z, 2006. This action being in violation of §16-3-10 of the South Carolina Code of Laws

(1976), as amended.

Against the peace and dignity of thL: State, and contrary to the statute in such case made and provided.

(e ¢
Assistant Solicitor




793

BGCSO, Mg  ew

o m\\w

/)

e - A - v ™ v\!'u.:)l._)

The State ot South Carolina

— —— — ————————— —— ]

County of Berkeley
COURT OF GENERAL SESSIONS
FEBRUARY TERM 2007
THE STATE
: S
sixts
1-725423 . ) et e e s s e T T T
— ' JERMAINE HARTWELL
ACTION OF GRAND JURY
i T
Frue Bl
VA A
Foregerson of Grand Jury
]
VERDICT = —— — — — — — ————
{ndictment for
ARMED ROBBERY
Foreperson of Petit Jury Date:

€col
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|
ST ATE OF SOUTH CARCIINA | ) INDICTMENT FOR
| 0 ARMED ROBBERY
COUNTY OF BERKELEY . )

i
!

At a Court of Gene Sess}ons, convenéd on February 7, 2007, the Grand Jurors of Berkeley
Corinty préent upon their calhy l
‘That Jernyaine Hartwell difi lin Beirkeley County on or about the 2nd day of August, 2006, while
acting in eoncert with co- ﬁfenda*xts, take from the | person or presence of Dexter Perry, the goods

f
or xvonies of Dexter Perry, ﬁuch goods or monies being described as an amount of U.S. currency

i
and/er jewelry, while amjﬁed W‘n;h a deadly weapon, to wit: a handgun. This action being in

violation of Section 16-11:330, S!puth Carolina Code of Laws (1976), as amended.
-

Against the peace and dign#} of thb State, and contrary to the statute in such case made and provided.

'%ACM

Assistant Solicitor Q
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The State of South Carolina

County of Barkeley -
COURYT OF GENERAL SESSIONS
FEBRUARY TERM 2007
e ———— —
THE STATE
e e e 8 B 1% it ©7 — <
——— AREST WARRANT NUMBER I
e TOE422 JERMAINE HARTWELL
ACTION OF GRAND JURY
rE, -
Ftee TErey
BN P 5;.‘;‘5
s/ &-‘9
Fargflerson of Grand Jury
e ==
VERDICT Indictment for
BURGLARY FIRST DEGREE
Foreperson of Petit Jury Date:
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STATE OF SOUTH C AROLINA

COUNTY OF BERKELEY

T T [V

} INDICTMENT FOR
) BURGLARY FIRST DEGREE
)

At a Court of (ene
County present upen their oa

That Jermaine Hartwell di

}
j
E
.’
1 Sessi;lons, convened on February 7, 2007 the Grand Jurors of Berkeley

|
i

1

in Be#keley County on or about the 2™ day of August, 2006, while
{

acting in concert with co-d fend#nts, willfully, unlawfully and feloniously enter the dwelling

located at 634 Dutchn Fork

commii a crime therein, t

oad, ﬁLadson, South Carolina, without consent and with the intent to

it: Kidnapping and armed robbery. These acts occurring with the

following circumstamces gf] aggrz"ivation, to wit: the entering or remaining occurred during the

hours of darkness arxd/or w
he or another participant if }

did cause physical injury

Ten n{ effecting entry or while in the dwelling or in immediate flight,
the cﬂune was armed with a deadly weapon, to wit: a handgun, and/or

to a person who is not a participant in the crime and/or used or

threatened the use of a dTemm instrument and/or displayed what is or appeared to be a pistol

or other fircarm. This ag;

(1976), as amended.

on in violation of Section 16-11-311, South Carolina Code of Laws

Against the peace and dig+i4v

of tﬁ»e State. and contrary to the statute in such case made and provided.

i Assxstant Solicitor
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l\ BCSO, Mermithew The State or South Carolina
q e {*i—;;: = County of Borksley
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THE STATE
e —E ]
, SE—— I — T
ARREST WARRANT NUMBER
R v L W JERMAINE HARTWELL
ACTION OF GRAND JURY
l‘r‘v B
TroeHot
o/
Forederson of Grand Jury
VERDICT Indictment for
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At a Court of Gen al SessFons, convened on February 7, 2007 the Grand Jurors of Barkeley

County present upon their ;

That Jermaine Hartwell df|in Bérkeley County on or about the 2 day of August, 2006, while

acting in concert with » defendants, willfully, unlawfully and feloniously enter the dwelling

l
located at 1106 Snow Go gsg Circle, Goose Creek, South Carolina, without consent and with the

ances of aggravation, to wit: the entering or remaining occurred

|

£sS aigzd/or when in effecting entry or while in the dwelling or in
er p;rticipant in the crime was armed with a deadly weapon, to wit:
se physical injury to a person who is not a participant in the crime
and/or used or threatened e use of a dangerpus instrument and/or displayed what is ér appeared
to be a pisiol or other hem. Tms action in violation of ‘Séction 16-11-311, South Carolina

Code of Laws {1976), as

r of th#: State. and contrary to the statute in such case made and provided.
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