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take the stand?

MS. SWOPE: If your Honor feels like we need to do it

for the record --

THE COURT: I mean, he's just -- well --

MS. SWOPE: He's echoing that testimony, your Honor. If

you want him to do it under the record --

THE COURT: Let's just --

MS. SWOPE: Okay.

THE COURT: Okay? I mean, just to --

MS. SWOPE: It's just a few questions. We can do that.

THE COURT: Okay.

Mr. Hartwell?

THE DEFENDANT: Yes, sir.

THE COURT: Okay? Yes, sir.

Do you want me to just keep him there?

MS. SWOPE: That would probably --

THE COURT: Is that okay?

MS. SWOPE: -- be easier.

THE COURT: All right.

As best as you can, sir, can you stand just briefly.

Can you raise your right hand as best as you can, sir.

Thank you.

(Defendant sworn.)

THE COURT: Okay. You may take a seat, Mr. Hartwell.

Okay. Counsel, if you want to ask him the questions.
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MS. SWOPE: Yes, your Honor.

JERMAINE HARTWELL,

called as a witness on his own behalf, being first duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MS. SWOPE:

Q. Mr. Hartwell, you've heard the attorney general state

that the trial counsel would have indicated that he couldn't

assist you with appealing the PCR. Did you want that appeal?

A. Yes, ma'am. I wanted the appeal, but he stated he was

retiring and he couldn't no longer help me.

Q. Okay.

A. And that -- you know what I'm saying?

But I got a letter from him stating that it was written

on the attorney general memorandum.

Q. Okay.

A. So I never seen the memorandum to my appeal.

Q. Okay. But you wanted that appeal and it --

A. Yes.

Q. -- did not occur?

A. Yes, sir. And they're waiting on a letter from the --

from Craig. He was waiting on it from the attorney general,

but he never received it because I never got it. I never got

nothing from --

Q. Oh, you mean the order?
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A. The order.

Q. I see. Okay. And I've provided you with a copy of that

for purposes of this appeal today, as well as the

attachments.

MS. SWOPE: Your Honor, I believe that's all I have.

THE COURT: Okay. Anything from the State?

MS. KANEALEY: Just one question, your Honor.

THE COURT: Okay.

CROSS-EXAMINATION

BY MS. KANEALEY:

Q. Did you ask your lawyer to file the appeal?

A. I got a letter from him. I got denied. I got a letter.

He stated that he was no longer practicing to be a lawyer no

more so he couldn't help me. I told him I wanted the appeal.

He sent me some kind of paper, a letter in the mail. I got

it -- I left it in the van -- stating that when you got the

order correct, it was to go to him and it would come to me.

I never got no order. I wanted the appeal.

Q. Okay. So did you ask your lawyer to file the appeal?

A. He said he couldn't help me. He gave me a different

appellate number to Columbia for asking them to do it, but he

was my paid lawyer and he said he couldn't do it because he

was retired. But he's told me once he get the order come

from you, he would have gave it to me and I would have did my

appeal. I never got nothing.
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Q. So just to clarify, you did communicate to him that you

wanted an appeal?

A. On the phone I did tell him I wanted to appeal.

Q. Okay.

A. I did tell him I wanted to appeal.

MS. KANEALEY: Nothing further, your Honor.

THE COURT: Okay. Anything else, Ms. Swope?

MS. SWOPE: Nothing, your Honor.

THE COURT: Okay.

(Witness excused.)

THE COURT: Okay. And exactly what is being waived?

MS. SWOPE: My recollection, Judge, is that there were

issues regarding the prior PCR and he was attempting to raise

them again. We understand that those are successive and that

what he was actually trying to do was appeal the PCR and that

that never occurred.

THE COURT: Okay. Do y'all want to give me brief, I

guess, arguments as far as your position?

MS. SWOPE: I can, your Honor.

Under White as well as Austin, I believe that the

applicant is entitled to his discretionary review. He tried

to seek that review and was told by trial counsel -- excuse

me, PCR counsel that he could not do the appeal, that he was

retiring. And I'm sure as everyone present knows, it's a

civil matter to file a one-page notice of intent and it would
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have gone to the appellate courts for review. That did not

occur.

And I believe that equity and fairness state that he is

allowed -- under White as well as Austin, that he is allowed

to have his discretionary review of his PCR denial.

THE COURT: Okay. Anything from the State?

MS. KANEALEY: Yes, your Honor.

This just comes down to credibility, whether you believe

that he, in fact, asked for the appeal and was denied it.

And then if that is the case, then we would concede.

THE COURT: Okay. Thank you both.

I will take it under advisement.

MS. KANEALEY: Thank you.

(End of proceedings.)
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STATE OF SOUTH CAROLINA 
COUNTY OF BERKELEY 

Jermaine Hartwell, #323738, 

Applicant, 

V. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

___________ ) 

COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 

Case No.: 2022-CP-08-02185 

= 
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This matter is before the Court bY ~ay ~fan application for Post-Convicticin Relief (PCR) 

filed by Jermaine Hartwell (Applicant) on September 8, 2022. Respondent made its return 

requesting an evidentiary hearing. On January 21, 2025, an evidentiary hearing convened before 

the Honorable Patrick Fant, III. Applicant was present and was represented by Denise Grainger 

Swope, Esquire. Assistant Attorney General Kylee Kanealey represented Respondent. At the 

hearing, the Court was informed that the Applicant was proceeding only on the late appeal issue 

pursuant to Austin y. State, 305 S.C. 453, 409 S.E.2d 395 (1991 ). The Applicant waives all other 

claims in his application. The Court heard testimony from Applicant and the parties stipulated 

that prior PCR counsel, Jim Craig, would testify that he was retiring from the practice of law and 

failed to file the requested appeal. Following a thorough review of the records before this Court 

and the testimony presented at the hearing, this Court finds that Applicant is entitled to a belated 

discretionary review of the dismissal of his application. 

PROCEDURAL HISTORY 

Applicant is presently confined in the South Carolina Department of Corrections serving 

a cumulative thirty-year sentence. During its February 2007 tenn, the Berkeley County Grand 

Jury indicted Applicant for four counts of Kidnapping (2007-GS-08-00308, -00309, -00310, -
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00311 ), Murder (2007-GS-08-00312), Armed Robbery (2007-GS-08-00313), and two counts 

of first-degree Burglary (2007-GS-08-00342, -00345). On August 27, 2007, Applicant 

proceeded to a jury trial before the Honorable Deadra L. Jefferson. N. Elliot Barnwell, Esquire, 

represented Applicant. Solicitor Scarlet Wilson and Assistant Solicitor Blair Jennings 

prosecuted the case. On August 30, 2007, the jury found Applicant guilty as indicted. Judge 

Jefferson sentenced Applicant to concurrent sentences of thirty years' imprisonment for each 

charge. 

Applicant filed a timely notice of appeal. Chief Appellate Defender Joseph L. Savitz, III, 

of the South Carolina Office of Appellate Defense perfected the appeal by filing an Anders brief, 

Anders v. California, 386 U.S. 738 (1967), and a petition to be relieved as counsel with the Court 

of Appeals on the following issue: 

1. Did the trial judge commit reversible error by denying Hartwell's motion 

to sever his case from Grant and Smith's? 

The South Carolina Court of Appeals dismissed Applicant's appeal without oral 

argument. State v. Hartwell, Op. No. 2010-UP-036 (S.C. Ct. App. filed January 26, 2010). The 

Remittitur was sent on February 11, 2010. 

On July 6, 2010, Applicant filed his first post-conviction relief action, alleging the 

following grounds for relief: 

I. Ineffective assistance of trial counsel in that counsel 
a. Failed to object to Mr. Bolus' improper religiously tinged closing 

argument; 
b. Failed to object to improper closing argument of Mr. Bolus and the 

solicitor that impermissibly invoked the 11 Golden Rule"; 
c. Failed to object to trial court1s comments during jury charge that 

impermissibly commented on the facts of the case; 
d. Failed to object to trial court's malice instructions that shifted the burden 
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of proof; and 
2. Denial of due process 

Respondent filed its return on October 26, 2010. An evidentiary hearing was held on July 

12, 2011. On August 15, 2011, the Honorable Kristi L. Harrington, issued an Order of Dismissal 

denying and dismissing the application with prejudice. Applicant did not appeal. 

On October 23, 2018, Applicant, through counsel, submitted a second post-conviction 

relief application in which he requested relief based on newly discovered evidence. On September 

7, 2021, an evidentiary hearing was held. On February 14, 2022, the Honorable R. Kirk Griffin 

issued an order dismissing the application with prejudice. 

CURRENT APPLICATION 

Applicant commenced this PCR action on September 8, 2022, asserting he is being 

held in custody unlawfully based on the following verbatim: 

1. 11Applicant's PCR Counsel [rendered] ineffective assistance pursuant to White v 
State 269. S.C. 110,208 S.E. 2d 35 (1974)" 

a. "Applicant strongly desired for PCR Counsel to file his notice of appeal" 
2. "Illegal sentence (Constructive Amendment)" 

b. "During the criminal proceedings Solicitor committed constructive 
amendment" 

Applicant requests relief in the fonn of 11 grant belated appeal and vacate illegal sentence11
• 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court has had the opportunity to review the records before it, including the 

Berkeley County Clerk of Court records regarding the subject convictions, the trial transcript, 

and record of direct appeal, the record of Applicant's previous PCR action, and the PCR 

transcript, and the current application. This Court has further had the opportunity to observe the 

witnesses presented at the PCR hearing, closely pass upon their credibility, and weigh their 

testimony accordingly. Applicant alleged that he was denied the right to appeal the dismissal of 
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his previous post-conviction relief application when his previous PCR counsel failed to timely 

file a notice of appeal of the denial of that action. Pursuant to Aw.tin v, State, 305 S.C. 453, 409 

S.E.2d 395 (I 991), a post-conviction relief applicant may petition the South Carolina Supreme 

Court for belated discretionary review of the dismissal of his or her application in some 

circumstances. A PCR applicant is entitled to an Austin appeal if the PCR judge affirmatively 

finds either: (1) the applicant requested and was denied an opportunity to seek appellate review; 

or (2) the right to appellate review of a previous PCR order was not knowingly and intelligently 

waived. Odom v. State, 337 S.C. 256,262,523 S.E.2d 753, 756 (1999). This Court affirmatively 

finds that the Applicant requested and was denied an opportunity to seek appellate review. Odom 

v. State, 337 S.C. 256,262,523 S.E.2d 753, 756 (1999). Below are this Court's findings of facts 

and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017). 

CONCLUSION 

Based on the foregoing, this Court concludes that Applicant is entitled to petition the South 

Carolina Supreme Court for belated discretionary review of the dismissal of his PCR application. 

IT IS THEREFORE ORDERED: 

1. This application for PCR is granted as to the right to petition the South 

Carolina Supreme Court for belated discretionary review of the dismissal of 

Applicant's previous application pursuant to Austin y. State, 305 S.C. 453, 409 

S.E.2d 395 (1991); and 

2. Applicant shall be remanded to and remain in the custody of the State. 

AND IT IS SO ORDERED THIS )l--iay of fid , 2025. - ' 

The Honorable Patri ant, III. 
Presiding Judge 
Ninth Judicial Circuit 
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g,tate of g,outb QI:arolina 
'Q];ge Ql:frcuft QI:ourt of tbe -m:otrteentb 3f ubiciaI QI:ircuit 

Patrick c. Fant, Ill 
Judge 

___ April 22, 2025 

The Honorable Leah Guerry Dupree 
Clerk of Court 
P.O. Box 219 
Moncks Comer, SC 29461 

RE: Jermaine Hartwell, #323738 v State of South Carolina 
Case No.: 2022-CP-08-02185 

Dear Ms. Dupree: 

Greenville County Courthouse 
305 East North Street, Suite 219 

Greenville , SC 29601 
Phone: (864) 467-8559 

Fax: (864)467-8815 
pfanlj@sccourts.org 

Attached please find for filing the signed Order Granting Late Appeal regarding the above­
referenced matter. 

Sincerely, 

~~ 
Brenna Jennings 
Administrative Assistant to Judge Patrick C. Fant, III 
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