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7 ~ The late Justice Ruth Bader Ginsburg had a poster with those famous words from the Torah
hanging in her Supreme Court chamber — a reminder of the Jewish values that inspired her lifelong
commitment to social justice.

S o '0 join a movement of Jewish global citizens that was founded
Happy are those ... whose hope is in the  |ese values into action. I am deeply proud to lead American Jewish
Lord their God, who made heaven and ‘organization dedicated to tikkun olam — the sacred Jewish
earth ... who keeps faith forever; en world.
oo S Justice for the ”!.’%’f_i’fd’ g time for many of us in the Jewish community, our responsibility
who gives food to Mg'y 1 f‘;ﬂ'ﬁf 138 years, AJWS has been working to defend human rights around

— Psalm 146:5- ff’a o s Mmense global challenges — from natural disasters and the climate

AP gsuve. B persecution of oppressed minorities. We currently support over 500
| A gl e L all, pieve 1O defend the rights of marginalized communities in Africa, Asia, Latin
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' I'he suttering 1mour-worid is immense — and we too are not immune. But the hundreds of social
change organizations AJWS supports depend on us so they can protect the communities that depend
on them.(_’i‘zﬁey’re facing grave obstacles, as despotic leaders mount increasingly brazen assaults on
essential human rights ... as the climate crisis creates food shortages across the globe/. .. and as women
fight for the basic right to make choices about their own bodies. At a time of immense global suffering,
our brave grantee#”ﬁ%’ené\ofunting on us to support their work for justice more than ever before. =~ i
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our grantees combat the devastating effects of the climate crisis and respond

er emergency. It will support their work to end violence against women, girls

defend ethnic and religious minorities who face bigotry and oppression every
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God of Justice,
We pray for your justice
to rule in the hearts of

our leaders. May their

good works glorify you.

In Jesus’ name,

Amen

God of Love,

We pray for your love to
rule in the hearts of our
leaders. May your love
cause them to defend
the cause of those who
struggle with hunger.
In Jesus’ name,

Amen
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Be strong and courageous. Do not be afraid or terrified

because of them, for the LORD your God goes with you;
he will never leave you nor forsake you.

Deuteronomy 31:6



i EMERGENCY UPDATE /I

Thousands in Israel in Imminent Danger

Please stop whatever you are doing to pray for Israel. She As the world holds its breath, The Fellowship is on the

is surrounded by powerful enemies who want to destroy ground to provide thousands of emergency food boxes and

her, and now attacks from Iran have begun. survival kits to those in need. We're working to supply
vulnerable communities with mobile bomb shelters,

As we are preparing this message, Israel is in lockdown. armored vehicles, and other emergency equipment.

Stores are shuttered. Roads are closed. Thousands of our
. ight in shelters. No ISRAEL NEEDS YOUR HELP NOW!
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Parables invited listeners to lean in, reflect, and wirestie witl what Jesus was

\reelly saying. For those with open heails, these simple stories revealed deep

spiritual truths. But for those who resistac. the meaning remaiged hidaern.

Explore the Ultimate Parable Guide.
Iryoéﬂle B Sle W

Where Is the Parable of the Persis ‘lcm‘\\'id()\x-fil‘* %‘cripmw?

Rrincipal Mater: fédm mm

The Parable of the Persistent Widow appears in

\ Parable of the Persistent Widow Summary

Jesus told His disciples this story:

There was a judge who showed no concern for God or people.

» A widow kept coming to him, asking for justice against someone who hac
taken advantage of her.

» The judge ignored her requests and refused to help.

e The widow didn’t give up and kept coming back.

¢ Eventually, the judge gave in because he was tired of being bothered.

He granted her justice not because he cared, but just to get her to stop.

[ ]

Who's Who in the Parable?

Every parable contains people, objects, or animals to which Jesus gives spiritual

meaning. This parable is no different. So before we explore what this parable

means. we need to find out who and what each thing in this parable represents.

e The uncaring judge represents injustice. Despite his given authority to
help anyone seeking justice, he doesn’t use his position to readily help.
Instead he represents what it feels like to be ignored or disregarded.

- The persistent widow represents tenacity. pite her lowly posmom

\e judge’s uninterested response, she never stops as sking for justice. She

§
i\ ~t

L8

https-Jfﬁnds.tife.churcwparable-of-me-pers|stent-w|dow-exp|ained/#:-:texr:The persistent widow represents tenacity.&text=She represents what it look...

L8]
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Heirs at Law of Roger Smashum, John Smashum and Arthur Smashum, if living or such
heirs of them as may be living, Carolee H. Goodwine, Mae Olive Henderson, Audrey Polite
Sawyer, Diana Cornish, Heirs of John Frasier, if living or such heirs of them as may be
living, Bernadette Anderson, Eloise Gadson and all other persons unknown, having or
claiming any right, title or estate or interest in or lien upon the real property described in
the complaint herein, being designated collectively as John Doe and Sarah Roe, including
all minors, persons in the armed forces, insane persons and all other persons under any
other disability who might have or claim to have any right, title or interest in or lien upon
the real property described in the complaint herein,  Defendants,

Of whom Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs at law of John
Smashum, and Queen Smashum, as grantee of Adam Smashum, heir at law of John
Smashum, are Appellants.

Appeal From Beaufort County
Perry M. Buckner, Circuit Court Judge

Opinion No. 3639
Heard March 11, 2003 - Filed May 5, 2003

REVERSED and REMANDED



Derek C. Gilbert, of Beaufort, for Appellants.
Alysoun Meree Eversole, of Beaufort, for Respondent.

CURETON, J: Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs of John
Smashum, and Queen Smashum, as grantee of Adam Smashum, heir of John Smashum
(collectively “Heirs”), appeal the circuit court=s grant of summary judgment to Sherwood

N. Fender in thisquiet title action. We reverse and remand.

FACTS

The parties each claim title to a parcel of unimproved land. Each can trace their titles
through a series of intestate and deed conveyances to two “Head of Family Land
Certificates” granted by the United States District Tax Commission to Roger Smashum
around 1867. Roger Smashum’s interest eventually passed through intestacy to his son
John Smashum and eventually to two of his grandsons, Arthur Smashum and Thomas
Smashum.

Fender claims title through a November 1988 deed derived from a succession of
conveyances from Arthur Smashum. In 1966, Arthur Smashum conveyed his interest in
the property to Betty M. Sloan by quit-claim deed. Sloan conveyed the property back to
Arthur in 1969 by quit-claim deed. In 1983, Arthur conveyed the property to himself and
Charlie Mae Brantley as joint tenants with the right of survivorship. Arthur died in 1984
and in 1988 Charlie Mae conveyed the property to W. Thomas Parker and Fender by
warranty deed. [1]

Henrietta Jones, Sarah Shepard and Lucy Smith, claim a tenancy-in-common with Fender
as heirs of Thomas Smashum. Queen Smashum claims a one-eighth tenancy in common
interest with Fender through a 1999 quit-claim deed from Adam Smashum, an heir of
Thomas Smashum.

In December 1999, Fender initiated the present action seeking to quiet title to the
property. He asserted the absence of estate or administrative proceedings related to the
estates of Roger Smashum, John Smashum, and Arthur Smashum left a cloud over his
title. In his complaint, Fender alleges the interest of a business associate and his was
adverse to all others. His complaint states:

That possession of the property which is the subject of this cause of action has been in
actual, open, notorious and exclusive possession of [Fender and a business associate]

[,



under claim of title and that there has been such continued occupation and possession of
the premises for over ten (10) years.

Queen Smashum answered on behalf of herself and the heirs of Thomas Smashum in May
2000, and counterclaimed to quiet title to the property in the name of the Heirs. The Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smith each owned an
undivided one-eighth interest in the property.

In June 2001, Fender made a motion for summary judgment. The circuit court conducted
a hearing on Fender’s motion the following month. In its order issued in August 2000, the
court granted summary judgment to Fender. This appeal follows.

STANDARDOFREVIEW\ g\\‘\’m A A St A v X\,\JQM&\.&&»

\1 (,Jf/zm/d pf(’ Vai |
Summary judgment is appropriate When there is no genuine issue as to any material fact

and the moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C.
488, 493, 567 S.E.2d 857, 860 (2002). When determining whether any triable issue of fact
exists, the evidence and all inferences, which can reasonably be drawn from it, must be
viewed in the light most favorable to the nonmoving party. Faile v. S.C. Dep’t of Juvenile
Justice, 350 S.C. 315, 324, 566 S.E.2d 536, 540 (2002). If triable issues exist, those issues
must be submitted to the jury. Youngv.S.C. Dep't of Corrections, 333 S.C. 714, 718, 511
S.E.2d 413, 415 (Ct. App. 1999). Even where no dispute as to evidentiary facts exists, but
only as to the conclusions or inferences to be drawn from them, summary judgment should
not be granted. Hall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002).
Moreover, summary judgment is a drastic remedy that should be cautiously invoked to
ensure no person is improperly deprived of a trial of disputed factual issues. Lanham v.
Blue Cross & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002).

LAW/ANALYSIS

The Heirs argue the circuit court erred in finding Fender acquired title to the subject
property through adverse possession. We agree.

As an initial matter, the Heirs assert the circuit court erred in failing to find that they are
co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In
Common § 8 (1997) for the proposition that upon the intestate death of John Smashum
and his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned
the property as tenants in common. They further argue that any grantees of Arthur
necessarily owned a proportional interest in the property as tenants in common with them
as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were

2.



cotenants, Fender asserts the cotenancy came to an end when Arthur conveyed the
property to a stranger, reacquired title to the property, and thereafter conveyed the
property by warranty deed to himself and Charlie Mae Brantley. [2] He further refers to
the deposition testimony of Queen Smashum that prior to the death of Arthur Smashum in
1985, she obtained permission from him for her and her husband Adam to plant a garden
on the property.

As stated in the case of Andrews v. McDade, 201 S.C. 24, 28-29, 21 S.E.2d 202, 204 (1942):

As to real property, the general rule is that where the state has passed a perfect legal title,
the doctrine of abandonment is not applicable thereto, and that the title vested in the
grantee cannot be affected or transferred by his act in departing from the land and leaving
it unoccupied, or otherwise ceasing to exercise dominion overit. . ..

At common law, while an incorporeal hereditament may be lost by abandonment, the
principle is firmly established that perfect legal title to a corporeal hereditament cannot be
abandoned, or lost by abandonment, operating alone, and dissociated from other acts or
circumstances; and so it is frequently said that so far as land is concerned, there can be an
abandonment only in a case where the title is imperfect, or less than absolute. The doctrine
of abandonment has, therefore, no application to a fee simple; but inchoate rights and
equitable rights in land may be abandoned, and so may mere possessory rights, and rights
acquired by user ....

Although technically a@le title holder may not by nonuse abandon his title,'ql_is\
‘nonuse and failire o assert his title To the property fay constitute an important
“Circumstance in a determination of whether another has held the propertyﬁ;éely to the
m. As clarified at oral argument, Fender does not claim he ousted the Heirs, but
rather claims his predecessors in title ousted the Heirs. Thus, he reasons he is not a
cotenant with the Heirs and thus need only prove adverse possession for ten years prior to
the date of the commencement of this action. We first examine whether Fender=s
predecessors in title ousted the Heirs.

“Ouster” is the actual turning out or keeping excluded a party entitled to possession of any
real property. Grantv. Grant, 288 S.C. 86, 340 S.E.2d 791 (Ct. App. 1986). . . . Actual
ouster of a tenant in common by a cotenant in possession occurs when the possession is
attended with such circumstances as to evince a claim of exclusive right and title and a
denial of the right of the other tenants to participate in the profits. Woods v. Bivens, 292
S.C. 76, 354 S.E.2d 909 (1987); Brevard v. Fortune, 221 S.C. 117, 69 S.E.2d 355 (1952). The
acts relied upon to establish an ouster must be of an unequivocal nature, and so distinctly

7



7 4
( ‘/hostﬁ the rights of the other cotenants that the intention to’(ss;iée is clear and

Z_ unmistakable. Felder, 278 S.C. at 330, 295 S.E.2d at 642. Only in rare, extreme cases will
3 the ouster by one cotenant of other cotenants be implied from exclusive possession and

7 dealings with the property, such as collection of rents and’ir/ng)%nent of the property.

J” 1d., 278 S.C. at 331, 295 S.E.2d at 642.

/ Freeman v. Freeman, 323 S.C. 95, 99-100, 473 S.E.2d 467, 470 (Ct. App. 1996). “Ouster is

7 presumed from possession only if it is continued for a period of twenty years. Title by ten
¢ years’ adverse possession by a cotenant against another may be acquired only after actual
9 ouster of which the latter has notice, or should have in the exercise of a reasonable

/o diligence and vigilance.” Watson v. Little, 224 S.C. 359, 364, 79 S.E.2d 384, 387 (1953).

We conclude the conveyance from Arthur to Betty Sloan by quit-claim deed in 1966; the
reconveyance by Sloan to Arthur in 1969; the conveyance to himself and Charlie Mae
Brantley as joint tenants in 1983, and the conveyance by Brantley [3] to Fender and W.
Thomas Parker by a purported warranty deed in 1988, together with the fact Queen
Smashum obtained Arthur’s permission to plant a garden on the property are insufficient
by themselves to establish that the Heirs were ousted. “In the absence of authorization or
ratification, any attempted conveyance of the common property by one cotenant is not
binding upon his cotenants, and operates to pass title to nothing more than the seller’s own
interest.” 20 Am. Jur. 2d Cotenancy and Joint Ownership § 106 (1995). We recognize that
these conveyances are some evidence of ouster and should not be ignored [4] for
possession under such deeds and the assertion of exclusive and unequivocal ownership in
time could ripen into title by adverse possession. Nevertheless, Arthur did not enter into
possession under such a deed. Moreover, his transfer to Betty Sloan in 1966 and her
reconveyance to him in 1969 were by quit-claim deeds which gives rise to the inference
Arthur realized he may have had less than a good legal title. [5] In addition, we find that

2¢ Fender did not present evidence regarding the character of Arthur=s possession or that

o #Arthur took actions to exclude the Heirs from the property or asserted exclusive ownership

2¢ over the land. Likewise, there is no evidence of the character of Charlie Mae=s possession

217 of the property.

203 9/ We conclude, therefore, that a question omts whether Fender established the Heirs
were ousted of their interest in the property by Arthur or Charlie Mae. We further
conclude that under the posture of the record in this case, Fender and the Heirs are co-
tenants in the property. Therefore, Fender must show that his actions toward the property
amounted to an ouster of the Heirs before he can establish title by adverse possession.

7/



There are well-established principles applicable to cotenancy, which control the
controversy . ... A cotenant has the right, in common with his cotenants, to the possession
of the property owned in common, so ordinarily the possession by one cotenant is the
possession of all. The latter ceases when the exclusive possession of a cotenant becomes
adverse to the right of possession by the other cotenant or cotenants; but the hostile
character of the possession must be such as to amount to an ouster of the other cotenant or
cotenants and must be clearly and unmistakably established by the evidence. While the
possessor need not give express notice of the hostility of his possession to the other or
others, the nature of it must be brought home, as it has been said, to the other owner or
OWners.

Watson, 224 S.C. at 365, 79 S.E.2d at 387. One claiming title to land by adverse possession
has the burden of proving adverse possession by clear and convincing evidence. Lusk v.
Callaham, 287 S.C. 459, 460, 339 S.E.2d 156, 157 (Ct. App. 1986).

The circuit court makes no reference to ouster in its order, but analyzes Fender’s claim of
title based solely on an adverse possession analysis. In fact, as we understand Fender’s
claim, he does not claim title to the property pursuant to ouster of the heirs, but rather
based solely on adverse possession. Inasmuch as ouster is a prerequisite to a cotenant
claiming title by adverse possession, we will analyze Fender’s evidence to determine
whether a question of fact exists as to whether Fender met this prerequisite.

The circuit court found the ten-year statutory period began with the November 14, 1988
deed to Fender and Parker, and ended in November 1998. In finding adverse possession,
the court relied on: 1) the receipt by Fender of a warranty deed dated November 14, 1988;
2) the paying of property taxes for the statutory period of ten years; 3) the assertion of title
by the giving and receiving of fractional interests through successive conveyances by
warranty deeds during the statutory period; and 4) the erection of no trespassing signs on
the property during the statutory period. ~The trial court also presumed Adam and Queen
Smashum’s previous use of the property was merely permissive, based on Queen’s
statement that Arthur gave her “the privilege” to plant a garden on the property before his
1984 death. While Fender’s affidavit states he and his co-owner “exercised ownership
rights ...by tending and maintaining the property,” the affidavit does not indicate how, nor
does the circuit court place any significance to this statement.

We find the actions cited by the circuit court do not as a matter of law establish ouster and
consequently do not show Fender obtained title to the property by adverse possession.
Fender=s proof is not clear and unequivocal that he exercised “hostile, open, actual,
notorious and exclusive” possession of the tract throughout the ten-year period. The fact

T—
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that Fender placed “No Trespassing” signs on the property, without more, cannot be shown
to be adverse to the rights of the other co-tenants. Especially in the light of the deposition
testimony of Queen Smashum that she visited the property in recent years and did not see
the “No Trespassing” signs allegedly posted by Fender. See Felder v. Fleming, 278 S.C.
327, 330, 295 S.E.2d 640, 642 (1982) and Horne v. Cox, 237 S.C. 41, 44-45, 115 S.E.2d 513,
515 (1960) (Possession of one tenant in common is the possession of all and, for one tenant
to establish title against a cotenant by adverse possession, he must overcome the strong
presumption that he holds possession in recognition of the cotenancy.) In addition, the
fact that Fender paid the taxes does not constitute ouster. See Watson, 224 S.C. at 368, 79
S.E.2d at 387 (payment of taxes by a cotenant ordinarily entitles him only to a
proportionate contribution from the other cotenants). The circuit court erred in finding
that Fender established title by adverse possession to the subject property.

For the forgoing reasons, the circuit court=s summary judgment order is reversed and the
case remanded to the circuit court for proceedings consistent with this decision.

S e e

REVERSED AND RE DEI}(;]
STILWELL and HOWARD, JJ, concur.

[1] In February 1990, Parker and Fender conveyed their interests to Fender, Parker-
Matthews Investors, Inc., and Mary Hudson Feltner. Feltner conveyed her interest to
Fender in 1993.

[2] Fender cites 20 Am. Jur. 2d Cotenancy and Joint Ownership, Section 31 for the
proposition that “a tenancy in common will come to an end upon forfeiture or
abandonment of the common property, upon its conveyance, voluntary or otherwise, to a
stranger, or upon the definite ouster by the cotenant of his fellows.”

[3] Arthur died in 1985.

[4] These conveyances arguably constitute color of title under our adverse possession
statutes. Woods v. Bivens, 292 S.C. 76, 78-79, 354 S.E.2d 909, 911 (1987).

[5] According to Fender, he had actual notice of these deeds.

[6] Because we reverse on this issue, we do not address Smashum’s other issues on appeal.

Some case metadata and case summaries were written with the help of AI, which can produce
inaccuracies. You should read the full case before relying on it for legal research purposes.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT b,g
COUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058 i
. _ v %
; Keith L. Tolbert (" 4y o /b) n drdnol | K,XO 3
j{  Plaintiff | Consento tha-SThe R ,§/v’°m
i 7 _3 o 710(//1 dx&ﬁr'nf%%{w;, Q{'ﬁ\ ”!\ f]bly- Y
d‘% ,, :
&u G S Cav bcro“ah Ay ramg— Y [
_ch( 4 Charlea > CONSENT ORDER \ p
Carolyn Tolbert Smith, Charles Tolbert, Betty _ TO QUIET TITLE OUS
Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian, //};YZ ﬂw ,&
\ﬁf’endamts. ,Az
- .Séo.)\,&nwﬁﬂ\ 42 ’}"‘W

@ T_j,'vy) %AJ This matter came before the Court for a Status Conferen e on June 29, 20 before the

J"JTL/’Z Al 0)/ Honorable MlkeII R. Scarborough At the conference, Wllham K Kalivas appeared on behalf of the !

Nevey In— 'C"'f%f»/ / [ Nl T R roshing ¢
é Plaintiff, Ma[ena A. Dinwoodie c{ cMDoéﬁj fn/ fﬁefemfantéaro]yn Tolbert Smith, and Ashley
-pY'r‘? ﬂuu/ 792, gugréé’m eng- oY M@?rﬁL\v 5"79_

p-LMth G. Andrews appeared on behalf of Charles Tol ert and the Estate of Charla Tolbert McMillian. Uch/

v Al S0 what 7| Quict TRtLh7| T dwonldnsves Con
5 _ considering the record and with the consent of counsel, the Couft hereby accepts the pam:?
I i 42 sentto Sueh EW/A matter! (’jdé
iés

Yirg hd agreement and quiets title on the parties’ respective interests in the propertiés at issue in this case, as
p)

M%M set forth below. However, said agreement is subject to and contingent upon Defendant Carolyn

W, Tolbert Smith’s pending Adverse Possession claim for sole ownership of the properties, which is

“tf\fﬁ% currently scheduled for a hearing on Septembef 21, 2022 starfi gat11:00 AM. ' K
ne

, wﬂ‘ejfw FINDINGS OF FACT
g . ‘\
5)
ot L The real property which is the subject of this lawsuit is located in Charleston County,
Vs South Carolina, and shall be referred to in this Order as the “Property,” and is more fully described
/

in Exhibit A, attached hereto and incorporated herein by reference.

2. The Plaintiff and the Defendants are descendants of Fred William Tolbert and Helen

Alice Grant Tolbert.

2 Tha Daéat -OT 1 ewrreee — e
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058

Keith L. Tolbert

Plaintiff,
VS.

ORDER GRANTING
Carolyn Tolbert Smith, Charles Tolbert, Betty SUMMARY JUDGMENT

Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian,

Defendants.

This matter came before me on Defendant Charles Tolbert’s Motion for Summary
Judgment as to Defendant Carolyn Tolbert Smith’s counterclaim for adverse possession.
Defendant Charles Tolbert’s motion was filed on behalf of Mr. Tolbert individually and also as
Personal Representative of the Estate of Charla Tolbert McMillian.

A hearing on the motion was held before me on September 21, 2022. Plaintiff Keith L.
Tolbert was present with his attorney, William K. Kalivas. Defendant Carolyn Tolbert Smith was
present with her attorney, Malena A. Dinwoodie. Defendant Charles Tolbert, both individually
and as Personal Representative of the Estate of Charla Tolbert McMillian, was present with his
attorney, Ashley G. Andrews. Defendant Betty Jean Tolbert Jones was present but was not
represented by counsel. Defendant Sara Jo Tolbert was not present, however she was represented
by her Guardian ad Litem and attorney, Taylor Silver, who was present.

The within action involves two adjacent parcels of real property located in Charleston
County, South Carolina. The first parcel, referred to as Property 1 in the Complaint, is commonly

known as 338 5™ Avenue, Mt. Pleasant, South Carolina. The second parcel, referred to as Property
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2 in the Complaint, is a vacant lot located at the corner of 5% Avenue and 6™ Street, Mt. Pleasant,
South Carolina.

Plaintiff brought this action seeking to quiet title to the property and to partition the
property. A consent Order to Quiet Title was filed on August 15, 2022 (the “Consent Order”).
The Consent Order confirmed title to both Property 1 and Property 2 as follows: Keith L. Tolbert
a 20% interest, Carolyn Tolbert Smith a 20% interest, Charles Tolbert a 10% interest, Betty Jean
Tolbert Jones a 20% interest, Sara Jo Tolbert Latten a 20% interest, and the Estate of Charla
Tolbert McMillian a 10% interest. Thereafter, a Deed of Distribution conveying the interests of
the Estate of Charla Tolbert McMillian to Charles Tolbert was recorded in the ROD Office for
Charleston County on August 18, 2022 in Book 1132, Page 072.

In the Consent Order, Defendant Carolyn Tolbert Smith reserved her right to have her
counterclaim for adverse possession heard at a hearing scheduled for September 21, 2022.

After considering the memoranda, documents, and arguments of counsel, this Court hereby
GRANTS the Motion for Summary Judgment as to Defendant Carolyn Tolbert Smith’s

counterclaim for adverse possession.

FINDING OF FACTS
At the time of her death on December 25, 2003, Helen Alice Grant Tolbert owned a 75%
undivided interest in Property 1 and was the sole owner Property 2. Helen Alice Grant Tolbert
also resided in the home located on Property 1 as evidenced by her Certificate of Death.
Helen Alice Grant Tolbert’s estate was probated in Charleston County, South Carolina as

Probate File No. 2010-ES-10-01356 (the “Estate™).
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Defendant Carolyn Tolbert Smith was duly appointed and served as Personal
Representative of the Estate both in the Estate’s initial administration and a subsequent
administration.

As Personal Representative, Defendant Smith executed several Deeds of Distribution
including a corrective Deed of Distribution dated January 17, 2013 and recorded in the RMC

Office for Charleston County on January 25, 2013 in Book 0306, Page 283.

LEGAL ANALYSIS

“The purpose of summary judgment is to expedite disposition of cases which do not require
the services of a fact finder.” George v. Fabri, 345 S.C. 440, 452, 548 S.E. 2d 868, 874 (2001).
Summary judgment is appropriate when there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C. 488, 493, 567
S.E.2d 875, 860 (2002). Nonetheless, when determining whether any triable issue of fact exists,
the evidence and all inferences, which can reasonably be drawn from it, must be viewed in the
light most favorable to the nonmoving party. See Faile v. S.C. Dep’t of Juvenile Justice, 350 S.C.
315, 566 S.E.2d 536 (2002).

DISCUSSION

Keith L. Tolbert, Carolyn Tolbert Smith, Charles Tolbert, Betty Jean Tolbert Jones, and
Sara Jo Tolbert Latten are tenants in common having inherited Property 1 and Property 2 through
the Estates of Fred William Tolbert and Helen Alice Grant Tolbert. When a claim for adverse
possession is made by a cotenant against another cotenant the party claiming adverse possession
must prove all of the elements of adverse possession, namely that the party claiming adverse
possession has possessed the property for a period of ten (10) years and that such possession has

been actual, open, notorious, exclusive and hostile. In addition, the party claiming adverse
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possession must also establish that the cotenants have been ousted from the property. See Fender
v. Heirs at Law of Smashum, 354 S.C. 504, 581 S.E.2d 853 (Ct.App. 2003). This is based, in part,
on principals applicable to cotenancy. “A cotenant has the right, in common with his cotenants, to
the possession of the property owned in common, so ordinarily the possession of one cotenant is
the possession of all. The latter ceases when the exclusive possession of a cotenant becomes
adverse to the right of possession by the other cotenant or cotenants; but the hostile character of
the possession must be such as to amount to an ouster of the other cotenant or cotenants and must
be clearly and unmistakably established by the evidence.” Watson v. Little, 224 S.C. 359, 364,79
S.E.2d 384, 387.

Ouster is the actual turning out or keeping excluded a party entitled to possession of any
real property. See Grant v. Grant, 288 S.C. 86, 340 S.E.2d 791 (Ct.App. 1986). “Only in rare,
extreme cases will the ouster of one cotenant of other cotenants be implied from exclusive
possession and dealing with the property, such as collection of rents and improvements to the
property.” Felder v. Fleming, 323 S.C. 95, 473 S.E.2d 467 (Ct.App. 1996).

The conduct and nature of the possessor’s exclusive adverse possession must be
sufficiently clear to “bring it home” to the other cotenants. See Watson v. Little. Possession with
the permission of the cotenants does not meet the requirements of ouster. Ouster may be presumed
by possession only if possession is continued for a period of twenty years. See Freeman v.
Freeman, 323 S.C. 95, 743 S.E.2d 467.

CONCLUSION

Even when viewing the evidence and all inferences, which can reasonably be drawn from
the evidence, in the light most favorable to Defendant Smith, it appears that there is no issue of
material fact as to Defendant Smith’s possession of the subject properties. It is clear that her

possession of the subject properties has not been exclusive for more than twenty (20) years. Her
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mother, Helen Alice Grant Tolbert resided at 338 5% Avenue and owned an interest in both
Property 1 and Property 2 until her death on December 25, 2003. Further, Defendant Smith, as
Personal Representative of the Estate of Helen Alice Grant Tolbert, executed a corrective Deed of
Distribution on January 17, 2013 confirming title in her name and in the names of the other parties
to the within action. The execution of the 2013 Corrective Deed of Distribution defeats a claim of
ouster, which is a necessary element to Defendant’s counterclaim for adverse possession. There
is no genuine issue as to any material fact and Defendant Charles Tolbert is entitled to judgment
as a matter of law.

IT IS THEREFORE, ORDERED that Defendant Charles Tolbert’s Motion for Summary
Judgment as to Defendant Carolyn Tolbert Smith’s counterclaim for adverse possession is granted.

IT IS FURTHER ORDERED that this court shall retain jurisdiction over the partition
action which is still pending.

IT IS SO ORDERED!
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0 c] possession must Talso establish that the cotenants have been ousted from the property. Sze Fender g
m |
) '}h - (_)f Heirs at Law of Smashum, 354 S.C. 04, 581 S.E.2d 53 (Ct.App. 2003)./ This is based, in part, E
F
2 :
) .

O~
on principals applicable to cotenancy. ‘A cotenant I\SS the right, m common with his co%
; /\,o-r_mj{/ yarre W 2

N
‘4 the possession of the property owned in common, so ordinarily the possessmn of one cotenant is E
W QjK the possession of all. (‘'The _litier ceases when the exclusive posse5510n of a Egtg_nanl becomes
| [ KX "'“ Jbo3—-2023= . 0
NI Eii_ie_rse to the E_g_ht of ; gossessxoniy t_r_le other cotenant or cote@nts ; but the hostile character of Q

| Fei i o Y
\é %Q the possession must be such as to amount to an ouster of the other cotenant or cotenants and must N
Y T — -- — et o oy, wrlan—

3 § | beclearly and unmistakably established by the eVIdence " Watson v. Lm‘le 274 S.C. 359,364, 79

b b\ S.E.2d 384, 387W WA 14 ol sts G bundfponis
—rr, : Caits ond Legal Pyt O Ha U S L
LA ke (4 §5T¢ mf»oa#e/ wrot X g oL i
Ouster is the actual turning our or keeping excluded a party entitled to possession of any %j

3 nodk e Lethor Yo tha dacadsnd, Cruohimgy tun. ) brissing Mirthin. 9 150 ning U
real property. See Grant v. Grant, 288 S. C. 86, 340 S.E.2d 791 (Ct.App. 1986). “Only in rare,
extreme cases will the 0u3ter of one cotenant of other cotenants be implied from exclusive
5 %Tﬁ\m)%&w&ﬂm-ﬁa MMFWQ,Q}E

possession and d}flmu with /}_trle property, such as collection of rents and improvements to the

A
property.” Felder v. Fleming, 323 S C. 95, 473 S.E.2d 467 (Ct.App. 1996).,}(* §
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Even whe viewing the ev1den e and all inferences, which can reasonably be drawn from

N u v;dence in the light most favorable to Defendant Smith, i that there %e of

e

=Y
al fa%é a? tlal Degndant Smith’s posseNssmn f ﬂ\é subject propertles)lt is clear that th #; B
» T—,J/h»-&#/ S_S U'a’\ ai& ét//(..{{&éoj —ﬁ-cﬂ‘.kﬂ.o_.&&'m u aun o ch R

on of the subjc ct plopemes has Xot been exclusive for fﬁﬁe tﬁan twenty (20) year He;.. “ET R

, Co
wﬂ('/ QW % %M 24 S

[f{,\.\/; Méuw\,,ﬁ Page 4 of 5 B i p—w;m:z P
M W_L%WLC’% O 1§15 A Fhe ,4752704' é?pz



v &
(‘,O(V} JULIE J. ARMSTRONG A
%Es:c?:ncs%%gﬁ ‘SUITE 306 i A =hiz=h clerkofcourt charlestoncounty.org
CHARLESTON, SC 29401-2258 p pé//\, =
RETURN SERVICE REQUESWD% AlE ] = ’________ZLQ«
T

T !
/ CHARLESTON
W B COUNTY m

SOUTH CARGLINA
E)YMCUU wg. Mﬂ'm .
1645 AR When oppsosa aipte 'acum“f"'fw
?&Rﬁém 1%35?{:%%&?1? OF 06TH STREET wy«’(ﬁz“ e Zi{‘,g{ XW it COWF fein |

MT. PLEASANT, SC 29464

N

h=

FLsLAnnLANE AR

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP _\G,_'L
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Order: Motion/Continue is Granted A '& i
\}\." Q v ; o
/ g AN a .‘Vrb
CASE NO: 2021CP1004058 6 N2 S G
Keith ert VS Carolyn Smith , de et al N e A
"\J\ '\r‘_,,w)" - . &Lﬂ i":l’

This judgment was entered on the 25th day of November, 2024, and notice mailed first class on W ~ W

Tuesday, November 26, 2024, to all counsel of record and/or all parties entitled to receive notice. QU" 1)
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Under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure a defendant may move
to dismiss a complaint based on a failure to state facts sufficient to constitute a cause of
action. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 87 (2006). The decision to grant
a Rule 12(b)(6) motion to dismiss must be based solely upon the allegations set forth in the
complaint. Id.; Clearwater Trust v. Bunting, 367 S.C. 34F , ‘\)3, 626 S.E.2d 334, 335 (2006).

In deciding whether the circuit court properl?/ ted the motion to dismiss, the appellate
court must consider whether the complainf, vie \in the light most favorable to the plaintiff,
states any valid claim for relief. Spence/a 116;’6@ S.E.2d at 874 (2006). A motion to dismiss
under Rule 12(b)(6) should not be granted if facts alleged and inferences reasonably deducible
therefrom entitle the plaintiff to relief under any theory. Id.; Overcash v. S.C. Elec. & Gas Co.,
364 S.C. 569, 572, 614 S.E.2d 619, 620 (2005). Furthermore, the complaint should not be

dismissed merely because the court doubts the plaintiff will prevail in the action. Spence, at 116-

17, 628 S.E.2d at 874.
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OF SOUTH CAROLINA
,@déf- COUNTY OF CHARLESTON
Keith L. Tolbert

Plaintiff, 3 U\@W“k

VS.

Carolyn Tolbert Smith, Charles Tolbert, Betty
Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian,

Defendants.

'! -A_(,

WLl A’)-—L/J‘nPL“Nb )7bum¢1) /£ druk
/lé‘ 0; Fhor /ﬂl—@‘-" Con#r/ 6. ’l/y':,g,

Fhies
IN THE COURT OF COMMON PLEAS @

g "
)

b‘

FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2021-CP-10-04058

['\ Q,’LZJM/
g ool 90
[>et
PLAINTIFE’S RESPONSE TO-
DEFENDANT CAROLYN TOLBERT 411 Tar ¥

SMITH’S FIRST SET OF (e Spme Voth ‘f

INTERROGATORIES
%ﬂzb% CDAMM’/;M/@ f’“’j’w\f

CAROLYN TOLBERT SMITH:

INTERROGATORIES /o747 ceael L s G arrts
L. Give the names and addresses of persons known to Plaaff

be witnesses concerning the{fa&%,of the case and indicate whether or not written or 1ecorded

\ ol

TO: MALENA A. DINWOODIE, ESQUIRE, ATTORNEY FOR DEFENDANT

Kruﬂ M m:% ﬂ?‘m«f%f»

zc hw"l\ﬂa
m(?bu.afc
Ditke dm,@jaﬁz #maé‘%‘m

- %W“‘“&

Plaintiff s counsei to

- W&»m
(!j’f

./(

statements have been taken from the witnesses as well as who has possession of such statements.

RESPONSE:

c¢/o Smith Closser, PA
7455 Cross County Road, Suite One
Charleston, SC 29423

Keith Tolbert — & s fmnf e na/ﬂﬁaw /‘"ﬁ

mewjr Ul -

}uwl Je hSw{@

Ci//‘)om&.e, Con 7"" éu%cd ho?"f\-&kgﬁ
Fhe Svbyeet Propdy netha M&M

No written or recorded statements; is an heir and has firsthand knowledge of the; factq and

circumstances alleged in the Complaint

and surrounding the properties at issue therein, to

include the deed of distribution and the last will and testament of Helen G. Tolbert.

Carolyn Tolbert Smith

c¢/o Finkel Law Firm, LLC

4000 Faber Place Drive, Suite 450
‘North Charleston, SC 29405

Nole: Mdnﬂgé oo+

4
//; ere

.4-
359@//,,4 -,

Pmal

/ No written or recorded statements; is an heir and has firsthand knowledge of the facts and 2994 ;f’

) circumstances alleged in the Complaint

and surrounding the propemﬂs at issue therein, to

2 include thedeed of distribution and the last will and testament of Helen G. Tolbert,
\

/

rles Tolbert, Esq.
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T e fflcr‘ 7o _ supplement this response accordingly. Nz '_CWZL * l / 5,‘ L j/i Al Cametyn @
See P' roof a; 1!)12_/”?1,0:25,'6/@ AR AL So Called O &;'j‘u“‘(‘“ B
P dali /‘/m - Set forth an itemized list of any improvements made to the Property by Plaintiff since

A /b/Crrc’ﬁ"“”’A (| o
oz 7 aithisye

right to retain an expert and will

and the cost incurred by Plaintiff in making such improvement, if any.

/\/L’m( RESPONSE: Cl;fwocn$ at this time. Discovery remains ongoing and this response will be

supplemented when any information relevant to this response is discovered.

None avex 6. Set forth an itemized list of any repairs made to the Property by Plaintiff since 2015,
including the approximate date the repair was made, a description of the repair, and the cost incurred
by Plaintiff in making such repair, if any.

/1/5 Vet RESPONSEW this time. Discovery remains ongoing and this response will be

supplemented when any information relevant to this response is discovered.

Morne T Describe in detail any and all contributions Plaintiff has made to the routine

maintenance of the Property since 2015, including a description, approximate dates made, and any

cost incurred by Plaintiff in said maintenance;

/l/ Bvey RESPONSE: ' onejat this time. Discovery remains ongoing and this response will be

supplemented When any information relevant to this response is discovered.

./%hfi’ pyeY 8. Set forth a list of the dates and amounts of payments made by Plaintiff toward the

. i ) /
property taxes and/or insurance premiums related to the PrOpertyA/c.?ﬂﬁ éver ,

Nor ¢vey  RESPONSE: ) or;e / t this time. Discovery remains ongoing and this response will be
o - iR Zlﬂ
supplemented when any information relevant to this response is discovered, /57772 5/ bl aa
Keith Pardscd aA/on daFo

" s . ) A 4 /Cf
/VU ne 9. Set forth a list of any other pecuniary contributions mad%?ﬁ?ﬁiﬁtl?f"f'gfalfeﬁ toa?},\%%a /e

ov 42 Tced 70/bes
Property since 2015, including dates, amounts, and descriptions of the contributions made. £/~ 7 .’S‘:’W
' intrae Sor el )i‘_b
. . . . m\'
/ RESPONSE:¢None)at this time. Discovery remains ongoing and this response will be ‘};n ‘o
Thére Is hune &gt e ganloty e O
supplemented when any information relevant to this response is discovered. feq rak property
jufgaecf e +ha mal
‘_'2 tr an I, Larce 43(1
M



10.  Please identify any time periods that P| amnﬂ,xm at the Property, including his age
Nev’@f" inhis . .
10, Hme: at the time and length of residency.

1ye ’

RESPONSE: Plaintiftl/gﬁé#m at the residence in October of 2014 after visiting his
father, Blanton W. Tolbert, in the hospital. fé’n n’/;}’ j’ 571&& e./,/ Ak a?é'/ Wit A

7£ﬁm—u /) e A s Oht Idvs A o
I1.  Identify any times that Plaintiff has visited the Property over the past twenty years,

including approximate dates, length of stay, and urpose of the visit. 4 45 fecfor hi 5"“"44‘#’”&"“'"

45 //ﬂ@ 3{457[".,/ Zohe‘y‘g/?, Keith ¢ wSeddo henmer his 5(‘% e (i’wfr‘;’;:d

RESPONSE: Please see Plaintiff’s response to Interrogatory No. 10. ftbove = ] = f.;: gridy her
\.MTW‘?M—&"/’L(//Q”"Cf & ctons g:hwaﬁa’ft |
[ 12. Describe any pecuniary contributions made by Blanton William Tolbert toward the oy
P How Sae,

e s How §la,
Property during the period of 2000-2015 that Plaintiff is aware of, which may include, but is not o

necessarily limited to improvements, maintenance, repairs, taxes, insurance, etc.

/.[/ on o> RESPONSE Plaintiff is not aware of any pecuniary contributions made by- ‘B’lanton Wl@

oy, im G0a.0 pec wk Lo s/ (W) Ma' oy P Foradrl [9G 8~ 3 &
Déﬁm M’é'fdert during tﬁeperxod 0f 2000-2015. lialan-ull b bl
MCC{P\% C\lﬂl

"lovs pr Jor 3% 13.  Provide addresses for any and all real properties owned by Plaintiff, regardless of
kk5 +o Si4+ )

i}é,l"l;hs %= location, and identify the primary use of each (i.e., primary residence, rental property, ete.): Covin f)ﬁﬂ) GA

RESPONSE: The only real property owned by Plamtlff is his primary residence located at: Sherd S
- ,éfh‘kﬂ MS%&. CAa7EStone Mowrdain, CAT eréfﬂwi\:”
52 Windcrest Dr b ?

Covington, GA 30016-1299  //o7¢ /' Bugunbi ependma’ @Ymmj

: None &) fhe dore & b Shone Mowntuin
Z 14, Besides this lawsuit, please identify any other litigation in which Plamtlff has been

involved in any capacity including the name of the case, the date, the jurisdiction, and the disposition

of the matter.

RESPONSE: None

15.  Other than Plaintiff’s attorney and/or his staff, identify all individuals or entities with
whom Plaintiff has communicated with regarding the Property and/or aliegations contained in the

" AL !
Complaint. State the dates and describe the substance of sucli communications. ¢ ’mﬂw At 4 )¢
P—} PN Y\"h 'S:':;‘
"

[0 K o M5'
2, @ﬂ};{ W n? ?fbfowfv

T g e w‘«”‘ ir‘“" 30 9"“3
*~ j"”({?dﬁ“h&a l‘\,) Ll.l)" \‘1’ t.‘}' QJ@



S\
Q'LJU“ RESPONSE: Please see Plaintiff’s response to Interrogatory No. 1 for a list of all individuals

FW* {)N not mentioned below who Plaintiff has communicated with, or been contacted by, regard'mg

3 R 7 wu-C (.
~ / the Property and/or allegations contained in the Complaint. fll comumcatlon%é_é{;& o

M

gl H o A e, CII‘S relevant to this request has been ongoing since 2020, as evidenced by the discovery

fuant f<fa@;}*f’h5”\' documents produced by Plaintiff bates-labeled/ TO31 KT032 KT037 and KT038. \ ’\\

Cnxﬁ' G 1
1;1):_& by 2 addition to the individuals identified in response to Interrogatory No. 1, Plaintiff has ! §
@

communicated with the below individuals:

- Lisa C. Tolbert: Plaintiff’s spouse. They have discussed genera! information and the status of § :

case at various dates and times since 2020.

¢

- Fredericka S. Tolbert: Plaintiff’s mother. They have discussed general information and the

status of case at various dates and times since 2020.
N PErSLI R‘r\élms-nﬁ;!bA h__

e
~Jessica Wentworth\GraSSI Esq.: represented Plaintiff in probatlng my father’s estate.)

Extensive knowledge of the details concerning the current litigation based on her review from
handling the Estate of Blanton William Tolbert. Vo

- Michael Leach: Plaintiff’s pastor. They have discussed general information and the status of
!

case at various dates and times since 2020.

SMITH | CLOSSER, P.A.

AT

William K. Kalivas™ ar No. 80201
7455 Cross County Road, Suite 1
P.0O. Box 40578
Charleston, SC 29423-0578
(843) 760-0220
(843) 552-2678 facsimile
wkalivas@scnlaw.com
May 10, 2022 Attorneys for the Plaintiff

Charleston, South Carolina
21-280




-

P / &‘n‘flﬂ ) /é%f /Jér’f;% Interrp 4_01);% ries

Cr dataind (Pf'“"’\%d mide; 7%6 ﬂﬁfaro’c‘ﬂ/ of ﬂ;’;ﬂﬁg@‘ﬁ.m

Contry dujor,s '7‘%42‘ dohih belo DL Ao Fhe carﬂé" f'wJ-h:f

Xeth ek 21/ 0they 79/4»,.&14 vefered Jp ae

!)37['6/;0? —1'5 @zdd,o'?d‘clq,ro/?y, ﬁuﬂaﬂﬂ)ﬂg

ﬂﬁ« Neponies. aa. Zn FAec 60?)%:5«759% 7> %e_

W!””!"a’f/ /W@]é/ v esound a/afcna%'(a"nd@”

YKk Fhey Ferm sy WoF 2T o2 M;]Eev"'w@ %

| Tre 7RUE response Jov fhom @lia. NEVER

5/%;),/& Dore felowr 70 He ZMWJM

R«toéémééﬂl

I Mz@zm 1mmﬁmw Judta—




Affidavit Re: witness of Hearing

Torrance W. Smith
Residing at 9357 SW 77th Ave Unit 809 Miami FL 33156

I, Torrance W. Smith, certify that I was present for the court hearing on September 21, 2022 case
number cp1004058 Keith Tolbert v Carolyn Tolbert Smith before Judge Mikell Scarborough in
Charleston County of common pleas. In said hearing This Judge began with summary judgement
and refused to hear the counter claim of Carolyn Tolbert Smith to quiet title lis pendens. The
hearing shut down barring Carolyn Tolbert Smith from “due process.” Further this Judge
improvidently granted Charles Tolbert order summary judgment, so that this case ended in a
travesty of justice and miscarridge of justice.

STATE OF FLORIDA
COUNTY OF MIAMI DADE

...........
5 .

GUSTAVO A. HERRERA
2 MY COMMISSION # HH 423473
3 EXPIRES: July 31, 2027



Affidavit Re: witness of Hearing

Ave Marie Smith
Residing at 338 5th Ave Mount Pleasant, SC 29464

I, Ave Marie Smith, certify that I was present for the court hearing on September 21, 2022 case
number cp1004058 Keith Tolbert v Carolyn Tolbert Smith before Judge Mikell Scarborough in
Charleston County of common pleas. In said hearing This Judge began with summary judgement
and refused to hear the counter claim of Carolyn Tolbert Smith to quiet title lis pendens. The
hearing shut down barring Carolyn Tolbert Smith from “due process.” Further this Judge
improvidently granted Charles Tolbert order summary judgment, so that this case ended in a
travesty of justice and miscarridge of justice.

b frovce D

STATE OF FLORIDA

COUNTY OF MIAMI DADE

Swo to(ordﬁmed)mdaublaﬂ’edbm
day o fbg:n'r'

GUSTAVO A. HERRERA

1 MY COMMISSION # HH 423473
EXPIRES: July 31, 2027
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STATE OF SOUTH CAROLINA / IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

Keith L. Tolbert,
CASE NO.: 2021-CP-10-04058

Plaintiff,
V. NOTICE OF HEARING
Carolyn Tolbert- Smith; Charles Tolbert;
Betty Jean Tolbert Jones; Sara Jo Tolbert

Latten; and Estate of Charla Tolbert
McMillian,

Defendant(s).

Nt et Sl vt nat St gt vt S Nt st i Nt St ot st st

TO THE ABOVE-NAMED DEFENDANTS:

PLEASE TAKE NOTICE THAT a hearing on Defendant Carolyn Tolbert-Smith’s
counterclaim for adverse possession in the above-referenced action will be held before The
Honorable Mikell R. Scarborough, Master-in-Equity for Charleston County, on Wednesday,
September 21, 2022 at 10:00 A.M. at the Charleston County Courthouse, located at 100 Broad
Street, Courtroom 2A, Charleston, SC 29401. Should any further information be needed, the
telephone number for the Master-in-Equity’s office is (843) 958-5070.

Respectfully submitted,

FINKEL LAW FIRM LLC

s/ Malena A. Dinwoodie

Malena A. Dinwoodie (S.C. Bar No. 103978)
4000 Faber Place Drive | Suite 450

North Charleston, South Carolina 29405

T: (843) 577-5460; F: (843) 577-5135

mdinwoodie@finkellaw.com
Attorneys for Plaintiff

Date: September 9, 2022
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Xz

)f\r\-(

w/ﬁ/

1,\_(.'/{&“

ﬁ/?L/‘” mn f)/ ‘Honorable MlkechfR Scarborough At the conference, Wllham K. Kalivas appeared on behalf of the ]
L e U1 T fnaed rothing -

navey In Plamtxff MalenaA meoodle Mcf J}H) /fﬂ/ erfe/n}é’e.nt éérﬂo%n '[/Jo/lbert Smith, and Ashley

ng@i' g Z g1 eem ent- o Conserity Condot
A !”‘ME"”Z G. Andrews appeared on behalf ofCharles ToI ert and the Estate of Charla Tolbert McMilliap, Upon

vy dnslf o wh Wit T2444y7| T oouldmever Con

- "y ?%9 cons:denng the record and with the consent of counsel, the Coutt ereby accepts the parties

L 4 FhE=

sentth Such ﬁw/aa.mm’vlén ﬁ’ﬁ

' agreement and quiets title on the parties’ respective interests in the propertics at issue in this case, as

set forth below However, said agreement s subject to and contingent upon Defendant Carolyn

~currently scheduled for & hearing on Septembef 21, 2022 starti gat 11:00 AM. ' Y

FINDINGS OF FACT

L. The real property which is the subject of this lawsuit is located in Charleston County,
South Carolina, and shall be referred to in this Order as the “Property,” and is more fully described
in Exhibit A, attached hereto and incorporated herein by reference,

7 The Plaintiff and the Defendants are descendants of Fred William Tolbert and Helen

Alice Grant Tolbert,
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currently scheduled for 2 hearing on Septembef 21, 2022 start gat11:00 AM, ' T

FINDINGS OF FACT

L. The real property which is the subject of this lawsuit is located in Charleston County,
South Carolina, and shall be referred to in this Order as the “Property,” and is more fully described
in Exhibit A, attached hereto and incorporated herein by reference,

2. The Plaintiff and the Defendants are descendants of Fred William Tolbert and Helen

Alice Grant Tolbert.
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s/William K. Kalivas
William K. Kalivas
SMITH CLOSSER, PA

7455 Cross County Road, Suite One
Charleston, SC 29423

wkalivas@scnlaw.com
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Attorney for the Plaintiff

\ :§ ‘/ 6\.?(‘:\}9'! )( "\\1
[ SO CONSENT: Wty /
Y

s/Ashley G. Andrews
Ashley G. Andrews
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Why would I need a quiet title lawsuit?
ID_CJ % VevnGipal Mabter: Frivolos Fiprgredalal P LCL f‘._c’(_," n L&
As [ wrote in my last post, the main reason clients come to me for a quiet title action is because

there is a tax sale in their property's history. But what are some other reasons that a property

owner might need a quiet title action in South Carolina? _

-—’_-‘——--—-___________—___.______._ﬁ,. . =

A quiet title lawsuit is a way to settle certai;g_rs/peciﬁc, known problems év,ith ownership rights
. - . .- . P _-———-—-“'*—""—————"'—— "__-__'_-_———-' ‘_-‘ﬁ"‘

and/or@n a particular piece of land, including:

T ———,

—

* When a person passes away and the transfer of their ownership interest in a piece of land is
- e —————————— e

not documented by a deed of distribution. This often happens when a person dies without a
will and their estate is never processed through probate court, ~

o‘?xmomelia owned Greenacre. She died without a will and Grandpa Henry _D é’/ LX) .A ’
passed away before her, so ownership of Greenacre automatically passed to her two children, ﬂ/d 7L #he
Lily and Janet. Grandma Cornelia didn't own much, so Lily and Janet never went through the

probate process. Lily and Janet rent the property out for 10 years, then decide that they want

to sell it. The problem is that the current deed still has Grandma Cornelia's name on it, but

Grandma Cornelia is not around anymore to sign it over to the buyer. Lily and Janet cannot

probate her estate anymore because it has been more than ten years since Grandma Cornelia's

death. To solve the ownership issue so that they can sell Greenacre, they can either bring a

quiet title action in equity court or a petition for determination of heirs in the probate court.

+ Problems with a previous deed, including Incorrect or missing legal descriptions, improper s /
Signatures, typos (also known as "scrivener's errors"), or if a previous deed was not recorded /]/ﬂ 7L »

at all or was recorded out of order. )
"'Jk_________M____________
: o , - % rc‘)f v
¢+ Toclarify a landowner's rights to use an access road or easement over another's land. ' ﬂ

* In these types of cases, if the relevant landowners are on good terms, it may be easier to

ask them to sign an easement agreement rather than go through a quiet title action.

o r7AI NG
*’” To clarify boundaries where lot lines are unclear or disputed. /\/ ‘77‘ /) J
¢ /To settle old mortgages or liens{where no satisfaction has been filed. Normally you would

request a satisfaction, lost mortgage satisfaction, or release of lien from the lien holder first. If
—_— e | — T T~ N
the lien holderwill not give you a satisfaction or release, then you could file a quiet title

action and ask the court to declare that the liens are 0o longer a problem. Reasons for this
may include that the statute of limitations has passed, the person who mortgaged the property

i

e i e e = . .
believes that they paid it off but no satisfaction was ever field, or a municipal tax lien may
have been wiped out when the property was sold by the county for unpaid county taxes.

\-‘_‘——‘———__1 e o ey RPN
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The purpose of a quiet title action is to fix a problem with tltle to land so that the owner can
convey marketable title to a buyer Why does that matter? Most title insurance companies will
not issue title ;;u;ﬁce for the issues listed above, and most banks will not issue loans on
propertiesthat cam't g ge/t title insurance. For sellers, this typically means that if your property has a

title issue and you have not cured it with a quiet title action, then your pool of potential purchasers

is narrowed to cash buyers only:

f
{ If you are interested in selling or purchasing land in South Carolina that has one of the title
| problems listed above, feel free to ¢all McConoughey Law Firm for a consultation at (864) 256-
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STATE OF,SOUTHCAROLINA " V" ' \S/ats #he ; z&) 2
WM ) Corpzetron ! IN THE PROBATE COURT 0C'Lu yn

COUNTY OF; CHARLESTON ~ " ©© Ay whom? &—— CORRECTIVE Onaaﬂwzxa %

DEED OF DISTRIBUTION ¢~ OML&
IN THE MATTER OF: HELEN ALICE GRANT ‘Ongmally recorded in Book 0209 at Page 3Dg‘bage 1

\TOLBERT 7 7 ‘Recorded to correct percentage of ownership o Wr
%& st/ hamssdorree CASE NUMBER: 2010-ES- imas FUe B
“{v 7%@7\ Wew nenabaes mg, e, ezl # Fmpov atith W ;.bﬁir/rg zj??

/1 "WHEREAS, the T&CedefTdied on December 25, 2003, and, $Né (o7 pav (arce], G

Ea

x 106d

WHEREAS, the estate of the decedent is being administered in the Probate Court for CHARLESTON County,
South Carolina in File #2010-ES-10-01356_; and,

C%’@

WHEREAS, the grantee herein is either a beneficiary or heir at law, as appropriate, of the decedent; and,

WHEREAS, the undersigned Personal Representative is the duly appointed and qualified fiduciary in this matter;

M fert L2 no Corrective Deel Fca e /'nitial Z)é/-of,af OrsFr
NOW, THEREFORE, in accordance with the laws of the State of South Carolina, the Personal Representative \5%-5:’
has granted bargained, sold and released, and by these Presents does grant, bargain, sell and release to:

W
=)
_CJ.

Name: Carolyn Tolbert Smith Blanton William Tolbert,;b/;cﬁj Dr. Betty Jean Tolbert Jones (77 /
M

Sfﬂ?‘éﬂ f‘aa;{/_?

G 338 5™ Street 202 St. James Ave., Apt. #9-D  P.O. Box 6429 w
94 / Mt. Pleasant, SC, 29464 Goose Creek, Ave. 29445 Charlottesville, VA 22906-6429 %
(20% interest) (20% interest) (20% interest) LN
% A
Sara Jo Tolbert Latten / Charles Tolbert /C’é Charla McMillian )O/‘” =
7095 Hollywood Blvd. 115 Franklin Tpk, No. 259 1518 Encinal Avenue /f s o
72() /6 Apt. # 597 Mahwah, NJ 07430 Alameda, CA 94501 A;{‘,.
' Hollywood, CA 90028 (10% interest) ;I 0% interest) 7 See bunr o
W b ;
(20% interest) / fr Cogpn s 47/, ¢ A 4

e, g\.M + ,q_/’m? / /
following described property: Aalid, S hae };_ /

ALL that lot of land with the buildings and improvements thereon in the village or settlement, formerly the
property of Charleston Land Company, all of Scanlonville, and formerly Remley’s Point, in Christ Church
Parish, designated on a Plat of Survey made by John A. Michel the fourteenth day of February, 1870, as Lot No.
326,

Measuring and Containing One Hundred (100°) feet on the front and back lines and Two Hundred (200’) feet

in depth, be the said dimensions more or less, ”

¢ -mz{mvaﬂm%p
Butting and Bounding on the y Lot No. 317, on the East by Lot Ng. 327, on the South by Fifth
Avenue, and on the West by Ldt 325. pr [a,._,,\ ML}L Holet

'BEING the same interest in the premises conveyed to conveyed to Fred W. Tolbert and Helen G. Tolbert by
Marvin E. Dennis; by Deed dated June 19, 1970; recorded June 19, 1970 in Book R94 at Page 128 in the RMC
Office for Charleston County.

TMS#: 514-11-00-065

TOGETHER with all and singular the Rights Members Hereditaments and Appurtenances to the said
- Premises/Property belonging or in anywise incident or appertaining.

S

Vﬁ TO HAVE AND TO HOLD, all and singular, the sald PremtseslProperty unto the sald arorn Tolbert Smith, \
FORM #400PC (1/89) — ;
Ksor 62-3-908 //U\T’\
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STATE OF S8CUTH CAROLINA ) CROBATE

COUNTY OF CHARLESTON

g o ereye?

whe 7 Apreard]
CF’ SOMALLY zppeared baforz ma& Lfa‘uwf». jM Jhnd madsz nath that ha/sha saw the within namad Personal

pr—*sm'auw-:m sign, se2al and as tneir act and dead daliver the within written D22d. and that he/she with

v M H‘Ht\ir witnzssad the exaculion theraof

S‘”iOP:;/o befors ma this 75 day of D\& Witnzsss Signar‘gre

s = Sl dotr, U \;’ Tz _c/,mffj%‘fg%_—_-/ o

R LN 07%7 bewats Y Tootd o’
ey
M;:aﬂ/ Pubhc .for South Carolina ﬂQ, M W %%wp‘dé%z
o an""!'au r:IP:r es _—Yh j/ ) ‘D?d/cg:, :
Yol A T e onby L A il fudtan Hot
N ,5 ?‘ ﬂ\,f,aw ab{;’__ﬂw.-/( /.M—B'/y\h@ T 2
;‘-'- BELOW. PLEASE SPECIFY THE EXACT NAME AND ADDRESS /&W ,{,?/

"'Q e ) e QF THE PERSON(S) TO WHOM TAX BILL SHALL BE SENT:

e, i ‘q H?a ,/ﬁ_&\»
Y PRNTEE
Mirs Caralyn Tolbert Smith : 4 7/@

sth e

\ 3R ‘t 3ire
A% Pr-u.u.mh SC 2948 C-C’ Mfrlf; -
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Current Owner: 7 £ 7%:’ ézb&vf‘ff Property 1D, 51411000864 : 8—
SMITH CAROLYN TOLBERT
/ 338 5TH AVE Physical Address 6TH ST
M

OUNT PLEASANT SC 28464-2708

Property Class 905 - VAC-RES-LAT
e _T'ne véer 1¢ /i natels Ae;) oenérs A/ Plat Book/Page /
Jvﬁ»LJ,;Z/g@j hat P Joe -ﬂ‘u’»yg, j (iﬂ,] Neighbarhood 301801 THO1 Remley's Point
Lioufd i sieibute the 1ohecttunee 1N % 3 Besomed] Deed Acros 0.0000
jce:/[/,/ manner gotded éf‘rfr’d Seat o f Yu=ag 4
é’iod “hea .CAJLAer- ,9/911:;4‘1}1/»' c;;g Legal Description
. * subdivision Name -SCANLONVILLE Description -LT 327 Site Name -COR FIFTH AVE

PlatSuffix D-180 PolTwp 001

Cry

J“"’"‘;/".nj /r5 '#15 fﬂté)’ddl"ﬁ-cu/;,

Rz Sirlesn History

/

@‘F{gr 10 Book Page Data Grantor ( Grantee L Type Deed DeedPrice
o5 ;;aea’ 0933 418  6/22/2015 MITH CAROLYN TOLBER] SMITH CAROLYN TOLBERT 8 i $0
Y eowl t’ 0209 303  12/25/2003 TOLBERT HELEN G SMITH CAROLYN TOLBERT 8 $0
s wh by l H118 107 5/24/1979 AYERS HOLLIS A TOLBERT HELEN G $3,500
don POz 018 1/1/1969 AYERS HOLLIS A $0
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cu, - Fee simple absolute title in and to all of the Property should be quieted and confirmed
4 mw' N %) 717

1 #

Peeod (Lﬂ to be owned by the following, in the percentage&xsted by his or her name, who each own an

%wé&‘b &gt

) 4 ; . Name \ 0 hip Interest
Yy . 7 wnership Interes tg’\) L)Q
%M g Keith L. Tolbert 3 20%
_ . \A
W we Lawt Carolyn Tolbert Smith 5 20% q’\\(}ﬁb\

D o ) He a AM/&/;) :
/st )7 undivided interest as tenants in common in a <;l Pro eﬁgc\?i e Flich
l'

&é&/w
7//& }r W .0 Charles Tolbert

Sara Jo Tolbert Latten ((520 %o
yhece js \-F\G‘

f

Dee properties as indigated in Exhibit A, as tenants in common @ free and clear of all claims
&

D)&; ) to the properties, absolutely and forever. é’mﬂ o VB

ﬁg' % IT IS FURTHER ORDERED that this Order shall be amended and/or/withdrawn, )as
— f

necessary, pending the outcome of Defendant Carolyn Tolbert Smith’s adverse possession claim.

3 o
Y ' o ym @“Q" Pl
A o0 Y
, IT IS ORDERED that each party shall haye the percentage interest in the

o

\\('\'(:L__,,-:”’A‘ B “ﬁ Qi\)(\[\\b \B ‘\( ﬂf\/ﬂm M\
1 - Q( &7/& y/é)é,’zé' (AR 'W(Q/

N
N
’H.TT 8{ /J 78 ‘5 (, (d?f,m,//é(./ / P(@\/G\tlf"

L&’\f’/)/) 7/6’/‘654”7/;%;;{’ Y4 Ma/‘-/;”“} du@aéj

wol
f)_ i’”?’fﬂﬁ_"/f’ RiioTady Ceve pp ! 2023 20 /5K,
Lﬁ/l’l i 1“¢ d"’é}‘/{f\w @MGRL ffM Jcﬁ’u/7 77779“?%'3 ‘3&1— =
/ el 4o 7, e
Sur'd &$ fate JOUL Z, de) *a & )”%&, Le) Seaxbo

Cons
S5 mCamd—1o @n?@dcr gp@ SN é[ o ho 2L
“#ﬂ.r’t.. M‘flﬁo\ﬁwm- LA 13( -J‘-/fém, MD% a1/ Iﬂ’ \#/A /9: W;,,,)..,;,id—( LA A.ﬂ E'L/

AMAA - AA T OTTIUWLA - I 1670 et BNy 7707 - A4 ATTIYAOIRNOM 1133

AEANIALL

L TEATE IO B L YWY

A A



V \:Mma,,ou; What M- Sean

f‘u uL h ther alle wed re: e

ey . “Mz /w W\

Action Hampe ‘CONCLUSIONS OF LAW 7 Kwﬁ o Ry

S/\“{\( gﬁ/\e simple absolute title in and to al{:gg;e Propeny should quieted d confirmed
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& to be owned by the followmg, in the percentage isted- by is or her na —Who each own an

P / &t n? 7£ Endmded interest as tenants in common in an,i &he Property ‘R/‘/ o M"a% ‘5@ C/\ﬂ/ﬂﬁ

@d a/,{%—ﬂw—Soadesz#aJ {\\
Deed by,

ptty” 4 M Keith L. Tolbert §\
\(\w W\\:\ " V! Carolyn Tolberty Q?‘ oy

A

__ Charles Tolbert

Betty Jean Tolbert Jones /w

to the properties, absplutely and forever.

S,D}P IT IS FURTHER ORDERED that this Order shall be amended and/or/withdrawn, )as

&
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Page 1 of 1

/[w 75 The vord 05 33F Fifth fver and sixth St MlcPleasards S

P INSTALLMENT (mor?/
PIN: 5141100064

TAG:

L awd resided hheve,;
Fa/énty OF #hase Yrds C’KCM{S/

2-1 TOWN OF

Lov 2 ¢

;é//'

Current owner:

A7Yé Y
A

/]
SMITH CAROLYNC‘:?OLBERT [1of

MOUNT PLEASANT 5]
AIN: TIF: Ownetr:gé'? Tenancy in Common
Status: Active County: 10-Charleston Situs address: 6TH ST
Geocode: Case: Description: Subdivision Name -SCANLON(...)
Rev acct; 0010438883 Pmt pin: Class: 905 - VAC-RES-LOT
Tax sale: ACH plin: Roll type: Real
Legal Parties
Percent of Communication
Party Name Role Ownership Default Address Info
7

JONES BETTY JEAN
TOLBERT

LATTEN SARA ]JO TOLBERT  Owner

A0
% —y
TOLBERT KEITHL, 90 Owner @.670“/\9
s 70f

Sadae
TOLBERT CHARLES ™=l ne 33.340%
MW llian /00 tha vy

|  SMITH CAROLYN TOLBERT Own;

(ajj flerse iy’ Joo fe—

/‘,";%
auz_c’lom‘[)asm"i[
Mo /%? —220603 Ly mo

[ N
20 ), owner 16.660%) PO BOX 6429
~ CHARLOTTESVILLE VA

{T’J@w APT 597

’7{) one D{,@A f)fd?rj C’arr&C)/"Mr@/@VM\i‘ a8 o 339
ﬂlew&é#ﬁyf one property [

P o P10, f ed Ww. n—e\.x/c,/-‘ld/gn @-rmﬂg— olberl
’%7"" dod arvived in (915

BETTY JEAN TOLBERT /

o
I

2

Notes

mtes

Notes

22906-6429

SARA ]JO TOLBERT LATTEN
, 7095 HOLLYWOOD BLVD

HOLLYWOOD CA 90028

KEITH L TOLBERT
52 WINDCREST DR
COVINGTON GA 30016

CHARLES TOLBERT
115 FRANKLIN TPK NO 259
MAHWAH NJ 07430

CAROLYN TOLBERT SMITH
338 5TH AVE

MOUNT PLEASANT SC
29464 2708

Notes

Notes

Edit

Edit

Edit |

Edit

Edit

r‘/‘m\i Parce( a,Jwr..//( n

ngd Aoco Care

e ﬂl} ?,m_é, -/dncfer/ a/.e Vo f—eoiCaLre f5 o theyx ard ]g/ dif 772/ Childrea )=
/6.4:*%) t’“aa ed £

, A~
ol o —{'Ae,er.://c’je fo assist 4/;//”\ / M\-de/o?‘@fa’zzoxd
a b€ J Cif‘:ng(y&‘_x @55/5_7%"-'/7‘72«‘2.@‘-)) ﬂo%ermdd d ‘;Cv\ M
() Lan? c/p‘ thein %OW‘%{MLUL OaJ;-) 7( , éﬂlarm SZLYYDM’“ L T
5 iy ldrea arvc/y e R £ ad( taime

?1 ed /'n 199y ATl A Con’f’lji”‘/w -3

/"’r M@w oallowed me fo mM‘fwﬁn e coflent i tamees sGoined aith
said fj}}(w“f e -S—a;/%er“ﬁ $inanciad 57%?%&)&//&”;@-/5/%6@ Jonsy
""7’,“” = Om“}‘l“iﬁbg’:e Liv . W ﬁwv}/—/'ojﬁﬂiwcgyo[wﬁ" N o Sad

9/ Q20N o€ gropediy d cenplying turdy s 30t k3o 0L



AUMENTUM - Tax Detail - Legal Party Information Page 1 of 1
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WT i Aumentunt Crder Tudgmet ) 1|

Renerng - AV

P INSTALLMENT (more) y5 MJ p \ o : ——_ﬁ
Lo lﬁj 2-1 TOWN OF

. SMITH CAROLYN TOLBERT [1 of
PI_N{; 514110003’45’ \PL\ ) TAG: MOUNT PLEASANT  Current ownekl/
e s Y
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Blgnton William Tolbert, Betty .ean Tolbert Jones, Sara Jo Tolbert Latten, Chai.a McMillian, Charles Leon McMillian.

their heirs and assigns forever.

IN WITNESS WHERE OF the undersigned as Personal Representative of the estate of the decedent has
executed this Deed, on this y of ,2013.

SIGNED, SEALED AND DELIVERED Estate of:Helen Alice Grant Tolbert,

IN THE PRESENCE OF by Signature: %fm v /Z(/’M
L 4 .
, Cavoopn 7o/flit St OEL
Witness: W}A/——-—"“
/ ,

Witness:
%ﬁ . o wn %,
J - i‘\\
STATE OF SOUTH CAROLINA NA . j _/A , \ \?BATE
e f-f it &
COUNTY OF CHARLESTON / P - */M_ ¢ )7/@ =8, |
¢ "
PERSONALLY appeared before m Whihd made oath that he/she saw the within/named Personal

prresenkatlve(s) sign, seal, and as their act and deed, deliver the within written Deed, and that he/she wnth
uw . Hoca_ witnessed the execution thereof.

who s
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f /

RN to before me this _ / Z day of Witness Signature:

L2013 74/%%,__

Ncgarv—Pub or South Caralina \

My Commission Expires: J— 3 (-20/&

BELOW, PLEASE SPECIFY THE EXACT NAME AND ADDRESS
OF THE PERSON(S) TQ\WHOM TAX BILL SHALL BE SENT:

‘ Mrs. Carolyn Tolbert Smith

338 5" Street

Mt. Pleasant, SC 29464
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§ Ke:th Tolbert v. Carolyn Tolbert Smith, et al.
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42.  Upon information and belief, in light of these equitable factors and accounting,

Defendant is entitled to a partition by allotment, with the Subject Properties to be solely titled in
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JUDGE POPE: The next matter that I have on the
docket is a motion for Title to Adverse Possession, which
is 2024-CP-10-06162, Ave Smith versus Helen Tolbert
heirs.

CLERK: She is present here in the courtroom.

JUDGE POPE: I'm sorry, go ahead.

CLERK: I'm sorry, she’s present here at the
courtroom, so the bailiffs are letting her in now.

JUDGE POPE: Okay, very good, thank you. So we
have, Ms., is it Ave Smith?

CLERK: Ave.

JUDGE POPE: Ave. We have Ms. Ave Smith entering
into the courtroom. And Mr. Kalivas?

MR. KALIVAS: Yes, Your Honor.

JUDGE POPE: Did I say it right?

MR. KALIVAS: You did, that was very good, thank you
very much.

JUDGE POPE: All right, Mr. Kalivas, we’ll have you
-- we're just waiting for her to enter the courtroom. \§§>
have two motions, that’s right, I read two motions, yeah.

MS. ANDREWS: Your Honor? I'm also -- I’'m Ashley
Andrews, I'm also here for this. I’'m representing
Charles Tolbert, one of the Defendants.

JUDGE POPE: All right. I'm sorry, Ms. Andrews.

MS. ANDREWS: That'’s okay.




1 JUDGE POPE: All right. Very good, Ms. Ave? Ms.

2 Ave Smith?

3 MS. SMITH: That’s me.

- JUDGE POPE: Very good. Ms. Smith, we have two

5 motions in this case today. We have a motion to dismiss
6 as well as a motion for Title to Adverse Possession.

7 What I'm going to do is hear your motion first, Ms.

8 Smith, that motion is first on the docket. Are you

9 prepared to go forward with that motion?

10 MS. SMITH: Yes.

g JUDGE POPE: All right. Yes, ma’am, what would you.
i like to tell me? (:\fg;%a;édy
13 ///&S. SMITH: That I Efve pign living in this propeérty

J——

14 since 1997. This property has been my permanent

S ——

I5 residence. My cousins, Charles and Keith, never lived inA
e}

16 this property ever. They abandoned my grandparents and

s SRRy o

9 they abandoned the property. It’s now 2025, I still

—

18 reside in this property and their -- they’ve never done

R —

e

19 anything. The property is mine. I live there. I pay

TR T i 2 SRl ol e o
20 the taxes. I pay upkeep. I pay for everything in the
/——'—"'_‘—-- o A L . — e

—

21 house. They have never paid for anything. They have

22 never lived there. They’ve never had a key or spent the
23 night there since my grandmother passed away in 2003.
24 So, why they try to insist that they have a right to the

25 property that they abandoned I don’t understand.

Koy = MY permenent cesidend Since 199 + Defendutt
WW Aok, NCVer [rved inthe proputy aver N
.4#%“1ﬁﬁka~w thoat You Oqpyrtmack dﬁf4§%yw~.wnmLVF?nﬁdﬁlf’*ﬁhrpq&:?yt;ﬂ”’éwuﬂii




G o7 o P
i JUDGE POPE: All right. And you’ve been living f
2 here since 1997; is that correct?
3 MS. SMITH: Correct, on and off. When I graduated 3
- college in 1999, I’ve lived in South Carolina. I went to "[
5 school here. I went to Trident. I went to MUSC. I work %
b

6 gat MUSC. This is my residence.

7 r//,ﬁ—;;;;;;;gPE: All right. All right, very good. And
8 you are? I see. Okay, all right. Let me hear from the-r~’”'?
9 attorneys who are representing the heirs, which would be

10 Charles and Keith. Mr. Kalivas, I’1ll hear from you

3 b first, and then I’1ll hear from Ms. Andrews.

12 MR. KALIVAS: Thank you, Your Honor. May it please

13 the Court. Will Kalivas here, I represent Keith Tolbert.

14 And this is ahaction, Ms. Ave Smith is, if I'm not

15 mistaken, the daughter of Carolyn Tolbert Smith.

16 JUDGE POPE: Okay.

17 6+thMR. KALIVAS: Who is a defendant in a lawsuit that I

18 filed on behalf of my client, Keith Tolbert Smith -- or

e Sayot 20 21 Fhe 15H
19 excuse, Keith Tolbert. That is a, bear with me here,

-

20 Your Honor, I think it’s a 20 -- might be a 2021 case
5@}0‘!’—/ g4
21 that I filed that was for partition via title and Carolyn

22 Tolbert Smith, the mother of the Plaintiff here, filed a
23 | counterclaim for adverse possession.A/P ¢ £M"L‘M boey
P i = e |

/
24 JUDGE POPE: Okay. ; 5/4_‘.14
!V'D. h’\-\/ &:t‘t{ —;Nm”y ﬂﬂu{ f) Curg.‘yq Lzyd,lde
25 MR. KALIVAS: That @ase cam@ to a hearing on the

7/1(,'/1 Catr;"tj waa G_SC./Q/;:, 4[ra.%</
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that this Plaintiff’
Whitrsr a7 _>

resides on the property. So, Ms. Ave Smith lives there

th moth whg™ sti

o SheAvepulled p Toe?s 4o 91 V< wd Carn fofJ" r
solely by virtue of her mother who has a legal 1ntergst 5r ma

//'zlﬂ& Ne«t haa Z‘?-—E tate res Ration Srutfle o
in the property; which I"11 get into here in a seco AL?H

Her mother filed a counterclaim for adverse

: Nﬁmx - : ;
possession,! thiat came to a hearlng, and achearing was to gXﬁ(f‘W:

N0 [ PR35 % ConTr brenidlons Catl 7" Co um Yok,
be on the merits\ and also to hear a motion for summﬁfy A
D1 hhssong win g0ty My Covntey

judgment on that claim. Judge Scarborough @ed

m \ was to lome £A Coufer#/aa arqued = 2 wmata
mot;lzo for summary’ judgment finding that there was no i JQ/AL
Coutigar vl dis/ e 2T le ey " e should have o fook sndf oo 7

adverse ‘F5Esession for among other reasons, they could Censpicq

/Jﬁ . asger Ao prove So heiya
not prove o"ﬁster, these are co-tenant All of the heirs gher

?Ti“S" 9”“”\4:”‘(.6 HOW would nou K pow ? (J,LJn-f’M vL(“’“ﬂjp....{

that are identified as defendants in this .case as well as
KaliVia Yore p, 3 resdy fees ded vy L85l wiFhentng K

the Plaintiff’s mother are all co-tenants to the

ma.:f'w .m4 ‘Melyn
property ou have rove o ste as part of adverse
fi
possession in order to -- or in order to prove adverse

Lhs , il
possession as to co= tenants. PY”"”J“/Z“' lo I TE i
418 he Jind Ay DU TANAF g by s g PhoeF (R Cqud
ﬁ’“’ So that, the judge?ound, was not done and I did

I5Wa)i wae druwmi ‘ :
not hear any argument to tha %@M’Bgéy. And this

5 he reporder Pruns ? Commamps e fon
appears to be an attempt through defendant in that other

-

case’s daughter to try to bring the same argument before

the Court, Your Honor. I?,,n a..lm/ /7] ‘lym Cre et /’ﬁcfary/fma fnom_‘ft
‘' Not only was the summary judgment claim failed, but #%%“%
W ? ? +56~\9

we entered into a consent order, and all of these were

exhibits, I believe there were exhibits to my motion to
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any adverse possession claim at this point could even be
-

N
n \,\f\i_\
_ brought,\ahlessﬁ

ismiss, but I’1ll submit to Your Honor it’s (inaudible)

onsent order to quiet title and that would’ve been filed

‘August 15th of 2022,

iof what should be the defendants in(gggé;jfff> how their

'ownership interest in the property and it’s basically

\2020, so five different defendants, they all own a 20
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rom that p01nt moving forward.
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So, that is, and I think I speak for all the %Lp

And

even entertain an adverse possession argﬂ
WY'\O-{"M\U,
e able to prove it.,\\j
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the Plaintiff’s mother
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case,

defendants on this, of course,

Cons
t in

wouldn’t necessarily need to be a défend r)this

; . e
because she also has an interest in the property?
e

. w
believe that’s everybody’s position. ', I know thatggﬁ Witk
ﬁ&

— Gl
drews)is representing Charles To?%ert ﬁlllmyé% ap%wer

se £8 &’lot of hose gﬁme
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That other case hasn’t even gone to trlal yet on the
o N
partition issue, but we have resolved the Wuiet title. ﬁ“b
A p:y{' f_}f WX pon oWl
We haveiﬁgsolved the adverse possession claim as to the -
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is not the Plaintiff here, that is her mother, Ms. o

< ( -
Carolyn Tolbert Smith, and that issue was ?géblveQﬁka -Dﬁ
MCSOJM CWV X0 \f\b
against her. So, I don’t see any way that this Plaintiff

here can assert this same claim when her sole basis for
residing on the property is in strict -recognition of her

Loz .
T, e hm A2 only Grendhtd it Vested interast haernl
mother’s interest £n”the property, it’s subservient to .

\ .\U-‘\{n% ),(\r\i"{ L Lo Freed
her mother’s interest. Nﬁ\v 0 IRCEANE TR
w~ A )
N L ¢ Wl
f(“'” 3\7 -.w)( .6\(}“
MS. SMITH: That’s not correct. v r//fﬂ”
: W

MR. KALIVAS: And it was already ruled against her.

JUDGE POPE: Okay, all right. Ms. Smith, I want you
to hold onto that point because I'm going to go to Ms.
Andrews and then I’'11 let you answer both of them at the
same time. Ms. Andrews?

MS. ANDREWS: Your Honor, may it please the Court.
I almost echo what Mr. Kalivas stated. So this appears
to me just to be an attempt to file another appeal to the
2021 case. So, I would just want to point out also for
the Court’s record is that the -- one of the documents
filed by the Plaintiff in this action references that
2021 case extensively.

So, the document that I’'m referring to is the motion

not to dismiss the motion; it was filed on February l4th &V W

i ﬁg A

of 2025. And so, again, this just appears to me to be VQ}} MﬁJV
X

another attempt to appeal from that 2021 case with, you 0 VJ
i
" )
. . . e

know, Ms. Smith, the Plaintiff in this action being very W\y’"
Wi

Wm s

o

: "
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well aware of the -- you know, of what took ‘place in the
2021 case, not only by, you know, being the daughter of

one of the parties to the earlier case, but also because

she extensively mentions it in that document that she

personally filed with the court. p PR ¥
Mmﬁbfﬂt/ﬂ‘ Mﬁaé&“’&?m Heéa

And s?/ you ;:sz/;t*thy client’s position that( ?_9
DM Toh ad\2.
really la’ks stan ing bring this action. You know, -4
\ (a/g% a/'ﬂ.f
eéndens filed against this property , 4,5

sy

there’s béen-
since 2021, I believe, and, you know, this is a frivolous
Fung 4
proceeding; and again, another attempt by Carolyn Tolbert
Smith, through her daughter, to appeal the 2021 case.

JUDGE POPE: All right, thank you. Now, Ms. Smith,
I'1l hear from you. 1I’1ll hear your response.

MS. SMITH: So, that’s incorrect. The fact of the
matter is this is separate. This is my interest is the
fact that I have put money into this property over these
past 20 plus years, that this is my home that I’ve paid
taxes on, that I've paid for upkeep, that I’'ve paid for
renovations, separate from my mother.

This is my interest in my home that I have lived in
for over 20 years and as such these defendants have no
interest because they have not put any effort into
maintaining the propertyj‘ ﬁﬁiiiﬁggé4ﬁ§tK§E£h§i;LZ§iZ;EEﬂ¢a
into keeping the property out of the State’s custody, Mﬁl}

@himdsne d M
because I helped take care of my grandparents who resided )

and ¢spec i wlly
5443 \Ora\(uxiyl
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11

in the property, thus the State did not claim the
property if they had gone to the custody of the State.

Because of my efforts I earned the property. They
abandoned it because they didn’t put forth any effort.
They didn’t put forth any money. They have no interest
in the property. They disregarded the property and my
grandparents, which is why I am suing for adverse
possession.

JUDGE POPE: All right. Ms. Smith, thank you very
much. What I'm going to do, Ms. Smith, and Ms. Andrews,
as well as Mr. Kalivas -- I lost it. I had it right and
now I've lost it, I'm sorry. What I'm going to do is
make a ruling on this, but I won’t do that today. I want
to go back through some of the documents before I make a
final decision. All right? And so, -- did I lose you
Ms. Smith? Oh, there we go. All right. So look to hear
from me shortly with regards to my ruling. All right,
thank you. Is that 3:307

MR. KALIVAS: Your Honor, we still have my motion to
dismiss the complaint in this case.

JUDGE POPE: Yes, you do. Yes, you do, I'm sorry.

I apologize.
MR. KALIVAS: That’s all right.
JUDGE POPE: I apologize; I forgot that there were

two motions in this. All right, and so Mr. Kalivas?
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MR. KALIVAS: Kalivas with a long “I”.

JUDGE POPE: Kalivas. Mr. Kalivas, I’1l1l hear your
motion, sir.

MR. KALIVAS: Thank you, Your Honor. Again, may it
please the Court. This motion is brought on behalf of
one of the defendants in this case, Mr. Keith
(inaudible). This is a motion to dismiss in lieu of
filing a responsive pleading. And there are several
grounds to it, one of which I alluded to in my last EL

e
argument, which is that this case at its very substance’ k%hnﬂ
J( i

fuw #

VAL ¢
appears to be an extension of the same claim-brought by CJ“W%
i
¢ ol |
the Plaintiff in this case’s mother. A claim that was 2= Skhﬁ“
T peovidek by @ﬁwb L
ruled against by Ju%ge Scarborough, after hearing the s ,¢u>h
; I And o king Stk g »
facts and legal issues surrounding it.etfy i o wt%”“%w e
'S"-’fﬂ: ~4 A Comnscnt 1” r-'\w‘ Wb
And while I hear the Plaintiff’s argument about she o QL“”I&
Lol
has lived there and she has allegedly paid taxes and desp otk
.Uf\/hywv
things like that, which I’11 submit to Your Honor, are ;n)%w~% e
; w307
the same arguments that were presented by her mother, mf A o
/\ iy &’\5"\1 b 0 P Y e, L W b
that she had paid the taxes,” so we’ll have @o at i) v fove?”
o . ) 5 @L’-’WR Wt wkat D Cor D fimn bt .
minimum figure out that issue. But,/'neWvertheless, this
\'\)’LW\M\ ned IR ’h.w Lo ‘,szvuu j W - {_,Bu'r-‘-
is a person who resides on the property because her L}bﬁ' /
(¥ 3 )ac w Anrv D)
v}y y ":k‘? HY {Va‘.l.ll' \
mother has a legal interesQSf Th? congent order ot .y
ﬁP— ﬁw"}tr\l‘mﬁ %-&{Oh{_ W o A !‘_) N wh\,v‘ /WY) 1

(inaudible) by, at the time it was Ms. Carolyn Tolbert

— oM \‘f\‘\h\rq’ jﬂlid ‘H‘WL (i ded
Smith’ s aEEBrney, established everybody’s ing;fést in the
oy Cowy O 500
property. Her mother EAS a 20 perceﬂt fnterést in the

ot o L e e gy g
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property.
The Plaintiff here has been living there with the

consent and permission of her mothéfﬁyvAnd I cited a

sl
> rot x 3JT“"'“ N‘H\M’V‘b|r‘L Lb‘h” SJN'UJW )T"
number of cases in my motlon dlS iss on this, but the fushile an
/ | ,';n"f.
long and short of it is and I’1l1l submit that adverse khi‘m”&%&\wj
. | fu|o+ 128
6\)"‘"7"”«’5

possession is typically a defense or a counter waﬂﬂﬁawﬂg

yorty

I o

S g

(inaudible) raised in cases as opposed to a complaint in . . agut
. s did|nex S
and of itself, but -- so normally these cases that I'm 40 b
o \auvp @ 210
2 |‘.7+'Ubdh"d.\>
citing to are speaking from the position of a defendant He o

but,

“That a defendant who has entered into possession it

Dis¢
under the Plaintiff shall not be permitted while he

remains in possession to dispute the plaintiff’s title.”
"So in this case that would be the Plaintiff here to

her mother, Carolyn Tolbert Smith, because she lives

coolydink g lives by Hthwine o

there with her mothéf who has already lost this 1é§ue, ¥ Clusn]

she cannot claim to dispute her mother’s title to it.

Sla in pos!
And qﬁere s a number of Gfégﬁ that more or less /say the
g ort

same thing, but where one enters into the possession o
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has done anything adverse to her mother’s claim. In
fact, my understanding is she may have even appeared as a

witness at the motion for summary judgment that we had,Uy\ﬂﬂg

so clearly recognizes her mother’s claim in the property, [0 (s
And so just simply cannot have an adverse possession : PM i
" G oo H
claim, but that may be even getting too far ahead of tﬁm ol
ourselves here. Cbﬁ#
e
The motion to dismiss is based on the allegations of §m@€
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ho
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those allegations, again in a light most favorable to the Hhhn
(4
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: o : O
a motion to dismiss is not proper.

And I would submit to Your Honor that having
reviewed this complaint, I not only do not see sufficient

allegation$ to stake a claim for adverse possession, but

I don’t sge allegation sufficient to sustain a claim for

any relief on behalf of this plaintiff. So,,the -*fﬁj
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know any other reason why those would even be included in
the pleadings to this case, but that is -- that is
Defendant Keith Tolbert’s position.

I think this case needs to be dismissed just for the
simple fact that it fails to state a clgim upon which the
Plaintiff could even obtain any relief from the Court.

JUDGE POPE: All right. Thank you so much.

MS. SMITH: Do I get to respond to that?

JUDGE POPE: You do, yes, ma’am. Uh-huh
(affirmative). Yes, ma’am, I’1ll hear from you.

MS. SMITH: Okay, so as far as -- the fact is I'm
not an attorney, so I don’t know the exact way to write
these motions. But I know my rights. I know that I have
lived in this property with my mother exclusively. These
other relatives have never lived there. They'’ve never
given any money or work to maintain the property.

I know they were not allowed on the property without
our permission because we had 17 Rottweilers and Pit
Bulls. So there’s no way they would’ve ever set foot on
that property without my permission or my mother’s
permission.

I also know everyone in that neighborhood knew that
was my house, that is my house. They know my mother
lives there. They’ve seen me walking the dogs. They’ve

seen me cutting the grass. Everyone knows that’s my
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house, where I work, where I live. My driver’s license
has that address on it and has had that address on it
since 1997. My car is registered to that address since
1997. There’s no doubt that anyone in the neighborhood
doesn’t know that I live in that house. That’s my house,
along with all the other money that I’ve put forth
(inaudible) have my claim to the property is separate
from hers because I live there and I pay my money towards
the property. She pays money towards it as well, but
just as if we were in a building of a duplex and somebody
pays their rent, and somebody else pays the other rent, I
have my own interest in the property, separate from my
mother’s.

JUDGE POPE: Okay. All right, thank you, Ms. Smith.
What I'm going to do is to now I’m going to make sure
that I read both -- I have the oral arguments as well as
the written arguments, and so I'm going to compare my
notes and make a final ruling on that. You all will
receive that ruling shortly, just as soon as I can do
that. We have a full week this week, so if I have the
opportunity to rule this week, I will. If not, look to
hear that sometime in the very near future. All right?
Ms. Smith, Ms. Andrews, and Mr. Kalivas, thank you so
much.

MR. KALIVAS: Thank you, Your Honor.




MS. ANDREWS: Thank you.

MS. SMITH: Thank you.

(THERE BEING NORTHING FURTHER, THIS HEARING CONCLUDED)
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COUNTY OF CHARTESTON

Charleston, State of South Carolina,

Lt AW sty Testanent
I, HELEN G. TOLB¥RT, presently residing in the City of

and being of sound and disposing

mind and memory, do hereby Make, Publish and Declare this to be my

LAST WILL AND TESTAMENT, hereby revoking any other Wills or codicils

by me heretofore made.
IMPRIMIS: I direct my Executor and Executrix hereinafter named to
pay all of my just debts and funeral expenses as sodn:after my death
as may be practicable.

SECOND: I give and devise my dwelling house situated at Remley's
Point, Christ Church Parish; allso, my property at numbers 102 and 104
Nassau Street; and, my property at number 21 Line Street, to my
beloved husband, Fred W. Tolbert, for and during the term of his
natural life; and upon his death, I give and devise the said property
to my five children, to-wit: Fredrena T. McMillan, Carolyn T. Smith,
Blanton W. Tolbert, Betty Jean T. Jones and Sarah Joe T. Latten, to
them and their heirs and assigns, share and share alike. Should any
of my childrenZ?redecease me or my husba2§27then that portion so
devised to them by this Will shall go to the child or children of
such deceased child or children. All other property, of whatsoever
kind or nature, that I am possessed of at the time of my death, I
give and bequeath to my beloved husband, Fred W. Tolbert.

THIRD: I hereby nominate, constitute and appoint my husband,
Fred W. Tolbert, and my daughter Betty Jean T.aJones; as Executor and
Executrix of this my LAST WILL AND TESTAMENT, to serve jointly and

without bond.
IN WITNESS WHEREOF, I have hereunto set my Hand and Seal,

this _-8th day of . October » 1974, in Charleston, South

Carolina.




pay all of my just debts and funeral expenses as soon after my death
as may be practicable.
SECOND: I give and devise my dwelling house situated at Remley's
Point, Christ Church Parish; allso, my property at numbers 102 and 104
Nassau Street; and, my property at number 21 Line Street, to my
beloved husband, Fred W. Tolbert, for and during the term of his
natural life; and upon his death, I give and devise the said property
to my five children, to-wit: Fredrena T. McMillan, Carolyn T. Smith,
Blanton W. Tolbert, Betty Jean T. Jones and Sarah Joe T. Latten, to
them and their heirs and assigns, share and share alike. Should any
'|of my children predecease me Or my husbaﬁd, then that portion so
devised to them by this Will shall go to the child or children of
such deceased child or children. All other property, of whatsoever
kind or nature, that I am possessed of at the time of my death, I
give and bequeath to my beloved husband, Fred W. Tolbert.
THIRD: I hereby nominate, constitute and appoint my husband,
Fred W. Tolbert, and my daughter Betty Jean T..Jones, as Executor and
Executrix of this my LAST WILL AND TESTAMENT, to serve jointly and
without bond.

IN WITNESS WHEREOF, I have hereunto set my Hand and Seal,

this 8th day of . _©October , 1974, in Charleston, South

Carolina.

HELEN G. TOLBBERT

o




This instrument, consisting of two (2) pages, was on

this 8th  day of October , 1974, subscribed to at the end on

page one (1) hereof by HELEN G. TOLBERT, the above named testatrix
and by her signed, sealed, published and declared to be her LAST WILL

AND TESTAMENT, in the presence of each of us who thereupon, at her
request, in her presence and in the presence of each other, have

hereunto subscribed our names as attesting witnesses.
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