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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

______________ 
 

APPEAL FROM THE SOUTH CAROLINA  
PROCUREMENT REVIEW PANEL 

Willie D. Franks, Chairman 
______________ 

 
Case No. 2025-5 
______________ 

 
In Re: Haren Construction, Co., Inc. 
 
South Carolina Department of Natural Resources 
Project No. P24-6052-PG 
Beaufort-Waddel Mariculture 
Maturation Ponds Maintenance – Re-Bid 
 

______________ 
 

SCDNR MOTION TO DISMISS 
______________ 

 
The South Carolina Department of Natural Resources (“Department”) submits this Motion 

to Dismiss the above-captioned matter pursuant to Rule 240, SCACR.1 For the reasons stated 

herein, the Department respectfully asks that the Court dismiss this appeal and vacate the March 

13, 2026 and April 6, 2026 Orders of the South Carolina Procurement Review Panel (“Panel”) and 

the underlying November 19, 2025 Decision of the Chief Procurement Officer (“CPO”).2 (Exhibits 

 
1 The Department previously filed a Notice of Cross-Appeal in an abundance of caution to preserve its rights to present 
arguments on appeal distinct from those raised by Paragon or the CPO. However, given Paragon’s recent filing of a 
Motion to Stay, the Department now files this motion to more expeditiously present the Court with arguments 
supporting the prompt disposal of this appeal. 
2 Although the Department has no objection to the outcome of the Panel’s decision affirming the Department’s 
rejection of Paragon, the Department asserts the Panel erred in not first addressing jurisdictional questions as the basis 
for that outcome. (Exhibits 2-6). See Bell v. Fludd, 28 S.C. 313, __, 5 S.E. 810, 811(1888)(when facing a jurisdictional 
challenge it “would be not only premature, but improper, for [the court] to consider or determine” the merits); Riddle 
v. Reese, 53 S.C. 198, 31 S.E. 222 (1898); see also Hardie v. United States, 367 F.3d 1288, 1290 (Fed. Cir. 2004) 
(explaining jurisdiction is a threshold issue that a court must resolve before proceeding to the merits). 
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2, 3, and 1(PRP 15-21), respectively). The multiple grounds for dismissal of this appeal are 

presented in the alternative in recognition that any one basis would be adequate for dismissal. 

 

BACKGROUND 

 This appeal arises from a procurement action initiated by the Department on August 12, 

2025 upon the advertisement and solicitation for construction services. (Exhibits 1(PRP 16, 62, 

79-84) and 2). More specifically, the Department sought professional construction services to 

substantially renovate the Waddell Mariculture facility in Beaufort County where the Department 

raises saltwater fish for release to public waters. (Exhibits 1(PRP 16, 66, 68,79-84) and 2). Paragon 

Inc. of South Carolina, LLC (“Paragon”) submitted a bid in response to the Department’s 

solicitation. (Exhibits 1(PRP 16, 63, 66) and 2). As part of its bid to the Department, Paragon did 

not submit any licenses from the South Carolina Department of Labor, Licensing and Regulation 

in the name of “Paragon Inc. of South Carolina, LLC.” (Exhibit 1(PRP 66)).  Instead, it only 

submitted licenses issued in the name of “Paragon Builders.” (Exhibit 1(PRP 34, 36, 38, 52)).  On 

October 17, 2025, the Department determined that Paragon was “non-responsible,”3 thus 

ineligible, and provided written notification of that to Paragon. (Exhibit 1 (PRP 66, 68-69)). 

 Paragon submitted a protest to the CPO asserting it was “responsive”4 and generally 

challenging the Department’s determination of ineligibility. (Exhibit 1 (PRP 24-69)). The CPO 

rendered a decision on November 19, 2025 reversing the Department’s determination and, in part, 

 
3 The South Carolina Consolidated Procurement Code defines “Responsible bidder or offeror” as “a person who has 
the capability in all respects to perform fully the contract requirements and the integrity and reliability which will 
assure good faith performance which may be substantiated by past performance.”  S.C. Code Ann. § 11-35-1410(8) 
(1976 & Supp. 2025).  
4 “Responsive bidder or offeror” is “a person who has submitted a bid or proposal which conforms in all material 
aspects to the invitation for bids or request for proposals.”  S.C. Code Ann. § 11-35-1410(9).   
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expressing a view that “bidding in its legal name rather than its trade name as it appears on its 

license is a minor informality per Section 11-35-1520(13).” (Exhibit 1 (PRP 15-21)). 

 The CPO’s decision was timely appealed to the Panel which reversed the CPO’s decision 

on the merits and, in part, expressed a view that “The administrative record includes applications 

submitted to LLR that identify Paragon Inc. of South Carolina, LLC, doing business as Paragon 

Builders. The Panel therefore does not treat the name variation as affecting bidder responsibility.” 

(Exhibit 2). 

 Paragon, the CPO and the Department all filed Motions for Reconsideration which the 

Panel denied on April 6, 2026. (Exhibits 3 and 5).  The Panel’s denial stated, in part: “The Panel 

determination that the name variation did not affect bidder responsibility, as set forth in its Order 

dated March 13, 2026, and did no limit the scope of its review. Even if the scope were limited, it 

would not alter the outcome.” (Exhibit 3). 

ARGUMENTS 

I. Paragon is statutorily barred from participating in SCDNR’s Procurement Action 
which deprived the CPO, Panel, and this Court of Jurisdiction. 

 
Paragon failed to comply with a statutory licensing requirement in attempting to submit a 

bid to the Department. Compliance is a mandatory prerequisite to lawful bids and Paragon’s failure 

to comply renders Paragon’s bid void ab initio.  

The statutory provisions that Paragon failed to obey require a contractor to use the exact 

name that appears on its license when submitting bids. Those provisions include the following: 

SECTION 40-11-30. Licensing requirement. 

No entity or individual may practice as a contractor by performing or offering to 
perform contracting work for which the total cost of construction is greater than ten 
thousand dollars for general contracting or greater than ten thousand dollars for 
mechanical contracting without a license issued in accordance with this chapter. 
 

S.C. Code Ann. § 40-11-30(1976 & Supp. 2025)(emphasis added). 
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SECTION 40-11-200. Unlawful practice; penalty. 

*** 
(B) It is a violation of this chapter for an awarding authority, owner, contractor, or 
an agent of an authority, owner, or contractor to consider a bid, sign a contract, or 
allow a contractor to begin work unless the bidder or contractor has first obtained 
the licenses required by this chapter. Bids or contracts submitted by contractors 
may not be reconsidered or resubmitted to an awarding authority, contractor, or 
owner if the contractor was not properly licensed at the time the initial bid or 
contract was submitted. 
 

S.C. Code Ann. § 40-11-200(B)(1976 & Supp. 2025)(emphasis added).  “Bid” is defined as “an 

offer to furnish labor, equipment, or materials or other services regulated by this chapter.” S.C. 

Code Ann. § 40-11-20(3)(1976 & Supp. 2025). 

SECTION 40-11-370. License required to use term "licensed contractor"; 
engaging in construction under assumed name; enforcement of contract. 
 
(A) It is unlawful to use the term "licensed contractor" or to perform or offer to 
perform general or mechanical construction without first obtaining a license as 
required by this chapter. 
 
(B) It is unlawful to engage in construction under a name other than the exact name 
which appears on the license issued pursuant to this chapter. "Engaging in 
construction" includes marketing, advertising, using site signs, and submitting 
contracts. This requirement does not include advertising on vehicles, which may 
use an abbreviated version of the license name so long as the advertising is not 
misleading. 
 
(C) An entity which does not have a valid license as required by this chapter may 
not bring an action either at law or in equity to enforce the provisions of a contract. 
An entity that enters into a contract to engage in construction in a name other than 
the name that appears on its license may not bring an action either at law or in 
equity to enforce the provisions of the contract. 

 

S.C. Code Ann. § 40-11-370(1976 & Supp. 2025)(emphasis added).  

Therefore, the requirement of section 40-11-370 unequivocally requires a contractor to 

obtain a license in the “exact name” in which it intends to “engage in construction.”  See State v. 

Bridgers, 329 S.C. 11, 14, 495 S.E.2d 196, 198 (1997)(“[W]here a statute uses a term that has a 
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well-recognized meaning in the law, the presumption is that the General Assembly intended to use 

the term in that sense.”). That term is further explained to include “submitting contracts” and even 

“marketing, advertising, using site signs.” S.C. Code Ann. § 40-11-370(B). To the extent a different 

trade name might be used, section 40-11-370(B) only allows such abbreviations for “advertising 

on vehicles … so long as the advertising is not misleading.” The importance of this statutory 

requirement is demonstrated where the General Assembly clearly declared that “[i]t is unlawful to 

engage in construction [or market, advertise, use site signs, or submit contracts] under a name 

other than the exact name which appears on the license issued pursuant to this chapter.” S.C. Code 

Ann. §40-11-370(B).5  Likewise, a further consequence of a contractor entering “into a contract to 

engage in construction in a name other than the name that appears on its license” is that the 

contractor “may not bring an action either at law or in equity to enforce the provisions of the 

contract.” S.C. Code Ann. §40-11-370(C). Both of these consequences are substantial and 

demonstrate the legislative intent that contractors obtain and utilize licenses in the exact name 

specified by SCLLR. There is no ambiguity on that legal mandate. 

 Turning now to the facts of this case, the Department received a bid from “Paragon Inc. of 

South Carolina, LLC.” (Exhibit 1 (PRP 66)). Paragon has not provided for the record a contractor’s 

license issued in the name of “Paragon Inc. of South Carolina, LLC.”  The only licenses Paragon 

provided to the Department are in the name of “Paragon Builders.” (Exhibit 1(PRP 34, 36, 38, 52, 

66)). Therefore, Paragon Inc. of South Carolina, LLC did not hold a license from SCLLR in that 

name as clearly required by statutory mandate before offering to perform general or mechanical 

construction. Given the statutory mandate of conducting business in the “exact name” on the 

 
5 With respect to this issue, the fact that “Paragon Builders” was cited by SCLLR on August 5, 2025 for “engaging or 
offering to engage in contracting work or submitting a bid when not properly licensed or while a license was under 
suspension or revocation” and fined $500 by SCLLR further demonstrates the importance of this requirement.  
(Exhibit 1 (PRP 478)). 
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license, the Department asserts it is Paragon’s responsibility to seek and obtain a license from 

SCLLR in the correct legal name. See generally Smothers v. United States Fid. & Guar. Co., 322 

S.C. 207, 210–211, 470 S.E.2d 858, 860 (1996) (“Everyone is presumed to have knowledge of the 

law and must exercise reasonable care to protect his interests.”); LaBruce v. City of North 

Charleston, 268 S.C. 465, 234 S.E.2d 866 (1977)(“Citizens are charged with knowledge of 

existing law.”). Paragon’s license application provides, in part, immediately above the Licensee / 

Legal Name field: “[I]ndividual or company listed in this section will be designated as the “License 

Holder.” You must sign contract for permits, conduct business, and advertise in this name only 

(See SC Code of Laws Section 40-11-20, 130, […] 240 and 370(B)).” (Exhibit 1 (PRP 40)). Quite 

simply, the requirements of “exact name” or “this name” reflect an obligation to only use a singular 

name, not two names or a “doing business as” alternative name. Additionally, the revision 

application form specifically includes a “name change” action item which demonstrates the 

remedy for Paragon’s exact name deficiency being readily available. (Exhibit 1(PRP 42-43)). In 

the absence of doing so, Paragon must bear the consequences of not complying with applicable 

law. As the Panel previously declared, “the lack of a proper license to do the work solicited in a 

state contract will always render a bidder nonresponsible.” In re: Protest of Roofco, Inc., Panel 

Case No. 200-14(I), p. 3 (2001 WL 34058940; or alternatively 

https://procurement.sc.gov/legal/legal-panel-orders). 

Finally, to the extent the CPO dismissed Paragon’s lack of holding a license in the correct 

name as a mere informality and minor infraction, stating, “[i]n past years, the Contractors 

Licensing Board staff have advised the CPOC that this is a minor infraction not affecting a 

contractor’s ability to perform the work.” and characterizing it as being a “minor informality” 

under section 11-35-1520(13), neither are sufficient legal grounds to overcome the statutory 
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mandates of sections 40-11-30, 40-11-200 and 40-11-370. (Exhibit 1 (PRP 20-21)).  The legislature 

has mandated that contractors conduct business in the exact name appearing on any license and 

explained this requirement is to be broadly applied with limited exception. S.C. Code Ann. § 40-

11-370(B). The Department is legally barred by section 40-11-200 and S.C. Regs. 19-

445.2125(A)(3) from considering the bid from Paragon and a staff opinion of SCLLR cannot 

nullify those requirements. See Quail Hill, L.L.C. v. County of Richland, 387 S.C. 223, 236-38, 

692 S.E.2d 499, 506-07 (2010) (finding a governmental entity is not estopped from enforcing its 

ordinances where its employee gives erroneous information or acts in contradiction to an 

ordinance).  Furthermore, the “minor informalities” exceptions in the Procurement Code simply 

do not release this obligation. S.C. Code Ann. § 11-35-1520(13). In fact, exception (l3) provides: 

(13) Minor Informalities and Irregularities in Bids. A minor informality or 
irregularity is one which is merely a matter of form or is some immaterial variation 
from the exact requirements of the invitation for bids having no effect or merely a 
trivial or negligible effect on total bid price, quality, quantity, or delivery of the 
supplies or performance of the contract, and the correction or waiver of which 
would not be prejudicial to bidders. The procurement officer shall either give the 
bidder an opportunity to cure any deficiency resulting from a minor informality or 
irregularity in a bid or waive any such deficiency when it is to the advantage of the 
State. Such communication or determination shall be in writing. Examples of minor 
informalities or irregularities include, but are not limited to: 

… 
 
(l)Notwithstanding Title 40, the failure of a bidder to indicate his contractor’s 
license number or other evidence of licensure, except that a contract must not be 
awarded to the bidder unless and until the bidder is properly licensed under the 
laws of South Carolina. 

 

S.C. Code Ann. § 11-35-1520(13)(l)(emphasis added). Likewise, the statutory requirement that 

“Bids or contracts submitted by contractors may not be reconsidered or resubmitted to an awarding 

authority, contractor, or owner if the contractor was not properly licensed at the time the initial bid 

or contract was submitted,” also neutralizes any notion that the exact name requirement may be 

shrugged off as close enough. S.C. Code Ann. § 40-11-200(B). Despite the above authorities, the 
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Panel similarly erred after acknowledging the “name variation” and then ignoring the prohibitions 

established in sections 40-11-30, 40-11-200 and 40-11-370. (Exhibits 2 and 3). 

 Therefore, Paragon Inc. of South Carolina, LLC, under sections 40-11-30, 40-11-200, and 

40-11-370, was prohibited as a matter of law from bidding on the Department’s solicitation. In the 

absence of a lawful bid, Paragon had no legal basis for challenging the Department’s rejection of 

the bid. That failure and statutory barrier deprived the CPO, Panel and this Court of jurisdiction to 

hear this appeal. See Chet Adams Co. v. James F. Pedersen Co., 307 S.C. 33, 36, 413 S.E.2d 827, 

828 (1992) (“Acts by a court as to a matter over which it has no jurisdiction are void.”). 

 
II. Paragon lacks standing to initiate or maintain an appeal of SCDNR’s determination 

of non-responsibility. 
 

Consistent with the foregoing discussion, the failure of Paragon to comply with statutory 

licensing requirements may also be treated as a lack of standing upon the express statutory terms 

of section 40-11-370. 

“Standing refers to a party's right to make a legal claim or seek judicial enforcement of a 

duty or right.” Powell ex rel. Kelley v. Bank of Am., 379 S.C. 437, 444, 665 S.E.2d 237, 241 

(Ct.App.2008) (alteration and internal quotation marks omitted). “Standing is ... that concept of 

justiciability that is concerned with whether a particular person may raise legal arguments or 

claims.” Id. (alteration in original) (internal quotation marks omitted). “It concerns an individual's 

sufficient interest in the outcome of the litigation to warrant consideration of [the person's] position 

by a court.” Id. (alteration in original) (internal quotation marks omitted). “Standing is a 

fundamental requirement for instituting an action.” Brock v. Bennett, 313 S.C. 513, 519, 443 S.E.2d 

409, 412 (Ct.App.1994).  



9 
 

  In contrast to a statute providing standing, section 40-11-370 expressly prohibits Paragon 

from initiating or maintaining this appeal. This point is demonstrated in Youngblood v. South 

Carolina Department of Social Services where the Supreme Court explained: “while the family 

court found statutory standing pursuant to section 63–9–60, we hold that statute does not give the 

Youngbloods standing; instead, it specifically deprives them of standing.” 402 S.C. 311, 318, 741 

S.E.2d 515, 518 (2013)(emphasis added). That Court then concluded: “Because the statute does 

not permit any exceptions and plainly states that the section 63–9–60(A) grant of standing does 

not apply to children placed by DSS, the family court erred in grounding standing on section 63–

9–60.” Id., 402 S.C. at 319, 741 S.E.2d at 519 (emphasis added). See also Jowers v. S.C. Dep't of 

Health & Env't Control, 423 S.C. 343, 353, 815 S.E.2d 446, 451 (2018) (“Our courts will not 

address the merits of any case unless it presents a justiciable controversy.”); Youngblood, 402 S.C. 

at 317, 741 S.E.2d at 518 (“Standing, a fundamental prerequisite to instituting an action, may exist 

by statute, through the principles of constitutional standing, or through the public importance 

exception.”); James v. Anne's Inc., 390 S.C. 188, 193, 701 S.E.2d 730, 732 (2010) (stating appellate 

courts have “the inherent authority to consider justiciability); Peoples Fed. Sav. & Loan Ass'n v. 

Res. Plan. Corp., 358 S.C. 460, 477, 596 S.E.2d 51, 60 (2004) (“A threshold inquiry for any court 

is a determination of justiciability, i.e., whether the litigation presents an active case or 

controversy.” (quoting Lennon v. S.C. Coastal Council, 330 S.C. 414, 415, 498 S.E.2d 906, 906 

(Ct. App. 1998))); Carolina All. for Fair Emp. v. S.C. Dep't of Labor, Licensing, & Reg., 337 S.C. 

476, 486-87, 523 S.E.2d 795, 800-01 (Ct. App. 1999) (raising the issue of standing sua sponte in 

a declaratory judgment action and affirming the grant of summary judgment under Rule 56(c) 

because the appellant lacked standing).  
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Therefore, again, this appeal should be dismissed on the basis of Paragon not having 

standing to initiate or maintain the appeal pursuant to unique and express prohibitions in section 

40-11-370. 

III. Failure to Exhaust Administrative Remedies.  

The Department asserts Paragon did not adequately protest the Department’s non-

responsibility determination and thus failed to exhaust administrative remedies thus depriving the 

CPO, Panel, and this Court of jurisdiction. 

Upon review of the bid submission of Paragon, the Department determined Paragon was 

non-responsible. (Exhibit 1 (PRP 66, 68, 69)). The term “non-responsible” is a term of art in the 

context of the South Carolina Consolidated Procurement Code and is not interchangeable with 

“non-responsive.” However, in it’s October 27, 2025 Notice of Intent to Protest (Exhibit 1(PRP 54 

– 61)) and November 4, 2025 Formal Protest (Exhibit 1 (PRP 24-32), Paragon consistently asserted 

it was appealing the Department’s decision that Paragon’s bid was “non-responsive.” (Exhibit 1 

(PRP 24, 25, 28, 29, 31, 55, 59)). As addressed more fully herein, Paragon did not properly raise 

the “non-responsible” issue in a manner by which it can be addressed by this Court because the 

CPO should not even have considered it. 

In the context of the Procurement Code, the terms “responsible” and “responsive” are 

frequently stated as dual requirements and have specific meanings.  For example, “Responsible 

bidder or offeror” is defined as “a person who has the capability in all respects to perform fully the 

contract requirements and the integrity and reliability which will assure good faith performance 

which may be substantiated by past performance.”  S.C. Code Ann. § 11-35-1410(8).  In contrast, 

“Responsive bidder or offeror” is “a person who has submitted a bid or proposal which conforms 

in all material aspects to the invitation for bids or request for proposals.”  S.C. Code Ann. § 11-35-
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1410(9).  The Department is specifically charged by statute to make a determination of 

responsibility.  S.C. Code Ann. §11-35-1810; S.C. Regs. 19-445.2125(D)(“the procurement officer 

must be satisfied that the prospective contractor is responsible”); see also S.C. Regs. 19-

445.2145(F) and Office of State Engineer OSE Manual “MANUAL FOR PLANNING AND 

EXECUTION OF STATE PERMANENT IMPROVEMENTS” (2023)( 

https://procurement.sc.gov/manual - last visited December 31, 2025) – Section 6.11 Determination 

of Bidder’s Responsibility(“the Agency must satisfy itself that the apparent low Bidder meets the 

State’s Standards of Responsibility”). 

A bid is only to be awarded to a party that is both responsive and responsible.  S.C. Code 

Ann. § 11-35-1810; see e.g. S.C. Code Ann. §11-35-1520(10)(“Unless there is a compelling reason 

to reject bids as prescribed by regulation of the board, notice of an award or an intended award of 

a contract to the lowest responsive and responsible bidders whose bid meets the requirements set 

forth in the invitation for bids must be given by posting the notice on the date and at a location 

specified in the invitation for bids.”). Therefore, there is a material legal distinction between 

challenging responsiveness and responsibility. In this instance, Paragon’s protests pursued the legal 

theory of responsiveness and did not adequately raise a challenge to the Department’s non-

responsibility determination. 

Building upon this foundation, the Panel is statutorily mandated to conduct a de novo 

review of a challenged procurement decision. S.C. Code Ann. § 11-35-4410(1)(1976 and Supp. 

2025)(“There is created the South Carolina Procurement Review Panel which is charged with the 

responsibility to review and determine de novo: (a) requests for review of written determinations 

of the chief procurement officers pursuant to Sections 11-35-4210(6), …); see generally Unisys 

Corp. v. S.C. Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C. 158, 551 
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S.E.2d 263 (2001). As such, the Panel is generally disregarding the decision of CPO and making 

a new decision as to the propriety of the Department’s procurement decision. See generally Nat'l 

Health Corp. v. S.C. Dep’t of Health and Envtl. Control, 298 S.C. 373, 378, fn. 1, 380 S.E.2d 841, 

844, fn. 1 (Ct.App.1989)(trial de novo is defined as “a new trial or retrial had in which the whole 

case is tried as if no trial whatsoever had been had in the first instance.”)(citation omitted). 

However, as the South Carolina Court of Appeals recognized in National Health Corporation, 

some administrative reviews are “quasi-de novo, quasi-appellant.”  Id., 298 S.C. 378, fn. 1, 380 

S.E.2d 844, fn. 1; see also Richards v. Spicer, ___ S.C. ___, 915 S.E.2d 486, 520 (2025)(“the 

circuit court also ruled that … the Procurement Code gives appellate review of the CPO’s decision 

to the Procurement Review Panel”); Milliken and Co. v. S.C. Dept. of Labor, 275 S.C. 264, 266, 

269 S.E.2d 763, 764 (1980)(“In our view, administrative review of the issuance of [an OSHA] 

citation is intended to be essentially appellate in nature: it should be undertaken only upon 

information which was available to the officer or examiner responsible for issuing the citation in 

the first place.”).  Furthermore, the Panel has previously explained that a protestant is limited by 

section 11-35-4210 to the established issues in its protest letter. In re: Protest of Volume Services, 

Panel Case No. 1994-8, p. 4. (1994 WL 16006483).  In discussing this point, Panel Order 

explained: 

Section 11-35-4210 provides the right to protest. Subsections (1) and (2) require a 
protestant to state its grounds for protest in writing to the CPO within a time limit. 
Thus, the issues in the case are established in the protest letter. The letter appealing 
to the Panel cannot add issues. If new issues were allowed to be included in the 
appeal letter to the Panel, no effect would be given to the requirements of subsection 
(1) and (2). Although, the Panel hearing is a de novo hearing under Code Section 
11-35-441 0(1 ), it is only new as to evidence. The Panel may allow new evidence 
to be admitted, but only evidence concerning the established issues. 

 

Id. See also In re: Appeal by United Way Assoc. of South Carolina, Inc., Panel Case No. 2017-2, 

p. 10 and fn 7(available on https://procurement.sc.gov/legal/legal-panel-orders). Therefore, the 
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Department believes that whether the Panel’s review is framed as an administrative de novo review 

or appellate review, Paragon failed to properly raise the non-responsibility issue for the CPO or 

Panel to consider. 

To initiate a timely protest, Paragon was statutorily required to “set forth both the grounds 

of the protest and the relief requested with enough particularity to give notice of the issues to be 

decided.”  S.C. Code Ann. § 11-35-4210(2)(b). Here, the Department very clearly gave notice of 

its non-responsibility determination to Paragon in the October 17, 2025 memorandum (Exhibit 1 

(PRP 66)). Thereafter and prior to Paragon submitting its formal protest, the Department stated in 

its October 30, 2025 memorandum: “Just to clarify, SCDNR deemed Paragon Inc. "Non- 

Responsible" and not Non-Responsive as noted in their notice of intent to protest.” (Exhibit 1 (PRP 

68)). However, in its November 4, 2025 formal protest, Paragon declared the grounds for protest 

to be: 

Paragon protests the Agency’s determination that its bid was non-responsive based 
on alleged violations of South Carolina Code Sections 40-11-270, 40-11-340, and 
40-11-370. The Agency’s determination is erroneous, arbitrary, and contrary to law.  
Specifically, Paragon contends: 

… 
Issue: The Agency allegedly found Paragon’s bid non-responsive due to licensing 
deficiencies. 

… 
Issue: The Agency may have concerns regarding Paragon’s ability to properly 
subcontract portions of the work. 

… 
Issue: The Agency cited Section 40-11-370(B) regarding engaging in construction 
under a name other than the exact name on the license. 

 

(Exhibit 1 (PRP 25-26)). In its own words, Paragon only challenged the issue of non-

responsiveness. Paragon’s protest issues do not identify non-responsibility or the legal standard 

for such adopted under the Procurement Code. See S.C. Code Ann. §11-35-1810; S.C. Regs. 19-

445.2125(D)(“the procurement officer must be satisfied that the prospective contractor is 
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responsible”); see also S.C. Regs. 19-445.2145(F) and Office of Sate Engineer OSE Manual 

“MANUAL FOR PLANNING AND EXECUTION OF STATE PERMANENT 

IMPROVEMENTS” (2023)( https://procurement.sc.gov/manual - last visited December 31, 2025) 

– Section 6.11 Determination of Bidder’s Responsibility. Therefore, Paragon failed to meet that 

statutory standard for stating the grounds for appeal with its initial and final protests as to the non-

responsible determination. This flaw is fatal to Paragon’s protest and the continuing appeals to the 

Panel and this Court. 

Under a de novo standard, Paragon failed to exhaust a statutory administrative prerequisite 

to CPO or Panel review. As the United States Supreme Court explained in the Woodford v. Ngo: 

Because exhaustion requirements are designed to deal with parties who do not want 
to exhaust, administrative law creates an incentive for these parties to do what they 
would otherwise prefer not to do, namely, to give the agency a fair and full 
opportunity to adjudicate their claims. Administrative law does this by requiring 
proper exhaustion of administrative remedies, which “means using all steps that the 
agency holds out, and doing so properly (so that the agency addresses the issues on 
the merits).” Pozo, 286 F.3d, at 1024 (emphasis in original). This Court has 
described the doctrine as follows: “ “[A]s a general rule ... courts should not topple 
over administrative decisions unless the administrative body not only has erred, but 
has erred against objection made at the time appropriate under its practice.” 
United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37, 73 S.Ct. 67, 97 L.Ed. 
54 (1952) (emphasis added in Woodford). See also Sims v. Apfel, 530 U.S. 103, 108, 
120 S.Ct. 2080, 147 L.Ed.2d 80 (2000); id., at 112, 120 S.Ct. 2080 (O'Connor, J., 
concurring in part and concurring in judgment) (“On this underlying principle of 
administrative law, the Court is unanimous”); id., at 114-115, 120 S.Ct. 2080 
(BREYER, J., dissenting); Unemployment Compensation Comm'n of Alaska v. 
Aragon, 329 U.S. 143, 155, 67 S.Ct. 245, 91 L.Ed. 136 (1946); Hormel v. Helvering, 
312 U.S. 552, 556-557, 61 S.Ct. 719, 85 L.Ed. 1037 (1941); 2 K. Davis & R. Pierce, 
Administrative Law Treatise § 15:8, pp. 341-344 (3d ed.1994). Proper exhaustion 
demands compliance with an agency's deadlines and other critical procedural rules 
because no adjudicative system can function effectively without imposing some 
orderly structure on the course of its proceedings. 

 

Woodford v. Ngo, 548 U.S. 81, 90-92 (2006); accord Brown v. James, 389 S.C. 41, 48, 697 S.E.2d 

604, 608 (Ct. App. 2010). Furthermore, in administrative law, procedural prerequisites can become 
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jurisdictional.  The United States Court of Appeals for the District of Columbia has explained in 

addressing exhaustion of administrative remedies under federal administrative law that: 

the word “exhaustion” now describes two distinct legal concepts. The first is a 
judicially created doctrine requiring parties who seek to challenge agency action to 
exhaust available administrative remedies before bringing their case to court. We 
will call this doctrine “non-jurisdictional exhaustion.” ... 
 
The second form of exhaustion arises when Congress requires resort to the 
administrative process as a predicate to judicial review. This “jurisdictional 
exhaustion” is rooted, not in prudential principles, but in Congress' power to control 
the jurisdiction of the federal courts. Whether a statute requires exhaustion is purely 
a question of statutory interpretation. 
 

Avocados Plus Inc. v. Veneman, 370 F.3d 1243, 1247-48 (D.C. Cir. 2004) (internal citations 

omitted). “[T]he avenue of written protest remains the sole procedure by which a matter is brought 

before the Panel for consideration.”  Hitachi Data Systems Corp. v. Leatherman, 309 S.C. 174, 

179, 420 S.E.2d 843, 846(1992)(discussing statutory limitations on Panel’s authority); accord 

Amisub of S.C., Inc. v. S.C. Dep't of Health & Env't Control, 403 S.C. 576, 585, 743 S.E.2d 786, 

791 (2013)(“The General Assembly has the authority to limit the subject matter jurisdiction of a 

court it has created; therefore, it can prescribe the parameters of the ALC's powers.”). Applying 

these principles to the instant matter, the CPO and Panel, as administrative agents outside of the 

judiciary, are likewise creatures of statute and subject to legislative limitations on jurisdiction. 

Where Paragon failed to timely raise the issue of non-responsibility pursuant to section 11-35-

4210, it cannot maintain a challenge on that issue before the CPO, Panel or this Court. 

Alternatively, under an appellate standard, Paragon both failed the statutory prerequisite 

and did not properly preserve the non-responsibility determination.6 As in other appellate matters, 

the requirements of issue preservation apply in administrative appeals. See Carson v. South 

 
6 “The appellate court must always take notice of the lack of subject matter jurisdiction.” Town of Hilton Head Island 
v. Godwin, 370 S.C. 221, 223, 634 S.E.2d 59, 60 (Ct.App.2006). 



16 
 

Carolina Dep't of Natural Res., 371 S.C. 114, 120, 638 S.E.2d 45, 48 (2002) (court sitting in 

appellate capacity may not consider issues not raised or ruled on by administrative agency); 

Gatewood v. S.C. Dep't of Corr., 416 S.C. 304, 324, 785 S.E.2d 600, 611 (Ct. App. 2016) ("An 

issue that is not raised to an administrative agency is not preserved for appellate review by the 

ALC."). Here, Paragon raised responsiveness that, as discussed above, is materially distinct from 

the non-responsibility determination. To preserve a matter for appellate review, it must both be 

raised to and ruled upon by the trial court, or here the CPO.  Paragon did not adequately raise the 

non-responsiveness issue to the CPO or Panel.7 

In summary, under the administrative challenge / appeal framework of the Procurement 

Code, Paragon did not timely or appropriately raise a challenge to the Department’s non-

responsibility determination thereby precluding the CPO and Panel from reviewing or modifying 

the Department’s determination. That failure to comply with statutory prerequisites is a 

jurisdictional defect. 

 
IV. The Department is Statutorily Prohibited from Awarding a Contract to Paragon 

Rendering this Appeal Moot. 
 

Building upon the prior discussion, Paragon’s failure to obtain a license in the exact name 

of Paragon Inc. of South Carolina, LLC precludes the Department from being able to award the 

construction job to Paragon. Stated differently, it would be illegal for the Department “to consider 

a bid, sign a contract, or allow a contractor to begin work” when the contractor has not complied 

with section 40-11-30, 40-11-200, and 40-11-370. S.C. Code Ann. § 40-11-200(B)(1976 & Supp. 

2025). Therefore, Paragon’s efforts to prevail will only lead to a dead end where the Department 

 
7 To the extent the CPO’s decision rules on non-responsibility, the issue was not properly presented by Paragon in 
compliance with S.C. Code Ann. § 11-35-4210(2) as discussed above and should be deemed void. See  Chet Adams 
Co. v. James F. Pedersen Co., 307 S.C. 33, 36, 413 S.E.2d 827, 828 (1992) (“Acts by a court as to a matter over which 
it has no jurisdiction are void.”). 
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cannot award or authorize Paragon to begin work. Such an outcome would render this appeal moot. 

See Cheap-O's Truck Stop, Inc. v. Cloyd, 350 S.C. 596, 602, 567 S.E.2d 514, 517 (Ct. App. 2002) 

("An appellate court will not pass on moot and academic questions or make an adjudication where 

there remains no actual controversy." (quoting Curtis v. State, 345 S.C. 557, 567, 549 S.E.2d 591, 

596 (2001))); see also Sloan v. Friends of Hunley, Inc., 369 S.C. 20, 26, 630 S.E.2d 474, 477 (2006) 

("A moot case exists where a judgment rendered by the court will have no practical legal effect 

upon an existing controversy because an intervening event renders any grant of effectual relief 

impossible for the reviewing court."). Therefore, Paragon’s challenges to the Department’s non-

responsibility determination and rejection of Paragon’s bid are moot and can have no practical 

effect.  

CONCLUSION 

 Based on the authorities and arguments set forth above, the Department respectfully 

requests that the Court grant this Motion to Dismiss and vacate the March 13, 2026 and April 6, 

2026 Orders of the South Carolina Procurement Review Panel and the underlying November 19, 

2025 Decision of the Chief Procurement Officer.      

 
     Respectfully submitted,  

      s/ Van Whitehead    
      
     Susan O. Porter, General Counsel 
     S.C. Bar No. 68335 
     PorterS@dnr.sc.gov 
 
     Van Whitehead, Deputy General Counsel 
     S.C. Bar No. 70446 
     WhiteheadV@dnr.sc.gov 
 
     South Carolina Department of Natural Resources 
     P.O. Box 167 
     Columbia, SC 29202 
     (803) 734-4006 
      

Attorneys for the South Carolina Department of  
April 25, 2026     Natural Resources 
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STATE OF SOUTH CAROLINA  ) BEFORE THE SOUTH CAROLINA 

COUNTY OF RICHLAND   ) PROCUREMENT REVIEW PANEL 

      ) 

In Re: Haren Construction Co., Inc. ) ORDER 

      ) 

Project No. P24-6052-PG   ) Case No. 2025-5 

Beaufort-Waddell Mariculture  ) 

Maturation Ponds Maintenance – Re-Bid ) 

      ) 

I. INTRODUCTION 

This matter comes before the South Carolina Procurement Review Panel (Panel) on 

the appeal by Haren Construction Co., Inc. (Haren) from the November 19, 2025, decision of 

the Chief Procurement Officer for Construction (CPO). The CPO sustained the protest filed 

by Paragon Inc. of South Carolina, LLC (Paragon) in connection with Project No. P24-6052-

PG, the Beaufort-Waddell Mariculture Maturation Ponds Maintenance (Project), and 

remanded the procurement to the South Carolina Department of Natural Resources (DNR). 

PRP000015. 

Although the parties raise several issues concerning licensing classifications, statutory 

exclusions, protest sufficiency, and scope of review, the dispositive question is whether 

DNR’s non-responsibility determination was clearly erroneous, arbitrary, capricious, or 

contrary to law under S.C. Code Ann. § 11-35-2410(A). 

Upon de novo review of the administrative record, the parties’ briefs, and the 

applicable law, the Panel concludes that DNR’s determination was not clearly erroneous, 

arbitrary, capricious, or contrary to law. The CPO’s decision is therefore reversed. 

Haren was represented by D. Gregory Placone, Esquire, and P. Nicholas Nybo, 

Esquire, of Hudson Lambert Parrott, LLC; the CPO by Manton M. Grier, Jr., Esquire, 

Assistant General Counsel for the State Fiscal Accountability Authority (SFAA); Paragon by 
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James M. Griffin, Esquire, of Griffin Humphries LLC; and DNR by Susan O. Porter, Esquire, 

General Counsel for DNR. 

II. BACKGROUND 

On August 12, 2025, DNR issued an advertisement and solicitation documents for the 

Project, including bidder instructions, specifications, and drawings defining the scope of 

work. PRP000062; PRP000084; PRP000192; PRP000470. 

The solicitation describes renovation of hatchery infrastructure on DNR property, 

including rehabilitation of rearing ponds, replacement of piping networks, modifications to an 

existing head tower, site electrical systems, and related improvements. PRP000062; 

PRP000084; PRP000192. 

The solicitation did not designate a specific contractor license classification for the 

prime contractor. However, the bid form required bidders to identify the entity performing 

electrical work under the Electrical (EL) license designation pursuant to the subcontractor 

listing requirements. PRP000105-106. 

Paragon, which holds a Mechanical Contractor license with a Plumbing (PB) 

subclassification, submitted the apparent low responsive bid. PRP000063. During its 

responsibility review, DNR contacted personnel associated with the Contractor’s Licensing 

Board within the South Carolina Department of Labor, Licensing and Regulation (LLR), who 

declined to provide a classification determination and advised that licensing questions should 

be directed to the local building official responsible for reviewing the Project’s plans. 

PRP000070-73. DNR also reviewed contractor licensure information associated with 

Paragon’s bid and noted that the bid was submitted under the name Paragon Inc. of South 

Carolina, LLC, while the contractor license in the LLR database was issued to Paragon 
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Builders. PRP000066. DNR relied on the engineer of record’s opinion of cost and allocation 

of project costs by license classification contained in the administrative record. The estimate 

separated licensed construction work from non-licensed project costs, including contractor 

overhead and profit, insurance and bonds, engineering during construction, and third-party 

inspections. PRP000074. Based on that review, DNR issued a written determination dated 

October 17, 2025, concluding that Paragon was non-responsible – and therefore ineligible for 

award – because it did not satisfy the contractor licensing requirements of Title 40 of the 

South Carolina Code. PRP000066. 

Paragon protested the determination, asserting that most of the Project fell within its 

PB subclassification, that the Project was not a municipal water supply system, that DNR had 

not properly quantified work outside its classification, and that the discrepancy between its 

legal and trade names was a mere ministerial variance. PRP000024. The CPO reviewed the 

protest. 

On November 19, 2025, the CPO sustained the protest, concluding that the licensing 

issue presented a legal question, that the PB subclassification encompassed the work 

described in the solicitation, and that DNR had not sufficiently supported its sole prime 

determination. PRP000015. 

Haren, which holds a General Contractors-Public Utility license with a Water and 

Sewer Lines (WL) subclassification, timely appealed. PRP000001. The parties initially agreed 

that the appeal could be resolved on the written record. After DNR raised jurisdictional and 

procedural issues in its response brief and limited reply briefing was permitted, no party 

requested a hearing, and the Panel proceeded on the written record. 
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On February 25, 2026, the Panel deliberated and reached its decision in this matter. 

Due to the unique technical nature of mariculture infrastructure and the difficulty of applying 

specialized Title 40 contractor subclassifications to the Project’s scope, the Panel designated 

this matter as complex pursuant to S.C. Code Ann. § 11-35-4410(5), which requires the Panel 

to record its determination within thirty days. 

III. FINDINGS OF FACT 

After consideration of the entire record, the Panel finds the following facts: 

1. DNR issued the solicitation for the Project. PRP000062; PRP000079. 

2. Paragon submitted the apparent low responsive bid. PRP000063. 

3. DNR’s written determination stated that Paragon Inc. of South Carolina, LLC 

did not hold a contractor license under that name in the LLR database and that a contractor 

license was issued to Paragon Builders, identified by DNR as being “owned by the same 

owner.” PRP000066. The administrative record also includes applications submitted to LLR 

that identify Paragon Inc. of South Carolina, LLC, doing business as Paragon Builders. 

PRP000040; PRP000042. 

4. DNR’s written determination relied upon the engineer’s opinion of cost and 

allocation of project costs by license classification in concluding that eighty percent of the 

Project required WL licensure. PRP000066. The administrative record also includes the 

engineer’s allocation supporting that conclusion. PRP000074. 

5. Although Paragon asserted a different percentage allocation in its protest, the 

administrative record contains no competing engineering estimate or line-item cost analysis 

demonstrating that DNR’s allocation was factually unsupported or artificially structured. 

PRP000026; PRP000074. 

SCDNR Motion to Dismiss 070



Page 5 of 15 

 

IV. APPLICABLE LAW 

A. Standard of Review 

Responsibility determinations under the Procurement Code are “final and conclusive, 

unless clearly erroneous, arbitrary, capricious, or contrary to law.” S.C. Code Ann. § 11-35-

2410(A). Although appeals to the Panel are conducted de novo – allowing the Panel to make 

its own findings of fact and conclusions of law – its review of such determinations remains 

subject to this statutory limitation. See S.C. Code Ann. § 11-35-4410(1). The Panel has 

recently applied this standard when reviewing procurement determinations. See In re U.S. 

Facilities, Inc., Case No. 2025-1, at 5 (S.C. Procurement Rev. Panel May 19, 2025); In re 

Schindler Elevator Corp., Case No. 2024-5, at 9 (S.C. Procurement Rev. Panel Sept. 19, 

2024). 

An administrative decision is arbitrary and capricious if it lacks a rational basis or is 

made without adequate determining principles. As the Court of Appeals has explained, a 

decision is arbitrary if it is “without a rational basis, is based alone on one’s will and not upon 

any course of reasoning and exercise of judgment, is made at pleasure, without adequate 

determining principles, or is governed by no fixed rules or standards.” Blackmon v. S.C. Dep’t 

of Health & Envtl. Control, 441 S.C. 342, 353, 893 S.E.2d 578, 584 (Ct. App. 2022). Courts 

reviewing administrative decisions do not substitute their discretion for that of the agency in 

matters committed to agency expertise. The South Carolina Supreme Court has cautioned that 

otherwise “[j]udicial discretion in a non-judicial field would be substituted for that of the 

appropriate administrative agency. This we cannot do.” Guerard v. Whitner, 276 S.C. 521, 

523, 280 S.E.2d 539, 540 (1981). 
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In accordance with this principle of deference, judicial review of factual 

determinations made in the administrative process is limited. “As to factual issues, judicial 

review of administrative agency orders is limited to a determination of whether the order is 

supported by substantial evidence.” Murphy v. S.C. Dep’t of Health & Envtl. Control, 396 S.C. 

633, 639, 723 S.E.2d 191, 194 (2012). “Substantial evidence is not a mere scintilla of 

evidence nor the evidence viewed blindly from one side of the case, but is evidence which, 

considering the record as a whole, would allow reasonable minds to reach the conclusion that 

the administrative agency reached or must have reached to justify its action.” Lark v. Bi-Lo, 

Inc., 276 S.C. 130, 135, 276 S.E.2d 304, 306 (1981). Moreover, “[t]he mere possibility of 

drawing two inconsistent conclusions from the evidence does not prevent a finding from 

being supported by substantial evidence.” Rhame v. Charleston Cnty. Sch. Dist., 415 S.C. 162, 

167, 781 S.E.2d 151, 154 (Ct. App. 2015). 

Under the substantial evidence standard, the reviewing body does not reweigh 

technical evidence or resolve competing expert judgments but determines only whether the 

agency’s decision has a rational evidentiary basis in the record. Courts reviewing 

administrative decisions “need only find, looking at the entire record on appeal, evidence 

from which reasonable minds could reach the same conclusion.” Schwiers v. S.C. Dep’t of 

Health & Envtl. Control, 429 S.C. 43, 49, 837 S.E.2d 730, 733 (Ct. App. 2019). 

Panel precedent likewise recognizes that responsibility determinations are made by the 

procuring agency. The Panel has explained that “[t]he responsibility inquiry is delegated to the 

procuring agency and the Panel takes the position that review of this issue is limited to 

whether the procuring officer’s determination was clearly erroneous, arbitrary, capricious, or 

contrary to law.” In re Value Options, Case No. 2001-7, at 7 (S.C. Procurement Rev. Panel 
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Aug. 3, 2001). The Panel has further recognized that the party challenging such 

determinations bears the burden of proof. Id. at 7; see also U.S. Facilities, Inc., at 5; Schindler 

Elevator Corp., at 9. 

B. Statutory Interpretation 

When interpreting a statute, “[courts] must give the words in a statute their plain and 

ordinary meaning, without resort to subtle or forced construction to limit or expand the 

statute’s operation, and when the words are unambiguous, [courts] must apply their literal 

meaning.” Davis v. S.C. Dep’t of Corr., 444 S.C. 138, 150, 906 S.E.2d 569, 575 (2024). If the 

language is clear, courts apply the statute according to its plain meaning. 

Where statutory language does not resolve the issue presented, courts may defer to an 

agency’s interpretation when the statute is ambiguous. As the South Carolina Supreme Court 

explained, “[i]f the statute or regulation is silent or ambiguous with respect to the specific 

issue, the court then must give deference to the agency’s interpretation of the statute or 

regulation, assuming the interpretation is worthy of deference.” Kiawah Dev. Partners II v. 

S.C. Dep’t of Health & Envtl. Control, 411 S.C. 16, 33, 766 S.E.2d 707, 717 (2014). 

This deference reflects the institutional role of administrative agencies. Courts defer to 

agencies “because they have been entrusted with administering their statutes and regulations 

and because they have unique skill and expertise in administering those statutes and 

regulations.” Kiawah Dev. Partners II, 411 S.C. at 34. At the same time, agency deference 

does not permit an interpretation that conflicts with the statute itself. The Supreme Court has 

explained that courts will reject an agency’s interpretation “where the plain language of a 

statute is contrary to the agency’s interpretation.” Davis, 444 S.C. at 150. 
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C. Responsibility Determinations 

Under the South Carolina Consolidated Procurement Code, the State must determine 

the responsibility of bidders and offerors before awarding a contract. Section 11-35-1810(1) 

provides that “[r]esponsibility of the bidder or offeror shall be ascertained for each contract let 

by the State based upon full disclosure to the procurement officer concerning capacity to meet 

the terms of the contracts and based upon past record of performance for similar contracts.” 

Section 11-35-1410(8) defines a “responsible bidder or offeror” as “a person who has the 

capability in all respects to perform fully the contract requirements and the integrity and 

reliability which will assure good faith performance.” 

When a protest challenges a bidder’s ability to perform work required by the 

solicitation, the issue concerns responsibility rather than responsiveness. As the Panel 

explained, when the State examines “the bidder’s ability to perform, the state is no longer 

determining responsiveness of the bid, but deciding the responsibility of the bidder.” In re 

Brantley Constr. Co., Case No. 1999-3, at 3 (S.C. Procurement Rev. Panel June 25, 1999). 

Because the ability to lawfully perform the work required by the solicitation is part of a 

bidder’s legal capacity to perform the contract, questions concerning applicable contractor 

licensing requirements may properly arise during a procuring agency’s responsibility 

determination. 

When a responsibility determination requires application of a statute administered by 

another state agency, the procuring agency must apply that statute in evaluating bidder 

responsibility. In a procurement protest, however, the relevant inquiry is not whether the 

reviewing body would independently interpret that statute, but whether the procuring agency’s 
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application of the statute lacked a rational basis or was contrary to law under § 11-35-

2410(A). 

D. Sole Prime Contractor Requirements 

South Carolina law establishes specific licensing requirements for entities acting as 

sole prime contractors on construction projects. Section 40-11-340 provides: 

An entity licensed under the classifications or subclassifications in Sections 

40-11-410(1), (2), or (3) may act as a sole prime contractor on a project if forty 

percent or more of the work as measured by the total cost of construction falls 

under one or more of the licensee’s license classifications or subclassifications. 

An entity licensed under the classifications or subclassifications in Section 40-

11-410(4) and (5) may act as sole prime contractor if fifty-one percent or more 

of the work falls under one or more of the licensee's license classifications or 

subclassifications. 

S.C. Code Ann. § 40-11-340. 

Because sole prime eligibility under § 40-11-340 depends on the portion of a project’s 

total construction cost falling within a contractor’s license classifications, the categorization 

of project work for licensing purposes bears directly on a bidder’s legal capacity to perform 

the contract. Under the Procurement Code, responsibility determinations must be based on a 

bidder’s capacity to meet the terms of the contract. S.C. Code Ann. § 11-35-1810. 

Accordingly, determining whether the work required by a solicitation falls within a particular 

contractor license classification is part of the procuring agency’s responsibility determination. 

Such determinations are “final and conclusive, unless clearly erroneous, arbitrary, capricious, 

or contrary to law.” S.C. Code Ann. § 11-35-2410(A). 

E. Relevant License Subclassifications 

Section 40-11-410 identifies numerous classifications and subclassifications of 

construction work. Two subclassifications are relevant here. Section 40-11-410(3)(c) 

describes the WL subclassification as: 
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“Water and Sewer Lines” which includes construction work on water mains, 

water service lines, water storage tanks, sewer mains, sewer lines, lift stations, 

pumping stations and appurtenances to water storage tanks, lift stations, 

pumping stations, pavement patching, backfill, and erosion control as a part of 

construction, and which includes connection at the building of all lines to the 

appropriate lines contained in commercial structures, installation and repair of 

a project involving manholes, the laying of pipe for storm drains and sewer 

mains, all necessary connections, and excavation and backfilling, and concrete 

work incidental thereto. 

 

Contractors in this license subclassification in license groups three, four, and 

five may install fire protection sprinkler system underground mains to a 

flanged outlet 1’-0” above the finished floor in compliance with National Fire 

Protection Association Standard 24. However, shop drawings must be 

submitted and approved by the State Fire Marshal with a copy of the approved 

drawings going to the licensed fire sprinkler contractor. Flushing and testing 

certificates must be delivered to the authority having jurisdiction and the 

performing licensed fire sprinkler contractor performing. General contractors 

in this license subclassification may not engage in water and sewer line work 

from the right-of-way to a residential structure unless the entity is a 

subcontractor to a licensee holding a plumbing subclassification. 

S.C. Code Ann. § 40-11-410(3)(c). 

 

Section 40-11-410(5)(f) describes the PB subclassification as: 

“Plumbing” which includes the installation, replacement, alteration, and repair 

of all plumbing including solar water heating when performed solely within 

property lines and not on public easements or rights-of-way except to make 

connections to water meters or sewer taps as allowed by the utility owner; and 

the installation, alteration, and repair of all piping, fixtures, and appliances 

related to water supply, including pressure vessels and tanks, and excluding 

municipal or related water supply systems; venting and sanitary drainage 

systems for all fluid and semi-fluid and organic wastes; roof leaders; water-

conditioning equipment; piping and equipment for swimming pools; and 

installation of a system of pipes, fittings, fixtures, drains, and all necessary 

component parts upon the premises or in a building to supply water to 

buildings and to convey sewage or other waste products from buildings. If this 

equipment is gas-fired, the necessary gas lines may be installed under this 

subclassification used in connection with this subclassification. Plumbing 

contractors in license groups three, four, and five are not required to be 

licensed under Chapter 45, Title 23 to install standpipe systems, including 

water hose connections, water hose cabinets, and related branch lines if the 

water hoses do not supply water to automatic fire protection sprinklers. 

S.C. Code Ann. § 40-11-410(5)(f). 
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V. DISCUSSION AND CONCLUSIONS OF LAW 

Before addressing the parties’ arguments, the Panel begins by noting the scope of its 

review. Although appeals to the Panel are conducted de novo, responsibility determinations 

remain subject to the standard of review set forth in § 11-35-2410(A). The Panel therefore 

does not decide which contractor license classification it would independently select, but 

whether DNR’s determination lacked a rational basis or was contrary to law. With that 

framework in mind, the Panel addresses the issues presented. 

A. Licensing 

DNR determined that Paragon was non-responsible under the contractor licensing 

requirements applicable to the Project. DNR’s determination referenced a discrepancy 

between the name appearing on Paragon’s bid and the contractor license listed in the LLR 

database. PRP000066. The administrative record includes applications submitted to LLR that 

identify Paragon Inc. of South Carolina, LLC, doing business as Paragon Builders. The Panel 

therefore does not treat the name variation as affecting bidder responsibility. PRP000040; 

PRP000042. 

The central dispute, however, concerns whether the Project could be performed under 

the PB subclassification or the WL subclassification. The contractor license subclassifications 

identified in § 40-11-410 describe broad categories of construction work and do not, as 

applied to this mariculture infrastructure, compel a single classification as a matter of law. The 

administrative record reflects that applying these subclassifications to specialized facilities is 

not always straightforward. 

The Project involves an integrated seawater distribution system serving the hatchery 

facility, including a head tower, underground distribution piping, and outlet structures 
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connecting multiple ponds. PRP000062; PRP000068; PRP000192. Although some 

components resemble work typically performed under a PB subclassification, DNR 

determined that the Project concerns the installation and rehabilitation of a broader water 

distribution system supporting the facility’s operations. Notably, S.C. Code Ann. § 40-11-

410(3)(c) provides that the WL subclassification includes construction work involving water 

and sewer lines, pumping stations, pipe laying, manholes, necessary connections, and 

incidental concrete work. The Project plans reflect a complex piping network and integrated 

pumping components, along with manholes and utility vault structures connecting the 

maturation ponds’ distribution system. PRP000068; PRP000301; PRP000413; PRP000470; 

PRP000476. DNR reasonably concluded that these functional infrastructure elements 

correspond to the pumping stations, water lines, and manholes contemplated by the WL 

subclassification. Because the Project’s core utility involves the distribution of seawater 

through these components, DNR’s selection of the WL classification is supported by the 

statute’s plain language. 

The CPO concluded that § 40-11-410 permits the Project to be performed under a PB 

subclassification, but the statute does not require that classification. Courts interpret statutes 

according to their plain language, and where the language does not definitively resolve the 

issue, agencies may apply the statute to the facts before them. See Davis, 444 S.C. at 145; 

Kiawah Dev. Partners II, 411 S.C. at 33. 

Deference is warranted where the dispute concerns the technical application of 

licensing categories to specialized mariculture infrastructure. Under Kiawah, the Panel 

recognizes that DNR possesses the expertise necessary to evaluate the technical nature of the 

Project’s intake and distribution systems. The mere possibility that the PB subclassification 
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could have been selected does not render DNR’s actual determination clearly erroneous under 

§ 11-35-2410(A). The relevant inquiry is not whether the Panel would have selected the same 

classification, but whether DNR’s determination had a rational basis. Because DNR’s 

determination that eighty percent of the Project required WL licensure aligns with the 

components described in § 40-11-410(3)(c) and reflects the agency’s technical expertise, it 

had a rational basis and was not clearly erroneous, arbitrary, capricious, or contrary to law. 

B. Sole Prime Contractor Determination 

DNR further determined that Paragon could not serve as the sole prime contractor 

because the predominant portion of the Project required WL licensure for sole prime 

eligibility. Section 40-11-340 establishes the percentage thresholds governing sole prime 

eligibility. A contractor may serve as sole prime only if the applicable percentage threshold is 

satisfied – forty percent of the project’s total construction cost for WL work and fifty-one 

percent for PB work. The statute ensures that the prime contractor holds licensure covering 

the predominant portion of the project’s construction work. Because Paragon holds a PB 

license and not a WL license, its eligibility turns on whether DNR reasonably classified the 

Project as predominantly WL. 

Responsibility determinations fall within the discretion of the procuring agency, and 

state agencies possess broad authority to make such procurement judgments. Value Options, at 

6. The party challenging such a determination bears the burden of proving it was clearly 

erroneous, arbitrary, capricious, or contrary to law. Id. at 7; see also U.S. Facilities, Inc., at 7; 

Schindler Elevator Corp., at 9. 

In evaluating Paragon’s eligibility to serve as sole prime contractor, DNR relied on the 

engineer’s design estimate and itemized cost allocation indicating that eighty percent of the 
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Project required WL licensure. PRP000066; PRP000074. This allocation significantly exceeds 

both the forty percent threshold applicable to WL work and the fifty-one percent threshold 

applicable to PB work. The administrative record contains no competing engineering estimate 

or technical analysis demonstrating that DNR’s allocation lacked a rational basis or was 

artificially structured. Although Paragon asserted a different percentage allocation in its 

protest, it did not submit independent engineering analysis contradicting the agency’s 

estimate. PRP000026. The engineer’s estimate therefore provides a rational evidentiary basis 

for DNR’s determination. 

Under the substantial evidence standard governing administrative review, a reviewing 

body does not reweigh technical evidence or substitute its judgment for competing expert 

evaluations. See Murphy, 396 S.C. at 639; Lark, 276 S.C. at 135; Rhame, 415 S.C. at 167. The 

inquiry is whether the agency’s determination is supported by evidence from which 

reasonable minds could reach the same conclusion. Because DNR relied on a professional 

engineering estimate contained in the administrative record, its determination that Paragon did 

not satisfy the statutory requirements for sole prime eligibility is supported by substantial 

evidence. 

C. Substitution of Judgment by the CPO 

By selecting a different licensing classification, the CPO substituted his judgment for 

that of the procuring agency. The Procurement Code does not permit such substitution. 

Because DNR’s determination was supported by substantial evidence and reflected a reasoned 

application of the governing statutes, the CPO exceeded his scope of review. 

SCDNR Motion to Dismiss 080



Page 15 of 15 

 

D. Scope of Holding 

Because the Panel resolves the appeal based on the merits of DNR’s determination that 

the portion of the Project requiring WL licensure exceeded the statutory thresholds for sole 

prime eligibility, it need not address additional arguments raised by the parties. The Panel 

emphasizes the limited nature of its holding. This Order does not determine that WL licensure 

was the only possible classification for the Project. Rather, the Panel holds only that DNR’s 

determination was not clearly erroneous, arbitrary, capricious, or contrary to law. 

VI. ORDER 

For the foregoing reasons: 

1. The CPO’s November 19, 2025, protest decision is REVERSED. 

2. DNR’s determination that Paragon is non-responsible is REINSTATED. 

3. This matter is REMANDED to DNR for further action consistent with this 

Order and the South Carolina Consolidated Procurement Code. 

IT IS SO ORDERED. 

    SOUTH CAROLINA PROCUREMENT REVIEW PANEL 

 

    BY:    

           Willie D. Franks, Chairman 

 

March 13, 2026 

Columbia, South Carolina 
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STATE OF SOUTH CAROLINA  ) BEFORE THE SOUTH CAROLINA 

COUNTY OF RICHLAND   ) PROCUREMENT REVIEW PANEL 

      ) 

In Re: Haren Construction Co., Inc. ) ORDER DENYING 

      ) MOTIONS TO RECONSIDER 

Project No. P24-6052-PG   )  

Beaufort-Waddell Mariculture  ) Case No. 2025-5 

Maturation Ponds Maintenance – Re-Bid ) 

      ) 

I. INTRODUCTION 

This matter is before the Panel on the following post-order filings: Motions to Reconsider 

filed by the Chief Procurement Officer for Construction (CPO), Paragon Inc. of South Carolina, 

LLC (Paragon), and the South Carolina Department of Natural Resources (DNR), and an 

Objection to Motions to Reconsider filed by Haren Construction Co., Inc. (Haren). 

Because the motions fail on their merits, the Panel need not decide whether it possesses 

authority to reconsider its Order, and the motions are denied.  

II. BACKGROUND AND PROCEDURAL HISTORY 

The Panel issued its Order on March 13, 2026, reversing the CPO’s November 19, 2025, 

decision, and affirming DNR’s determination that Paragon was non-responsible. 

On March 23, 2026, the parties filed the post-order motions and objection. On March 25, 

2026, the Panel issued a procedural order permitting responses. The CPO, DNR, and Haren filed 

responses on April 1, 2026. Paragon filed no response. The Panel has considered all timely 

submissions. 

The motions challenge the Panel’s application of the standard of review and its treatment 

of the licensing issues, and the responses do not materially expand or alter those issues. DNR’s 

motion does not challenge the outcome but raises arguments concerning the scope of review and 

issue preservation. 
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III. DISCUSSION 

The Panel has considered the arguments in the post-order filings. Those filings do not 

establish that the Panel’s Order dated March 13, 2026, was contrary to law or reflects any error 

in the Panel’s interpretation of the licensing subclassifications at issue. 

The Panel first conducted a de novo review of the CPO’s decision and independently 

determined that the relevant statutory provisions, as applied to the Project, do not mandate a 

single license subclassification as a matter of law. The Panel then determined that, under S.C. 

Code Ann. § 11-35-2410(A), DNR’s selection among legally permissible subclassifications was 

not clearly erroneous, arbitrary, capricious, or contrary to law, and that the record demonstrated a 

rational basis for that determination. See Order dated March 13, 2026, at 11-14. To the extent the 

Order referenced DNR’s technical expertise, that discussion pertained to DNR’s selection of 

license subclassifications for the Project, not the Panel’s interpretation of those statutes. Having 

concluded that DNR’s determination was not contrary to law, the Panel could not and did not 

substitute its judgment for that of DNR. The Panel’s review of DNR’s determination was limited 

to the statutory standard. Because the governing statutes do not compel a single license 

subclassification, the Panel was not required to select one. 

Consistent with that conclusion, the Panel recognized that the license subclassifications 

do not, on their face, resolve the Project’s unique technical nature. In this context, those 

subclassifications permit more than one reasonable interpretation. The Panel’s determination is 

supported by the absence of any competing engineering estimate or line-item cost analysis 

showing that DNR’s cost allocation by license subclassification was factually unsupported or 

artificially structured (Order at 4). This analysis reflects the Panel’s independent application of 

the governing statutes to the record rather than any deference to DNR’s interpretation of law.  
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The arguments advanced by the CPO and Paragon largely restate positions already 

considered and rejected by the Panel and do not establish that the Panel misapprehended 

applicable law, overlooked material facts, or committed error warranting reconsideration. 

DNR requested specific rulings regarding the scope of Paragon’s protest and the name 

variation on Paragon’s bid. The Panel determined that the name variation did not affect bidder 

responsibility, as set forth in its Order dated March 13, 2026, and did not limit the scope of its 

review. Even if the scope were limited, it would not alter the outcome. 

The Panel has considered the motions, Haren’s objection, and the responses filed. These 

submissions provide no basis to modify the Panel’s Order dated March 13, 2026. Any argument 

not expressly addressed has been considered and is either redundant or without merit. 

IV. CONCLUSION 

The post-order motions are denied. The Panel’s Order dated March 13, 2026, remains 

unchanged. 

IT IS SO ORDERED. 

    SOUTH CAROLINA PROCUREMENT REVIEW PANEL 

 

    BY:     

      Willie D. Franks, Chairman 

 

April 6, 2026 

Columbia, South Carolina 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 
 
In Re: Appeal by Haren Construction Co., 
Inc 
 
Project No. P24-6052-PG 
 
Beaufort-Waddell Mariculture Maturation 
Ponds Maintenance - Re-Bid 

BEFORE THE SOUTH CAROLINA 
PROCUREMENT REVIEW PANEL 

 
Brief of the South Carolina  

Department of Natural Resources 
 

Case No. 2025-5 
 
 
 

______________________________________________________________________________ 

 The South Carolina Department of Natural Resources (Department or SCDNR) submits 

this brief for the Administrative Review on the Written Record in the above-captioned matter.1  

This matter generally arises from the Department’s solicitation of construction to which Haren 

Construction Co., Inc. (Haren) and Paragon Inc. of South Carolina, LLC (Paragon) submitted bids. 

Upon the Department determining that Paragon was non-responsible and issuing an Intent to 

Award to Haren, Paragon submitted a protest for review by the Chief Procurement Officer for 

Construction (CPOC). The CPOC rendered a decision on November 19, 2025 granting Paragon’s 

protest and remanding the matter to the Department. Haren timely sought further administrative 

review, and this matter is now pending before the Procurement Review Panel. For the reasons 

expressed more fully herein, the Department believes it correctly determined Paragon to be non-

responsible and on procedural and, alternatively, substantive grounds that decision should stand. 

 
FACTUAL AND PROCEDURAL BACKGROUND 

 The Department adopts and incorporates by reference the factual and procedural 

background set forth in Haren’s Request for Further Administrative Review. 

 
 
 

 
1 Pursuant to S.C. Code Ann. § 11-35-4410(4)(i)(1976 and Supp. 2025), the Procurement Review Panel may “establish 
its own rules and procedures for the conduct of its business and holding of its hearings.” Furthermore, the Panel’s 
adopted procedures (https://prp.sc.gov/procedures - last visited December 31, 2025), establish specific procedures for 
Administrative Review on the Written Record that provide in part: “the Panel will establish or approve a briefing 
schedule for the submission of response and reply briefs. No oral argument or presentation of evidence will occur 
unless otherwise ordered by the Panel.” In contrast, Administrative Review with a Hearing allows for the “the 
submission of prehearing statements identifying the issues to be addressed, witnesses to be called, and evidence to be 
presented. Oral argument and the presentation of evidence will occur at the hearing.” Therefore, although statutorily 
conducting a de novo review of the SCDNR non-responsibility determination, the posture of this matter is potentially 
a hybrid of a trial or an appellate review upon a fixed record.  S.C. Code Ann. § 11-35-4410(1)(1976 and Supp. 2025). 
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ARGUMENTS 
 
 The Department largely joins and adopts the arguments set forth by Haren in its request for 

Further Administrative Review and provides further arguments as provided below. 

 
I. Paragon Failed to Adequately Protest the Department’s Non-responsibility 

Determination and the Issue is not Properly before the Panel 
 

Upon review of the bid submission of Paragon, the Department determined Paragon was 

non-responsible. The term “non-responsible” is a term of art in the context of the South Carolina 

Procurement Code and is not interchangeable with “non-responsive.” However, in it’s October 27, 

2025 Notice of Intent to Protest (PRP 54 – 61) and November 4, 2025 Formal Protest (PRP 24-

32), Paragon consistently asserted it was appealing the Department’s decision that Paragon’s bid 

was “non-responsive.” (PRP 24, 25, 28, 29, 31, 55, 59). As addressed more fully herein, Paragon 

has not properly raised the “non-responsible” issue in a manner by which it can be addressed by 

the Panel because the CPOC should not even have considered it. 

In the context of the South Carolina Procurement Code, the terms responsible and 

responsive are frequently stated as dual requirements and have specific meanings.  For example, 

“Responsible bidder or offeror” is defined as “a person who has the capability in all respects to 

perform fully the contract requirements and the integrity and reliability which will assure good 

faith performance which may be substantiated by past performance.”  S.C. Code Ann. § 11-35-

1410(8).  In contrast, “Responsive bidder or offeror” is “a person who has submitted a bid or 

proposal which conforms in all material aspects to the invitation for bids or request for proposals.”  

S.C. Code Ann. § 11-35-1410(9).  The Department is specifically charged by statute to make a 

determination of responsibility.  S.C. Code Ann. §11-35-1810; S.C. Regs. 19-445.2125(D)(“the 

procurement must be satisfied that the prospective contractor is responsible”); see also S.C. Regs. 

19-445.2145(F) and Office of Sate Engineer OSE Manual “MANUAL FOR PLANNING AND 

EXECUTION OF STATE PERMANENT IMPROVEMENTS” (2023)( 

https://procurement.sc.gov/manual - last visited December 31, 2025) – Section 6.11 Determination 

of Bidder’s Responsibility(“the Agency must satisfy itself that the apparent low Bidder meets the 

State’s Standards of Responsibility”). 

A bid is only to be awarded to a party that is both responsive and responsible.  S.C. Code 

Ann. § 11-35-1810; see e.g. S.C. Code Ann. §11-35-1520(10)(“Unless there is a compelling reason 

SCDNR Motion to Dismiss 088



3 
 

to reject bids as prescribed by regulation of the board, notice of an award or an intended award of 

a contract to the lowest responsive and responsible bidders whose bid meets the requirements set 

forth in the invitation for bids must be given by posting the notice on the date and at a location 

specified in the invitation for bids.”). Therefore, there is a material legal distinction between 

challenging responsiveness and responsibility. In this instance, Paragon’s protests pursued the legal 

theory of responsiveness and did not adequately raise a challenge to the Department’s non-

responsibility determination. 

Building upon this foundation, the Panel is statutorily mandated to conduct a de novo 

review of a challenged procurement decision. S.C. Code Ann. § 11-35-4410(1)(1976 and Supp. 

2025)(“There is created the South Carolina Procurement Review Panel which is charged with the 

responsibility to review and determine de novo: (a) requests for review of written determinations 

of the chief procurement officers pursuant to Sections 11-35-4210(6), …); see generally Unisys 

Corp. v. S.C. Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C. 158, 551 

S.E.2d 263 (2001). As such, the Panel is generally disregarding the decision of CPOC and making 

a new decision as to the propriety of the Department’s procurement decision. See generally Nat'l 

Health Corp. v. S.C. Dep’t of Health and Envtl. Control, 298 S.C. 373, 378, fn. 1, 380 S.E.2d 841, 

844, fn. 1 (Ct.App.1989)(trial de novo is defined as “a new trial or retrial had in which the whole 

case is tried as if no trial whatsoever had been had in the first instance.”)(citation omitted). 

However, as the South Carolina Court of Appeals recognized in National Health Corporation, 

some administrative reviews are “quasi-de novo, quasi-appellant.”  Id., 298 S.C. 378, fn. 1, 380 

S.E.2d 844, fn. 1; see also Richards v. Spicer, ___ S.C. ___, 915 S.E.2d 486, 520 (2025)(“the 

circuit court also ruled that … the Procurement Code gives appellate review of the CPO’s decision 

to the Procurement Review Panel”); Milliken and Co. v. S.C. Dept. of Labor, 275 S.C. 264, 266, 

269 S.E.2d 763, 764 (1980)(“In our view, administrative review of the issuance of [an OSHA] 

citation is intended to be essentially appellate in nature: it should be undertaken only upon 

information which was available to the officer or examiner responsible for issuing the citation in 

the first place.”).  Furthermore, the Panel has previously explained that a protestant is limited by 

section 11-35-4210 to the established issues in its protest letter. In re: Protest of Volume Services, 

Panel Case No. 1994-8, p. 4.  In discussing this point, Panel Order explained: 

Section 11-35-4210 provides the right to protest. Subsections (1) and (2) require a 
protestant to state its grounds for protest in writing to the CPO within a time limit. 
Thus, the issues in the case are established in the protest letter. The letter appealing 
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to the Panel cannot add issues. If new issues were allowed to be included in the 
appeal letter to the Panel, no effect would be given to the requirements of subsection 
(1) and (2). Although, the Panel hearing is a de novo hearing under Code Section 
11-35-441 0(1 ), it is only new as to evidence. The Panel may allow new evidence 
to be admitted, but only evidence concerning the established issues. 

 

Id. See also In re: Appeal by United Way Assoc. of South Carolina, Inc., Panel Case No. 2017-2, 

p. 10 and fn 7. Therefore, the Department believes that whether framed as an administrative de 

novo review or appellate review, Paragon failed to properly raise the non-responsibility issue for 

the CPOC or Panel to consider. 

To initiate a timely protest, Paragon was statutorily required to “set forth both the grounds 

of the protest and the relief requested with enough particularity to give notice of the issues to be 

decided.”  S.C. Code Ann. § 11-35-4210(2)(b). Here, the Department very clearly gave notice of 

its non-responsibility determination to Paragon in the October 17, 2025 memorandum (PRP 66). 

Thereafter and prior to Paragon submitting its formal protest, the Department stated in its October 

30, 2025 memorandum: “Just to clarify, SCDNR deemed Paragon Inc. "Non- Responsible" and 

not Non-Responsive as noted in their notice of intent to protest.” (PRP 68). However, in its 

November 4, 2025 formal protest, Paragon declared the grounds for protest to be: 

Paragon protests the Agency’s determination that its bid was non-responsive based 
on alleged violations of South Carolina Code Sections 40-11-270, 40-11-340, and 
40-11-370. The Agency’s determination is erroneous, arbitrary, and contrary to law.  
Specifically, Paragon contends: 

… 
Issue: The Agency allegedly found Paragon’s bid non-responsive due to licensing 
deficiencies. 

… 
Issue: The Agency may have concerns regarding Paragon’s ability to properly 
subcontract portions of the work. 

… 
Issue: The Agency cited Section 40-11-370(B) regarding engaging in construction 
under a name other than the exact name on the license. 

 

(PRP 25-26). In its own words, Paragon only challenged the issue of non-responsiveness. 

Paragon’s protest issues do not identify non-responsibility or the legal standard for such adopted 

under the South Carolina Procurement Code. See S.C. Code Ann. §11-35-1810; S.C. Regs. 19-

445.2125(D)(“the procurement officer must be satisfied that the prospective contractor is 

responsible”); see also S.C. Regs. 19-445.2145(F) and Office of Sate Engineer OSE Manual 
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“MANUAL FOR PLANNING AND EXECUTION OF STATE PERMANENT 

IMPROVEMENTS” (2023)( https://procurement.sc.gov/manual - last visited December 31, 2025) 

– Section 6.11 Determination of Bidder’s Responsibility. Therefore, Paragon failed to meet that 

statutory standard for stating the grounds for appeal with its initial and final protests as to the non-

responsible determination. This flaw is fatal to Paragon’s protest and remains a basis for the Panel 

to summarily dispose of the instant matter under either a de novo or appellate standard of review.2 

Under a de novo standard, Paragon failed to exhaust a statutory administrative prerequisite 

to CPOC or Panel review. As the United States Supreme Court explained in the Woodford v. Ngo: 

Because exhaustion requirements are designed to deal with parties who do not want 
to exhaust, administrative law creates an incentive for these parties to do what they 
would otherwise prefer not to do, namely, to give the agency a fair and full 
opportunity to adjudicate their claims. Administrative law does this by requiring 
proper exhaustion of administrative remedies, which “means using all steps that the 
agency holds out, and doing so properly (so that the agency addresses the issues on 
the merits).” Pozo, 286 F.3d, at 1024 (emphasis in original). This Court has 
described the doctrine as follows: “ “[A]s a general rule ... courts should not topple 
over administrative decisions unless the administrative body not only has erred, but 
has erred against objection made at the time appropriate under its practice.” 
United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37, 73 S.Ct. 67, 97 L.Ed. 
54 (1952) (emphasis added in Woodford). See also Sims v. Apfel, 530 U.S. 103, 108, 
120 S.Ct. 2080, 147 L.Ed.2d 80 (2000); id., at 112, 120 S.Ct. 2080 (O'Connor, J., 
concurring in part and concurring in judgment) (“On this underlying principle of 
administrative law, the Court is unanimous”); id., at 114-115, 120 S.Ct. 2080 
(BREYER, J., dissenting); Unemployment Compensation Comm'n of Alaska v. 
Aragon, 329 U.S. 143, 155, 67 S.Ct. 245, 91 L.Ed. 136 (1946); Hormel v. Helvering, 
312 U.S. 552, 556-557, 61 S.Ct. 719, 85 L.Ed. 1037 (1941); 2 K. Davis & R. Pierce, 
Administrative Law Treatise § 15:8, pp. 341-344 (3d ed.1994). Proper exhaustion 
demands compliance with an agency's deadlines and other critical procedural rules 
because no adjudicative system can function effectively without imposing some 
orderly structure on the course of its proceedings. 

 

Woodford v. Ngo, 548 U.S. 81, 90-92 (2006); accord Brown v. James, 389 S.C. 41, 48, 697 S.E.2d 

604, 608 (Ct. App. 2010). Furthermore, in administrative law, procedural prerequisites can become 

jurisdictional.  The United States Court of Appeals for the District of Columbia has explained in 

addressing exhaustion of administrative remedies under federal administrative law that: 

 
2 The Panel has summarized precedent for summary dismissal in other instances: “dismissed protests that were not 
timely filed, that raised an issue for the first time on appeal, and that failed to state a claim upon which relief could 
be granted.”  In re: Appeal by United Way Assoc. of South Carolina, Inc., Panel Case No. 2017-2, p. 10 and fn 6-8. 
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the word “exhaustion” now describes two distinct legal concepts. The first is a 
judicially created doctrine requiring parties who seek to challenge agency action to 
exhaust available administrative remedies before bringing their case to court. We 
will call this doctrine “non-jurisdictional exhaustion.” ... 
 
The second form of exhaustion arises when Congress requires resort to the 
administrative process as a predicate to judicial review. This “jurisdictional 
exhaustion” is rooted, not in prudential principles, but in Congress' power to control 
the jurisdiction of the federal courts. Whether a statute requires exhaustion is purely 
a question of statutory interpretation. 
 

Avocados Plus Inc. v. Veneman, 370 F.3d 1243, 1247-48 (D.C. Cir. 2004) (internal citations 

omitted). “[T]he avenue of written protest remains the sole procedure by which a matter is brought 

before the Panel for consideration.”  Hitachi Data Systems Corp. v. Leatherman, 309 S.C. 174, 

179, 420 S.E.2d 843, 846(1992)(discussing statutory limitations on Panel’s authority); accord 

Amisub of S.C., Inc. v. S.C. Dep't of Health & Env't Control, 403 S.C. 576, 585, 743 S.E.2d 786, 

791 (2013)(“The General Assembly has the authority to limit the subject matter jurisdiction of a 

court it has created; therefore, it can prescribe the parameters of the ALC's powers.”). Applying 

these principles to the instant matter, the CPOC and Panel, as administrative agents outside of the 

judiciary, are likewise creatures of statute and subject to legislative limitations on jurisdiction. 

Where Paragon failed to timely raise the issue of non-responsibility pursuant to section 11-35-

4210, it cannot maintain a challenge on that issue before the CPOC or the Panel. 

Alternatively, under an appellate standard, Paragon both failed the statutory prerequisite 

and did not properly preserve the non-responsibility determination.3 As in other appellate matters, 

the requirements of issue preservation apply in administrative appeals. See Carson v. South 

Carolina Dep't of Natural Res., 371 S.C. 114, 120, 638 S.E.2d 45, 48 (2002) (court sitting in 

appellate capacity may not consider issues not raised or ruled on by administrative agency); 

Gatewood v. S.C. Dep't of Corr., 416 S.C. 304, 324, 785 S.E.2d 600, 611 (Ct. App. 2016) ("An 

issue that is not raised to an administrative agency is not preserved for appellate review by the 

ALC."). Here, Paragon raised responsiveness that, as discussed above, is materially distinct from 

the non-responsibility determination. To preserve a matter for appellate review, it must both be 

 
3 “The appellate court must always take notice of the lack of subject matter jurisdiction.” Town of Hilton Head Island 
v. Godwin, 370 S.C. 221, 223, 634 S.E.2d 59, 60 (Ct.App.2006). 
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raised to and ruled upon by the trial court, or here the CPOC.  The issue was not adequately raised 

to the CPOC and therefore cannot be revived before the Panel.4 

In summary, under the administrative challenge / appeal framework of the South Carolina 

Procurement Code, Paragon did not timely or appropriately raise a challenge to the Department’s 

non-responsibility determination thereby precluding the CPOC and Panel from reviewing or 

modifying the Department’s determination. That failure to comply with statutory prerequisites is 

a jurisdictional defect. 

 
II. The Department did not clearly err in determining that Paragon is non-

responsible because more than 51% of the work does not fall under Paragon’s PB 
License. 

 
The Department, in the alternative and assuming arguendo that Paragon is not procedurally 

barred from challenging the Department’s non-responsibility determination, adopts and 

incorporates by reference the arguments on this issue as set forth in Haren’s Request for Further 

Administrative Review. In that regard, the Department’s view is that the nature of the Work aligns 

more with the scope of the WL License held by Haren than the licenses that Paragon represents 

itself to hold.5 Additionally, assuming arguendo that the PB License, or other licenses, held by 

Paragon Builders6 were applicable to the Work, under the “sole prime contractor” solicitation at 

issue Paragon fails to pass either of the thresholds (40% or 51%) for the Work as prescribed by 

S.C. Code Ann. §§ 40-11-340 and 410. Specifically, the Department explained that: 

•  “Based on the engineer’s opinion, estimated cost and scope of work it is determined 

that the majority of the work (80%) requires licensure under a WL Water and Sewer 

license classification.” 

• Paragon “does not have the proper license classifications or subclassifications to act as 

a sole prime contractor per SCLLR for this project.” 

• “correspondence with SCLLR regarding the proper license required for the major 

portion of work confirmed that a Water and Sewer Line(WL) classification was 

 
4 To the extent the CPOC’s decision rules on non-responsibility, the issue was not properly presented by Paragon in 
compliance with S.C. Code Ann. § 11-35-4210(2)(b) as discussed above. 
5 See Section III(A) below discussing “exact name” requirement for licenses. 
6 The Department does not concede that Paragon Inc. of South Carolina, LLC holds any contractor licenses as 
discussed in Section III(A) below. 
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appropriate. Based on the [Engineer of Record] opinion of cost, over 40% of the work 

requires a SCLLR General Contractors license WL classification.” 

• Paragon “does not have a WL license.” 

(PRP 66, 69, 74). 
III. The Department’s Determination that Paragon is Non-Responsible is Further 

Supported by Correspondence with the SCLLR and Citation Issued by SCLLR 
to Paragon. 

 
The Department, in the alternative and assuming arguendo that Paragon is not procedurally 

barred from challenging the Department’s non-responsibility determination, adopts and 

incorporates by reference the arguments on this issue as set forth in Haren’s Request for Further 

Administrative Review. 

 In addition to the argument by Haren on this issue, the Department also adopts and 

elaborates upon the following reasoning contained elsewhere in Haren’s brief as being supportive 

of the non-responsibility issue.  

A. Reasonableness of Department’s Non-Responsibility Determination7 

This matter arises under the South Carolina Procurement Code and is generally limited to 

the authorities and framework established by the Code. Responsible Econ. Dev. v. S.C. Dep't of 

Health & Envtl. Control, 371 S.C. 547, 553, 641 S.E.2d 425, 428 (2007)(explaining impropriety 

of DHEC commingling distinct statutory framework standards absent statutory authority to do so). 

However, with respect to professional licensing, the statutory authority generally assigned to the 

Department of Labor, Licensing and Regulation, also provides in part: 

SECTION 40-11-200. Unlawful practice; penalty. 
*** 

(B) It is a violation of this chapter for an awarding authority, owner, contractor, or 
an agent of an authority, owner, or contractor to consider a bid, sign a contract, or 
allow a contractor to begin work unless the bidder or contractor has first obtained 
the licenses required by this chapter. Bids or contracts submitted by contractors 
may not be reconsidered or resubmitted to an awarding authority, contractor, or 
owner if the contractor was not properly licensed at the time the initial bid or 
contract was submitted. 
 

S.C. Code Ann. § 40-11-200(B)(1976 & Supp. 2025)(emphasis added). Although not contained 

within the Procurement Code, this provision directly applies to the procurement process being 

utilized by the Department where the Department is functioning as an “awarding authority.” 

 
7 See Haren Request for Further Administrative Review, p. 5, fn 11. (PRP 6). 
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Furthermore, the Panel previously took the “opportunity to state that the lack of a proper license 

to do the work solicited in a state contract will always render a bidder nonresponsible.” In re: 

Protest of Roofco, Inc., Panel Case No. 2000-14(I), p. 3. These principles also merge under the 

State Standards of Responsibility: “Factors to be considered in determining whether the state 

standards of responsibility have been met include whether a prospective contractor has: … (2) a 

satisfactory record of integrity; (3) qualified legally to contract with the State.” S.C. Regs. 19-

445.2125(A). 

 Next, the Department explained that part of Paragon’s non-responsibility arose from 

Paragon not lawfully representing itself in accordance with license requirement of S.C. Code Ann. 

§ 40-11-370(B). (PRP 66 &68). That provision establishes: 

SECTION 40-11-370. License required to use term "licensed contractor"; 
engaging in construction under assumed name; enforcement of contract. 
 
(A) It is unlawful to use the term "licensed contractor" or to perform or offer to 
perform general or mechanical construction without first obtaining a license as 
required by this chapter. 
 
(B) It is unlawful to engage in construction under a name other than the exact name 
which appears on the license issued pursuant to this chapter. "Engaging in 
construction" includes marketing, advertising, using site signs, and submitting 
contracts. This requirement does not include advertising on vehicles, which may 
use an abbreviated version of the license name so long as the advertising is not 
misleading. 
 
(C) An entity which does not have a valid license as required by this chapter may 
not bring an action either at law or in equity to enforce the provisions of a contract. 
An entity that enters into a contract to engage in construction in a name other than 
the name that appears on its license may not bring an action either at law or in 
equity to enforce the provisions of the contract. 

 

S.C. Code Ann. § 40-11-370(1976 & Supp. 2025)(emphasis added). Therefore, the requirement of 

section 40-11-370 unequivocally requires contractors to obtain license in the “exact name” in 

which it intends to “engage in construction.”  See State v. Bridgers, 329 S.C. 11, 14, 495 S.E.2d 

196, 198 (1997)(“[W]here a statute uses a term that has a well-recognized meaning in the law, the 

presumption is that the General Assembly intended to use the term in that sense.”). That term is 

further explained to include “submitting contracts” and even “marketing, advertising, using site 

signs.” To the extent a different trade name might be used, section 40-11-370(B) only allows such 
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abbreviations for “advertising on vehicles … so long as the advertising is not misleading.” The 

importance of this requirement is demonstrated where the General Assembly clearly declared that 

“[i]t is unlawful to engage in construction [or market, advertise, use site signs, or submit contracts] 

under a name other than the exact name which appears on the license issued pursuant to this 

chapter.” S.C. Code Ann. §40-11-370(B).8  Likewise, a further consequence of a contractor 

entering “into a contract to engage in construction in a name other than the name that appears on 

its license” is that the contractor “may not bring an action either at law or in equity to enforce the 

provisions of the contract.” S.C. Code Ann. §40-11-370(C). Both of these consequences are 

substantial and demonstrate the legislative intent that contractors obtain and utilize licenses in their 

correct legal name. There is no ambiguity on that legal mandate. 

 Turning now to the facts of this case, the Department received a bid from “Paragon Inc. of 

South Carolina, LLC.” (PRP 66). Paragon has not provided for the record a contractor’s license 

issued in the name of “Paragon Inc. of South Carolina, LLC.”9  The only licenses provided to the 

Department are in the name of “Paragon Builders”. (PRP 51 – 52). Therefore, it does not appear 

that Paragon Inc. of South Carolina, LLC has obtained a license from SCLLR in that name as 

clearly required by statutory mandate before offering to perform general or mechanical 

construction. Given the statutory mandate of conducting business in the “exact name” on the 

license, the Department asserts it is Paragon’s responsibility to seek and obtain a license from 

SCLLR in the correct legal name. See generally Smothers v. United States Fid. & Guar. Co., 322 

S.C. 207, 210–211, 470 S.E.2d 858, 860 (1996) (“Everyone is presumed to have knowledge of the 

law and must exercise reasonable care to protect his interests.”); LaBruce v. City of North 

Charleston, 268 S.C. 465, 234 S.E.2d 866 (1977)(“Citizens are charged with knowledge of 

existing law.”).  In the absence of doing so, Paragon must bear the consequences of not complying 

with applicable law. As the Panel previously declared, “the lack of a proper license to do the work 

solicited in a state contract will always render a bidder nonresponsible.” In re: Protest of Roofco, 

Inc., Panel Case No. 200-14(I), p. 3. 

 
8 With respect to this issue, the fact that “Paragon Builders” was cited by SCLLR on August 5, 2025 for “engaging or 
offering to engage in contracting work or submitting a bid when not properly licensed or while a license was under 
suspension or revocation” and fined $500 by SCLLR further demonstrates the importance of this requirement.  (PRP 
478). 
9 To the extent the Panel elects to receive additional evidence in this matter or take judicial notice of public records as 
may be permitted, the SCLLR online license database lists no businesses by that name holding a commercial 
contractor’s license.  See https://verify.llronline.com/LicLookup/Contractors/Contractor.aspx?div=69 – last visited 
January 2, 2026. 
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Finally, to the extent the CPOC dismissed Paragon’s lack of holding a license in the correct 

name upon the representation that “[i]n past years, the Contractors Licensing Board staff have 

advised the CPOC that this is a minor infraction not affecting a contractor’s ability to perform the 

work.” (PRP 20-21) and characterizing it as being a “minor informality” under section 11-35-

1520(13), neither are sufficient legal grounds to overcome the statutory mandates of sections 40-

11-200 and 40-11-370.  The legislature has mandated that contractors conduct business in the exact 

name appearing on any license and explained this requirement is to be broadly applied with limited 

exception. As outlined above, the Department is legally barred by section 40-11-200 and S.C. 

Regs. 19-445.2125(A)(3) from considering the bid from Paragon and a staff opinion of SCLLR 

cannot nullify those requirements. See Quail Hill, L.L.C. v. County of Richland, 387 S.C. 223, 236-

38, 692 S.E.2d 499, 506-07 (2010) (finding a governmental entity is not estopped from enforcing 

its ordinances where its employee gives erroneous information or acts in contradiction to an 

ordinance).  Furthermore, the “minor informality” exceptions in the Procurement Code are simply 

inapplicable to the licensing mandates of Tile 40 and cannot relieve the Department of the 

prohibition in section 40-11-200.  See Responsible Econ. Dev., 371 S.C. at 553, 641 S.E.2d at 428 

(2007)(explaining impropriety of DHEC commingling distinct statutory framework standards 

absent statutory authority to do so). 

 

B. Deference to Department Determination10 

The Department must be afforded broad discretion with respect to responsibility 

determinations, which are matters of business judgment, because the Department "must bear the 

brunt of difficulties experienced in obtaining the required performance." See In re: Protest of Value 

Options, et al., Panel Case No. 2001-7 at 6 (quoting News Printing Co., Inc. v. U.S., 46 Fed. Cl. 

740 (2000)). The Panel must not "substitute its judgment" for that of the Department or "disturb 

[its] findings" so long as the Department "follow[ed] the requirements of the Procurement Code, 

fairly consider[ed] all proposals, and [was] not actually biased." See Protest of Coastal Rapid 

Public Transit Authority, Panel Case No. 1992-16.  

The Panel must affirm the Department's responsibility determination unless Paragon 

proves by a preponderance of the evidence that the Department's responsibility determination was 

 
10 See Haren Request for Further Administrative Review, pp. 6-7 (PRP 7-8). 
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"clearly erroneous, arbitrary, capricious, or contrary to law." See S.C. Code Ann. § 11-35-2410(A); 

Protest of Brantley Construction Co., Inc., Panel Case No. 1999-3. Paragon bears the burden to 

"demonstrate a lack of reasonable or rational basis for the [Department's] decision or subjective 

bad faith on the part of the [Department] or clear and prejudicial violation of relevant statutes and 

regulations which would be tantamount to a lack of reasonable or rational basis." See In re: Protest 

of Value Options, et al., Panel Case No. 2001-7 at 7 (quoting Robert E. Derecktor of Rhode Island, 

Inc. v. Goldschmidt, 516 F. Supp. 1085 (D. R.I. 1981)). 

As discussed above, the Department closely evaluated the submission by Paragon under 

both the South Carolina Procurement Code and SCLLR licensing requirements and has correctly 

applied those in concluding Paragon is non-responsible. S.C. Code Ann. §§ 11-35-1810; 40-11-

200 and 40-11-370; S.C. Regs. 19-445.2125(D)(“the procurement officer must be satisfied that the 

prospective contractor is responsible”); see also S.C. Regs. 19-445.2145(F) and Office of Sate 

Engineer OSE Manual “MANUAL FOR PLANNING AND EXECUTION OF STATE 

PERMANENT IMPROVEMENTS” (2023)( https://procurement.sc.gov/manual - last visited 

December 31, 2025) – Section 6.11 Determination of Bidder’s Responsibility. (PRP 66, 68, 74). 

The Department is required by law to make a determination on responsibility and, under the 

applicable standards, Paragon was properly declared non-responsible. Id. The Department 

consulted with the Office of State Engineer Project Manager and SCLLR licensing staff, closely 

evaluated elements, costs, and license needs for the Work, discerned the name discrepancy related 

to Paragon’s licenses, and found the prior citation of Paragon by SCLLR. (PRP 66 - 74). Together, 

the Department has documented with substantial evidence the basis for its determination that was 

reasonable and rational under the relevant legal standards and that Department decision should be 

afformed the proper deference. Therefore, there is no basis for concluding the Department has 

acted in a manner that is "clearly erroneous, arbitrary, capricious, or contrary to law" and the 

Department’s determination that Paragon was non-responsible should be affirmed in the 

disposition of this matter. 

 
CONCLUSION 

 The Department’s determination that Paragon was non-responsible was statutorily 

mandated under the South Carolina Procurement Code, and related authorities, and supported by 

substantial evidence. Furthermore, the Department’s determination was clearly not arbitrary or 

capricious given the relevant standards for responsibility and facts known to the Department about 
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Paragon. Paragon failed to properly challenge the Department’s non-responsibility determination 

according to the requirements of the Procurement Code and that failing deprived both the CPOC 

and likewise the Panel of jurisdiction to review the Department’s determination that Paragon is 

non-responsible. In the absence of a lawful challenge under the Procurement Code, the 

Department’s determination should stand as a matter of law. Therefore, the Panel should confirm 

that neither the CPOC nor the Panel has jurisdiction to alter the Department’s determination where 

Paragon failed to satisfy statutory prerequisites for initiating an appeal of the non-responsibility 

determination. 

 Assuming arguendo that Paragon’s challenge is not statutorily barred, Paragon has failed 

to demonstrate the Department erred in determining Paragon was non-responsible given the nature 

of the Work and the limitations of Paragon’s licenses in conjunction with Paragon’s failure to 

observe other legal requirements relevant to the Department’s non-responsibility determination. If 

not procedurally barred, the Panel should conclude the Department properly applied the applicable 

legal standards with substantial evidence supporting the Department’s non-responsibility 

determination. 

 
 

     Respectfully submitted,  
 
      s/ Susan O. Porter     

     Susan O. Porter, General Counsel 
     S.C. Bar No. 68335 
     Van Whitehead, Deputy General Counsel 
     S.C. Bar No. 70446 
     South Carolina Department of Natural Resources 
     P.O. Box 167 
     Columbia, SC 29202 
     (803) 734-4006 
     PorterS@dnr.sc.gov 

 
January 5, 2026  
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 
 
In Re: Appeal by Haren Construction Co., 
Inc 
 
Project No. P24-6052-PG 
 
Beaufort-Waddell Mariculture Maturation 
Ponds Maintenance - Re-Bid 

BEFORE THE SOUTH CAROLINA 
PROCUREMENT REVIEW PANEL 

 
South Carolina  

Department of Natural Resources 
Motion to Reconsider 

 
Case No. 2025-5 

 
 
 

______________________________________________________________________________ 

 The South Carolina Department of Natural Resources submits this Motion to Reconsider1 

the South Carolina Procurement Review Panel’s March 13, 2026 Order in the above-captioned 

matter.  While the Department accepts and supports the Panel’s conclusion in the Order, this motion 

is made in the interest of urging the Panel to rule upon the additional arguments presented in the 

Department’s brief as additional grounds upon which the Panel may affirm the Department’s 

determination. This request is made to preserve the Department’s appellate rights by having the 

Panel make a ruling on the unaddressed arguments. See Elam v. S.C. Dep't of Transp., 361 S.C. 9, 

24, 602 S.E.2d 772, 780 (2004) (holding a party must file a Rule 59(e), SCRCP, motion to 

reconsider when an argument has been raised, but not ruled on, to preserve it for appellate review).  

Jurisdictional Threshold 

First, the Department requests that the Panel address the jurisdictional question as a 

prerequisite to reaching any substantive decision in the alternative in this matter.  As stated in Bell 

v. Fludd, the South Carolina Supreme Court explained: 

In the argument here a question of jurisdiction has for the first time been raised, 
which must first be disposed of; for, if the court below had no jurisdiction of the 
case, then it is manifest that no question as to the merits is properly before us, and 
hence it would be not only premature, but improper, for us to consider or determine 
any such question. 
 

 
1 The publicly available procedures of the Procurement Review Panel do not address post-order motions.  See 
https://prp.sc.gov/procedures (last visited March 23, 2026). However, prior decisions by the Panel reflect that motions 
to reconsider are accepted by the Panel.  In Re: Appeal by uWork.com, Inc. d/b/a Covendis Technologies, Panel Case 
No. 2023-4(II). Alternatively, the Panel has accepted a motion to alter or amend. In Re: Protest Compusult, Inc., Panel 
Case No. 1994-20. As such, the Department files this motion alternatively under either designation upon the arguments 
set forth herein. Furthermore, the Department would respectfully request that the Panel instruct the parties on their 
opportunity and deadlines for filing responses and replies in this matter.  
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Id., 28 S.C. 313, __, 5 S.E. 810, 811(1888); Riddle v. Reese, 53 S.C. 198, 31 S.E. 222 (1898); see 

also Hardie v. United States, 367 F.3d 1288, 1290 (Fed. Cir. 2004) (explaining jurisdiction is a 

threshold issue that a court must resolve before proceeding to the merits).2 

“Name Variation” Error 

 Next and in the alternative, the Department asks that the Panel reconsider that portion of 

its Order in Section V(A) concluding “[t]he Panel therefore does not treat the name variation as 

affecting bidder responsibility.” Order, p. 11. The Department asserts the Panel’s conclusion on 

that point is erroneous in several respects. 

As discussed in Section III(A) of the Department’s brief3, statutory law makes it clearly 

illegal for a contractor to bid on a project except in the “exact name which appears on the license 

issued.” S.C. Code Ann. § 40-11-370 (1976 & Supp. 2025). In essence, any bid submitted that is 

not in the exact name is illegal and should be deemed void ab initio for failing this most basic legal 

prerequisite. Although the Panel acknowledges the “name variation,” it then disregards the 

foregoing statutory provision. Likewise, under the Office of State Engineer’s “MANUAL FOR 

PLANNING AND EXECUTION OF STATE PERMANENT IMPROVEMENTS” it provides: 

6.11 DETERMINATION OF BIDDER’S RESPONSIBILITY   
Before posting the SE-370, the Agency must satisfy itself that the apparent low 
Bidder meets the State’s Standards of Responsibility.  
 
6.11.1 Criteria for Determining Responsibility  
Criteria the Agency should use in determining whether the Bidder meets the State’s 
Standards of Responsibility include whether the Bidder has:  
 
A. The appropriate financial, material, equipment, facility, and personnel resources 
and expertise (or the ability to obtain them) necessary to meet all contractual 
requirements.  
 
B. A satisfactory record of performance.  
 
C. A satisfactory record of integrity.  
 
D. The necessary legal qualifications to contract with the State (includes being 
properly licensed).  
 

 
2 Consistent with the mandate in Bell, it is the Department’s position that if the Panel and CPOC lacked jurisdiction 
in this matter, the Panel need not reach the merits other than vacating the CPOC decision and remanding the matter to 
the Department to proceed with the procurement action.  
3 Rather than restating these arguments in full here, the Department incorporates by reference the arguments and 
authority of Section III(A) in its brief. 
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E. Supplied all necessary information in connection with the inquiry concerning 
responsibility; and  
 
F. No record of debarment from participation in construction projects in past 3 years 
from any state or Federal agency as recorded in the federal government’s System 
for Award Management (SAM).  This can be found at  https://www.SAM.gov .  
 
6.11.2 Verify Proper Contractor Licensing and License Limitations:  
A. Before posting the SE-370, the Agency must verify that the Bidder and its listed 
Subcontractors have the proper contractor’s license and license limitations, and 
they were in effect at the time of bidding.  
 
B. If the Agency determines that a Bidder or one of its listed Subcontractors does 
not have the proper license and license limitations, the Agency must declare the 
Bidder is non-responsible.  The Agency should notify the SC Contractors’ 
Licensing Board that the Bidder or Subcontractor is offering to perform work 
without a proper license.  The Agency may contact the Contractors’ Licensing 
Board at: https://llr.sc.gov/clb/ . 

 
Id., (https://procurement.sc.gov/manual - last visited March 23, 2026)(emphasis added). 

Consistent with those authorities, the Panel has previously declared, “the lack of a proper license 

to do the work solicited in a state contract will always render a bidder nonresponsible.” In re: 

Protest of Roofco, Inc., Panel Case No. 200-14(I), p. 3. 

Likewise, although not cited by the Panel, the “minor informalities” exceptions in the 

Procurement Code simply do not release this obligation. S.C. Code Ann. § 11-35-1520(13). In fact, 

exception (l) provides: 

Notwithstanding Title 40, the failure of a bidder to indicate his contractor’s license 
number or other evidence of licensure, except that a contract must not be awarded 
to the bidder unless and until the bidder is properly licensed under the laws of South 
Carolina. 

 

S.C. Code Ann. § 1135-1520(13)(l)(emphasis added). 

Finaly, the “awarding authority” – whether viewed as the Department, CPOC, or Panel –

would be acting unlawfully in considering a bid as required by Section 40-11-370.  S.C. Code Ann. 

§ 40-11-200(B). Therefore, the Panel’s statement that a “name variation” does not affect 

responsibility would appear to be an ultra vires act, or potentially encouraging another state entity 

to do so in violation of sections 40-11-200(B) and 40-11-370. Therefore, the Panel should 

acknowledge Paragon was barred from submitting a bid and non-responsible when the contractor 
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name on the bid submittal did not exactly match the name on a contractor license issued by SCLLR, 

as required by the above authorities.  

Conclusion 

 The Department respectfully requests that the Panel grant this motion to reconsider, or 

alternatively to alter or amend, the March 13, 2026 Order to modify it by adopting the additional 

arguments presented in the Department’s brief. Additionally, the Department respectfully requests 

guidance from the Panel as to the parties’ opportunity and deadlines for filing responses and replies 

in this matter.4 Finally, the Department requests that the Panel address the merits of this motion in 

an expedited manner so that the Department may proceed with its intended construction project 

without further delay. 

 
 

     Respectfully submitted,  
 
      s/ Van Whitehead    

     Susan O. Porter, General Counsel 
     S.C. Bar No. 68335 
     PorterS@dnr.sc.gov 
 
     Van Whitehead, Deputy General Counsel 
     S.C. Bar No. 70446 
     WhiteheadV@dnr.sc.gov 
 
     South Carolina Department of Natural Resources 
     P.O. Box 167 
     Columbia, SC 29202 
     (803) 734-4006 
      

 
March 23, 2026 

  

 
4 In the event the other parties file post-order motions, the Department reserves all rights to file responses separate and 
distinct from this Motion to Reconsider. 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 
 
In Re: Appeal by Haren Construction Co., 
Inc 
 
Project No. P24-6052-PG 
 
Beaufort-Waddell Mariculture Maturation 
Ponds Maintenance - Re-Bid 

BEFORE THE SOUTH CAROLINA 
PROCUREMENT REVIEW PANEL 

 
SCDNR Response in Opposition to 
Paragon’s and CPOC’s Motions to 

Reconsider 
 

Case No. 2025-5 
 
 
 

______________________________________________________________________________ 

 The South Carolina Department of Natural Resources submits this Response in Opposition 

to Paragon’s Motion to Reconsider and CPOC’s Motion to Reconsider, which were filed on March 

23, 2026.1 Given the similarity of arguments presented by Paragon and CPOC in their respective 

motions, the Department provides this joint response to both. 

 Paragon and CPOC assert the South Carolina Procurement Review Panel’s March 13, 2026 

Order in the above-captioned matter should be modified to address three alleged errors: improper 

deference, failure to conduct a de novo hearing, and application of an incomplete standard of 

review. 

Deference to Using Agency 

 Their first argument is that the Department “is not charged with administering” the relevant 

statute which the argument subsequently associates with the Contractor’s Licensing Board. As a 

procurement matter, the primary legal framework is the South Carolina Consolidated Procurement 

Code , S.C. Code Ann. § 11-35-10, et seq. (1976 & Supp. 2025), which then links with SCLLR’s 

licensing requirements. For the reasons stated below, the Department disagrees with Paragon’s and 

CPOC’s motions.   

Although the Department is certainly cognizant and respectful of the roles of both the Chief 

Procurement Officer and the South Carolina Procurement Review Panel, it must disagree with 

Paragon’s and CPOC’s starting proposition. As an agency of the State of South Carolina, the 

 
1 The Department maintains and does not waive its position, as asserted in it’s prior brief and motion for 
reconsideration, that the CPOC and Panel lacked jurisdiction but responds in the alternative to Paragon’s and the 
CPOC’s motions to preserve the Department’s rights in the course of this appeal. Similarly, the Department views the 
March 23, 2026 email from Greg Placone, counsel for Haren, to be a response to the pending motions. As such, the 
Panel’s March 25, 2026 Order does not permit the submission of a reply. However, if the Haren email is deemed a 
motion, the Department respectfully opposes the motion only to the extent it is inconsistent with the Department’s 
pending motion. 
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Department is expressly required to apply the South Carolina Consolidated Procurement Code and 

regularly does so under authority delegated under the Code. The following excerpts are examples 

from the Code, with emphasis added, which demonstrate this point. 

SECTION 11-35-20. Purpose and policies. 
(1) This code must be construed and applied to promote underlying purposes and 
policies. 
(2) The underlying purposes and policies of this code are: 

*** 
(c) to develop procurement capability responsive to appropriate user needs; 

*** 
(e) to require the adoption of competitive procurement laws and practices by units 
of state and local governments; 

*** 
(h) to develop an efficient and effective means of delegating roles and 
responsibilities to the various government procurement officers. 

*** 

SECTION 11-35-40. Application of Procurement Code. 
*** 

(2) Application to State Procurement. This code applies to every procurement or 
expenditure of funds by this State under contract acting through a governmental 
body as herein defined …. No state agency or subdivision thereof may sell, lease, 
or otherwise alienate or obligate telecommunications and information technology 
infrastructure of the State by temporary proviso and unless provided for in the 
general laws of the State. 

*** 
SECTION 11-35-45. Payment for goods and services received by State. 

*** 
(B) All agencies and institutions of the State are required to comply with the 
provisions of this section. … 
 
(C) The Comptroller General shall issue written instructions to the agencies to 
carry out the intent of this section. All offices, institutions, and agencies of state 
government shall fully cooperate with the Comptroller General in the 
implementation of this section. 
 
(D) The thirty-day period shall not begin until the agency, whether or not the agency 
processes vouchers through the Comptroller General, certifies its satisfaction with 
the received goods or services and proper invoice. 

*** 

SECTION 11-35-210. Determinations; exemption. 
 
(A) Written determinations expressly required by the code or regulations must 
be retained in an official contract file of the governmental body administering the 
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contract. These determinations must be documented in sufficient detail to satisfy 
the requirements of audit as provided in Section 11-35-1230. 

*** 
SECTION 11-35-310. Definitions. 
 
Unless the context clearly indicates otherwise: 

*** 
(18) "Governmental body" means a state government department, commission, 
council, board, bureau, committee, institution, college, university, technical school, 
agency, government corporation, or other establishment or official of the executive 
or judicial branch. Governmental body excludes the General Assembly or its 
respective branches or its committees, Legislative Council, the Legislative Services 
Agency, and all local political subdivisions such as counties, municipalities, school 
districts, or public service or special purpose districts or any entity created by act 
of the General Assembly for the purpose of erecting monuments or memorials or 
commissioning art that is being procured exclusively by private funds. 

*** 
(26) "Procurement officer" means any person duly authorized by the appropriate 
chief procurement officer or the head of the purchasing agency to enter into and 
administer contracts and make written determinations and findings with respect 
thereto. The term also includes an authorized representative of the governmental 
body within the scope of his authority. 

*** 
(28) "Purchasing agency" means any governmental body other than the chief 
procurement officers authorized by this code or by way of delegation from the chief 
procurement officers to enter into contracts. 

*** 
(38) "Using agency" means any governmental body of the State which utilizes any 
supplies, services, information technology, or construction purchased under this 
code. 

 
Again and more specifically applicable to this appeal, the Department is specifically 

charged by the Procurement Code to make a determination of responsibility. S.C. Code Ann. §11-

35-1810(2)(“Determination of Nonresponsibility. A written determination of nonresponsibility of 

a bidder or offeror shall be made in accordance with regulations promulgated by the board.”); S.C. 

Regs. 19-445.2125(D)(“the procurement officer must be satisfied that the prospective contractor 

is responsible”); see also S.C. Regs. 19-445.2145(F) and Office of State Engineer OSE Manual 

“MANUAL FOR PLANNING AND EXECUTION OF STATE PERMANENT 

IMPROVEMENTS” (2023)( https://procurement.sc.gov/manual - last visited March 23, 2026) – 

Section 6.11 Determination of Bidder’s Responsibility(“the Agency must satisfy itself that the 

apparent low Bidder meets the State’s Standards of Responsibility”). 
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Going further with respect to licensing, the OSE Manual provides: 

6.11 DETERMINATION OF BIDDER’S RESPONSIBILITY   
Before posting the SE-370, the Agency must satisfy itself that the apparent low 
Bidder meets the State’s Standards of Responsibility.  
 
6.11.1 Criteria for Determining Responsibility  
Criteria the Agency should use in determining whether the Bidder meets the State’s 
Standards of Responsibility include whether the Bidder has:  
 
A. The appropriate financial, material, equipment, facility, and personnel resources 

and expertise (or the ability to obtain them) necessary to meet all contractual 
requirements.  

 
B. A satisfactory record of performance.  
 
C. A satisfactory record of integrity.  
 
D. The necessary legal qualifications to contract with the State (includes being 
properly licensed).  
 
E. Supplied all necessary information in connection with the inquiry concerning 
responsibility; and  
 
F. No record of debarment from participation in construction projects in past 3 years 
from any state or Federal agency as recorded in the federal government’s System 
for Award Management (SAM).  This can be found at  https://www.SAM.gov .  
 
6.11.2 Verify Proper Contractor Licensing and License Limitations:  
A. Before posting the SE-370, the Agency must verify that the Bidder and its listed 
Subcontractors have the proper contractor’s license and license limitations, and 
they were in effect at the time of bidding.  
 
B. If the Agency determines that a Bidder or one of its listed Subcontractors does 
not have the proper license and license limitations, the Agency must declare the 
Bidder is non-responsible.  The Agency should notify the SC Contractors’ 
Licensing Board that the Bidder or Subcontractor is offering to perform work 
without a proper license.  The Agency may contact the Contractors’ Licensing 
Board at: https://llr.sc.gov/clb/ . 

(emphasis added). 

Therefore, any suggestion by Paragon and CPOC that the Department lacks authority to 

make determinations under the Procurement Code are not supported under the above authorities.  

In Re: Value Options, Case No. 2001-7, at 3 (S.C. Procurement Rev. Panel, Aug 3, 2001)(“ The 

Panel finds that State agencies also have broad discretion in making responsibility determinations 
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for procurement contracts.”). By extension, the above authorities directly charge the Department 

to also make determinations and application of the SCLLR licensing authority.  See Manual 

Section 6.11.2(B). Referencing federal procurement, the Panel has previously acknowledged that 

“[a] contracting agency has broad discretion in making responsibility determinations since it must 

bear the brunt of difficulties experienced in obtaining the required performance.”  In Re: Value 

Options at 3.(internal citation and quotations removed). 

Next, as the end user of the desired construction project – a saltwater mariculture facility 

– the Department does have specialized knowledge that is relevant to both the Procurement Code 

determinations and any necessary applications of SCLLR’s licensing requirements.  See generally, 

S.C. Code Ann. § 11-35-2410(A) and  In Re: Appeal by United Way Association of South Carolina, 

Inc. Case No. 2017-2, at 8 (S.C. Procurement Rev. Panel Nov. 14, 2017)(“ The Panel has 

consistently held that it ‘will not substitute its judgment for the judgment of the evaluators, who 

are often experts in their fields, or disturb their findings so long as the evaluators follow the 

requirements of the Procurement Code and the RFP, fairly consider all proposals, and are not 

actually biased.’”). Quite simply, the Department’s Mariculture staff have long operated this 

saltwater mariculture facility and therefore know of the design and operational requirements more 

than anyone within SCLLR, OSE, or the Panel. Similarly, the Department’s Engineering staff have 

long supported the Department’s facility and operational needs and, again, have a specialized 

knowledge as to the work being sought through this solicitation and how best to characterize it for 

procurement and licensing purposes. Finally, as a precursor to even reaching the WL versus PB 

licensing question, the Department asserts that Paragon failed the “exact name” requirement of 

S.C. Code Ann. § 40-11-200(B) and 40-11-370 (1976 & Supp. 2025), which requires no 

interpretation or deference to apply. 

Accordingly, the level of deference given by the Panel to the Department’s determinations 

under the Procurement Code and associated SCLLR licensing provisions were appropriate and do 

not warrant modification. 

Conduct of a de novo Hearing 

Paragon and CPOC next argue that the Panel failed to conduct a de novo hearing because 

it “did not even attempt to interpret the statute.” The Department would counter that by pointing 

to the opening paragraph of the Panel’s “Discussion and Conclusions of Law.” There the Panel 

clearly stated the legal framework and scope by which it would address the issues presented. 
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Therefore, contrary to the Paragon and CPOC positions, the Panel did explain the legal basis for 

its decision under the relevant statutory framework. Paragon and CPOC find the Panel’s brevity 

and outcome objectionable, but that does not render the Panel’s treatment erroneous. See generally, 

Pinckney v. Warren, 344 S.C. 382, 387, 544 S.E.2d 620, 623 (2001) (“However, this broad scope 

of review does not require an appellate court to disregard the factual findings below or ignore the 

fact that the trial judge is in the better position to assess the credibility of the witnesses.”); Stoney 

v. Stoney, 425 S.C. 47, 62, 819 S.E.2d. 201, 209 (Ct. App. 2018)(discussing application of de novo 

review of family court decision by appellate courts). 

 
Standard of Review Applied 

 
 The final argument made in the Paragon and CPOC motions are that the Panel applied an 

“incomplete standard of review” by not evaluating whether the decision under review was 

“contrary to law.” As above, the Department would highlight the following sections of the Panel’s 

March 13, 2026 Order in which it clearly expressed its application of the “contrary to law” 

standard: 

Although the parties raise several issues concerning licensing classifications, 
statutory exclusions, protest sufficiency, and scope of review, the dispositive 
question is whether DNR’s non-responsibility determination was clearly erroneous, 
arbitrary, capricious, or contrary to law under S.C. Code Ann. § 11-35-2410(A). 
(p.1) 

*** 
Upon de novo review of the administrative record, the parties’ briefs, and the 
applicable law, the Panel concludes that DNR’s determination was not clearly 
erroneous, arbitrary, capricious, or contrary to law. (p. 1) 

*** 
Responsibility determinations under the Procurement Code are “final and 
conclusive, unless clearly erroneous, arbitrary, capricious, or contrary to law.” S.C. 
Code Ann. § 11-35-2410(A).(p.5) 

*** 
The Panel has explained that “[t]he responsibility inquiry is delegated to the 
procuring agency and the Panel takes the position that review of this issue is limited 
to whether the procuring officer’s determination was clearly erroneous, arbitrary, 
capricious, or contrary to law.” In re Value Options, Case No. 2001-7, at 7 (S.C. 
Procurement Rev. Panel Aug. 3, 2001).(p. 7) 

*** 
In a procurement protest, however, the relevant inquiry is not whether the reviewing 
body would independently interpret that statute, but whether the procuring agency’s 
application of the statute lacked a rational basis or was contrary to law under § 11-
35-2410(A). (pp.8-9) 
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*** 
Such determinations are “final and conclusive, unless clearly erroneous, arbitrary, 
capricious, or contrary to law.” S.C. Code Ann. § 11-35-2410(A).(p.9) 

*** 
The Panel therefore does not decide which contractor license classification it would 
independently select, but whether DNR’s determination lacked a rational basis or 
was contrary to law.(p. 11) 

*** 
Because DNR’s determination that eighty percent of the Project required WL 
licensure aligns with the components described in § 40-11-410(3)(c) and reflects 
the agency’s technical expertise, it had a rational basis and was not clearly 
erroneous, arbitrary, capricious, or contrary to law.(p. 13) 

*** 
The party challenging such a determination bears the burden of proving it was 
clearly erroneous, arbitrary, capricious, or contrary to law.(p. 13) 

*** 
Rather, the Panel holds only that DNR’s determination was not clearly erroneous, 
arbitrary, capricious, or contrary to law. (p. 15) 
 

(emphasis added). 

Therefore, the Panel repeatedly acknowledged the “contrary to law” standard of review 

and clearly applied it in reaching its conclusion. As such, the assertions of error by Paragon and 

CPOC fall short. 

Conclusion 

 The Department respectfully requests that the Panel deny the Paragon and CPOC Motions 

for Reconsideration and lift the Panel’s March 25, 2026 stay. 

 
     Respectfully submitted,  

      s/ Van Whitehead    
     Susan O. Porter, General Counsel 
     S.C. Bar No. 68335 
     PorterS@dnr.sc.gov 
 
     Van Whitehead, Deputy General Counsel 
     S.C. Bar No. 70446 
     WhiteheadV@dnr.sc.gov 
 
     South Carolina Department of Natural Resources 
     P.O. Box 167 
     Columbia, SC 29202 
     (803) 734-4006 
      

April 1, 2026  
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