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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Mrs. Kitchings,

Attached for filing regarding Balfour Beatty Construction, LLC v. Library Associates, LLC, et
al, Appellate Case No. 2024-000788, please find correspondence to the Court of Appeals from
Jim Werner, Appellant’s Amended Designation of Matter to be Included in the Record on
Appeal, and Proof of Service regarding same.

Thank you,
Albertha

Albertha Becoats
Legal Professional Assistant

d
Parker Poe
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James Lynn Werner Atlanta, GA

tf 232322231137 Charleston, SC

jimwerner@parkerpoe.com Charlotte, NC
Columbia, SC
Greenville, SC
Raleigh, NC
Spartanburg, SC
Washington, DC

April 22, 2026
VIA EMAIL

The Honorable Jenny Abbot Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201
ctappfilings@sccourts.org

Re: Balfour Beatty Construction, LLC v. Library Associates, LLC, et al.
Appellate Case No.: 2024-000788; Trial Court Case No.: 2019-CP-10-01108

Dear Mrs. Kitchings:

Appellant Balfour Beatty Construction, LLC and Respondent Library Associates, LLC
have not been able to reach an agreement on an Amended Designation of Matter to be Included in
the Record on Appeal in the above-referenced matter. This letter presents Appellant’s position on
why it cannot agree to the Amended Designation of Matter to be Included in the Record on Appeal
prepared by Respondent. Appellant’s Amended Designation is attached. We understand that
Respondent will be submitting its Designation under separate correspondence.

The issue of the over Designation of Matter to be Included in the Record on Appeal by
Respondent was first raised by Appellant in its Notice and Motion filed with the Court on June 5,
2025, and its Reply to Respondent’s opposition filed with the Court on July 3, 2025. The Court
issued its Order dated August 26, 2025, in which it “grant[ed] Appellant’s motion in part” and,
among other things, directed “Respondent to exercise caution to ensure its designation of matter
includes only relevant material as required by Rule 209(b)....”

In response to the Court’s August Order, Respondent amended its Designation only
eliminating limited portions of designated deposition testimony of witnesses other than George
Michael Baumbach, and providing Timestamp references to the portions of his deposition
testimony still included in Respondent’s Designation.





The Honorable Jenny Abbot Kitchings
April 22, 2026
Page 2

Thus, Appellant was required to prepare, copy and file the Record on Appeal consisting of
fifty-one (51) volumes and more than 25,000 pages (as had been summarized in Appellant’s prior
filed Notice and Motion).

On March 16, 2026, the Court issued a new Order directing the parties “to review the
record, remove unnecessary materials from it, and include only those materials that are critical to
the appeal.” Clearly this direction was issued by the Court based on the explanations in the Order
that: (1) the previously filed record on appeal included 25,000 pages and consisted of 51 volumes;
(2) the previously filed record contained “roughly 14,000 pages” that “do not appear to be cited
by any party”; “roughly 4500 pages of transcript are included in the record but not cited”; and
“many lengthy exhibits are included in the record but are not cited with specificity beyond citation
to the first page.” The Court’s Order expressly concluded that, “Given the thousands of pages of
transcripts, exhibits, and additional documents not cited in any brief, we cannot accept the record

as filed.”

Thereafter, the Parties engaged in discussions regarding potential revisions to their
respective Designations of Matter to be Included in the Record on Appeal. In the course of those
discussions, Appellant proposed reducing the number of pages it designated from the trial
transcript, the post-trial hearing transcripts, and certain exhibits. Respondent only proposed
removing limited pages from its trial transcript designations. Therefore, Appellant informed
Respondent that it could not notify the Court that it agreed with Respondent regarding the contents
of Respondent’s Amended Designation and of an Amended Record on Appeal.

When the parties were unable to reach an agreement by April 15" Respondent proposed
requesting a one-week extension of the deadline to file an Amended Designation addressing the
directions in the Court’s March 16 Order. Despite Respondent having proposed a one-week
extension of the deadline to file an Amended Designation, and Appellant requesting a new or
revised proposal from Respondent on multiple occasions thereafter, Respondent did not provide
any new proposal or revised designation. Instead—after having an additional week to contemplate
further reduction of its Designation—Respondent informed Appellant late this morning that its
position remained the same as it was on April 15 and still designated more than 17,000 pages to
be included in the Record. Thus, the parties are unable to reach an agreement as to the contents of
the Record on Appeal and Appellant hereby submits its Amended Designation (copy attached).

Appellant’s Amended Designation reduces its prior Designation by 1,479 pages. There is
nothing in Appellant’s Amended Designation which is not directly related to material cited in
Appellant’s Brief and Reply Brief. The total of the Record pages derived from Appellant's
Amended Designation is 7,791. Of this total, 613 pages involve orders and pleadings involved in
the appeal and required to be included in their entirety by Rule. Also, 591 pages of Appellant’s
Amended Designation overlap with material included in Respondent’s Designation.

Respondent’s Amended Designation still includes 3,574 pages of trial transcript (reduced
from 5,054 pages in the prior Designation), 14,113 pages of trial exhibits (Respondent did not
propose removing any previously designated exhibits or removing pages from previously
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designated exhibits), and 397 pages of post-trial transcripts (Respondent did not propose removing
any pages from the post-trial hearing transcripts).

Despite what appears to be clear conclusions and directions by the Court in the March 16
Order, Respondent’s proposed Amended Designation does little to address the Court’s findings
and directions. Respondent’s proposed Amended Designation still includes all 155 exhibits
Respondent introduced during trial despite the fact that Respondent only cites to 15 of those
exhibits in its brief. Those exhibits total 14,113 pages, but10,490 of those pages are not cited by
either party in the Briefs. Respondent’s Amended Designation also contains 3,255 pages of the
trial transcript, and 383 pages of post-trial hearing transcripts that are not cited by either party in
the Briefs.

Before Appellant continues with the time consuming, burdensome and costly effort to
prepare, serve and file the Amended Record by the Court established deadline of May 15, 2026,
we respectfully seek confirmation from the Court regarding its willingness to accept an Amended
Record on Appeal still reflecting the contents summarized above.

Sincerely,

s/James Lynn Werner
James Lynn Werner

JILW

cc: Walter Henry Bundy, Jr. (via email - walter@bundymcdonald.com)
M. Brent McDonald (via email - brent@bundymcdonald.com)

Appellant Attorneys of Record (via email):

Katon Dawson, Jr. (via email) katondawson@parkerpoe.com
James Lynn Werner (via email) jimwerner@parkerpoe.com
Robert Byrd (via email) bobbybyrd@parkerpoe.com

Thomas C. Hildebrand (via email) tomhildebrand@parkerpoe.com
Tracy Conte (via email) tracyconte@parkerpoe.com
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master-In Equity

Appellate Case No. 2024-000788
Case No.: 2019-CP-10-01108

Balfour Beatty Construction, LLC, Appellant,
V.

Library Associates, LLC; and Metropolitan Life Insurance Company, a New York
Corporation, Defendant

And
Library Associates, LLC, Third-Party Plaintiff,
V.

Lithko Contracting, LLC, Guy M. Beaty, Inc., Bernard MMC, LLC, Gulf Stream Construction
Company, Inc., Precision Walls, Inc., Palmetto Automatic Sprinkler Company, Inc., Cook &
Boardman, LLC, Strong Tower Construction, LLC d/b/a Koch Corporation, Watson Electrical
Construction Co., LLC, Trimark Foodcraft, LLC, Pleasant Places, Inc., David Allen Company,
Inc., Premier Exteriors, LLC, Warco Construction, Inc., Old North State Masonry, LLC, Tom
Rochester & Associates d/b/a Southeastern Architectural Systems, Forton Company, LLC, Low
Country Case & Millwork, Inc., Quantum Coatings, LLC, Balfour Beatty Construction Group,
Inc., Third-Party Defendants.

Of which Library Associates, LLC is the Respondent.

BALFOUR BEATTY CONSTRUCTION, LLC’S AMENDED DESIGNATION OF
MATTER TO BE INCLUDED IN THE RECORD ON APPEAL





Pursuant to the Court’s Order, dated March 16, 2026, Appellant Balfour Beatty

Construction, LLC (“Appellant”) by and through undersigned counsel, proposes the following be

included in the Record on Appeal:

1.

10.

1.

12.

13.

14.

15.

16.

Order Granting Balfour Beatty Construction LLC’s Motion to Amend Complaint, filed
October 2, 2019;

Order to Consolidate and Refer to the Charleston County Master-In-Equity, filed
November 18, 2019;

Order Granting Strong Tower Construction, LLC d/b/a Koch Corporation’s Motion for
Partial Summary Judgment, filed September 9, 2021;

Order Granting Watson Electrical Construction Co., LLC’s Motion for Partial Summary
Judgment, filed September 13, 2021;

Order Granting Third-Party Defendant Warco Construction, Inc.’s Motion for Partial
Summary Judgment, filed September 13, 2021;

Order Regarding Multiple Motions, filed October 26, 2021;

Form 4 Order Judgment Entered in Favor of Premier Exteriors, LLC Against Balfour
Beatty Construction, LLC, filed December 22, 2021

Order Granting Premier Exteriors, LLC’s Motion for Summary Judgment Against Balfour
Beatty Construction, LLC, filed December 22, 2021;

Form 4 Order Judgment in Favor of Library Associates, LLC Against Balfour Beatty
Construction, LLC, filed October 6, 2023;

Trial Order, filed October 6, 2023;

Order Awarding Attorneys’ Fees and Costs, filed April 12, 2024;
Order Awarding Punitive Damages, filed April 12, 2024;

Order on Multiple Motions, filed April 29, 2024;

Order Granting, in Part, and Denying in Part, Balfour’s Motion to Alter or Amend the
Order Awarding Punitive Damages and Motion for Election of Remedy, filed April 29,
2024;

Form 4 Judgment Order in Favor of Library Associates, LLC Against Balfour Beatty
Construction, filed May 6, 2024;

Form 4 Order Denying Balfour’s Motion to Alter or Amend the October 6, 2023 Order and
Balfour’s Motion to Alter or Amend the Award of Punitive Damages, filed May 15, 2024;
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17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

Summons and Complaint, C.A. No. 2019-CP-10-01108, filed March 5, 2019;

Library Associates, LLC’s Answer to Plaintiff’s Complaint and Counterclaims, filed May
3,2019;

Amended Answer and Counterclaims of Library Associates, LLC and Third Party
Complaint, filed May 15, 2019;

Amended Summons and Complaint, C.A. No. 2019-CP-10-01108, filed October 3, 2019;

Answer and Counterclaims of Library Associates, LLC to Amended Complaint of Balfour
Beatty Construction, LLC and Third Party Complaint, filed October 17, 2019;

Second Amended Summons and Complaint, C.A. No. 2019-CP-10-01108, filed October
12, 2020;

Answer and Counterclaims of Library Associates, LLC to the Second Amended Complaint
of Balfour Beatty Construction, LLC and Third Party Complaint, filed October 20, 2020;

Balfour’s Proposed Order, Submitted to the Master May 23, 2023;
Library’s Proposed Order, Submitted to the Master May 23, 2023;

Balfour Beatty Construction, LLC’s Motion to Alter/Amend Order Granting Judgment to
Library Associates, LLC, filed October 16, 2023;

Balfour Beatty Construction, LLC’s Motion to Require Library to Elect a Remedy, filed
October 16, 2023;

Library Associates, LLC’s Petition for Attorneys’ Fees and Costs, filed November 6, 2023;

Balfour Beatty Construction, LLC’s Memorandum in Opposition to Library Associates,
LLC’s Petition for Attorneys’ Fees and Costs, filed March 7, 2024;

Balfour Beatty Construction, LLC’s Memorandum in Support of its Motion to Require
Library to Elect a Remedy, filed March 7, 2024;

Balfour Beatty Construction, LLC’s Memorandum in Support of Motion to Alter/Amend
the Order Granting Judgment to Library Associates, filed March 7, 2024;

Library Associates, LLC’s Memorandum in Support of its Petition for Attorneys’ Fees and
Costs and Pursuant to the Declaratory Judgment Act, Additional Interest Payments, Past
and Future, as Direct Costs Incurred and for Prejudgment Interest as Provided by Law; and
in Support of Pending Rule 52(b) and 59(e) Motions to Alter or Amend and Make
Additional Findings, filed March 7, 2024;

Balfour Beatty Construction, LLC’s Amended Motion to Require Library Associates, LLC
to Elect a Remedy, filed March 8, 2024;





34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

Balfour Beatty Construction, LLC’s Memorandum in Response to Library Associates,
LLC’s Memorandum in Support of its Petition for Attorneys’ Fees and Costs and Pursuant
to the Declaratory Judgment Act, Additional Interest Payments, Past and Future, as Direct
Costs Incurred and for Prejudgment Interest as Provided by Law; and in Support of Pending
Rule 52(b) and 59(e) Motions to Alter or Amend and Make Additional Findings, filed
March 11, 2024;

Balfour Beatty Construction, LLC’s Motion to Strike Affidavit of Marvin D. Infinger, filed
March 11, 2024;

Library Associates, LLC’s Reply to Balfour Beatty Construction, LLC’s Memorandum in
Opposition to its Petition for Attorneys’ Fees and Costs, filed March 11, 2024;

Revised Affidavit of Marvin D. Infinger, filed March 11, 2024;
Affidavit of Franklin E. Worrell, filed March 28, 2024;

Balfour Beatty Construction, LLC’s Motion in Limine Regarding Hearing on Punitive
Damages, filed April 1, 2024;

Library Associates, LLC’s Filing of Exhibits Pertaining to the March 13, 2024 Hearing,
filed April 10, 2024

Library Associates, LLC’s Supplemental Petition for Attorneys’ Fees and Costs; and in
Addition Other Relief Pursuant to Declaratory Judgment Cause of Action, filed April 10,
2024;

Supplemental Affidavit of Kimberly Bennett Brown, filed April 10, 2024;

Balfour Beatty Construction, LLC’s Motion to Alter or Amend the Order Awarding
Punitive Damages and Election of Remedy Pursuant to Rule 59(e), filed April 22, 2024;

Library Associates, LLC’s Notice of Election of Remedy, filed May 6, 2024

Balfour Beatty Construction, LLC’s Motion to Alter or Amend Pursuant to Rule 59(e),
filed May 9, 2024;

Excerpts from Trial Transcript of September 13, 2021 to December 3, 2021, to include:

Pages: 1-3; 90-164; 215-284; 675-815; 1786-1797; 1843-1892; 1916-2046; 2231-2233;
2299-2331; 2554; 2599; 2607-2613; 2629-2631; 2714-2716; 2759-2761; 2872-2924;
3039-3061; 3835-3837; 3839-3853; 3856-3860; 3901; 3916-3941; 4216-4234; 4275-4296;
4340-4341; 4460-4487.

Transcript of April 2, 2024 Hearing on Balfour Beatty Construction, LLC’s Motion to
Alter/Amend Order Granting Judgment to Library Associates, LLC pages 1-4, 29-38;

Balfour Beatty Construction, LLC’s Notice and Certificate of Mechanic’s Lien, filed
January 25, 2019;





49.

50.

51.

52.

53.

54.

55.

56.

57.

38.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

Balfour Beatty Construction, LLC’s Notice and Certificate of Amended Mechanic’s Lien,
filed July 23, 2019;

Balfour Beatty Construction, LLC’s Exhibit 3;

Balfour Beatty Construction, LLC’s Exhibit 11;

Balfour Beatty Construction, LLC’s Exhibit 12;

Balfour Beatty Construction, LLC’s Exhibit 26;

Balfour Beatty Construction, LLC’s Exhibit 27, only pages 1, 3-12, 23, 47-49, 53, 55, 67;
Balfour Beatty Construction, LLC’s Exhibit 42, only pages 1-2, §;
Balfour Beatty Construction, LLC’s Exhibit 46, only pages 1-2, 18;
Balfour Beatty Construction, LLC’s Exhibit 56;

Balfour Beatty Construction, LLC’s Exhibit 72;

Balfour Beatty Construction, LLC’s Exhibit 81;

Balfour Beatty Construction, LLC’s Exhibit 83;

Balfour Beatty Construction, LLC’s Exhibit 85;

Balfour Beatty Construction, LLC’s Exhibit 111;

Balfour Beatty Construction, LLC’s Exhibit 138, only pages 1-2;
Balfour Beatty Construction, LLC’s Exhibit 141;

Balfour Beatty Construction, LLC’s Exhibit 143;

Balfour Beatty Construction, LLC’s Exhibit 150;

Balfour Beatty Construction, LLC’s Exhibit 151;

Balfour Beatty Construction, LLC’s Exhibit 154;

Balfour Beatty Construction, LLC’s Exhibit 201;

Balfour Beatty Construction, LLC’s Exhibit 202;

Balfour Beatty Construction, LLC’s Exhibit 215;

Balfour Beatty Construction, LLC’s Exhibit 226;

Balfour Beatty Construction, LLC’s Exhibit 231;
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74.

75.

76.

77.

78.

79.

80.

81.

82.

3.

84.

85.

86.

87.

88.

89.

90.

91.

92.

93.

94.

95.

96.

Balfour Beatty Construction, LLC’s Exhibit 255;

Balfour Beatty Construction, LLC’s Exhibit 257,

Balfour Beatty Construction, LLC’s Exhibit 258;

Balfour Beatty Construction, LLC’s Exhibit 261;

Balfour Beatty Construction, LLC’s Exhibit 263, only pages 1-2;
Balfour Beatty Construction, LLC’s Exhibit 292;

Balfour Beatty Construction, LLC’s Exhibit 300, only pages 1-2, 9-12;
Balfour Beatty Construction, LLC’s Exhibit 301;

Balfour Beatty Construction, LLC’s Exhibit 303, only pages 1-4, 16-18;
Balfour Beatty Construction, LLC’s Exhibit 304, only pages 1-2, 10;

Balfour Beatty Construction, LLC’s Exhibit 305, only pages 1-2, 12-13, 42-43, 45, 57-
59, 90;

Balfour Beatty Construction, LLC’s Exhibit 312;
Balfour Beatty Construction, LLC’s Exhibit 350;
Library Associates, LLC’s Exhibit 3;

Library Associates, LLC’s Exhibit 28;

Library Associates, LLC’s Exhibit 35;

Library Associates, LLC’s Exhibit 44;

Library Associates, LLC’s Exhibit 45;

Library Associates, LLC’s Exhibit 114;

Library Associates, LLC’s Exhibit 141;

Library Associates, LLC’s Exhibit 142;

Library Associates, LLC’s Exhibit 143;

Library Associates, LLC’s Exhibit 146-B.





The undersigned hereby certifies, pursuant to Rule 209(c), SCACR, that Appellant’s

Designation of Matter to be included in the Record on Appeal contains no matter which is

irrelevant to the appeal.

April 22, 2026
Columbia, South Carolina

PARKER POE ADAMS & BERNSTEIN LLP

By:/s/ James Lynn Werner

James Lynn Werner, (SC Bar No. 6029)
Katon E. Dawson, Jr. (SC Bar No. 101167)
1221 Main Street, Suite 1100

Columbia, SC 29201

(803) 255-8000
jimwerner@parkerpoe.com
katondawson@parkerpoe.com

Thomas C. Hildebrand, Jr. (S.C. Bar No. 2501)
Robert C. Byrd (S.C. Bar No. 1069)

850 Morrison Drive, Suite 400

Charleston, SC 29403

(843) 727- 2650 (Office)
tomhildebrand@parkerpoe.com
bobbybyrd@parkerpoe.com

Attorneys  for  Appellant,  Balfour  Beatty
Construction, LLC
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master-In-Equity

Appellate Case No. 2024-000788
Case No.: 2019-CP-10-01108

Balfour Beatty Construction, LLC, Appellant,
V.

Library Associates, LLC; and Metropolitan Life Insurance Company, a New York
Corporation, Defendants,

And
Library Associates, LLC, Third-Party Plaintiff,
V.

Lithko Contracting, LLC, Guy M. Beaty, Inc., Bernard MMC, LLC, Gulf Stream Construction
Company, Inc., Precision Walls, Inc., Palmetto Automatic Sprinkler Company, Inc., Cook &
Boardman, LLC, Strong Tower Construction, LLC d/b/a Koch Corporation, Watson Electrical
Construction Co., LLC, Trimark Foodcraft, LLC, Pleasant Places, Inc., David Allen Company,
Inc., Premier Exteriors, LLC, Warco Construction, Inc., Old North State Masonry, LLC, Tom
Rochester & Associates d/b/a Southeastern Architectural Systems, Forton Company, LLC, Low
Country Case & Millwork, Inc., Quantum Coatings, LLC, Balfour Beatty Construction Group,
Inc., Third-Party Defendants.

Of which Library Associates, LLC is the Respondent.

PROOF OF SERVICE

The undersigned hereby certifies that on April 22, 2026, copies of Appellant’s
Correspondence to the Court and Amended Designation of Matter to be Included in the
Record on Appeal were served on all counsel of record via email containing the above referenced

documents to counsels’ individual AIS email addresses:





Walter H. Bundy, Jr., Esquire
M. Brent McDonald, Esquire
Bundy McDonald, LLC

1516 Old Trolley Rd 2nd Floor
Summerville, SC 29485-8209
walter@bundymcdonald.com
brent@bundymcdonald.com

and

John P. Linton, Sr.

Mary Kathleen Linton

Duffy & Young, LLC

96 Broad Street

Charleston, SC 29401
jlinton@duffyandyoung.com

mlinton@duffyandyoung.com

Attorneys for Library Associates, LLC
PARKER POE ADAMS & BERNSTEIN LLP

By:/s/James Lynn Werner

James Lynn Werner (SC Bar No. 6029)
Katon E. Dawson, Jr. (SC Bar No. 101167)
1221 Main Street, Suite 1100

Columbia, SC 29201

(803) 255-8000
jimwerner@parkerpoe.com
katondawson@parkerpoe.com

Thomas C. Hildebrand, Jr. (S.C. Bar No. 2501)
Robert C. Byrd (S.C. Bar No. 1069)

850 Morrison Drive, Suite 400

Charleston, SC 29403

(843) 727- 2650 (Office)
tomhildebrand@parkerpoe.com
bobbybyrd@parkerpoe.com

Attorneys for Appellant Balfour Beatty Construction,
LLC

April 22, 2026

Columbia, South Carolina



mailto:walter@bundymcdonald.com

mailto:brent@bundymcdonald.com

mailto:jlinton@duffyandyoung.com

mailto:mlinton@duffyandyoung.com

mailto:jimwerner@parkerpoe.com

mailto:katondawson@parkerpoe.com

mailto:tomhildebrand@parkerpoe.com

mailto:bobbybyrd@parkerpoe.com








