STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Richland County

R. Knox McMahon, Circuit Court Judge

WILLIAM H. WARNER, JR.,

PETITIONER,
V.
STATE OF SOUTH CAROLINA,
| | RESPONDENT
Appellate Case No. 2013-001274
APPENDIX
WANDA H. CARTER : ALAN _WILSON
Deputy Chief Appellate Defender Attorpey General
South Carolina Commission on Indigent MEGAN HARRIGAN
Defense Assistant Attorney General

Division of Appellate Defense

PO Box 11589

P. O.Box 11549

Columbia, SC 29211-1589 Columbia, SC 29211

ATTORNEY FOR PETITIONER

ATTORNEYS FOR RESPONDENT



[ T3

INDEX
IINDIEX oot eeeeeieeieeeneesetiesestesieestesasessssssenssstosessasssissantesssensssssassnasstersnsnsesnansensesssrestessssneesnsengessnoneesresstonss 1
APPLICATION FOR POST-CONVICTION RELIEF ... 1
RETURN ..ooeerreseeees s sesse e e e e s e et et et e 9
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED AUGUST 17, 2012........... 18
ORDER OF DISMISSAL ..ottt s 34



FORM 5

STATE OF SOUTH CAROLINA ) )
. ) IN THE COURT OF COMMON PLEAS —
RICHLAND
County of ; ‘ ;Ou~((_\(og_ggkf K
William Harvey Warner, Jr. )
Full name and prison number (if any) of Applicant )
) © AMENDED
v. )
) APPLICATION FOR
)
State of South Carolina ) POST-CONVICTION RELIEF
) , :
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applxcant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any faise statement of a material fact therein
may sefve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant wiil be unable to pay the fees and
costs of the proceedings. When the application is completed, the grigipal shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention Not currently detained.

2. Name and location of Court which imposed sentence Richland County General
Sessions, Columbia, SC

3. Name(s) of co-defendant(s) (if any) N/A

4, The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
() 2011-GS-40-02642

®




(©)
The date upon which sentence was imposed and the terms of the sentence:
(@ April 28, 2011

(b) Driver's license suspended (Restricted to and from work)

(c) for six months, court costs and fine

Check whether a finding of guilty was made:
(a) after apleaof guilty Yes.

()  after a plea of not guilty

(c)  after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
No.

If you answered “yes" to (7), list:
(a)  the name of each Court to which you appealed:
i. N/A ,

ii.

iii.

(b)  the result in each such Court to which you appealed: ) | \
i. N/A.

iii.

(c) ‘the date of each such result:

N N/A

it

iii.

(d) . if known, citations of any written opinion or orders en;eréd pursuant to such

results:

i N/A

iil.

If you answered “no” to (7), state your reasons for not so appealing:
(@) Mr. Warner was unaware of the consequences of the plea ‘bargain,

®) particularly as they related to his employment.

2




10.

11.

12.

13.

(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

(2)Mr. Warner is not being held in custody.Mr. Warner believes that
his sentence is subject to collateral attack because the SC DMV
(b) improperly revoked his license under SC Code Ann §56-1-745, which

© had already been repealed and no longer in Veffect at the time he

was gentenced . '
State concslse y and i the same order the facts which support each of the grounds set out

in (10):

(a) N/A

®)

(©

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law?__NO.

(b) - any petition in State or Federal Courts for habeas corpus or post-convictioAns
relief? _NO-

(c) any petition in the United States Supreme Court for certiorari other than"ﬁetitidns,
if any, already specified in (8)? No.

(d)  any other petitions, motions or applications in this or any other Court?

No.

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application: . , ' -
(a) the specific nature thereof:

i. ~ N/A

fii.

iv.

(b)  the name and location of the Court in which each was filed:

-3 N/A

il

iii.

iv.




14,

15.

()  the disposition thereof:
N/A -

il

iit.

(d) - the date of each such disposition:
i. N/A ‘ §

il

iii.

iv.

" (e) if known, citations of any written opinions or orders entered pursuant to each such

disposition:
i, N/A

ii.

iii.

iv,

Has any gmuhd set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
No.

If you answered “yes” to (14) identify:

(a)  which grounds have been presented:

i. N/A .

ii.

iik.

(b)  the proceedings in which each ground was raised:

i N/A

ii.

iii.

Revised 3/2003




16.  Ifany ground set forth in (10) has not previously been pre'sented to any Court, State or

Federal, set forth the ground and state concisel);' the reasons why such ground has not

_previously been presented:
(a) Mr. Warner has served the six month suspended license, and
(b) ‘he did not understand the consequences of the plea until
() now.
17.  Were you represented by an attorney at any time during the course of:
(a)  yourarraignment and plea? Yes. |
(b)  yourtral, ifany? Yes.
()  your sentencing? YeS.
(d)  your appesl, if any, from the judgment of conviction or the imposition of
sentence? NO-
{e) - preparation, presentation or consideration of any petitions, mdtions or

applications with respect to this conviction, which you filed?
Yes only as to the current petition. No to all others.

18.  If you answered “yes” to one or more parts of (17), list:

(a)

i.

ji.

iii.

®)

ii.

iii.

the name and address of each attorney who represented you:
Mark A. ‘Sawyer, Jr. as to 17(a}), (b), and (c)

Richland County Judicial Center

1701 Main St. Columbia, SC 29201

R. Patrick Martin with the Lazenby Law Firmas to 17(e)

134 Oakland Avenue, Spartanburg, SC 29302

the proceedings at which each such attorney represenied you:
Pre-trial as to Mark Sawyer, Jr.

In the preparation of the present petition as to

R. Patrick Martin

Revised 3/2003




19.  State clearly the relief you seek in filing this applicaﬁon:

I wish for the State to remove the suspension of my driver's

license from my record so that I can resume employment .

20.  Are you now under sentence from any other court that you have not challenged?

No.

Revised 3/2003




Respectfully submitted,

December 22, 2011

ik 74/
R Patrick Martin

LAZENBY LAW FIRM, LLC
134 Oakland Ave. (29302)
Post Office Box 6099
Spartanburg, SC 29304

Phone: (864) 804-5050

Fax: (864) 804-5051

Email: patrick@lazenbylawfirm.com

ATTORNEY FOR APPLICANT




STATE OF SOUTH CAROCLINA
COUNTY OF RICHLAND

William H. Warner, Jr.,
Plaintiff,

v.

* State of South Carolina,

Defendant(s).

I, the undersigned, hereby certify on December 22, 2011, a true and correct copy of the
Amended Appliéation for Post-Conviction Relief was served via US Mail upon Brian Petrano, Esq.,

by mailing to:

Brian T. Petrano, Esq.

S.C. Attorney General's Office
PO Box 11549 -

Columbia, SC 29211-1549

L N N S St N e N N N N N N N’

IN THE COURT OF COMMON PLEAS

CASE NO: 2011-CP-40-5587

CERTIFICATE OF SERVICE

JZ: Holmen, Paralegal

L Y LAW FIRM, LLC

PO Box 6099

Spartanburg, SC 29304

134 Oakland Ave. (29302)

Phone: (864) 804-5050

Fax: (864) 804-5051 _
Email: alan@lazenbvlawfirm.com

ATTORNEY FOR APPLICANT




STATE OF SOUTH CAROLINA )
)  INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
WARNER William H - ) 2011CP4005587
# NI, ;
)
Applicant, ) Ve 2
) Lo 2
v. ) RETURN ox T My
_ e 1 z
) oy © o
State of South Carolina, ) g - 03
) O = = Z
Respondent. ) o 2@ =2
) 2 %
™

3
The Respondent, making its Return to the application for post conviction

relief (PCR) filed August 23, 2011, would respectfully show this Court:!

L
_The Applicant is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the Richland County Clerk of
Court. The Applicant was represented by Mark A. Sawyer, Esquire. On April 28,
2011, following a guilty plea, the Applicant was sentenced by The Honorable Caroline

W. Streamer. The Applicant had been iﬁdicted and/or convicted of the following:

1

http:/iwwwd.rcgov.us/publicindex/PlCaseDetails.aspx?County=40+&Casenum=2011CP4005587&CourtType=G&CaseType=Civil
&CourtAgency=40002

WARNER William H - State’s Return - (2011CP4005587)
Page 1 of 7



Poss. of Mar'ijuana. over an ounce - (2011-GS-40-2642). The Applicant is NOT currently

incarcerated.

IL.

Attached herewith and incorporated herein are the records of the. Richland

County Clerk of Court regarding the subject conviction(s), the Applicant's records

from the South Carolina Department of Corrections, and the trial transcript, and

the Applicant’s applicable direct appeal files.2 The Respondent reserves the right to
amend this Return upon receipt of any relevant materials or submit an amended

Return to reflect any amended allegations and/or to provide a more detailed

:procedural history.

Direct Appeal

The Applicant did not appeal his conviction and/or sentence .

The application for post conviction relief (PCR) was filed August 23, 2011. Through
appointed counsel, an amended épplication' was filed on or about Decembe'r 22,

2011.

III.
For the purposes of this Return, the Respondent interprets each of the

Applicant’s allegations to be claims that he received ineffective assistance of

2The transcnpt has not yet arrived, if one is even ‘available,
WARNER William H - State’s Return - (201 1CP4005587)
Page 2 of 7



counsel. The Respondent contends that the Applicant's trial counsel rendered

adequate assistance and provided representation within the range of competence _

required by attorneys in criminal cases. See Butler v. State, 286 S.C. 441, 334
S.E.2d 813 (1985).

In a post-conviction relief proceeding, the Applicant bears the burden qf
proving the allegations in their» application. Id. Where ineffective assistance of
counsel is alleged as a ground for relief, the Applicant must prove that "counsel;s
conduct so undermined the proper functioning of the adversarial process that the
trial cannot be relied upon as having produced a just result." Strickland v.

Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler

334 S.E.2d 813.

The proper measure of performance is whether tﬁe attorney provided
representation within the range of competence required in’ criminal cases. The
courts presume that counsel rendered adequate assistance and made all significant
decisions in the exercisel of reasonable professional judgment. Strickland, 80
L.Ed.2d 674. The Applicant must overcome this presumption in order to receive
relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance
of counsel. First, the Applicant must prove that counsel's ‘performance was
deficient. Under this prong, attorney performance is measured by its
"reasonableness under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at

WARNER William H - State’s Return - (2011CP4005587)
Page 30of 7
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625, citing Strickland. Second, counsel's deficient performance must have
prejudiced the Applicant such that "there is a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding would have been

different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable probability

is a probability sufﬁcifent to undermine confidence in the outcome of the -trial.
,!‘ghnggn v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). Even with respect to guilty
plea counsel, the applicant must show that there is a reasonablé probability that,
bup for counsel's alleged errors, he would not ‘have pled guﬂty and 'woul<d have
insisted on going to trial. Hill v. Lockhart, 474 U.S. 52 (1985)c

The Respondent submits that the Applicant cannot -satisfy either
requirement of the Strickland ‘_test. However, the‘ allegation of ineffective assistance
of counsel probably raises questions of fact that cannot be conclusively refuted by
the record.? The Respondent requests an evidentiary hearing to fully

resolve this issue. See Sharper v, State, 279 S.C. 264, 305 S.E.2d 247 (1983).

v.
Each and every allevgat;lon contained within the application not hereinbefore
either expressly admitted, qualified or explained is hereby denied. The Respondent
therefére requests that this Court convene an evidéntialjy hearing solely on the

issue of ineffective assistance of counsel. As to all other allegations, the Respondent

3 The potentially issue(s) of fact are mosﬂy_ legal issues as to whether 8.C. Code § 56-1-745 was applicable as amended at the -
time of the Applicant's conviction. The issue of fact will be what counsel advised or should have advised the Applicant regarding
the amended nature of S.C. Code § 56-1-745.

WARNER William H - State’s Return - (2011CP4005587)
Page 4 of 7




moves for summary dismissal pursuant to S.C. Code Ann. § 17-27-70 on the basis
that there is no genuine issue of material fact which would necessitate an eviden-
tiary hearing and that those allegﬁtions should be dismissed as a matter of law.

The Applicant has submitted a motion for summary judgment. The
Respondent agrees with the Applicaht's motion that it does appear that the essence
of this case is a legal issue, i.e. the applicability of the amended version of S.C. Code
§ 56-1-745. The Respondent will await this Court's ruling if an expedited hearing is
warranted. The Respondent takes this opportunity to préffer a potential exhibit at

~ the hearing regarding this issue (exhibit "D" is pasted on the following page):

WARNER William H - State’s Return - (2011CP4005587)
Page 50f 7
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1613 SLMTER STRERY, MATE 300
FRIERSON COLLAEA, SOUTH
omEcTOn CARGUNA 28301
TREMCONR: 9ol) Y1900
FAX: (302) 301208
LA AR (R
MEMORANDUM
10: Magistrates and Municpal Judges
FROM: Robert L. McCurdy, Assistant Director

RE:
:

DATE:

yet assigned) repeaiing §56-1-745, which required that 3 defendant’s driver’s license be
suspended upon conviction of a controlled substance viokation, The 84l Is effective on April 12,

date, Therefore, any qualifying charges pending prior to Apeil 12, 2011, are, upan conviction,
subject to a driver’s license suspension, In your courts, the only qualifying charge would be
simple pussession of marikana or hashish, §44-53-370{d){4). You may view this legislation in its

entirety at  the following  Hnk:  hitp://www.scstat A0V .

this Office.
RUM/mhb

” $outh Carolina Court Administration
South Carcling Sugreme Court :

Lolumbia, South Carolina

New Legistation: Driver’s License Suspension

Aprii 15, 2011

On April 12, 2011, Governor Haley signed into law House Bill 3668, R. 30 {Act No, not

Should you have questions comeming this matter, please do not hesitate to contact

EXHIBIT D

WARNER William H - State’s Return - (2011CP4005587)
Page 6 of 7 '




V.

WHEREFORE, having made its Return, the State requests that an
evidentiary hearing be held. The Respondent will coordinate with the
Applicant’s attorney who is, according to the Respondent’s file, D. Alan

| Lazenby, Esquire regarding when the hearing should be set.+
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

BRIAN T. PETRANO
Assistant Attorney General

By: i
A NEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
. etrano@scag.gov
January 3, 2012

1 The current PCR Roster for the 5% Circuit is available at http:/iwww.scag.govicriminal-litigation/postcenvictionrelief
WARNER William H - State’s Return - (2011CP4005587)
Page 7 of 7 '
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ALAN WILSON
ATTORNEY GENERAL

Tuesday, January 03, 2012
Clerk of Court - Richland County
Jeanette W. McBride
PO Box 2766
1701 Main Street, Room 205
Columbia, SC 29202

Re: PCR. (2011CP4005587) - WARNER William H, NI v. State

Richland County Clerk of Court:

“Enclosed for filing is the State’s Return in the PCR matter for:

WARNER William H, NI v. State
(2011CP4005587). 4

Thank you for all of your assistance in this matter,

Brg EE Petrano

Assistant Attorney General
rano@scag.gov

Enc.
cc. D. Alan Lazenby, 134 Oakland Avenue , Spartanburg, SC 29302

REMBERT C. DENNIS BUILDING *  POST OFFICE Box 11549 ¢ CoLumBIA, SC 29211-1549 ¢ TeLEPHONE 803-734-3970 »  FacsiMiLE 803-253-6283




STATE OF SOUTH CAROLINA ) :
_ ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) '
)
WARNER William H - ) 2011CP4005587
# NI, ) |
)
)
Applicant, )
: )
V. ) CERTIFICATE OF SERVICE
)
State of South Carolina, )
)
Respondent. )
) S e

~ 52 =

. oZ & =2

1. | am an employee of the Respondent in the above-captioned action. n': = :‘_'];

1. Regular communication by mail exists throughout the State of South G&;almg,anmg

that this is a proper circumstance of service by mail. mz x _D%

=
—
2. | have this day served a copy of the a letter in the above-captioned mat@ fBthe

following person(s) by routing the same to the United States mail, postage Prepaid:

D. Alan Lazenby, 134 Oakland Avenue , Spartanbufg, SC 29302

DATED January L 2012.

W

Jean R. Indriago

egal Assistant

17



H i
} !
S

| WILLIAM H. WARNER,

STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) CASE NO. 2011-CP-40-5587

Plaintiff,

-vs- TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,

Defendant.

e e e e e e e N e e e e

August 17, 2012
Columbia, South Carolina

BEFORE:

THE HONORABLE R. KNOX MCMAHON, Judge

|aPPEARANCE S:.

PATRICK MARTIN, Esquire
Attorney for the Plaintiff

ROB CORNEY, Esquire
Office of the Attorney General

|Attorney for the Defendant

KRYSTAL J. SMITH
Court Reporter
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AUGUST 17, 2012

(WHEREAS this matter was scheduled for a post-conviction
relief hearing, the applicant appearea along with his
counsel of record. The hearing began at 10:38 a.m.)

MR. CORNEY: If I may approach, Your Honor?

THE COURT: Yes, sir.

MR. CORNEY: 1I’1l1 bring you the packet up on Mr. William
Warner. |

THE COURT: All right. All right. Yes, sir?

MR. MARTIN: Your Honor, I also have theAmemorandum of
law with some law attached to it.

THE COURT: All right. Thank you. All right, Mr.
Attorney General? ‘

MR. CORNEY: Yes, sir. May it please the Court, Your
Honor. This is the PCR of William Warner, Docket Number 2011-
CP-40-5587. Mr. Warner had a warrant iésued_for his arrest on
March 15, 2011, in Richland County for the charge of

manufacturing marijuana. He appeared April 28

, 2011, at the
Richland County Genera; Sessiéns Court befére the Honorable
Benjamin Byrd, where he waived presentment to the grand jufy
on one count of possession of marijuana over one ounce and
pled guilty. He was sentenced to six months imprisonment or a
$300 fine at that point in time.

He filed a PCR application August 23", 2011, and amended

that application December 227%, 2011. I believe he has an

23-
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11

12

13
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20
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24

25

21

issue with a suspension of a driver’s license that he’s
bringing before the Court, Your Honor. He is represented
today by Mr. Patrick Martin and we are prepared to go forward.
THE COURT: All right. Thank you. Mr. Martin?
MR. MARTIN: Yes, Your Honor. As a preliminary matter,

we filed a motion for summary judgment. I believe we could

|possibly resolve this without testimony today as most of our

claims are resolving -- are revolving around whether a statute
remained in effect at the. time of convictioﬁ.

THE COURT: All right.

MR. MARTIN: If Your Honor would like to hear the
argument?

THE COURT: Certainly.

MR. MARTIN: Your Honor, on March 15%, 2011, Mr. Warner
was charged with possession of marijuana in excess of one
ouﬁce, as the solicitor has told-you, and on April 12,
Governor Haley repealed the statute under Title 15, Chap£er 1,
éection 745, and i’ll refervto that as the driver’s license
statute. That statute required that énybody convicted of a
drug offense had their license suspended for a mandatory six
months.

8th

But Mr. Warner was not sentenced until April 28", sixteen

days after the statute was repealed and our basic aigument,
Your Honor, is that 56-1-745, the driver’s license statute,

says that it only applies to someone convicted of a drug

~4-
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10

11

12

13

14

15

16 .

17

18

19

20 -

21
2
23
24

25

possession crime. At the time that Mr. Warner was convicted,
this statute was no longer in effect.

Now, it had a savings clause in there, but it wés only as
to pending criminal prosecutions and Mr. Warner was' not being
prosecuted under the driver’s license statute. He was:
prosecuted under the possession. charge. And so we}believe
that the statpte had expired ;r been repealed at the ‘time of.
sentencing and the State did not have the ability to sentence
Mr. Warner to the driver’s license suspension.

'Accordingly, Your Honor, we’re not asking for a new
trial. We’'re just asking that the Court remove the éuspension
from Mr. Warner’s record so that he can‘then have a better
chance of getting employment. Hé's.already served the
sentence. He’s just hoping to clean his record.

~ THE COURT: All right. Thank you, thank you very much.
Yes, sir?

MR.. CORNEY: Yes, sir, Your Honor. This was under South
Carolina Code Section 56-1-745. That was where thé;suspension
of the driver’s license came into play. .It was repealed by
the 2011 Act Nﬁmbér 13, which as counsel has said was signed
into effect by Governor Haley on April 12%®, 2611. Section Two
of the Act did have a savings'clausevnoting that the law would
still apply to charges pending prosecution at the time the act
was signeq into effect.

Thereafter, Your Honor, the South Carolina Court

-5-
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11

12

13

14

15

16

17

18

19

20

21

22
23

24

25

23

Administration -- and I don’t mean to cite this as a -- as.
binding law of any -- of any kind, but just to give you a
little bit of background, the South Carolina Court Admiﬁ -
Court Administration issued a memorandum on April 15%, 2011,

to the magistrate and municipal judges in the state -- this

was three days after that statute was repealed -- essentially

advising them to the change saying any qualifying charges

pending prior to April 12t

, 2011, are upon conviction subject
to the driver’s license suspension under the old law, saying
that anything that was pending at the time this new statute
came into effect are subject to the old law.

Based on the Richland County Clerk of Court’s online
database, the applicant was arrested March 15, 2011. The
charge was received by the General Sessions Court March 28,
2011, and therefore, the charge was pending at the time that
this act was repealed April 12“2 2011, and the State would
submit that under the savings clause and the interpretation
obviously that the courts were using, at least at the
magistrate and municipal court levéls, this was -- he -- he
was subject‘to the prior law.

We -- we’ve spoken with the South Carolina Department of
Motor Vehicles. They say they take the same stance on that

regard, so that would be the stance that we would submit to

the Court that this was the effective law at the time and he

was -- properly had his license suspended, Your Honor.

~6-
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11
12
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THE COURT: What -- why is this in a PCR?‘

MR. CORNEY: And, Your Honor, and that was'something
aétually I wanted to touch on is I don’'t even know that this
is a proper action to be broﬁght in a post—convictioh relief
setting. I mean I guesé if it’s —-- if it’s some sort éf newly
discovered evidence or some sort of constitutional issue,
which I don’t think it is, I don’t know that it’s a.proper
subject to be brought in a post-conviction relief action |
regardless, and so I would submit that to the Court and I have‘
that in my notes to actually bring to' the Court’s:attention.
So I'm glad you mentionéd it.

I mean post-conviction relief is the setting for

| constitutional deprivations that occur during trial or mostly

under El-Shabazz mainly ineffective assistance of counsel
claims. There are some that fall outside.of that under the
statute obviously, but i'would submit thé%’s not a proper PCR
claim and even on the merits it fails as he was proper;y
sentenced, Your Honor.

THE CQURT: Yes, sir?

MR. MARTIN: Yes, Your Honor. I don’t have a copy. I
can pass up my only copy of the statute 17-27-20, which says a
person who has been convicted of or sentencedbfor‘avcrime who
claims that the sentence -- item number three, that the
sentence exceeds the maximum authorized by law. Théf is the

ground on which the PCR was founded, Your Honor, is that the

=7 -
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Court sentenced him to somethiﬁg that the Court was not
authorized by the legislature to do at the time and ---

THE COURT: I doﬁ’t believe that’s part of the sentence.

MR. MARTIN: Your Honor?

THE COURT: Even in his épplication, he’s got the date
which sentence was imposed and the terms of the sentence,
5(c), for six months and court costs or fine. I mean he -- he
-— I'm not saying it’s not a venue fault. Please don’t get me
wrong. I’ve heard cases in non-jury motion matters where, for
example, anrindividual has had a history of DUIs and was
trying to get his license back after a period-of time and, of
course, the Department has notice. Usually there’s an AG
that’s assigned to motor vehicles -- Department_of Motor
Vehicles that deals with that.

MR. MARTIN: As an additional ground, Your Honor, whether
this is or is not a proper forum, Mr. Warner’s attorney did
not tell him that prior to the hearing. We‘can introduce
testimony to that effect, but I think that the fact the law
was being repealed and he might have é defense to it in the
first place is something that would fall within the normal
ambiﬁ of effective counsel and failing to do so would
constitute ineffective assistance of counsel.

THE COURT: All right. Well, if you want to call some
witnesses, you may certainly do so, if that’s what you want to

do.
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MR. MARTIN: Your Honor, i would call Mr; William Warner
to.the stand.

THE COURT: Okay.

MR. CORﬁEYE Your Honor, just for purposes of the record,
I would just object to an amendment at this point in tiﬁe;
Ihat wasn’t the allegation brought forth in his application.
There —-- he’s amending the allegatidn to esSentially fit
within the purview of thé Court. Hé-alleggd essentially trial
court error iﬁ giving him the unconstitutional.sentence and
that would be azdirect appeal issue that he should have raised
in a different forum. So the State would just object to the
amendment of ﬁhe'appliéation at this time, Your_Honor}

IHE COURT:: Well, he’s got on answer 9(a) that Mr.IWarner
was unaware of the consequences of the plea bargain,
partigularly as it. relates to his.employmént. You may call
your witnesses. Come around and be sworn, please, sir.

THE BAILIFF: Place your left hand on the Bible and.raise
your right hand and face the judge. |

THE CLERK: Do you swear or affirm the testimony you
shall give this Court to be the«truﬁh, the whole truth, and
nothingfbﬁt the truth, so help you God? |

'THE APPLICANT: I do.

THE CLERK: Please have a seat thére, sir, and'étate your
full name for the‘record énd spell your last.

THE APPLICANT: My name is William Harvey Warner, W-A-R-

9o _ )
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- _WILLIAM H. WARNER — DIRECT EXAMINATION BY MR. MARTIN

N-E-R.
WILLIAM H. WARNER, being first
duly sworn, testifies as follows:

DIRECT EXAMINATION

BY MR. MARTIN:

Q: Where are you from, Mr. Warner?
A: From South Carolina.
Q: South Carolina? Where do you live right now?

A: 4600 Fort Jackson Boulevard.

Q: And why are you here today?

A: I'm trying to get my MVR cleared up so I can get a job.
I mean a regular job instead of just piece-mealing part-time
jobs together.

Q: Why are you unable to get a job right now?

A: Everybody checks your MVR now and if there’s anything on
it at all, they won’t hire you.

Q: And whét are they finding on the MVR?

A: .The -- the drug conviction charge.

Q: All right. When were you convicted -- or when were you

arrested for the drug charge?

A: March of last year! I don’t know-the date.

Q: And when -- when did YOu pléad to that charge?

A: Late April.

Q: Now, in-between the timeAthat you were arrested and when

you pled, who was your attorney?

-10-
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WILLIAM H. WARNER - DIRECT EXAMINATION BY MR. MARTIN )
A: Mr. Sawyer. ‘

Q: And what contact did you have with Mr. Sawyer during that
time? |

A: We had a couple of meetings.

Q: At what point in time did Mr. Sawyer tell you that the
law you’re possibly going to be senteﬂced under would be
repealed?

A: He didn’t.

Q: Had you known the law might be repealed, would you have

pled at the time?

JAr - No.

MR. MARTIN: No further questions for this witness, Your
Honor.

THE COURT: Mr. Attorney General?

MR. CORNEY: No questions for this witness, Your Honor.

THE COURT: Thank you. You may step”aown. You may step
down, Mr. Warner. All fight. You may call your next witness.

(Whereupon, the witness leaves the étand at 10:54 a.m.)

MR. MARTIN: You; Honor, I believe that will be it for
the plaintiff’s case.

THE COURT: All right. Mr. Attorney General?

MR. CORNEY: Your Honor, I don’t believe I have any
witnesses to cail, juSt a small, short, brief closing
argument.

THE COURT: All right. I’11 be glad to hear from you,

-11-
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Mr. Martin.

MR. MARTIN: Yes, Your Honor. Again, Mr. Warner was
prosecuted for drug possession under statute 44-53-370. He
was not prosecuted'undér the driver’s license‘stétute and I'11
direct Your Honor’s attention to Exhibit “A” to the
memorandum. It’s a copy of statute -- the drivet’s license
statute, 56-1-745, and “A” readg, parégraph'A: ‘'The driver’s
license of a person convicted of a controlled substance
violation.

At the point in time when Mr. Warner was convicted, this
statute had been repealed and to allow Mr. Warner’s conviction
to stand is to allow this law to last'past the time the
legislature said to take it off the books. The legislative‘
history, Your Honor, is attached, the Westlaw réference as
Exhibit “B”, and from the state legislature is on Exhibit “C”.

Our argument, Your Honor, is that the statute was not in
effect and to allow it to conﬁinue to be in effect wheﬂ thgre
was no pending criminal prosecution under it would be unfairly
exténding'the law and I believe it should be set aside as a
matter of law.

THE COURT: All right. Thank you, thank you very much.

Mr. Attorney General?

MR. CORNEY: Yes, sir, Your Honor, just -—- and I forgot
|that T had these in there. This is just a —— if I could hand
this up to the Court -- just a copy of the language that was

~12-
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brief, thé bill which is already included in the brief as
well, if I could possibly hand those out:

"The only things I wanted to hand up, Your Honor, if I
may, are just a memorandum that I just -- that I briefly
referenced earlier from South Carblina'Court Administration to
the municipalAcourté and judges that we received from the
Department of Motor Vehicles regarding this statute -- you can
keep that copy if you want to -- and then just a copy of the
Richland County public.index seéfch éhéwing when Mr. Warner’s
charges were receiveq by the General Sessions Court; If T may
approach, Your Honor? |

THE COURT: Yes, sir.

MR.‘CORNEY; There’s two thinés I wént to make part of
the‘record. This is the memorandum to. -- the memorandum to
the municipal court judges and magi§trate judgeé regarding
that repeal of the law gnd then a copy of his clerk’s online
records.

And, Your Honor, the State would submit that either way
this claim fails. Mr. Warner’s testimqﬁy was clear. His
complaint is that Mr. Sawyer didn’t advise him of the repeal
-— I mean that his license could be —- or that his license
would be suspended as a result of him entering this pleé'to
the marijuana possession charge and the State wbuld submit.

that that’s a collateral consequence of the plea. It doesn’t

-13-
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flow directly from the plea. The direct sentence is -- the
direct sentence that flows from that was his six months or
$300 fine.

The suspension of a driver’s licensé is a collateral
consequence and I don’t have the law in front of me, Your
Honor. 1I’d be happy to submit a brief on this behalf, but
it”s my understanding the law -— the State would submit that

the law is very clear that counsel does not have to advise a

defendant of collateral consequences not flowing directly from

the conviction and I would submit that this suspension of

driver’s license is a collateral consequence.

Mr. Sawyer was not ineffective in failing to advise him

of the collateral consequence not flowing directly from the
plea he enteréd, Your Honor. So I would ask you to deny this

|application for post-conviction relief. .

And just on another note, I believe that any allegation
that he was improperly sentenced or unconstitutionally -

sentenced under a repealed sentence is a trial court error

that needs to be raised on direct appeal. It’s not proper at

a PCR.
THE COURT: Thank you.
MR. CORNEY: Thank you very much, Your Honor.
THE COURT: Mr. Martin, anything further?
MR. MARTIN: A brief rebuttal, Your Honor, just to the

fact that even the State is using the collateral term to

-14-
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reference the sentence. It was not a pending criminal
prosecution at the time, which would bring in the savings
clause. They’re saying this was a collateral sourée( not a
pending criminal prosecution as I understand it to say and,
accordingly, the law should be repealed and should be of no
effect to Mf. Warner.

THE‘COURT: All right. Thank yoﬁr thank you very much.
Submit proposed orders within fifteen days.

MR. CORNEY: Thank you, Jﬁdée.

MR. MARTIN: Thank you, Your Honor.

THE COURT: Thank you. Good luck to you, Mr. Warner.

THE APPLICANT: Thank you,_sir.

(Whéreﬁpon, the proceedings end at 10:54 a.ml)

——- END REQUESTED TRANSCRIPT ---

-15-
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STATE OF SOUTH CAROLINA )
) CERTIFICATE

COUNTY OF FLORENCE )

I, the undersigned, Krystal J. Smith, Official Court
Reporter for the Twelfth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate, and complete Transcript of Record of all the
proceedings had and evidence introduced in the hearing of the
above captioned cése, relative to appeal, ?n the Court of
Common Pleas for Richland County, South Carclina, on the 17th
day of August, 2012.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

56\4/\0(_5&709 J .St

Court Reporter

Florence, South Carolina

July 3, 2013
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STATE OF SOUTH CAR

courror_ P Jxlw/)

IN THE COURT OF GENERAL SESSIONS

— S

STATE INDICTMENT/CASE#: 90!{ &rIQ D& D
H}//u Wty Vo M7 ;135/0/

AR ) Daie of Ofiense: 3./9- 17

Pace: Sex: Age. }  S.C.Codefk: 4 L3 - 320 CMCD

DOB: SS¥: }  CDRCodet: /4 /

Address; ) _

City, Staie, Zio: ) SENTENCE SHES

DL# SID# - )

in dispagjtion of the said indictment comes now the D=tondam who was {J CONVICTED OF or;[Z) PLEADS
0SS AL L b s D (L

in wolauon ol § 94/ f; 770 (ZY}Q of tne S.C. Code-of Laws, bearing COR Codz (2 7? -
X NON-VIOLENT (JVIOLENT [ SERIOUS [JMOST SERIOUS [ Mandatory GPS 0 §17-25

(CSC wiminor 1 of Lewrd Act)

The charge is: [As Indicied, {J Lesser Included Oﬁense, g Defendani Waives Pressntment to Grand Jury {\// /v(o“r"’\cant initial)
Tne pleais: [ Without Negoiiations or Recommencatian, [ ] Negotiated Sentence, (3 Recommendatigr'by the Siate. .

M g T e IR ey

olfcifor SC Bar# Defendant Attorney for Defendant . SCBar¥
WHEREFORE, the Defendant, is committed ipthelJState Department of Corrections, [JCounty Detention Center,

for a geterminaie term o ears of [_] under the Youthfut Offender Act not to excesd
; provided that uoon the service of

yeérs
days/montns/vears and/or cayment
of § ; plus costs and assessmenis as applicable*; the balance is suspended with probation for

months/years éqd subjact to South Carofina Department of Probatian, Parole and Pardon Services standard conditions of probation

which are incoporaied by reference. _

) CONCURRENT ai [JCONSZCUTIVE o sentence on:

(] The Defendantis to be given credit for time served pursuan‘ {0 8.C. Code §24-13-40 to be calculated and applied by the State
Department of Comections.

{1 The Dafendant’s to be placed on Central Registry of Child Abuse ang.Neglect pursuant to S.C. Code §17-25-135.

andl{or fo pay a fine of

SPECIAL CONDITIONS:
[] RESTITUTION: ] Deferred [} Def. Waives Hearing:[J Ordered TUR
Totall ¢ plus 20% fee: S daysfhours Public Service Employment
Payment Terms: Obiain GED '
] set by SCOPPPS Attend Voc. Rehab. or Job Corp.
: ’ May serve WI/E beginning
Recipient.” Substance Abuse Counseﬁng (&)

“Fine: $ Random Drug/Alcohol Testing [ e
§1£-1-206 (Assessmenis 107.5%) $ Fine may be pd. in equal, consecutive weekly/monthly
§14-1-231(A)(1) (Conv. Surchargs) $100 s pmts. of § _ Beqinning
§14-1-211(A)2) (DUl Surcharge) 8100 s 5 paid io Public Defender Fund
§56-5-2995 (DU Assessment) 2 % Otner:

§56-1-289 (DUI Breath Test) SSOQ $ $25 ¢

§35.13 (Public DeflProb) $25 g

§73.2, 18 TP (Law Enforce. Funding) $25 §

§33.7, 1B TP (Drug Coun Surcharge) $100 s :

§50-21-114(BUI Breatn Test Fee) $30 s .

§56-5-2842(J) (Venicle Assessment) $40/ca 3 ) Appointed PD or appainted other counsel, §25,13 TP
3% 10 County (if paid in instalimentis) s {3 Requires S500 be paid to Clerk ourmg probatio
§80.11 TP ( JA Surcharge) 85 %

TOTAL . -

Cierk of Courl/ Deputy Clerk Judge Code:

Seniance Date:

SCCA/217 (03.2009)



