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MEMORANDUM IN SUPPORT OF MOTION FOR NEW TRIAL OR RULE 60 (b)
RELIEF

1. INTRODUCTION

Comes now, the Petitioner,Robert Earl Dillard, byand through

this Memorandum in Support of his notice and motion for new
trial or in the Atlternative to Reopen Post-Conviction Relief
Proceedings Pursuant to Rule 60 [b] of the South Carolina RULES
of Civil Procedure. The Petitioner Respectfully Submits that

his Conviction and sentenced must be revisited in Rowell v,
State (2024). which directly governs the facts and Circumstances
of his case.

ii. BACKGROUND AND PROCEDURAL HISTORY

The Petitioner was Convicted in 1995 in the Court of General
Sessions for Double Murder and was Sentence to two life sentence
imprisonment and Following his Conviction, Mr. Dillard filed

a motion for New Trial and later a post-Conviction relief (PCR)
Application, both of which were denied.
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As a result, on May 25, 1999, applicant filed a second PCR
(99-CP-39-0406) pursuant to Austin v. Stake, 409 S.E.2d 385
(1991). On August 28, 2000, an evidentia&y hearing was held
before the Honorable John W. Kittredge. Applicant was
represented by John D. Jorge, Esg. By order dated Augqust 29,
2000, Judge Kittredge granted applicant a belated appeal from the

denial of his first PCR application (97-cP-39~0826).
On March 21, 2002, the SC Supreme Couctt entered an ordecr

granting the petition for writ of —certliorari from Judye

Kittredyge's order, and upon review of Judgye Patterson's order

denied writ of certiorari. Dillard v. StaQe of SC, order (SC

S.Ct. March 21, 2002).
On August 6, 2002, applicant filed a third (technically his

second) PCR (02-CP-39-1217). The applicant raised the following

grounds:

(1) After—-discovered evidence of solicit?c's knowiny use of
perjured testimony. |
(2) Denial of due process by trial Judyge's definition of

"reasonable doubt".
(3) Applicant's murder indictment(s) was not lawfully

presented by a grand jury for trial of his case(s)-

On July 28, 2003, a motion hearing was held before the
Honorable John C. Few. The applicant was represented by Cheree
Gillespie, Esqg. On August 19, 2003, Judge ?ew issued an order
denying the PCR application as untimely and syccessive. A timely
appeal was filed on applicant's behalf. W

On September 24, 2006, the Court of Appegls issued an order
denying the Johnson petition; Dillard v.| State, (SC App.

September 27, 2006). A timely petition was fPled on Januacy 29,
2007, the Court of Appeals denied the reheariny. On April 24,
2007, petitioner filed a writ of certiorari to the SC Suprewe

Court. The Supreme Court denied the writ.



STATEMENT

Petitioner Robert Earl Dillard was convicted of two counts of murder during
the March 1995 term of the Pickens County General Sessions Court before the Hono—
rable Frank P. McGowan, Judge and jury. He was represented by Richard H. Warder,
Esq. Following petitioner's conviction, Judge McGowan sentenced him to twocon-
secutive life sentences. Petitioner anpealed, but his convictions and sentences
were affirmed. See State v, Dillard, Op.No.97-MO—012(S.C.Supp.Ct. filed February
11, 1997). App.pp. 1-691,

On October 30, 1997, petitioner filed an application for Post-Conviction Re-
lief (PCR). On September 21, 1998, an evidentiary hearing before the Honorable
Larry R. Patterson, at which petitioner was represented by Scott D. Robinson, Esq.
By order datedFebruary 17, 1998, Judge Patterson denied the application. PER, and
PCR counsel did not appeal. App.p. 726.

On May 25, 1999, petitioner filed an Austin petition. On August 28, 2000,
an evidentiary hearing was held before the Honorable John W. Kittredge, at which
petitioner was represented by John D. Jorge, Esq. By order dated August 29, 2009,

Judge Kittredge granted petitioner a review pursuant to Austin v. State. App.p.

720,

On August 6, 2002, petitioner filed a second PCR application. A motion hear-
ing was held on July 28, 2003, before the Honorable John C, Few, at which petitiloner
was represented by Cheree Gillespie, Esq. App.pp. 724-731,

On August 19, 2003, Judge Few issue an order denying petitioner's application
on the ground that it was untimely filed. App.pp. 735-739,

Petitioner appealed. This motion and petition follows.



STANDARD OF REVIEW

In Aice v. State, 409 S.E.2d 392 (SC 1991), a case addressing

an exception to procedurally barred claiws, the SC Supreme Court
held that "finality must be realized at some point in order to
achieve a simblance of effectiveness in dispensiny justice... at
some point judicial review must stop, with only the very rarest
of exception. When the (judicial) system has failed a defendant
and where to continue his imprisonment without a review would
amount to a miscarriagye of justice." In addition, the Court has
held that "a defendant's filing of four PCR actions, one of which
was successful, was not —repetitive, nuerous, or totally
frivolous, and thus defendant was not subject to strict
restriction on future filings. Williawms v. State, 583 S.E.2d 52
(sc 2003).

As shown above, the applicant has previously prevailed in a

PCR action (99-CP-39-0406) pursuant to Williams, infra. He will

now present the following aryuments for entitlement to review

under the miscarriage of justice standard under the holdinyg in

Aice, infra.

ARGUMENT

I. THE APPLICANT SUFFERED A MISCARRIAGE OF JUSTICE WHEN HE WAS
CONVICTED OUPON A STANDARD OF GUILT BELOW THAT REQUIRED BY THE
FOURTEENTH DUE PROCESS CLAUSE (Alternatively, applicant raised

this ground under ineffective assistance of counsel).

. The applicant submits that the record of his trial shows that
after the jury found him guilty, he discovered that duriny its
deliberation the jury had sent the Jjudye a note reyuesting a
layman's definition of "reasonable doubt". He further discovered
that the judye had conferred with both applicant's counsel and
the solicitor reygyarding the jury's request before writing on the
jury's note that "he could not comply with the jury's reyuest."

Also, without publishiny the jury's reyguest in open court, the
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‘Judge sent the note back to the jury with a response that "he
could not comply with their reyuest." Tr.p. 681-82

In addressinyg such an error, the SC Supreme Court has
recognized that a "reasonable doubt" charye could be erroneous if
it could cause a jury to interpret the charye to allow a finding
of quilt based on a deyree of proof below that reguired by the
Fourteenth Amendmment, Due Process Clause. As a result, the SC

Supreme Court has offered a definition which would be acceptable

for use by the bench, as follows:

"a reasonable doubt is the kind of doubt that would cause a

reasonable person to hesitate to act....

State v. Manning, 409 S.E.2d 372 (1971). The Court has further

guided that the courts are not restricted to the exact definition

in Manning, but that the charye must leyally eguate to that

offered in Manniny. See, State v. Clute.
Nevertheless, to warrant reversal, a trial judye's refusal to

gyive a requested Jury 1instruction wmust be both erroneous and
prejudicial. State v. Huyhey, 529 S.E.2d 721 (SC 2000). Where a

general instruction to jury 1is insufficient to enable jury to

understand fully law of case, the refusal to yive reyuested

charye is reversible errocr. Brcown v. Swalls, 481 S.E.2d 444 (scC

App. 1977). Moreover, the U.S. Supreme Court has held that the
Due Process Clause of the Fourteenth Awendment protects the
accused against conviction except upon proof beyond a reasonable
doubt of every fact necessary to constitute the crime for which
he 1is charged. To this end, the "ceasonable doubt" standard is
indispensable (to a fair trial). In re Winship. 397 U.S. 358

(1970).
Here, as evidenced by the jury's "note" reguesting a laywan's

definition of "r<asonable doubt", 1t is logyical to assume that
the jury had, at this point, entecrtained a deyree of doubt as to
applicant's guilt and had focused critical attention on the
definition of "reasonable doubt " to reach its verdict.

Therefoce, the layman's definition of reasonable doubt which the

5.



Jjudde should nave conveycea to the jJury would be glven sSpecilal
consideration in reaching a verdict since 1t was 1in response Lo
its own inquiry. Undec this circumstance, the judyge's failure to
comply with the Jury's request was an error of law that
prejudiced applicant's fundamental ciyht to a fairc tcial. See
¢.4g., State v. Blassingawme, 244 S.E.2d 528 (SC 1978); See also,

Winship (holdiny that a conviction below the reasonable doubt

standard would amount to a miscarciaye of justice).

Finally, applicant contends that the failure of the judyge,
solicitoc, and his counsel to provide a confused jury a laywan's
definition of "reasonable doubt" in his case should awount to a
failuce of the judicial systew and a corresponding wiscacciaye of
justlce to entltle nim to ceview OL tne weclts OL nis claiw. An
applicant's rigyht to a fair tcial is basic ceyuiceument of tne Due
Process Clause, and includes a fair judye. Liljechecy v. Health
Secv. Corp., 486 U.S. 847 (1988); a riyht to be prosectuted by a
prosecutor whose duty is to see that justCice i1s done. Becgyecr v.

U.S., 295 U.S. 78 (1936); and the rigyht to effective assistance

of trial counsel, Strickland v. Washinyton, 466 U.S. 668 (1984).

II. THE APPLICANT DISCOVERED AFTER HIS TRIAL AND FIRST PCR
ACTION THAT THE SOLICITOR KNOWINGLY USED PERJURED TESTIMONY 7O
OBTAIN HIS CONVICTION (Altecnatively, applicant raised this

ycound under ineffective assistance of counsel).

The SC Suprewme Couct has cecoyniczed prosecutocrial wlscuanducet
as a yround for PCR action in the absence even OL a claim of
ineffective assistance of counsel. Gibson v. State, 514 S.E.2d
320, 323-27 (SC 1999) (Settiny aside applicant's guilty plea, and
granting a new trcial because of prosecutor's Bcady violation.)

(fn.1]
With cegard to his claim, the applicant submits that pucsuait

to his discovery and Brcady Motion the solicitoc disclosed the

(1) Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963)




detentlion recocds ofi 1ts chlefl wltness, Jawes Siwmpson. However,
the 3solicitor failed to disclose any cecocds of Simpson's
detention in the Greenville Detention Centec (GDC) for the wonths
of Novewmbecr 25, 1992 thcouyh Aprcil 20, 1993, which coveced the
time period Siwpson testified that apgplicant admitted to hiuw
(Simpson) that he (applicant) had cowmittea Cthne wucdecs wnile
they wece at the “"Haynie Street Men's Club" 1in  downtown
Gceenville. As the State's evidence ayainst applicant was
enticely circuwstantial, Simpson's testimony cegyarding applicants
murder confession to Siwmpson in "Februacy 1993" at tne Haynie
Street Men's Club was the only evidence cne State had Cnat
directly connects applicant to the wucdecs.

Following nhis trial and before filiang nis ficst PCR action 1in
1997, applicant contacted the GDC reyuestiinyg ceyuestling Siwpson's
detention cecocrds but was not provided any of Siwmpson's cecocds
covering the tiwme peciod between Novewber 1992 thcouyh Apcil
1993. Finally, on Januacy 17, 2001, pucsuant to the SC Freedom
of Inforwation Act (FOIA), the GDC Record Managec, Jinny Mocygdan,
provided applicant the recocds of Siwwson's detention. These
records showed that Siwmpson was, in fact, detained in the GDC
from 11-25-92 until 4-30-93. Thus, Simpson's GDC recocrds showed
that he obviously could not have been at the "Haynlie Street Men's
Club" 1in downtown Greenville 1in Febcuacy 1993 wheil ne was
detained in the GDC the entice wonth ot Feblaucy 1993, The
cecocrds cleacly showed that Siumpson testified Lalsely.

As the GDC cecocds shows that Siwpson testifled, the luagulcy
should now focus on wnethecr Ctnhne solicitor knowingly 1untcoducesd
Simpson's false testimony to convict applicanc. A review Of thne
solicitor's closing acyguwent did not only snow that ne kanowingly
introduced Siwmpson's pecjured testimony, but also showed that tne
solicitor actually provided Siwmpson witn Kkey evidence Lrow Cne
mucdecr scene to convince the jury of Siwmpson's ccealvility, 1iu

celevant part, as follows:

Solicitor: Mc. Wacnec (applicant's counsel) wlignt acgue Chat

Siwpson was the one who killea cthew. I don'tc
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Know, he wlynt dacgues Chdt, but I just sSiwgly ask
f/OU LO rCecber "that Siwpsoun was 1u jydil 4t Cne

time (Of tne wucders)". Tr.p. 632.

Solicitoc: What did he (Siwmpson) tell us? He told us souwe
things 1n cthe sStatewment that obody <lse Kilew,
that the gygenecal public dia not know, tihat had not

beesn released to the public, to the wedia.

Of particular note, the wurders took place on Decewber 17,
1992. The GDC cecords showed that Simpson was detained 1n the
GDC frcom 11-25-92 wuntil 4-30-93. Conseqyuently, tne solicitor's
closing acyuwment shows thdat he knew fCow nNis own cecurds chat
Simpson had been decained in the GDC frowm L1-25-92 uatil 4-30-9Y3,
which also 1included the tiwme Of Che wucders as tne solicitoc
argyued. Thecefore, as Simpson could not have been at the "Hagzule
Street Men's Club” 10 downtown Grecuville co witness any
confession by applicant, or get any detdlls oL tnhne wulrdec sSCene
Lcom ayplicant, it loyically follows thdat ne was provided the
details of the wurder scene fcow the solicitoc's Liles. (£fn.2)

To obtain relief on the basls oL subocnation and pecjucy, an
applicant wust dewonstrate (1) tnat cthe witness wade a fLalse
statement, (2) that the false statement was wmatecial to case, (3)
that the false statewment was knowingly and intentionally ewployed

by the State. See Beasley v. Holland, 649 F.Supp. 561 (S.D.W.Va.

1985). Furtherwmore, a conviction wmust be set aside if theic is a
reasonable probability that false testiwmony (or evidence) could
have affected the outcome of the trcial. See e.y., United States
7 (1985); Giylio v. United
972); Millec v. Pate, 8/

v. Bayley, 105 S.Ct. 3375, 473 U.S. 66
States, 405 U.S. 150, 92 s.Cct. 763 (1
S.Ct. 785 (1967); Bcady, supca.

(2] See print-out of 13th Circuit Solicitor Office practice of usinyg false
testimony by incarcerated witnesses to obtain conviction, attached herewith as

Exhibit A A2 A3 -

(3) see ALSO U.S. V. FREEMAN, 650 F3d 673, 680 (7th cir 2011)

- '8.



ITI. THE SOLICITOR PROSECUTED AND CONVICTED APPLICANT UPON
UNINDICTED MURDER OFFENSES.
i

The applicant contends that the solicitor did not obtain his
murder indictment by way of a lawfully convened Pickens County
Grand Jury to empower the yeneral sessions (circuit) court to
adjudicate his murder cases. In reviewiny such a claim as
alleed by applicant, the SC Supreme Court has held that it will
prespume the regularity and leygality of the proceedinys before the
grand jury was complied with absent any evidence to the contracy-
State v. James, 472 S.E.2d 38. To prove that the solicitor did

not |comply with the regular and legal proceedinys before the

gran@ jury for presentment of his wmurder indictwment, the
agplicant will show that he received a "ygeneral sessions court
caleﬁdar" from the SC Court Administration and its 1iwmplication.
Government records and official conduct should be accorded a
presﬁmption of legitimacy. U.S. Dept. of State v. Ray, ll2 S.cCt.
541, 1502 U.S5. 164 (1991).

Accordingly, the applicant's indictment shows that the yrand

jury| presented it during a November 17+ 1994, term of Pickens

County general sessions court. Conversely;, the SC Court
Admiéistration's calendar shows there was no term of gyeneral
sessjons court held in Pickens County on November 17, 1994. See
se &ourt Administration calendar attached hereto as Exhibit
BJ ié{ s As a result, the applicant directs the Court's inyuicy
to wbether the "absence of a term of general sessions coucrt for
atteﬁdance of a grand jury could deprive the court of its 'power'
(jurjsdiction) to adjudicate cases." To resolve this question,
it Ji;l be necessary to interpret the U.S. Supreme Court's
holding in United States v. Cotton, 122 S.Ct. 1781 (2002), which
guid?d the SC Supreme Court's ruling in State v. Gentcy, 610
S.E.?d 494 (2005). In both Cotton and Gentry, the Court's nheld

thatithe term "Subject Matter Jurisdiction" means the "Court's

statﬁtor] and constitutional power to adjudicate the case."
1
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|
L&kewise, in South Carolina, the genéral sessions couct's
powér (jurisdiction) to adjudicate a criminal case is detecmined
by étatutor] law as follows: (1) the yrand Jjury... shall weet
with| general sessions court at each of its terwms -- SC Code;
ann.l, § 14-9-17@; (2) the solicitor shall prepare and, through
the |presiding judye of general sessions court, submit to yrand

juryp while in attendance upon yeneral sessions court:, bills of

indijctwment (for grand jury presentment) =-- SC Code, Ann., §
L4—9}210. No indictment may be true billed by grand jury when
circ?it court (yeneral sessions) lacks jurisdiction (or is net in
term), since the grand jury's jurisdiction is co-extensive with
the %riminal jurisdiction of the yeneral sessions court in which
Ltz %s convened and for which it 1is to make inqguicy (on bills
indilctment). State v. McClure, 289 S.E.2d 158 (1982); State v.
Wheeller, 193 S.E.2d 515 (1972).

Ih addition, the SC Constitution mandates that "no person may

be held to answer for any crime... unless on a presentment of
indilctment by a grand jury of the county where the crime has been
comm}tted." SC Const., Art. I, § 1ll:; and "the yrand jucy of each
countj.-- shall consist of eighteen (18) wmembers, twelve (12) of
whoin| must ayree on a matter (true bill) before a case can be
preskerted for trial (of case) by general sessions court." Sc
Conslt., Art. Vv, § 22. The presentment of indictment for yeneral
sessicns court's jurisdiction to try criminal cases is (according
to Cotton and Gentry) determined by the above statutory and
constitutional laws, and 1is fundawental. Anderson v. Anderson,
382 S.E.2d 897 (1989).

A5 a threshold matter, the SC Constitution yives the yeneral

sesslicns court jurisdiction to try all c¢riminal cases. sc
Consk., Art. VvV, § 11. However, the jurisdictional claim raised
by %pplicant is not a challenye to the Pickens County gdeneral
sessicns court's jurisdiction to try criminal cases. Instead,
the gpplicant is contending that the solicitor failed to couply
witﬁ statutory and constitutional laws, set forth above, which
are bufisdictional in nature, specifyinyg the manner and means for

preséntment of his wmurder indictment by lawfully convened yrand
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Jury for trial of his case under general sessions court's crimina

jurisdiction. P ECEIiVE])
APR 27 276
IN essence, the applicant is alleging that there was no legal
Foil MAILROOM

obtained indictment charging him with murder because there was
no term of general sessions court with a grand jury in attendance

to present his indictment for trial of his case under general
sessions court's criminal jurisdiction. THUS, the absence of
a Presentment of indictment' of indictment was a ‘'defect in
subject-matter jurisdiction'’ that deprived the Court of its

Power to adjudicate' applicants' case. The adsence of an
indictment is a jurisdictional defect which deprives the court

of its power to act. SMITH V, UNITED STATES, 380 U.S. 1, 10,
79 S Ct.91 3 L.Ed.2d 1047 (1959).

Finally, both the U.S. AND S.C. Supreme Court have held that
‘defects

In subject-matter jurisdiction require correction whenever raised
COTTON, GENTRY, SUPra and the Court's lack of subject-matter
jurisdiction may be raised at any time, including FOR THE FIRST
time on appeal, or Collateral challenge.HOPR V, STATE, 492 S.E.2d

76 (SC1997) .See the U.S. Supremae Court has held that government

Record’s and Official Conduct must be accorded a presumption

on legitimacy, see department of U.S. V, RAY, 112 Ct, 541 (1991).

CONCLUSION

WHEREFORE, for the forgoing reason, the Honorable Court should
hold an evidentiary hearing to reverse and vacate applicant's
conviction and sentence.

date %/ 2026, ’/f%f Z/
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