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This matter is before the South Carolina Administrative Law Court (Court or ALC)
pursuant to an appeal filed by Bernard Bagley (Appellant), an inmate incarcerated at Kershaw
Correctional Institution. Appellant challenges the South Carolina Department of Probation, Parole,
and Pardon Services’ (Department’s) decision denying him parole.

FACTS/PROCEDURAL HISTORY

On or about June 18, 2025, the Department’s Parole Board issued a Notice of Rejection

informing Appellant that he was denied parole by a unanimous vote, based upon the nature and
seriousness of his offense, an indication of violence with respect to the offense or a prior offense,
and the use of a deadly weapon in the offense or prior offense. The Notice of Rejection included
the following paragraph:

After careful consideration of: (1) the characteristics of your current offense(s),
prior offense(s), prior supervision history, prison disciplinary record, and/or prior
criminal record, as described in the findings of fact below; (2) the factors published
in Department Form 1212 (Criteria for Parole Consideration); (3) the factors
outlined in Section 24-21-640 of the South Carolina Code of Laws, and (4) actuarial
risk and needs assessment factors pursuant to Section 24-21-10(F)(1) of the South
Carolina Code of Laws. The Parole Board had determined that your parole must be
denied.

After unsuccessfully petitioning the Parole Board for reconsideration, Appellant filed a
notice of appeal to the ALC, arguing that the Board did not follow procedure because he was not
seen by a duly qualified psychologist or psychiatrist, that the Board failed to consider the 1996
amendment to the sentence for murder, and that the denial of parole prejudiced Appellant by being

arbitrary and capricious.
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On August 7, 2025, this matter was assigned to the undersigned Administrative Law Judge.
On August 29, 2025, the Department filed the Record on Appeal. On October 22, 2025, Appellant
filed his brief. On November 5, 2025, the Department filed its respondent’s brief. On November
20, 2025, Appellant filed his reply brief.
ISSUE

Did the Department err in denying Appellant parole by applying an
improper review criterion?

STANDARD OF REVIEW

The Court’s jurisdiction to hear this matter is derived from the South Carolina Supreme
Court’s decision in A/-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) and Furtick v. South
Carolina Department of Probation, Parole & Pardon Services, 352 S.C. 594, 576 S.E.2d 146
(2003), and the contours of the Court’s authority to review parole denials is set forth in subsequent
decisions interpreting and clarifying Furtick, including Cooper v. South Carolina Department of
Probation, Parole & Pardon Services, 377 S.C. 489, 499, 661 S.E.2d 106 (2008)' and Compton v.
South Carolina Department of Probation, Parole & Pardon Services, 385 S.C. 476, 479, 685
S.E.2d 175, 177 (2009).

An administrative law judge may not reverse or modify an agency’s decision unless the
Record reflects that substantial rights of the appellant have been prejudiced because the decision
is clearly arbitrary or affected by an error of law. See Marietta Garage, Inc. v. S.C. Dep’t of Pub.
Safety, 337 S.C. 133, 137, 522 S.E.2d 605, 607 (Ct. App. 1999); S.C. Dep’t of Lab., Licensing and
Regul. v. Girgis, 332 S.C. 162, 166, 503 S.E.2d 490, 492 (Ct. App. 1998). In cases involving
parole, the ALC has authority to review a determination that an inmate is permanently ineligible
for parole. See Furtick, 352 S.C. at 598, 576 S.E.2d at 149. However, the Court’s authority to
review routine parole decisions is statutorily limited; Section 1-23-600(D) of the South Carolina
Code (Supp. 2025) provides that “[a]n administrative law judge shall not hear ... an appeal
involving the denial of parole to a potentially eligible inmate by the Department of Probation,
Parole and Pardon Services.” Thus, for parole denials that do not amount to a finding of permanent

parole ineligibility, this Court’s review examines only whether the Parole Board followed the

! Cooper was abrogated in part, on grounds unrelated to the issues in this appeal, by Allen v. South Carolina
Department of Corrections, 439 S.C. 164, 886 S.E.2d 671 (2023) (clarifying use of the term “subject matter
jurisdiction” with respect to inmate appeals).



proper procedure in making its decision. Cooper, 377 S.C. at 499, 661 S.E.2d at 111 (2008) (“If a
Parole Board deviates from or renders its decision without consideration of the appropriate criteria,
we believe it essentially abrogates an inmate's right to parole eligibility and, thus, infringes on a
state-created liberty interest.””). Where the Parole Board “clearly states in its order denying parole
that it considered the factors outlined in section 24-21-640 and the fifteen factors published in its
parole form ... the decision will constitute a routine denial of parole and the ALC would have
limited authority to review the decision to determine whether the Board followed proper procedure
[and] the ALC can summarily dismiss the inmate’s appeal.” Id. at 500, 661 S.E.2d at 112; see also
Compton, 385 S.C. at 479, 685 S.E.2d at 177 (“[I]f the Parole Board clearly states in its order
denying parole that it considered the factors outlined in section 24—21-640 and the fifteen factors
published in Form 1212 ... the decision will constitute a routine denial of parole and the ALC will
have limited authority to review the decision.”). “[W]hen appealing an agency's decision, the
burden rests squarely on the appellant to prove that substantive rights were prejudiced . .. .” S.C.
Dep’t of Corr. v. Mitchell, 377 S.C. 256, 260, 659 S.E.2d 233, 235 (Ct. App. 2008).
DISCUSSION

As an initial matter, Appellant’s brief does not argue that the Parole Board’s denial order

failed to clearly state that the Parole Board considered the factors outlined in S.C. Code Ann. § 24-
21-640 (2025) and the factors published in Form 1212, as contemplated by Cooper and Compton.?
Moreover, review of the record shows that the Parole Board’s denial order included a clear
statement to that effect. Rather than challenge the Parole Board’s compliance with established law,

Appellant asks the Court to mandate consideration of additional factors by the Parole Board.

2 In his reply brief, Appellant notes that the Notice of Rejection did not state that the Parole Board “considered the
*16° factors published on Form 1212.” The Court does not address arguments raised for the first time in a reply brief.
State v. Wakefield, 323 S.C. 189, 191, 473 S.E.2d 831, 832 (Ct. App. 1996). However, the Court notes that Appellant
is correct in pointing out that Form 1212, as revised on May 16, 2017, now includes a list of sixteen factors. Appellant
is also correct that the rejection notice states that the Parole Board carefully considered the factors published in Form
1212 but did not state it considered the sixteen factors. If the Court were to consider this issue, the Court would find
that the language used in the notice (“careful consideration of ... the factors published in Department Form 12127)
satisfies the requirements of Cooper and Compton, as held by the South Carolina Court of Appeals in Buchanan v.
S.C. Dep't of Prob., Parole, & Pardon Servs., 442 S.C. 393, 899 S.E.2d 600 (Ct. App. 2023) (affirming parole denial
where “order of denial stated the Board had considered ‘the factors outlined in [s]ection 24-21-640" and ‘the factors
published in Department Form 1212°” and finding Parole Board’s decision constituted routine denial of parole).



Psychological Report

First, Appellant contends the Parole Board was statutorily required to obtain and review a
report from a duly qualified psychiatrist or psychologist as to Appellant’s mental health condition
and ability to adjust to life outside of prison. As support for this new requirement, Appellant cites
Section 24-21-610 of the South Carolina Code, which provides, in pertinent part:

Notwithstanding any other provision of this section or of law, no prisoner who has
served a total of ten consecutive years or more in prison may be paroled until the
Board has first received a report as to his mental condition and his ability to adjust
to life outside the prison from a duly qualified psychiatrist or psychologist.

(Emphasis added.) Appellant appears to interpret the foregoing provision to say that no inmate
who has served at least ten consecutive years may be granted parole absent submittal of such a
report to the Parole Board. The Department argues the psychological report required by Section
24-21-610 is not a required parole consideration factor, but a factor that must be considered by the

. . ’
Parole Board prior to an inmate’s release on parole.

The Court agrees with the Department that the legislature’s use of the word “paroled” in

Section 24-21-610 refers to an inmate’s release on parole, and thus the psychological report

more than ten consecutive years. In Cannon v. South Carolina Department of Probation, Parole &
Pardon Services, 371 S.C. 581, 641 S.E.2d 429 (2007), the South Carolina Supreme Court
analyzed the meaning of the word “paroled” in a statute requiring DNA samples from offenders
who were “paroled on or after July 1, 2000.” Id. at 584, 641 S.E.2d at 430. The Cannon opinion
bfid@g}@glgi_n_ Wordil}g of tlljft_@';gte_i_rl@gates tl}@ggdg‘_p_a;cllgg’ refers to an individual who

carries the same meaning in the psychological report provision of Section 24-21-610 as it did in
Cannon., i.e., “released on parole.” This construction of “paroled” recognizes that the authorization
of parole of an inmate, i.e., by the Parole Board, is distinct from the inmate’s release on parole.
See, e.g., S.C. Code Ann. § 24-21-645(A) (2025) (“The board may issue an order authorizing the
parole which must be signed either by a majority of its members or by all three members meeting
as a parole panel on the case ninety days prior to the effective date of the parole.”). This
construction also comports with the common statutory usage of the word “paroled” as describing
a type of release from custody. See, e.g., S.C. Code Ann § 63-19-1440(D) (Supp. 2025) (“A

juvenile who has not been paroled or otherwise released from the custody of the department by




the juvenile's nineteenth birthday must be transferred to the custody and authority of the Youthful
Offender Division of the Department of Corrections.”) (emphasis added); S.C. Code Ann. § 24-
13-180(A) (2025) (“Any public, private, or nonprofit entity whose primary purpose is in helping
to rehabilitate and reintroduce into the community paroled inmates and which as part of its
program provides or furnishes residential housing in the community to these parolees on either an
individual or communal basis must comply with the following provisions of this section....”)
(emphasis added). As such, the Court concludes that the Parole Board was not required to obtain
and review a psychological report on Appellant prior to deciding whether to authorize or deny
parole.?
Amendments to Criminal Statute

Appellant argues the Parole Board should have considered the effect of 1996 amendments
to Section 16-3-20 of the South Carolina Code,* the criminal statute related to the punishment for
murder, insofar as these amendments might have changed his conviction and sentencing. This
argument is unconvincing. First, Appellant’s argument is premised on the Parole Board’s purported
ability to, in Appellant’s words, “exercise its executive power to intervene” and “exercise its right
of granting clemency” pursuant to Section 24-21-920 of the South Carolina Code (2025).’
However, that statute deals with pardon powers and is not applicable to the instant parole decision.

Second, as pointed out by the Department, the enactment of the 1996 amendments to Section 16-

3 The Department does not dispute that Section 24-21-610 requires a psychological report be submitted to the Parole
Board prior to the final parole order being signed to effect release of an inmate incarcerated for more than ten
consecutive years, and notes that the psychological report is obtained as required prior to the release of those inmates
granted provisional parole by the Board. See S.C. Code Ann. § 24-21-645(A) (2025) (“A provisional parole order shall
include the terms and conditions, if any, to be met by the prisoner during the provisional period and terms and
conditions, if any, to be met upon parole.”). The Department also notes that obtaining a psychological report requires
a duly qualified psychologist/psychiatrist to enter the correctional institution, interview and evaluate an inmate’s
mental state, and then furnish the Parole Board with a report as to the inmate’s mental condition and ability to adjust
to life outside the prison, at a cost of $680 as of per report as of November 2025. Only upon submission of the
completed report will the Board then “provide for [the inmate’s] release from custody.” S.C. Code Ann. § 24-21-
645(D) (2025). The Court agrees with the Department that Section 24-21-610 does not require psychological reports
to be obtained prior to the Parole Board’s decision on whether to authorize parole for an inmate who has been
incarcerated more than ten years. The Court also notes that the parole denial at issue was based on factors unrelated
to Appellant’s mental health status.

# Prior to the amendments’ effective date of January 1, 1996, Section 16-3-20 provided that a person convicted of
murder must be punished by death or life imprisonment, but the amendments added a third potential sentence of a
mandatory minimum term of thirty years. See State v. Gay, 343 S.C. 543, 552, 541 S.E.2d 541, 546 (2001), abrogated
on other grounds by Holmes v. South Carolina, 547 U.S. 319 (2006).

% Appellant’s brief argues that “the parole board has repeatedly failed to comply with the mandatory language of § 24-
21-920 ... by failing to exercise its right of granting clemency....”
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3-20 included a savings clause providing that the cited amendments applied prospectively only,
but did not affect rights and liabilities existing as of the effective date of the amendments. See 1995
S.C. Acts No. 83, §§ 58, 62. Finally, the Court agrees with the Department that Appellant’s implicit
assumption—that he would have received a lighter sentence for his conviction under the 1996
amendments to Section 16-3-20—amounts to speculation. And although the Legislature could
require the Parole Board to examine this amendment when considering whether to authorize
parole, such a policy decision is not within the Court’s purview. As such, the Court concludes that
the Parole Board was not required to analyze statutory amendments related to Appellant’s criminal
offense prior to deciding whether to authorize or deny parole.
Conclusion
For the foregoing reasons,® the Court concludes that Appellant received the process to
which he is entitled, and that the Parole Board followed the proper procedure in denying Appellant
parole. S.C. Code Ann. § 1-23-600(D); Cooper at 500, 661 S.E.2d at 112; Compton, 385 S.C. at
479, 685 S.E.2d at 177. :

¢ Appellant’s third argument—variously described as sounding in “equal protection,” “discrimination,” and “arbitrary
and capricious” decisionmaking—amounts to a direct challenge to the holding of the South Carolina Supreme Court
in Cooper as to the factors required to be considered by ALC when reviewing a parole denial. Appellant’s brief argues
that “Cooper seems to allow the Board to embrace a bias [sic] perspective towards granting parole to Appellant” and
that “Cooper tends to promote bias, discrimination, and stereotype [sic] inmates.” The meat of Appellant’s argument
appears to be that the Cooper standard somehow violates the Americans with Disabilities Act of 1990 (ADA) by not
requiring the Parole Board to consider his proffered additional factors, such as legislative amendments to underlying
penal statutes and pre-release psychology reports, stating:

Cooper seemingly presumed to describe inmates of a certain crimes, but factually wrong, yet, allows
a power in how the Board perceived and treat inmates appearing before it with routine denials of
parole. This, in turn, subjects the stereotyped group to prejudice, such as the Appellant, and causing
a communication barrier between the Board and Appellant in violation of 28 CUFR.
§35.130(a)(b)(1)(1)(7)(i), General prohibitions against discrimination.

(No alterations to original.) Even if the Court could discern valid legal reasoning in such an argument, Appellant’s
argument that the Cooper standard itself is discriminatory is not within this Court’s limited scope of review for routine
denials of parole. Moreover, to the extent Appellant seeks to raise what his reply brief calls “cognizable ADA claims,”
this Court does not adjudicate such matters in the first instance, nor is this an appeal of a denial of an accommodation
request. Indeed, Appellant has not established that the Parole Board/Department would be the decisionmaker/agency
to consider ADA accommodations requests from inmates incarcerated with the South Carolina Department of
Corrections (SCDC). Such requests appear to be in the purview of SCDC. See, e.g., SCDC Policy GA-06.08, Inmates
with Disabilities and the Americans with Disabilities Act (November 13, 2020).
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ORDER
IT IS THEREFORE ORDERED that this matter is DISMISSED.

AND IT IS SO ORDERED.

Samuel L. Johnson
Administrative Law Judge
March 20, 2026
Columbia, South Carolina



