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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Roger Wayne Lynch, 


 


   Plaintiff, 


 


 vs. 


 


Angela West Einstein,  


 


   Defendant. 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FOR THE THIRTEENTH JUDICIAL DISTRICT 


 


 


C.A. No. 2022-CP-23-03510 


 


 


ORDER GRANTING DEFENDANT’S 


MOTION FOR SUMMARY JUDGMENT 


AND DENYING PLAINTIFF’S MOTION TO 


DISMISS DEFENDANT’S MOTION FOR 


SUMMARY JUDGMENT 


 


 


These matters are before the Court on Defendant’s motion for summary judgment and 


Plaintiff’s motion to dismiss Defendant’s motion for summary judgment.  During the hearing 


Plaintiff voluntarily withdrew his motion to dismiss.  For the reasons set forth below, the Court 


grants Defendants motion for summary judgment, and hereby dismisses this matter with prejudice. 


FACTUAL BACKGROUND 


The basic facts of this automobile-pedestrian accident are not significantly in dispute.   


The accident occurred on Wade Hampton Boulevard in Greenville, S.C. on December 16, 2021, 


at 8:22 p.m., directly in front of Asada Restaurant, which is located next to the IHOP Restaurant. 


It was dark at the time of the accident and although there were streetlights in the area, the streetlight 


closest to the scene of the accident was out, leaving the area of the road not well-lit. (Defendant 


Dep., pp. 61, 62, 88). The bodycam video of an investigating officer viewed by the court confirms 


this.  Defendant, Angela Einstein, was driving in the right/outside lane of Wade Hampton toward 


Greenville.  There was curb to her right and a vehicle driven by Pastor Lemuel Gaines directly to 


her left. (Defendant Dep., pp. 59, 60). As Ms. Einstein passed the IHOP, she came upon Plaintiff, 


Roger Wayne Lynch, a Black man dressed in dark clothing, lying across her lane of traffic. Despite 


swerving, Ms. Einstein could not avoid hitting the plaintiff. (Defendant Dep., pp. 56, 58, 92).  Mr. 
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2 


Lynch suffered injuries as a result of the accident. 


It is unknown exactly when Mr. Lynch arrived in the area. He claims that he took a bus 


from downtown to a nearby bus stop, but he does not remember much of anything after getting off 


the bus.  (Lynch Dep., pp. 30, 40, 43, 44, 56, 57). He does not believe that he was in the area for 


more than an hour prior to the accident. (Plaintiff Dep., pp. 60, 84).  He spent some time talking 


to a person whose name he does not recall.  (Plaintiff Dep., pp. 61, 62).   While he was in the 


area before the accident he was observed by the owner of Asada Restaurant, Roberto Cortez.  Mr. 


Cortez provided a statement to police investigators that he witnessed the plaintiff arriving in the 


area in a black car, remaining in the area, and “trying to jump into the cars.” (Cortez Statement).  


Mr. Lynch admits riding in a black car earlier in the day with a driver named “Frank”, whose last 


name he claims he cannot recall.  (Lynch Dep., p. 72). 


Ms. Einstein arrived in the area of the accident after taking separate trips to drop her 


daughter, Meg, and Meg’s fiancé (now husband), Daniel, off at a holiday party hosted at the home 


of Meg’s employer near Paris Mountain. Meg’s employer had recommended attendees be dropped 


off at the party due to scarce parking. Ms. Einstein first dropped Meg off at the party and headed 


back to Greenville. Because Daniel had planned to arrive later, Ms. Einstein texted Daniel to ask 


if he wanted her to pick him up and drop him off as she had done for Meg. He accepted, so Ms. 


Einstein returned downtown, picked him up, took him to the party and then headed back toward 


Greenville to go home. (Defendant Dep., pp. 43, 44, 66). 


After dropping Daniel at the party, Ms. Einstein drove down North Pleasantburg, turned 


right onto Wade Hampton, and proceeded toward the scene of the accident. The undisputed 


evidence is that she was listening to Christmas music, not using her phone, not doing anything that 
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may have distracted her attention, and was looking straight ahead with both hands on the steering 


wheel. (Einstein Dep., pp. 64, 65, 83).  As Ms. Einstein drove toward Asada and IHOP, she 


suddenly saw Mr. Lynch lying in her lane of travel. He was not in or near a crosswalk. As soon as 


Ms. Einstein realized there was a person lying in the road, she applied her brakes, so at the time of 


the accident she was traveling significantly less than the posted speed limit of 45 MPH. (Einstein 


depo. pp. 73:8–16; 81:10–23). Specifically, she “tapped [the brakes] as hard as [she] could to stop, 


swerved all at the same time.” (Einstein depo. p. 84:20–23). While Ms. Einstein was able to 


swerve, she was unable to avoid hitting the plaintiff's legs.  Ms. Einstein rolled forward to safely 


do a U-turn, parked, and used her vehicle’s Bluetooth to call 911 and waited for emergency 


personnel to arrive. (Einstein depo. pp. 84, 98).  


Just before the accident Ms. Einstein was traveling beside an SUV driven by Pastor Lemuel 


Gaines. In a handwritten statement to the police, as well as in his affidavit submitted with 


Defendant’s Memorandum, Pastor Gaines reported that he was driving beside the defendant and 


as they were passing IHOP he first saw what he thought was an animal in the road. He then realized 


it was a man in very dark clothes who “fell on the road.” According to Pastor Gaines, the man 


could not be seen, Ms. Einstein had no time to slow or stop, and the accident was “unavoidable.” 


(Gaines Affidavit and Statement). 


It is undisputed that at the time of the accident Mr. Lynch was lying in the road, intoxicated, 


and in a hypoglycemic state. At or about 9:05 p.m. his blood alcohol level (“BAC”) measured 


.083,1 which is legally intoxicated to drive a vehicle, and which would have caused impairment of 


 
1 It is unclear exactly when Mr. Lynch’s blood was drawn, but the plaintiff's retained toxicologist, 


Dr. Eagertson, has testified it likely was 9:05 p.m. on the evening of the accident, about five 


minutes after EMS released the plaintiff to hospital staff, when draws were made to run other lab 


tests. This is likely the very earliest blood for a BAC test could have been drawn. 
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his ability to think and reason and of his motor coordination.  (Eagerton Dep., pp. 14, 15).  Dr. 


Eagerton testified that based upon retrograde extrapolation the plaintiff's BAC was at least .090 at 


the time of the accident. If the plaintiff's blood was drawn later than 9:05 p.m., which is possible, 


retrograde extrapolation would conclude the plaintiff’s BAC was even higher at the time of the 


accident (Eagerton Dep., p.18). 


During his deposition, Mr. Lynch admitted drinking alcohol on the day of the accident, but 


claimed he only drank one or two Budweiser beers the morning of the accident and none after 8:00 


a.m. When asked what size of Budweiser beer(s) he drank, he testified it was “A fifth. Fifth can. 


A fifth, like can,” and that it was only 12 ounces (Lynch Dep., pp. 58 - 60). According to the 


primary investigating officer, Rachel Hamilton of the Greenville Police Department, during an 


interview of Mr. Lynch four days after the accident while he was still in the hospital, he admitted 


to her that he drank “a fifth of alcoholic beverage prior to the accident,” but he did not mention a 


specific alcoholic beverage (Hamilton Dep., pp. 36–37). Further, while Mr. Lynch claimed he 


stopped drinking the morning of the accident, Dr. Eagerton testified that it was likely the plaintiff 


drank alcohol after the time he claimed to have stopped and that he likely drank at least three 


standard drinks within an hour of the accident.  (Eagerton Dep., pp. 19, 20).  However, even if 


he stopped drinking at 8:00 a.m., based on retrograde extrapolation the plaintiff’s BAC would have 


been .26 or .27 at 8:00 a.m. the day of the accident. After the accident, Mr. Lynch received 


medication for alcohol withdrawal at the hospital, and he later admitted that the process of 


withdrawal was “horrible.” (Lynch Depo, p. 122). 


To compound his problem with intoxication at the time of the accident, Mr. Lynch is 
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diabetic.  He requires insulin every day and also takes Metformin2. Yet, he admitted that he had 


not taken any diabetes medication on the day of the accident; his last dose of diabetes medication 


prior to the accident was the morning of December 15, some 36 hours prior. (Lynch Depo, p. 32). 


He claimed that he had taken the bus to this particular area because his mother lived nearby and 


his medication was at her house, though he did not live there. He acknowledged that his blood 


sugar level was going up and down the day of the accident and admitted that when he skips his 


medication and his blood sugar drops, he “can’t remember nothing”, “can’t function,” is “just 


out...really out,” and “don't know what [he is] doing.” (Lynch Dep., pp. 41, 52 –53). He also 


admitted that before the accident he knew his blood sugar level was low because his mouth was 


dry and his eyes were affected.  (Lynch Dep., p. 53).  But, instead of going straight to his 


mother’s house after getting off the bus so he could take his medicine, he hung out with a guy 


whose name he doesn’t know. (Lynch Dep. pp. 60, 61). 


According to Dr. Eagerton, when the plaintiff's blood was drawn after being admitted to 


the hospital post-accident, his blood glucose level was 29, far below the normal range of 65 or 70 


to 100. After admission, his blood glucose level increased to 45 and normalized at about 1:00 a.m. 


on December 17. Dr. Eagerton testified that in his June 28, 2024, report, he had opined that based 


upon the plaintiff's blood glucose level of 29 around the time of the accident, any statements made 


by him at that time would be unreliable since he was hypoglycemic and therefore would not have 


been of sound mind. (Eagerton Dep., pp. 13, 14).   


 
2 According to Medline, “Metformin helps to control the amount of glucose (sugar) in your blood. 


It decreases the amount of glucose you absorb from your food and the amount of glucose made by 


your liver. Metformin also increases your body's response to insulin, a natural substance that 


controls the amount of glucose in the blood.” 


https://medlineplus.gov/druginfo/meds/a696005.html 
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However, Dr. Eagerton conceded that hypoglycemia would not have affected the plaintiff’s 


ability to understand what he was telling Officer Hamilton four days later when he informed her 


that he had consumed a fifth of alcohol on the day of the accident. Further, Dr. Eagerton testified 


that the plaintiff not eating on the day of the accident (rather than the plaintiff simply not taking 


his diabetes medicines), likely caused or contributed to the plaintiff’s hypoglycemic episode and 


also contributed to the plaintiff’s behavior and collapse at the scene, as an alcohol level of .09 


alone likely would not have caused the plaintiff to behave in the manner described by witnesses 


and then fall down in the roadway.  (Eagerton Dep., pp. 13, 15).  Regardless of the exact reason 


for Mr. Lynch’s hypoglycemic episode, it is clear it was caused by his willful neglect of his own 


health.  And, as noted below and admitted by Mr. Lynch, this was not a new problem for him as 


he admits it had happened many times before. 


The evidence is uncontradicted that Ms. Einstein was neither distracted nor impaired on 


the night of the accident.  In their memorandum and during argument of this motion Plaintiff's 


counsel argued that Ms. Einstein may have been under the influence of alcohol or prescription 


medication at the time of the accident.  But, and as noted in Defendant’s memorandum in support 


of her motion, Plaintiff’s counsel has obtained her texts, a download of her cell phone data, her 


credit card charges, her prescription history, a list of all conditions for which she took any 


prescription medication in 2021, her country club billing statement, contact information for family 


and friends, photographs from her daughter's employer's Christmas party, magazine article 


pictures, taken her deposition, questioned her about empty bottles of wine in her garage months 


later that was to go to recycling, inspected her car, culled through police bodycam video footage 


and questioned Officer Hamilton about her observations of Ms. Einstein at the time of the accident.  


Despite all of that, the evidence establishes that Ms. Einstein had only one glass of wine no later 
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than 9:30 p.m. at a Christmas dinner the night of December 15, twenty-four hours before the 


accident, and 30 mg of Cymbalta the morning of December 16, approximately 12 hours before the 


accident.  When asked about that, Dr. Eagerton testified that the wine would have been eliminated 


from Ms. Einstein's system within two hours of drinking it, or approximately 21 hours before the 


accident, and would not have impaired her in any way at the time of the accident.  Likewise, a 


Cymbalta taken 12 hours before the accident would not have impaired her in any way at the time 


of the accident.  (Eagerton Dep., pp. 42-44).  After years of discovery, there was no evidence 


presented to the Court that Ms. Einstein was impaired in the slightest, negligent in any way, or that 


there was anything at all that she could have done to avoid the accident.  In fact, the evidence is 


directly to the contrary. 


STANDARD OF REVIEW 


Summary judgment is proper where the evidence shows “there is no genuine issue as to 


any material fact and that the moving party is entitled to a judgment as a matter of law.” Rule 56(c), 


SCRCP; Concord & Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 


S.C. 639, 646, 819 S.E.2d 166, 170 (Ct. App. 2018). The movant must first demonstrate that there 


is no genuine dispute of material fact. See Miller v. Blumenthal Mills, Inc., 365 S.C. 204, 220, 616 


S.E.2d 722, 730 (Ct. App. 2005) (citing McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 


597 S.E.2d 181 (Ct. App. 2004)). Once the party moving for summary judgment meets the initial 


burden of showing an absence of evidentiary support for the opponent's case, the opponent cannot 


simply rest on mere allegations or denials contained in the pleadings. See Regions Bank v. 


Schmauch, 354 S.C. 648, 660, 582 S.E.2d 432, 438 (Ct. App. 2003). Rather, to defeat the motion, 


the party opposing summary judgment must present evidence of specific facts from which the 
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8 


finder of fact could reasonably find for him, thereby showing there is a genuine issue for trial. See 


Miller, 365 S.C. at 220, 225, 616 S.E.2d at 730, 732.   


In considering a motion for summary judgment, a court must view the facts in the light 


most favorable to the non-moving party. However, “[o]nce a party carries its initial burden, the 


‘opposing party must, under Rule 56(e) do more than simply show that there is some metaphysical 


doubt as to the material facts’, but ‘must come forward with specific facts showing that there is a 


genuine issue for trial’ ”.  Baughman v. American Tel. and Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 


537, 545 (quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-587, 106 


S.Ct. 1348, 1356 (1986)) (emphasis in original).  “[I]t is not sufficient for a party to create an 


inference that is not reasonable or an issue of fact that is not genuine.” Id.   See also, Kitchen 


Planners, LLC v. Friedman, 440 S.C. 456, 892 S.E.2d 297 (2023) (rejecting use of the “scintilla 


rule.”). Moreover, “a court ‘cannot ignore facts unfavorable to that party and [it] must determine 


whether a verdict for the party opposing the motion would be reasonably possible under the facts.” 


Bloom v. Ravoira, 339 S.C. 417, 423, 529 S.E.2d 710, 713 (2000) (citing Hopson v. Clary, 321 


S.C. 312, 314, 468 S.E.2d 305, 307 (Ct. App. 1996)) (emphasis added). “When plain, palpable, 


and indisputable facts exist on which reasonable minds cannot differ, summary judgment should 


be granted.”  Pye v. Aycock, 325 S.C. 426, 480, S.E.2d 455 (Ct. App. 1997).   


Both South Carolina and federal law indicate that granting summary judgment prior to the 


close of discovery is permissible.  See, Dawkins v. Fields, 354 S.C. 58,, 69, 580 S.E.2d 433, 439 


(2003)(affirming grant of summary judgment prior to the close of discovery and stating “the 


nonmoving party must demonstrate the likelihood that further discovery will uncover additional 


relevant evidence and that the party is ‘not merely engaged in a fishing expedition” (quoting 


Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 544 (1991)); Sheet Metal 
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Workers Int’l Ass’n, Loc Union No. 33 of N. OhioNo. 70 v. Power City Plumbing and Heating, Inc. 


934 F.2d 557, 560-61 (4th Cir. 1991) (affirming grant of summary judgment against appellant’s 


argument that it did not have the chance to complete adequate discovery and noting that appellant 


was not precluded from conducting discovery during the motion’s pendency so any failure to 


complete discovery was not attributable to the district court). Based on these considerations, 


summary judgment must be granted in this case. 


APPLICATION OF LAW TO FACTS 


While Mr. Lynch alleges that Ms. Einstein’s negligence, willfulness, wantonness, and/or 


recklessness proximately caused his injuries arising from the accident, the record is completely 


devoid of any evidence to reasonably support his allegations, and no reasonable jury could find in 


his favor. To establish negligence, a plaintiff must prove (1) the defendant owed a duty of care, (2) 


the defendant breached that duty, and (3) the breach proximately caused the plaintiff’s injuries. 


Bloom v. Ravoira, 339 S.C. 417, 422, 529 S.E.2d 710, 712 (2000). Even if a plaintiff establishes 


the three elements, under the doctrine of comparative negligence, “a plaintiff may only recover 


damages if his own negligence is not greater than that of the defendant.” Id. at 422, 529 S.E.2d at 


713 (citing Nelson v. Concrete Supply Co., 303 S.C. 243, 399 S.E.2d 783 (1991)). Therefore, while 


summary judgment on a negligence claim is rare, “where a verdict is not reasonably possible under 


the facts presented, summary judgment is proper.” Bloom v. Ravoira, 339 S.C. 417, 425, 529 


S.E.2d 710, 714 (2000). Further, where, as here, a reasonable jury cannot find there is clear and 


convincing evidence of willful, wanton, or reckless conduct, the issue of punitive damages is not 


a question for the jury. Gurwood v. GCA Servs. Grp., Inc., 445 S.C. 324, 335, 914 S.E.2d 149, 155 


and n.3 (2025). 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 M


ar 24 4:31 P
M


 - G
R


E
E


N
V


ILLE
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2303510







10 


Here, a jury could not reasonably return a verdict for the plaintiff for either actual or 


punitive damages based upon the evidence in the case. The plaintiff has failed to establish that any 


negligent act or omission by Ms. Einstein proximately caused his injuries. Indeed, the evidence 


shows Mr. Lynch was responsible for the accident and his resulting injuries. Further, even if the 


plaintiff were able to establish some negligence by Ms. Einstein, given the circumstances leading 


to him lying in the road at the time of the incident, no reasonable juror could find the plaintiff to 


be less than 51% at fault. As such, Ms. Einstein is entitled to summary judgment.  Finally, because 


there is no evidence whatsoever that would allow for a reasonable jury to conclude that Ms. 


Einstein was reckless, willful, wanton or grossly negligent, or that she acted in conscious disregard 


for the plaintiff’s rights, Ms. Einstein is entitled to summary judgment on the issue of punitive 


damages.  


A. Ms. Einstein Was Not Negligent In Any Way That Served As A Proximate Cause Of 


The Accident. 


There is no evidence that Ms. Einstein was negligent in a way that proximately caused the 


accident. At the time of the accident, she was looking straight ahead with both hands on the wheel, 


not distracted, and not using or looking at her phone. She was neither eating nor drinking. She had 


completed one round-trip between downtown Greenville and the Paris Mountain area to take her 


daughter to a holiday party and was returning from a second trip after having dropped off her son-


in-law at the same party. Those two trips alone would have taken her through at least two dozen 


lights and intersections, all of which she had navigated without incident.  She had consumed no 


alcohol on the day of the accident. The plaintiff’s own toxicologist concedes that nothing Ms. 


Einstein had consumed in the 24 hours prior to the incident would have impaired her ability to 


drive at the time of this accident in the slightest. (Eagerton Dep., pp. 42, 43). Officer Hamilton 


observed Ms. Einstein shortly after the accident and testified there was nothing that indicated she 
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was impaired in any way at the time of the accident. (Hamilton Dep., p. 33). It is unrefuted that 


while she had earlier been traveling between 46 – 48 MPH, she had already slowed prior to 


reaching the area where the accident occurred, braked when she first saw Mr. Lynch and was 


traveling significantly less than 45 MPH at impact.  It is undisputed that when she saw Mr. Lynch 


lying in the roadway, she was able to swerve to try to avoid him but was unable to avoid the 


accident.  


As noted above, there were two other witnesses to the accident, Mr. Cortez and Pastor 


Gaines. According to Mr. Cortez, he observed Mr. Lynch “trying to jump into cars” just before the 


accident. (Cortez Statement). According to Pastor Gaines, he did not see Mr. Lynch in the roadway 


until he had passed by the IHOP, which is immediately before where the plaintiff was lying in the 


roadway, and even then he thought the plaintiff was an animal in the road. Most importantly, Pastor 


Gaines noted in his statement to the police and in his affidavit the plaintiff could not be seen, Ms. 


Einstein did not have time to stop or slow, and the accident was “unavoidable” for her. (Gaines 


Statement and Affidavit).  No evidence or factual assertions have been presented to the Court by 


Mr. Lynch disputing the accounts of these witnesses.   


Counsel for Mr. Lynch has attempted to argue during this case that Mr. Einstein was 


somehow impaired by alcohol or prescription medication at the time of the accident.  This case 


has been pending since July 2022, and as noted above Mr. Lynch has thoroughly investigated this 


issue in an effort to locate evidence to support that claim.  However, no such evidence was 


presented.  The record establishes only that Ms. Einstein had a single glass of wine at a dinner 


party on the evening of December 15, 2021, approximately 24 hours before this accident, and Dr. 


Eagerton testified that would have been completely eliminated from her system within two hours 


and would have had no impact on her at all at the time of the accident.  Ms. Einstein took a 
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Cymbalta the morning of March 16, 2021, but again Dr. Eagerton testified that would have had no 


effect on her that contributed to this accident in any way.  Mr. Lynch failed to present any other 


evidence from other discovery done that Ms. Einstein was under the influence of anything at the 


time of the accident.   


Likewise, Plaintiff’s attorney’s argument that Ms. Einstein’s co-authorship of a magazine 


column, “Drinkin’ on the Job”, and that she may have a glass of wine several nights in a week with 


dinner is evidence that she may have consumed alcohol prior to this accident is without merit.  


This is, at best, rank speculation if it even rises to that level.  Plaintiff has failed to present specific 


facts showing Ms. Einstein was impaired by prescription drugs, alcohol or anything else on the 


evening of the accident.  Despite nearly four years of litigation, there is simply no evidence at all 


to support any claim of negligence by Ms. Einstein, or any actions by her that caused or contributed 


to the accident, and she is entitled to summary judgment on all claims as a matter of law.   


B. The Plaintiff Is Barred From Recovery Because He Was Responsible For The 


Accident And His Own Injuries   


Based upon the undisputed facts presented in this matter and the law, the only reasonable 


conclusion that can be reached is that Mr. Lynch was responsible for the accident and his own 


injuries, and he is therefore barred from any recovery in this case.  As established by Dr. Eagerton, 


it is undisputed that at the time of the accident Mr. Lynch was legally intoxicated.  His BAC was 


.09 at a minimum, assuming his blood was drawn upon arrival at the hospital, which the evidence 


establishes was the earliest that could have been done.  If it was drawn later, his BAC would have 


been higher than that at the time of the accident.  Although the precise amount of what he drank 


is unknown and what type(s) of alcohol he drank is unclear, as is much of the day of the accident 


for Mr. Lynch, he admitted to drinking “a fifth” —a term he concedes is a common reference to 


liquor, not beer, even by him. (Lynch Dep., p. 69).  While he claims he stopped consuming alcohol 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 M


ar 24 4:31 P
M


 - G
R


E
E


N
V


ILLE
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2303510







13 


at 8:00 a.m. the morning of the accident, Dr. Eagerton doubts that timeline.  It is his opinion Mr. 


Lynch more than likely consumed at least three standard drinks in the hour before the accident.  


In the final analysis the exact amount and timing of Mr. Lynch’s alcohol consumption does not 


need to be precisely resolved since it is undisputed that when he was lying in the roadway at night 


in dark clothes, he was legally intoxicated, and according to Dr. Eagerton mentally and physically 


impaired as a result. 


To compound matters, by his own testimony Mr. Lynch spent the 36 hours prior to the 


accident neglecting his diabetes.  He had not taken either his daily insulin or Metformin since the 


morning of December 15.  Additionally, he does not remember what or when he ate the day of the 


accident, (Lynch Dep., pp. 57).  According to his toxicologist Mr. Lynch likely had not eaten 


anytime near the time of the accident and likely did not eat at all that day. (Eagerton Dep., pp. 53, 


61). As a consequence of Mr. Lynch’s own willful neglect of his chronic medical condition, his 


blood glucose plunged to a dangerously low level and he lost awareness of his situation. (Eagerton 


Dep., pp. 47)  This is consistent with Mr. Lynch’s own testimony that he doesn’t really remember 


what he did the day of the accident and that he can remember almost nothing after allegedly getting 


off the bus near where the accident occurred: not the time of day, weather, clothing, surroundings, 


or the collision at all, nor the details of the collision like where he was when he was hit, who hit 


him, what kind of car hit him, the speed of the car or whether there were other cars around. 


(Plaintiff Dep., pp. 57).  


 In addition, a review of Mr. Lynch’s prior hypoglycemic incidents that resulted in hospital 


admissions reflect that he was well-aware of the potential consequences of his behavior. It is 


undisputed that in January 2021, less than a year before the accident, he was found by EMS 


unconscious, on the side of the street suffering from hypoglycemia in 42-degree weather.  He was 
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treated for hypoglycemia and possible hypothermia, told the EMS attendants that he had been out 


for a night of drinking and smoking crack.3, and was taken to the hospital by ambulance. (January 


2021 EMS Report).  Similarly, on November 25, 2021, just three weeks before the accident, he 


was again found by EMS in his bedroom in a confused and hypoglycemic state, surrounded by 


“multiple alcoholic beverage bottles” that were empty. He admitted to drinking “copious amounts 


of alcohol.”  His blood glucose level was reported to be 30. He was again taken to the hospital by 


ambulance. (November 2021 EMS Report). 


In addition to these documented ambulance runs for medical issues similar to what 


occurred on the evening of this accident, Mr. Lynch admitted in his deposition that he has been to 


the hospital more than 12 times per year on average when his blood glucose levels got too high or 


too low. As he stated, “[w]hen your sugar level get so high or so low you got to go. You don’t know 


if you go or not because they pick you up in an ambulance. You don’t know nothing. I didn’t know 


nothing” (Lynch Dep., pp. 22-23).  As such, it cannot be disputed that prior to this accident and 


on the day of the accident Mr. Lynch was well-aware what could be the effects of his willful and 


reckless failure to take the most basic care of his diabetes. 


That Mr. Lynch was negligent cannot be disputed. First, the very fact that as a diabetic, he 


failed to take his insulin and eat properly, is recognized in South Carolina as negligence. See, 


Howle v. PYA/Monarch, Inc., 288 S.C. 586, 344 S.E.2d 157 (Ct. App. 1986): 


A jury could reasonably find from the facts, as recited above, that PYA [as 


employer] and Gregory [the diabetic driver/defendant] were negligent because 


Gregory had sufficient warning on the morning of the accident that a hypoglycemic 


episode was approaching and, though he had “gotten woozy” and knew he had not 


 
3 Mr. Lynch testified in his deposition he has not used illegal drugs since 2006 and that he was an 


insulin dependent diabetic (Lynch Dep., pp. 20). He later testified that he had used no drugs since 


2008, and still later testified he had used no drugs for ten years. (Lynch Dep., pp. 114, 124). The 


medical records directly contradict his testimony denying drug use. 
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eaten lunch, he neither ate the candy he had available to abate the episode nor 


stopped driving. 


 


Id at 590–91, 344 S.E.2d at 159.  As such, Gregory’s claim that he suffered a sudden medical 


emergency as the result of hypoglycemia which led to the accident was rejected.  That Mr. Lynch 


was not driving a vehicle, as argued by his attorneys, is irrelevant.  Mr. Lynch knew and had 


known what the effects of his failure to take proper care of his diabetes could and likely would be, 


and there was nothing sudden about this event to him.  


South Carolina cases have also held the fact of voluntary intoxication alone may be 


sufficient to hold as a matter of law that plaintiff’s negligence exceeded that of a defendant. In 


Lydia v. Horton, 355 S.C. 36, 583 S.E.2d 750 (2003), the Supreme Court stated: “We agree with 


the trial judge that Lydia's admission that he was ‘appreciably impaired’ and that he lost control of 


the vehicle supports only one conclusion, that Lydia's negligence exceeded Horton's. See Creech 


v. South Carolina Wildlife & Marine Resources Dep't, 328 S.C. 24, 491 S.E.2d 571 (1997) (if the 


evidence supports only one conclusion, then the comparative fault of the plaintiff and defendant 


becomes a question of law for the trial judge).  Lydia, 355 S.C. at 40, 583 S.E.2d at 752-53.  


The evidence here is overwhelming and can lead to only one reasonable conclusion: the 


plaintiff’s self-inflicted conduct—intoxication, failure to take medication, failure to eat—caused 


him to fall into the middle of a busy Greenville highway at night, wearing dark clothing in a not 


well-lit area.  The plaintiff knew the dangers of not controlling his blood glucose level. While his 


injuries are unfortunate, he alone created the circumstances of lying across a roadway.  Ms. 


Einstein had no knowledge of his condition, and no opportunity to recognize his condition and 


avoid him.  The plaintiff was the sole author of his own injuries. The evidence supports only one 


conclusion: that the plaintiff’s negligence was the cause of the accident and his injuries.  


Accordingly, Ms. Einstein is entitled to summary judgment as a matter of law. 
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C. Any Negligence of Ms. Einstein Was Not a Proximate Cause Of the Accident and She 


is Is Entitled to Summary Judgment. 


Ms. Einstein was not negligent at all, but even if she were any such negligence was not a 


proximate cause of the accident. To the extent it might be argued she was negligent and proximate 


cause exists, because of the plaintiff’s overwhelming grossly negligent behavior, no reasonable 


jury could find that he was less than 51% at-fault and, as such, he is legally barred from any 


recovery in this case.4  


The plaintiff remembers nothing about the accident and can offer no testimony about 


anything Ms. Einstein did to cause the accident. Nevertheless, and despite testifying that he does 


not know if Ms. Einstein was unable to stop without hitting him, it is his belief he is entitled to 


recover in this case simply because she had a car and hit him. That cannot serve as a basis for the 


imposition of liability on Ms. Einstein, particularly in light of the plaintiff’s overwhelming gross 


negligence, and comparing two decisions of the South Carolina Supreme Court in auto-pedestrian 


cases supports the conclusion that a verdict in favor of Mr. Lynch is not reasonably possible under 


the facts.  


In Bloom v. Ravoira, supra, the Supreme Court affirmed that a pedestrian’s negligence 


exceeded 50% as a matter of law where he violated crossing statutes by jaywalking mid-block in 


dark, rainy conditions while wearing dark clothing and entering traffic suddenly from between 


parked cars; the Court concluded the pedestrian’s fault was overwhelming and precluded any 


reasonable inference of driver negligence. 339 S.C. 417, 420–25, 529 S.E.2d 710, 711–14.  


 
4 It is not Ms. Einstein’s or the Court’s position that the plaintiff was only 51% at-fault, but instead 


that he could not be less at fault than 51%. It is Ms. Einstein’s position, and the Court’s, that the 


plaintiff was overwhelmingly grossly negligent compared to any slight evidence of negligence by 


her. 
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Likewise, in Est. of Haley ex rel. Haley v. Brown, 370 S.C. 240, 634 S.E.2d 62 (Ct. App. 


2006), three boys around eight years old were riding bicycles and darted out into the street from a 


parking lot. Defendant motorist swerved to avoid the first two boys but the third struck the 


defendant’s truck. At trial, the plaintiff presented an expert who opined that the defendant had two 


seconds to avoid the accident, inferring that the defendant was negligent. The court of appeals 


affirmed the trial court’s directed verdict for the defendant.  


At the time of this accident, Brown was driving in his proper lane and at the posted 


speed limit. Moreover, there is no evidence of any impairment or recklessness on 


his part. Brown was confronted with an emergency situation caused solely by the 


first two boys wrongfully darting out of the bank parking lot into the path of his 


truck. He quickly made a decision to swerve to the left to avoid hitting the two boys. 


By choosing to swerve, Brown made a choice a person of ordinary prudence placed 


in the same emergency situation might also make at that moment. In fact, Brown 


did not hit any of the three children that day; unfortunately, one of them, Joshua, 


struck him.  


 


Id. at 243–44, 634 S.E.2d at 64. 


By contrast, in Abdelgheny v. Moody, 432 S.C. 346, 852 S.E.2d 225 (Ct. App. 2020), the 


court reversed summary judgment because material disputes existed where the pedestrian wore 


bright clothing, had safely crossed two lanes, paused in the median, and there was evidence the 


driver may have failed to maintain a proper lookout—facts permitting a jury to weigh comparative 


fault. 


In the accident at issue, the features giving rise to issues of material fact in Abdelgheny are 


absent: the plaintiff was not wearing bright clothes, the plaintiff was not actively attempting to 


avoid traffic— he had at one point been jumping in out of traffic according to Mr. Cortez— he was 


lying in the road at the time he became visible to Ms. Einstein, and there exists an uncontradicted 


statement by Pastor Gaines that the incident was unavoidable by Ms. Einstein. Moreover, evidence 


supporting the conclusion that a verdict in favor of the plaintiff is not reasonably possible is even 
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more stark than in Bloom: the plaintiff was lying in a live travel lane on a highway at night, 


intoxicated, in an avoidable hypoglycemic state, and wearing dark clothing—directly contravening 


clear statutory duties to exercise due care for personal safety and to avoid creating roadway 


hazards. See S.C. Code Ann. §56-5-3150(a) and (c). On these objective facts, no competent 


evidence suggests Ms. Einstein, or any reasonable motorist could have perceived and avoided a 


supine, dark-clad, impaired pedestrian under low-visibility nighttime conditions; any contrary 


supposition is speculative and cannot forestall summary judgment. Thus, as in Bloom, the 


evidentiary record admits to only one reasonable conclusion—that plaintiff’s negligence exceeds 


50% and is the sole or superseding cause—rendering the claim ripe for summary judgment. 5 As 


such, even if Ms. Einstein was somehow slightly negligent, she is still entitled to summary 


judgment since no reasonable jury could find the plaintiff to be less than 51% at-fault for the 


accident. See Bloom at 422, 529 S.E.2d at 713. 


D. Ms. Einstein Is Entitled To Summary Judgment On The Issue Of Punitive Damages 


 
5 See 339 S.C. at 420–25, 529 S.E.2d at 711–14; Pottinger v. Price, 2019-0183 (La. App. 1 Cir. 


10/23/19), 289 So. 3d 1047, 1057–58 (upholding a trial court’s granting of summary judgment for 


a motorist and finding a motorist that attempted to slow down and swerve but still struck a 


pedestrian acted reasonably where there was no crosswalk, it was night, there were no streetlights 


illuminating roadway in area of accident, the pedestrian was wearing dark upper body clothing and 


no reflective materials, and the pedestrian had parked his vehicle on shoulder, which could have 


distracted approaching drivers and provided physical barrier limiting potential escape path for any 


swerving vehicle.); see Gaffron v. Metropolitan Atlanta Rapid Transit Authority, 229 Ga. App. 426, 


494 S.E.2d 54 (1997) (finding a pedestrian may not ignore traffic conditions and enter roadway 


relieved of her duty to exercise ordinary care for her own safety); Schupp v. Grill, 27 Conn. App. 


513, 607 A.2d 1155 (1992) (finding plaintiff was the proximate cause of his own injuries where he 


was hit while running in the middle of an unlighted road toward the defendant’s westbound 


automobile at 6:42 p.m. in the dark). Jones v. Gleim, 468 N.E.2d 205, 208 (Ind. 1984) (finding a 


pedestrian’s “conduct in crossing the street in the middle of the block on a rainy, foggy night when 


her vision was impaired and she did not continue to look for oncoming traffic was not that of a 


reasonable person and was in disregard of the obviously known and appreciated dangers.”). 
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The plaintiff has prayed for recovery of punitive damages. Having already determined that 


Ms. Einstein was not negligent and that Mr. Lynch was solely or primarily at-fault for the accident 


and his injuries, it is axiomatic that Mr. Lynch is not entitled to recovery of punitive damages.  


Nevertheless, the Court addresses this issue as well.   


“Punitive damages may be awarded only if the plaintiff proves by clear and convincing 


evidence that his harm was the result of the defendant's wilful, wanton, or reckless conduct.” S.C. 


Code Ann. §15-32-520 (emphasis added). The clear and convincing standard represents "the 


highest burden of proof known to the civil law….” Mellen v. Lane, 377 S.C. 261, 290, 659 S.E.2d 


236, 251 (Ct. App. 2008). While determining whether a party is entitled to punitive damages is a 


jury question, a trial court must determine whether a jury can reasonably find there is clear and 


convincing evidence of wilful, wanton, or reckless conduct. Gurwood v. GCA Servs. Grp., Inc., 


445 S.C. 324, 335, 914 S.E.2d 149, 155 and n.3 (2025). Mere negligence, even gross negligence, 


is insufficient to support punitive damages. Solanki v. Wal-Mart Store No. 2806, 410 S.C. 229, 237, 


763 S.E.2d 615, 619 (Ct. App. 2014) (citing Bell v. Atl. Coast Line R. Co., 202 S.C. 160, 171, 24 


S.E.2d 177, 182 (1943)). The Court of Appeals clarified that "while punitive damages are 


recoverable for negligence so gross or reckless of consequences as to imply or to assume the nature 


of wantonness, willfulness or recklessness, yet they are not awarded in this state for mere gross 


negligence." Solanki, 410 S.C. at 237, 763 S.E.2d at 619. 


As noted above, the only reasonable conclusion that can be drawn in this case is that Ms. 


Einstein was not negligent and no acts or omissions on her part caused the plaintiff’s injuries.   At 


the time of the accident, she was driving down a not well-lit road at night, with both hands on the 


wheel and looking straight ahead without any distractions, when she came upon the plaintiff 


dressed in dark clothing lying in the road from a combination of alcohol and a diabetic episode.  
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When Ms. Einstein saw the plaintiff in the roadway, likely at about the same time Pastor Gaines 


did, she was proceeding at the speed limit and slammed on her brakes, but it was too late to avoid 


the accident.6 As Pastor Gaines stated, the accident was simply unavoidable for Ms. Einstein. By 


contrast, the plaintiff’s own conduct, his drinking combined with his mismanagement of his blood 


glucose levels despite knowing the consequences of both, created the danger; he was the author of 


his own injuries. Consequently, the record contains no evidence whatsoever that would allow for 


a reasonable jury to conclude that Ms. Einstein was reckless, willful or wanton, or that she acted 


in conscious disregard for the plaintiff’s rights. As such, Ms. Einstein is entitled to summary 


judgment on the issue of punitive damages. 


E. Plaintiff Is Not Entitled To Additional Time For Discovery 


 During the hearing of this motion Plaintiff’s counsel argued that additional time was 


needed to complete discovery.  Initially, it should be noted that Plaintiff’s counsel did not submit 


an affidavit pursuant to Rule 56(f) prior to the hearing claiming that additional time was needed to 


complete discovery.  Even if such an affidavit had been submitted, this argument must fail.      


 During the hearing Defense counsel provided the Court with a summary of the history of 


discovery in this case.  The Court allowed Plaintiff’s counsel ten days to respond to that 


information.  Plaintiff’s counsel submitted a response and disputed little if any of the information 


provided by Defense counsel during the hearing, some of which is noted below.  Based upon 


 
6 Even if the plaintiff attempts to establish Ms. Einstein was somehow violating a traffic law at the 


time of the incident, which Ms. Einstein denies, in Gurwood, the Supreme Court signaled that a 


minor traffic violation, standing alone, does not elevate conduct to the level of recklessness 


necessary for punitive damages. 445 S.C. at 332, 914 S.E.2d at 154 (“[c]lear and convincing 


evidence is an elevated standard of proof . . . the mere violation of the statute, without more, is 


insufficient to prove punitive damages by clear and convincing evidence.”) (quoting Wise v. 


Broadway, 315 S.C. 273, 282, 433 S.E.2d 857, 862 (1993) (Toal, J. dissenting).  
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arguments during the hearing and the submissions on this issue, the Court finds Plaintiff’s 


counsel’s argument is without merit. 


This accident occurred in December 2021.  The summons and complaint were filed in July 


2022.  The depositions of Mr. Lynch, Ms. Einstein and Officer Hamilton were taken in 2023 and 


the deposition of Ms. Einstein’s husband, Howard, was taken in November 2024.     


In 2024, Ms. Einstein’s medical records were requested and objected to, and in August 


2024, Judge Gravely ordered limited discovery of the same.  Later, during a hearing on other 


matters in October 2025, Judge Rivers sua sponte permitted some additional limited discovery of 


Ms. Einstein’s medical records.  With one exception Plaintiff and Dr. Eagerton had all additional 


records ordered to be produced by the Court in November 2025.  The exception, a letter from Dr. 


Johnstone, was provided in early December, which concluded that production.  No objections 


were made to that production, and no additional information was requested.  This information has 


provided no support for Plaintiff’s counsel’s arguments of impairment by Ms. Einstein.   


In 2025, Plaintiff’s counsel also moved for production of Ms. Einstein’s cell phone so that 


all data could be downloaded for production.  Defendant opposed that request, and on motion to 


compel Judge McMaster ordered production of the phone for a limited production of 


data/information around the time of the accident.  All information ordered to be produced by 


Judge McMaster has been produced.  None of this information has provided support for Plaintiff’s 


counsel’s arguments of negligence by Ms. Einstein. 


Defendant initially moved for summary judgment in late January 2024.  That motion was 


granted by Judge Morgan in March 2024, but the order was rescinded for reasons not relevant to 


this issue at this time, except for the arguments made by Plaintiff’s counsel.  Specifically, on April 


9, 2024, Plaintiff’s counsel filed a motion to alter or amend Judge Morgan’s Order along with an 
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affidavit signed by counsel stating additional discovery was needed, including the depositions of 


Pastor Gaines, Mr. Cortez, Daniel Fedorski and certain 1st responders to the scene, and to obtain 


the medical and cell phone records of Ms. Einstein.  None of those depositions were ever taken 


by Plaintiff’s counsel.  


In May 2024, Defendant again moved for summary judgment.  On July 1, 2024, Plaintiff’s 


counsel filed a memorandum in opposition to that motion, arguing that additional time was needed 


to complete discovery, including obtaining Ms. Einstein’s cell phone and medical information. 


On November 18, 2024, Defendant supplemented her discovery responses to add her 


children Meg and Davis as potential witnesses, as well as Mr. Cortez, Mr. Gaines and Mr. Fedorski.  


The addresses of each of those witnesses were also provided. 


 On December 11, 2024, Defendant supplemented her discovery responses to provide the 


names and addresses of Cynthia Waterman, Kathryn Norwood, Marion Crawford, Ann Taylor and 


Alex Burgamy.  This information was requested by Plaintiff’s counsel. 


 In an email to defense counsel dated May 2, 2025, Plaintiff’s counsel noted her intention 


to take the depositions of Defendant's two children, Meg and Davis, as well as Ms. Burgamy, Ms. 


Norwood, Ms. Crawford, Ms. Taylor, Ms. Waterman, Mr. Cortez and Mr. Gaines, and 


representatives of Mr. Fedorski's employer Allied, Pure Insurance and Chubb Insurance.  She also 


stated her intention to request an unredacted copy of the attendance list of the Greenville Country 


Club Board of Directors, which was meeting on the evening of the accident and which Mr. Einstein 


attended, as well as the cell phone data from Ms. Einstein's cell phone.  She expressed an interest 


in a scheduling order because there was "a lot to do in a short period of time" since the case was 


then scheduled for trial on June 23, 2025. 


 In all of 2025, a total of four (4) depositions were taken, all by counsel for Defendant.  
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Plaintiff did not schedule or take any of the twelve (12) depositions it was indicated were planned 


to be taken during the previous eighteen (18) months since advising the Court in an affidavit and 


written memoranda that the motion for summary judgment should not be granted because 


additional discovery was needed.  Plaintiff took only the deposition of Mr. Einstein in November 


2024, who was not a witness to the accident, which deposition led to the issuance of an Order of 


Civility by Judge Gravely after reading a copy of the transcript.  Plaintiff did not schedule or take 


the depositions of any of the eleven (11) members of Defendant's prayer group whose names and 


addresses were requested in discovery. 


 In Plaintiff’s counsel’s response to this information it was argued, among other things, that 


Judge Gravely's Order and Notes of Civility limited Plaintiff's ability to “fully and fairly conduct 


depositions".  Initially, it should be noted that Judge Gravely’s Order was issued in February 2025, 


nine months after Plaintiff’s counsel’s affidavit claiming additional time was needed to take 


depositions, so that does not explain why only one deposition was taken during that time, which 


was not even a deposition ever claimed to be needed.  Further, it is entirely unclear how an order 


directing counsel to behave professionally in depositions and to ask relevant questions somehow 


inhibited Plaintiff’s counsel from taking any depositions at all, and Plaintiff’s counsel provided no 


further insight into that claim.  One need not speculate about that though, as Judge Gravely’s 


Order speaks for itself. In no way did he restrict Plaintiff's counsel from taking depositions in the 


slightest, and more importantly there is no evidence Plaintiff's counsel scheduled any of them to 


be taken thereafter.    


 The case was scheduled long ago for a day-certain trial during the March 16, 2026, term of 


court.  That was the second time the case had been set for trial.  The hearing of this motion was 


three years and six months after the lawsuit was filed, nearly two years after the first motion for 
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summary judgment was filed and two months before the scheduled trial.  Trials and motions 


cannot be delayed indefinitely based on some mere hope that a party will find evidence to support 


its position at some point.  Here, there was more than ample time for Plaintiff’s counsel to 


complete any discovery needed in this matter and Plaintiff’s counsel has failed to demonstrate that  


additional time for discovery would yield any relevant evidence to rebut the motion for summary 


judgment.    


CONCLUSION 


Ms. Einstein is entitled to summary judgment because there is no evidence that any of her 


conduct proximately caused the plaintiff’s injuries; instead the evidence is clear that Mr. Lynch 


was at-fault in causing the accident and his own injuries. Even if there was evidence of negligence 


by Ms. Einstein, Mr. Lynch’s gross negligence so far outweighs any slight negligence of Ms. 


Einstein that no reasonable jury could find him less than 51% at-fault, thereby barring him from 


any recovery. Lastly, there is no evidence of any acts or omissions by Ms. Einstein that could 


possibly serve as a basis for an award of punitive damages, particularly in light of the 


overwhelming gross negligence of the plaintiff. Therefore, Ms. Einstein is entitled to summary 


judgment on all issues and this matter is hereby dismissed with prejudice. 


AND IT IS SO ORDERED! 


 


[ELECTRONIC SIGNATURE OF COURT TO FOLLOW] 
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______________________________ 
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______________________________ 
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______________________________ 
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______________________________ 
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______________________________ 


 
 Appellant Roger Wayne Lynch appeals from the summary judgment order entered by the 


Honorable Vernon F. Dunbar on March 24, 2026. Appellant filed a timely motion to reconsider, 
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      s/Brooklyn A. O’Shea 
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