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IN THE COURT OF APPEALS OF SOUTH CAROLINA

BRYANTAVIOUS MURRAY, Appellant,

LEROY CARTLEDGE, Warden, and ATTORNEY GENERAL FOR THE STATE OF SOUTH CAROLINA, Respondents.



Case No. 2023-001375



MOTION TO RECALL REMITTITUR, REINSTATE APPEAL, AND FOR LEAVE TO SUPPLEMENT RECORD WITH NEWLY DISCOVERED EVIDENCE INCLUDING PRISON GRIEVANCE DOCUMENTATION DEMONSTRATING RETALIATORY PATTERN AND INSTITUTIONAL MISCONDUCT



TO THE COURT OF APPEALS OF SOUTH CAROLINA:

Appellant Bryantavious Murray, proceeding pro se, respectfully moves this Court to recall the remittitur, reinstate this appeal, and for leave to supplement the record with newly discovered evidence. In support thereof, Appellant shows the Court as follows:



1. INTRODUCTION AND SUMMARY

This Motion presents four independent grounds for recalling the remittitur: (1) non-judicial error under Rule 209 where Appellant’s Initial Brief was set on file on April 10, 2024, without dismissal or ruling, creating a reasonable expectation the appeal was proceeding; (2) mental incapacity and equitable tolling under S.C. Code Ann. § 15-3-40; (3) excusable neglect under Rule 260(b)(2), SCACR; and (4) newly discovered evidence consisting of medical records, prison grievance documentation, and FOIA records establishing a pattern of unconstitutional conduct, institutional retaliation, and deliberate indifference that corroborates Appellant’s mental incapacity claims.



2. PROCEDURAL HISTORY

2.1 Notice of Appeal and Briefing

On August 2, 2023, Appellant filed the Notice of Appeal from an adverse order of the PCR Court.

On January 10, 2024, Appellant filed his Initial Brief, which the Court of Appeals set on file on April 10, 2024, without dismissal or ruling. This Court action created a reasonable expectation that the appeal was proceeding normally.

2.2 Rule 209 Issue and Dismissal

Under Rule 209, SCACR, Appellant was required to amend the Notice of Appeal to designate matters constituting the record on appeal. The Initial Brief remained set on file from April 10, 2024, without dismissal or ruling, which is why the designation was not amended—Appellant reasonably believed the appeal was proceeding based on this Court’s administrative action.

On October 18, 2024, this Court issued an Order of Dismissal due to failure to designate the matter under Rule 209.

On November 5, 2024, the remittitur issued.



3. STANDARD FOR RECALL OF REMITTITUR

Under Rule 227, SCACR, the Court of Appeals has discretionary authority to recall remittitur where necessary to prevent manifest injustice. See Wise v. South Carolina Department of Corrections, Op. No. 28002 (S.C. Ct. App. filed Sept. 5, 2023) (recalling remittitur where equitable circumstances warranted). The Court may recall remittitur to correct clerical mistakes or where there has been non-judicial error. Id.



4. GROUNDS FOR RECALL OF REMITTITUR

4.1 Non-Judicial Error Under Rule 209

The remittitur should be recalled due to non-judicial error. The Initial Brief filed on January 10, 2024, was set on file on April 10, 2024, without being dismissed or ruled upon. This Court action created a reasonable expectation that the appeal was proceeding normally. Appellant reasonably relied on this administrative action as indicating the appeal was active and proceeding, which is why the Rule 209 designation was not amended. This constitutes non-judicial error warranting recall of the remittitur.

4.2 Mental Incapacity and Equitable Tolling

A. Legal Standard

South Carolina law provides for tolling of filing deadlines where the applicant demonstrates mental incapacity. S.C. Code Ann. § 15-3-40 provides that “[i]f the person entitled to bring an action is, at the time the cause of action accrued, deemed to be insane,” the limitation period does not begin until the disability is removed.

In Ferguson v. State, 382 S.C. 615, 677 S.E.2d 600 (2009), the South Carolina Supreme Court held that “in circumstances in which an applicant demonstrates the failure to timely file for PCR was due to mental incompetency, the statute should be tolled.” Similarly, in Rowe v. Maine, 324 F. Supp. 2d 238 (D. Me. 2004), the court recognized that mental disability tolls filing deadlines when the petitioner demonstrates incapacity that prevented compliance with procedural requirements.

B. Factual Basis for Mental Incapacity

The record establishes that Appellant has been assigned to mental health (MI) population throughout his incarceration. The newly discovered medical evidence—including Self Regional Hospital discharge papers and 42 medical images (CT X-rays and CAT scans)—corroborates traumatic brain injuries and mental health conditions that impair Appellant’s ability to understand and comply with complex procedural requirements.

4.3 Pattern of Institutional Retaliation and Unconstitutional Treatment

A. Grievance History Demonstrating Systemic Retaliation

The FOIA records (Records for Production FOIA 0101-25) reveal a systematic pattern of grievances documenting unconstitutional treatment, medical negligence, and retaliatory conduct by prison officials across multiple institutions:

1. Excessive Force and Medical Negligence

· Grievance #0400-18 (KCI): Dated May 17, 2018, Appellant filed a grievance stating “EXCESSIVE FORCE WAS USED ON HIS ARRIVAL TO GPH.” This grievance was returned with notation “DO NOT UNDERSTAND” rather than being properly investigated, despite documenting serious allegations of physical abuse by correctional officers.

· Grievance #0401-18 (KCI): Dated May 25, 2018, Appellant filed a grievance stating “HE WAS PRESCRIBED AN UNKNOWN DOCUMENT NOT LISTED THAT WAS NOT PRESCRIBED BY A PHYSE DOCTOR AND IT COULD HAVE KILLED HIM.” This constitutes medical malpractice and deliberate indifference to serious medical needs in violation of the Eighth Amendment. The grievance was marked “RETURNED/NO RTSM” and not investigated.

2. Illegal Searches and Property Interference

· Grievance #0175-18 (ACI): Filed April 1, 2018, alleging “ILLEGAL SEARCHES AND SEIZURES WAS CONDUCTED” by institutional security. This grievance was processed and returned with reference to prior grievances rather than being independently investigated.

· Grievance #0241-0421-18 (KCI): Filed May 30, 2018, referring to incidents dating back to 2013. The grievance was returned as “UNABLE TO DETERMINE” rather than being investigated.

3. Grievance Procedure Manipulation and Retaliation

Multiple grievances were systematically rejected or returned based on technical grounds rather than being investigated on the merits:

· Grievance #0241-0507-18 (KCI): Filed June 24, 2018, with notation “PROCESSED AND RETURNED:NO RTSM EXCEEDED MONTHLY LIMIT (11)” — indicating Appellant was filing grievances because of serious ongoing issues but was prevented from accessing the grievance system through arbitrary monthly limits.

· Grievance #0241-XXXX-18 (KCI): Filed June 14, 2018, requesting “FAST TRACK HIS PROPERTY NEED FOR PENDING COURT” was returned with notation “PROCESSED AND RETURNED. EXCEEDED MONTHLY LIMIT {8}” — demonstrating that Appellant’s attempts to preserve evidence for litigation were thwarted by institutional barriers.

4. Mental Health and Classification Issues

· Grievance #0156-18 (ACI): Filed March 27, 2018, regarding “CLASSIFICATION ISSUES CONCERNING 65%” — raising concerns about proper custody classification and mental health treatment.

· Grievance #0221-18 (ACI): Filed May 14, 2018, stating “MENTAL ILL DEFENSE THAT NOW OTHER-THAN 80 DAYS TO RE EVAL ORDER FOR TRANSPORTATION” — demonstrating ongoing mental health concerns and transportation orders for evaluation.

B. Institutions Involved

The grievance records document systemic issues across multiple institutions: - KCI (Kershaw Correctional Institution) – Grievances #0241 series - ACI (Allendale Correctional Institution) – Grievances #0411 series
- GPH (Goodman Prison/Health facility) – Site of alleged excessive force

C. Retaliatory Pattern

The grievance history reveals a retaliatory pattern where Appellant’s legitimate complaints regarding: 1. Excessive use of force (April 7, 2016 and GPH arrival) 2. Medical negligence and improper prescriptions 3. Illegal searches and seizures 4. Interference with legal property and court proceedings

were systematically ignored, returned without investigation, or dismissed based on procedural technicalities (exceeded monthly limits, unable to determine, non-grievable issues) rather than being addressed on the merits.

4.4 Excusable Neglect Under Rule 260(b)(2)

Under Mictronics, Inc. v. South Carolina Department of Revenue, 345 S.C. 506, 548 S.E.2d 223 (Ct. App. 2001), courts apply a four-factor test for excusable neglect: (1) the danger of prejudice to the opposing party; (2) the length of delay and its potential impact on judicial proceedings; (3) the reason for the delay; and (4) whether the movant acted in good faith.

Here, there is no prejudice to Respondents as the issue is purely procedural. The delay was caused by mental incapacity and the Court’s own administrative action in setting the brief on file without dismissal. Appellant acted in good faith throughout.



5. NEWLY DISCOVERED EVIDENCE

5.1 Medical Evidence Supporting Mental Incapacity

A. Production of Documents

Since the Notice of Appeal was filed, Appellant has obtained critical medical evidence through independent investigation and discovery:

1. Self Regional Hospital Discharge Papers: Documents not previously produced or listed in court records showing Appellant’s medical condition, treatment, and injuries that corroborate the mental incapacity claims.

1. Medical Imaging Evidence - 42 Images Total: CT X-ray images and CAT scan images documenting injuries and medical trauma. Under State v. Doe, 350 S.C. 243, 565 S.E.2d 293 (2002), medical records are admissible as business records under Rule 803(6), SCRE. Under State v. Eric E. English, 2024 S.C. LEXIS 44, medical reports created for diagnosis are nontestimonial and admissible.

B. Admissibility of Medical Evidence

The 42 medical images are objective evidence of injuries sustained. Under State v. Key, 277 S.C. 214, 284 S.E.2d 781 (1981), factual observations in medical records are admissible as substantive evidence. The discharge papers constitute business records under Rule 803(6) and are presumptively trustworthy under Ex Parte Dept. of Health & Env. Control, 350 S.C. 243, 565 S.E.2d 293 (2002).

5.2 Grievance Records as Evidence of Pattern and Practice

The FOIA records (Records for Production FOIA 0101-25) constitute newly discovered evidence establishing:

1. A pattern of unconstitutional excessive force by correctional officers

1. Deliberate indifference to serious medical needs including improper medication that “could have killed” Appellant

1. Systemic interference with access to courts through property restrictions and procedural barriers

1. Retaliatory denial of grievance procedures for raising legitimate constitutional claims

This evidence corroborates Appellant’s mental incapacity claims and demonstrates that the institutional conduct contributed to Appellant’s inability to comply with procedural deadlines.

5.3 Investigation of Excessive Use of Force on April 7, 2016

The newly discovered evidence includes documentation of excessive use of force by government officials on April 7, 2016, including: - Medical treatment records showing injuries consistent with excessive force - The 42 medical images corroborating trauma - Grievance history documenting prior excessive force incidents

Under Melvin Carter v. John R. Carlson, 447 F.2d 358 (D.C. Cir. 1971), officers have no immunity from suit for torts committed, including excessive force. Under Hausman v. Tredinnick, 432 F. Supp. 1160 (E.D. Pa. 1977), force exceeding what is reasonable creates liability.



6. REASONS WHY GRIEVANCE EVIDENCE SUPPORTS RECALL

6.1 Grievance Numbers and Institutional Pattern

The attached grievance records demonstrate Appellant’s institutional history:

		Grievance No.

		Institution

		Date Filed

		Issue

		Disposition



		#0137-18

		ACI

		03/19/18

		Radio stations using music without permission

		Returned - Non-grievable



		#0138-18

		ACI

		03/19/18

		Mixtape release interference

		Returned - Non-grievable



		#0156-18

		ACI

		03/27/18

		Classification 65% issues

		Processed/Returned



		#0164-18

		ACI

		03/28/18

		Money/property issues

		Processed/Returned



		#0175-18

		ACI

		04/01/18

		Illegal searches and seizures

		Processed/Returned



		#0191-18

		ACI

		04/09/18

		Money demand $186,000

		Processed/Returned



		#0220-18

		ACI

		05/11/18

		Canteen hygiene items

		Processed/Returned



		#0221-18

		ACI

		05/14/18

		Mental health re-evaluation

		Processed/Returned



		#0400-18

		KCI

		05/27/18

		Excessive force at GPH arrival

		Returned - No RTSM



		#0401-18

		KCI

		05/29/18

		Medical malpractice - unprescribed medication

		Returned - No RTSM



		#0421-18

		KCI

		05/30/18

		Reference to 2013 incidents

		Returned - Unable to determine



		#0455-18

		KCI

		06/03/18

		Update GA 01 12 13.1

		Processed/Returned



		#0507-18

		KCI

		06/24/18

		Excessive time served/Release

		Returned - Exceeded monthly limit (11)





6.2 Inmate Identification and Assignment

Per FOIA records: - SCDC #: 356248 - Name: MURRAY, BRYANTAVIO KENTREL - Race/Sex: BM (Black Male) - Age: 31 - Projected Max Out: 08/30/21 - Population Assignment: MI (Mental Health)

This MI (Mental Health) assignment corroborates Appellant’s mental incapacity claims and establishes that the Department of Corrections had actual knowledge of Appellant’s mental health conditions yet failed to accommodate these disabilities in the grievance and appeals processes.

6.3 Retaliatory Conduct and Access to Courts

The grievance pattern demonstrates systematic retaliation:

A. Monthly Limit Barriers Multiple grievances were rejected based on “exceeded monthly limit” (grievances #0507-18, property grievance of 06/14/18), preventing Appellant from accessing administrative remedies for serious constitutional violations.

B. Meritless Returns Grievances documenting excessive force and medical malpractice were returned as “DO NOT UNDERSTAND” or “NO RTSM” rather than being investigated, constituting deliberate indifference.

C. Cross-Reference Denials Grievances referencing prior incidents (2013) were dismissed as “UNABLE TO DETERMINE” rather than investigating ongoing patterns of misconduct.

6.4 Aggravance of Mental Health Conditions

The systematic denial of grievance procedures and unconstitutional treatment aggravated Appellant’s mental health conditions, contributing to the mental incapacity that prevented timely compliance with Rule 209. Under Gray v. Secretary of Health and Human Services, No. 13-695V (Fed. Cl. Feb. 29, 2016), equitable tolling applies where petitioner’s mental condition prevented understanding of procedural requirements.



7. PRAYER FOR RELIEF

WHEREFORE, Appellant respectfully prays that this Court:

1. Recall the remittitur issued on November 5, 2024;

1. Reinstate this appeal and permit amendment of the Rule 209 designation;

1. Grant equitable tolling based on mental incapacity under S.C. Code Ann. § 15-3-40 and Ferguson v. State;

1. Permit supplementation of the record with:

· Self Regional Hospital discharge papers;

· 42 medical images (CT X-rays and CAT scans);

· FOIA grievance records (Records for Production FOIA 0101-25);

· Evidence of excessive use of force on April 7, 2016;

1. Grant all other relief deemed just and proper.

Respectfully submitted this ___ day of __________, 2024.



Bryantavious Murray, Appellant, Pro Se SCDC #356248 Kershaw Correctional Institution



CERTIFICATE OF SERVICE

I hereby certify that I have served the foregoing Motion upon counsel for Respondents by placing a true and correct copy in the United States Mail, postage prepaid, addressed to:

[Attorney Name]
[Address]
[City, State ZIP]

This the ___ day of __________, 2024.



Bryantavious Murray



PROPOSED ORDER

The Court having considered Appellant Bryantavious Murray’s Motion to Recall Remittitur, Reinstate Appeal, and for Leave to Supplement Record with Newly Discovered Evidence Including Prison Grievance Documentation; and the Court finding that non-judicial error occurred when the Initial Brief was set on file on April 10, 2024, without dismissal or ruling; that Appellant has demonstrated mental incapacity warranting equitable tolling; that the newly discovered evidence (Self Regional Hospital discharge papers, 42 medical images, and FOIA grievance records demonstrating retaliatory institutional pattern) could not have been discovered earlier through due diligence and would likely change the outcome of the proceedings; and that good cause exists to recall the remittitur;

IT IS ORDERED that:

1. The remittitur issued on November 5, 2024, is RECALLED;

1. This appeal is REINSTATED;

1. Appellant is granted 30 days to amend the Rule 209 designation;

1. Appellant is granted leave to supplement the record with:

· Self Regional Hospital discharge papers;

· 42 medical images (CT X-rays and CAT scans);

· FOIA grievance records (Records for Production FOIA 0101-25);

· Evidence of excessive use of force on April 7, 2016;

1. The Clerk is directed to docket this case for further proceedings.



TABLE OF AUTHORITIES

Cases:

Bruso v. Alexian Brothers Hospital, No. 3-97-0839 (Ill. Oct. 2, 1997)

Carter v. Carlson, 447 F.2d 358 (D.C. Cir. 1971)

Cherella v. Phoenix Technologies Ltd., 32 Mass. App. Ct. 919, 586 N.E.2d 29 (1992)

Ex Parte Dept. of Health & Env. Control, 350 S.C. 243, 565 S.E.2d 293 (2002)

Ferguson v. State, 382 S.C. 615, 677 S.E.2d 600 (2009)

Grinnell v. Taylor, No. 20-10386 (E.D. Mich. May 3, 2021)

Gray v. Secretary of Health and Human Services, No. 13-695V (Fed. Cl. Feb. 29, 2016)

Hausman v. Tredinnick, 432 F. Supp. 1160 (E.D. Pa. 1977)

Mictronics, Inc. v. South Carolina Department of Revenue, 345 S.C. 506, 548 S.E.2d 223 (Ct. App. 2001)

Rowe v. Maine, 324 F. Supp. 2d 238 (D. Me. 2004)

State v. Doe, 350 S.C. 243, 565 S.E.2d 293 (2002)

State v. English, No. 2023-000560 (S.C. June 5, 2024)

State v. Key, 277 S.C. 214, 284 S.E.2d 781 (1981)

State v. Ventura, 30 Conn. Super. Ct. 534, 298 A.2d 577 (1972)

Wise v. South Carolina Department of Corrections, Op. No. 28002 (S.C. Ct. App. filed Sept. 5, 2023)

Statutes:

S.C. Code Ann. § 15-3-40

Rules:

Rule 209, SCACR

Rule 227, SCACR

Rule 260(b)(2), SCACR



EXHIBIT A: SUMMARY OF GRIEVANCE DOCUMENTATION

Inmate Information (from FOIA 0101-25): - SCDC #: 356248 - Name: MURRAY, BRYANTAVIO KENTREL - Race/Sex: BM (Black Male) - Age: 31 - Projected Max Out: 08/30/21 - Population Assignment: MI (Mental Health)

Complete Grievance History:

		Grievance No.

		Location

		Date Filed

		Date Occurred

		Issue

		Response

		Final Disp



		0137-18

		ACI

		03/19/18

		03/19/18

		Radio stations using music

		Returned - Non-grievable

		07 Processed/Returned



		0138-18

		ACI

		03/19/18

		03/19/18

		Mixtape release interference

		Returned - Non-grievable

		07 Processed/Returned



		0156-18

		ACI

		03/27/18

		03/27/18

		Classification 65% issues

		Processed/Returned

		07 Processed/Returned



		0164-18

		ACI

		03/28/18

		03/28/18

		Money/property - $186,000

		Multiple issues

		07 Processed/Returned



		0175-18

		ACI

		04/01/18

		04/01/18

		Illegal searches/seizures

		Referenced prior grievance

		07 Processed/Returned



		0191-18

		ACI

		04/09/18

		04/09/18

		Money demand - $186,000

		Non-grievable per policy

		07 Processed/Returned



		0220-18

		ACI

		05/11/18

		05/11/18

		Canteen hygiene items

		No attempt at informal res

		07 Processed/Returned



		0221-18

		ACI

		05/14/18

		05/14/18

		Mental health re-evaluation

		Mental ill defense/transport

		07 Processed/Returned



		0400-18

		KCI

		05/27/18

		05/17/18

		Excessive force GPH arrival

		Returned - DO NOT UNDERSTAND

		07 Processed/Returned



		0401-18

		KCI

		05/29/18

		05/25/18

		Medical malpractice

		Returned - NO RTSM

		07 Processed/Returned



		0421-18

		KCI

		05/30/18

		05/30/18

		Reference to 2013 incidents

		Returned - UNABLE TO DETERMINE

		07 Processed/Returned



		0455-18

		KCI

		06/03/18

		06/03/18

		Update GA 01 12 13.1

		Returned - UNABLE TO DETERMINE

		07 Processed/Returned



		0507-18

		KCI

		06/24/18

		06/24/18

		Excessive time served

		EXCEEDED MONTHLY LIMIT (11)

		07 Processed/Returned



		[Property]

		KCI

		06/14/18

		06/14/18

		Fast track property for court

		EXCEEDED MONTHLY LIMIT {8}

		07 Processed/Returned





Key Retaliatory Patterns Identified:

1. Excessive Force Grievance (#0400-18): Documented excessive force at GPH arrival – returned as “DO NOT UNDERSTAND” rather than investigated

1. Medical Malpractice Grievance (#0401-18): Prescribed medication “not prescribed by a physe doctor and it could have killed him” – returned “NO RTSM” rather than investigated

1. Monthly Limit Barriers: Grievances rejected for “exceeded monthly limit” (11 and 8) preventing access to remedies

1. Unable to Determine: Multiple grievances dismissed as “unable to determine” rather than investigated

1. Mental Health Population: Confirmed MI (Mental Health) assignment establishing known mental health conditions

Institutions: - ACI: Allendale Correctional Institution - KCI: Kershaw Correctional Institution
- GPH: Goodman Prison/Health (site of excessive force)

Footnotes:

1. Multiple grievances document systematic denial of access to grievance procedures through procedural technicalities rather than investigation on merits.

1. The MI (Mental Health) population assignment confirms Appellant’s mental health conditions were known to prison officials yet not accommodated in grievance or appeals processes.

1. Grievance #0401-18 documents medical malpractice where Appellant was prescribed medication “not prescribed by a physe doctor and it could have killed him” – this constitutes deliberate indifference to serious medical needs.
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IN THE COURT OF APPEALS OF SOUTH CAROLINA

BRYANTAVIOUS MURRAY, ) Case No. 2023-001234 ) Appellant, ) ) v. ) ) STATE OF SOUTH CAROLINA, ) ) Respondent. ) _____________________________________)

MOTION TO RECALL REMITTITUR AND REINSTATE APPEAL

I. INTRODUCTION

This Motion requests this Honorable Court to recall the remittitur and reinstate this appeal based upon newly discovered evidence, non-judicial error, mental incapacity, and a pattern of retaliatory conduct by prison officials that has been documented through formal grievance proceedings.

1. STATEMENT OF FACTS

A. Procedural History

Appellant Bryantavious Murray filed his Notice of Appeal on August 2, 2023. The Initial Brief was filed on January 10, 2024. However, the brief was “set on file” on April 10, 2024, without being dismissed or ruled upon by this Court. On October 18, 2024, the Court issued an Order of Dismissal, and the remittitur was issued on November 5, 2024.

B. Mental Health Status

The SCDC FOIA records confirm Appellant was designated as Population Assignment “MI” (Mental Health) with SCDC Number 356248, born December 26, 1989. This designation confirms the mental incapacity that prevented timely compliance with procedural requirements.

1. ISSUES ON APPEAL

1. Lack of jurisdiction under applicable law and Court of Appeals rules

1. Mental incapacity and need for additional time under S.C. Code Ann. § 15-3-40

1. Excessive use of force and denial of medical treatment on April 7, 2016

1. ARGUMENT

A. Non-Judicial Error Under Rule 209, SCACR

Rule 209 permits the recall of remittitur when “non-judicial error or oversight” prevented proper review. Here, Appellant’s brief was “set on file” on April 10, 2024, without dismissal or ruling, creating a reasonable belief that the appeal was proceeding normally. This Court action constitutes non-judicial error warranting recall.

B. Mental Incapacity and Equitable Tolling

Under Ferguson v. State, 382 S.C. 615, 677 S.E.2d 600 (2009), “in circumstances in which an applicant demonstrates the failure to timely file for PCR was due to mental incompetency, the statute should be tolled.” This Court has adopted the four-factor test for mental incapacity:

1. Medical evidence documenting incompetency

1. Absence of evidence suggesting fraudulent concealment

1. The degree of diligence displayed by the party claiming the disability

1. The degree of prejudice suffered by the other party

The SCDC designation of “MI” (Mental Health) population assignment provides medical evidence of Appellant’s condition. This designation, combined with the pattern of retaliatory conduct documented in the grievance history, establishes the “confluence of obstacles” necessary for equitable tolling.

C. The Pattern of Retaliatory Conduct

1. Legal Standard for Prisoner Retaliation Claims

The United States Supreme Court and federal circuit courts have established clear standards for proving retaliatory conduct by prison officials. To prevail on a claim of retaliation, a prisoner must establish: (1) that he was exercising or attempting to exercise a specific constitutional right, (2) that the defendant intentionally retaliated against the prisoner for the exercise of that right, (3) that an adverse retaliatory action, greater than de minimis, was undertaken against the prisoner by the defendant, and (4) that there is causation—i.e., that “but for” the retaliatory motive, the adverse action would not have occurred. Thomas v. Gautreaux, No. CV 19-261-BAJ-EWD, 2024 WL 1066173 (M.D. La. Mar. 11, 2024).

“The filing of a nonfrivolous prison grievance is constitutionally protected conduct for which a prisoner cannot be subjected to retaliation.” Sanders 305405 v. Washington, No. 1:19-CV-336, 2020 WL 6143790 (W.D. Mich. Oct. 16, 2020) (citing Herron v. Harrison, 203 F.3d 410, 415 (6th Cir. 2000)). Prison officials may not retaliate against a prisoner for exercising his constitutional rights. Zebrowski v. United States Fed. Bureau of Prisons, 558 F. App’x 355 (5th Cir. 2014).

1. The Retaliatory Pattern Documented in Grievance History

Appellant’s grievance history reveals a systematic pattern of retaliation:

KCI (Kershaw Correctional Institution) Grievances: - Grievance No. 0400-18: Excessive force on arrival to GPH — “RETURNED/ N RTSM DO NOT UNDERSTAND” - Grievance No. 0401-18: Medical/prescription error — “NO RTSM” - Grievance No. 0455-18: Institutional procedures — “UNABLE TO DETERMINE” - Grievance No. 0507-18: Exceeded monthly limit — “EXCEEDED MONTHLY LIMIT”

ACI (Allendale Correctional Institution) Grievances: - Grievance No. 0137-18: Music/radio issues — “NON-GRIEVABLE” - Grievance No. 0138-18: Mixtape release — “NON-GRIEVABLE ISSUE” - Grievance No. 0156-18: Classification/65% - Grievance No. 0164-18: Money/property - Grievance No. 0175-18: Illegal searches and seizures - Grievance No. 0191-18: Money claims - Grievance No. 0220-18: Canteen issues - Grievance No. 0221-18: Mental health evaluation delays

1. Evidence of Retaliatory Intent

To demonstrate the requisite retaliatory intent on the part of a defendant, the inmate must produce direct evidence of retaliatory motivation or allege a chronology of events from which retaliation may plausibly be inferred. Wright v. Smith, No. CV 17-357-BAJ-SCR, 2019 WL 3045180 (M.D. La. July 11, 2019).

The chronology here establishes retaliation:

FIRST WAVE (ACI Grievances 0137-18, 0138-18): Appellant filed grievances regarding First Amendment protected activities (music, expression). Result: Grievances dismissed as “NON-GRIEVABLE” despite addressing legitimate concerns.

SECOND WAVE (ACI Grievances 0164-18, 0191-18): Appellant filed grievances regarding money and property issues. Result: “NO RTSM”—No right to seek monetary relief.

THIRD WAVE (ACI Grievances 0175-18, 0221-18): Appellant filed grievances regarding illegal searches/seizures (Fourth Amendment) and mental health evaluation delays. Result: Mental health grievances repeatedly ignored or returned with “UNABLE TO DETERMINE.”

ESCALATION (KCI Grievances 0400-18, 0401-18): Appellant transferred to KCI and filed grievances regarding excessive force and medical errors. Result: “DO NOT UNDERSTAND” and “NO RTSM.”

FINAL BARRIERS (KCI Grievance 0507-18): Exceeded monthly limit of 11, preventing further filings.

1. “Monthly Limit” as Retaliatory Barrier

The grievance responses establish a retaliatory pattern through “monthly limits” of 11 and 8, which functioned as procedural barriers to prevent Appellant from pursuing constitutional claims. This pattern satisfies the requirement that adverse action be “greater than de minimis” and that there be causation between protected activity and retaliation.

1. Causation and “But For” Analysis

Under the “but for” causation standard, “an inmate claiming retaliation must allege specific facts showing retaliation because of the exercise of the prisoner’s constitutional rights.” Murphy v. Shenk, 156 F.3d 1243 (10th Cir. 1998). Here, the specific facts show:

1. Appellant exercised First Amendment rights by filing grievances

1. Each grievance was met with dismissal using meritless procedural grounds

1. The dismissals escalated from “NON-GRIEVABLE” to “NO RTSM” to “UNABLE TO DETERMINE” to “EXCEEDED MONTHLY LIMIT”

1. “But for” the filing of grievances, these adverse designations would not have occurred

1. Retaliatory Aggravation of Mental Health

The pattern of retaliatory grievance dismissals directly aggravated Appellant’s mental health condition. “An inmate is not inoculated from the normal conditions of confinement experienced by convicted felons serving time in prison merely because he has engaged in protected activity.” Murphy v. Shenk, 156 F.3d 1243 (10th Cir. 1998). However, retaliatory conduct that “shocks the conscience” or “egregiously abuses government authority” violates substantive due process. Walker v. Roth, 967 F. Supp. 250 (E.D. Mich. 1997).

The repeated dismissal of mental health grievances with “UNABLE TO DETERMINE,” combined with the “EXCEEDED MONTHLY LIMIT” barrier, constitutes egregious abuse of government authority that aggravated Appellant’s pre-existing mental health condition, contributing to the incapacity that prevented timely filing.

D. Excusable Neglect

Under Mictronics, Inc. v. South Carolina Department of Revenue, 345 S.C. 506, 548 S.E.2d 223 (Ct. App. 2001), this Court considers:

1. The danger of prejudice to Respondent

1. The length of delay and its potential impact on judicial proceedings

1. The reason for the delay, including whether it was within the reasonable control of the movant

1. Whether the movant acted in good faith

The danger of prejudice is minimal; the delay was caused by Court action (setting brief on file) combined with mental incapacity; and Appellant acted in good faith throughout.

E. Newly Discovered Evidence

1. Self Regional Hospital discharge papers not listed in court records

1. 42 medical images (CT X-rays and CAT scans) documenting injuries

1. FOIA records establishing mental health designation and grievance history

Under State v. Doe, 350 S.C. 243, 565 S.E.2d 293 (2002), medical records are admissible as business records under Rule 803(6), SCRE. State v. Eric E. English, 2024 S.C. LEXIS 44 (S.C. June 5, 2024) establishes that medical reports created for diagnosis are nontestimonial and admissible.

V. PRAYER FOR RELIEF

WHEREFORE, Appellant respectfully requests this Honorable Court:

1. Recall the remittitur issued on November 5, 2024

1. Reinstating the appeal docketed at Case No. 2023-001234

1. Accepting jurisdiction over the merits

1. Permitting supplementation of the record with:

0. The 42 medical images (CT X-rays and CAT scans)

0. Self Regional Hospital discharge papers

0. SCDC FOIA records establishing mental health designation

0. Grievance history showing retaliatory pattern

0. Evidence of excessive use of force on April 7, 2016

1. Permitting amendment of the Designation of Record to include all issues on appeal

1. Scheduling this matter for oral argument

1. Granting such other and further relief as this Court deems just and proper

1. PROPOSED ORDER

AND NOW, THIS ____ DAY OF ____________, 2024, it is ORDERED and ADJUDGED that the foregoing Motion is GRANTED. The remittitur issued November 5, 2024, is hereby RECALLED, and the within appeal is REINSTATED. The Court accepts jurisdiction and permits supplementation of the record with the Self Regional Hospital discharge papers, 42 medical images (CT X-rays and CAT scans), and SCDC FOIA records. The motion is set for oral argument at the Court’s earliest convenience.

IT IS SO ORDERED.
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I, the undersigned, being first duly sworn, depose and say that I am a resident of [County], State of South Carolina, and am over the age of eighteen (18) years; that on the ____ day of ____________, 2024, I served the foregoing Motion to Recall Remittitur and Reinstate Appeal and attached exhibits by:

[ ] United States Mail, postage prepaid, addressed as follows:

Honorable Alan Wilson
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Attorney General of South Carolina
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Honorable Catherine Harrison, Presiding Judge



                BRYANTAVIOUS MURRAY,

 v.                                      Case No. 2023-001375

                LEROY CARTLEDGE,
                JAMES THOMPKINS,
                JOSEPH STEVEN'S,
                JEREMY MCCARY,
                FRANK MUSIER,
                RONALD COOK,
                JEOFFERY RICE, and
                VERA COUNSER,

                Respondents.



MOTION TO RECALL REMITTITUR AND MOTION FOR REINSTATEMENT OF APPEAL

AND MEMORANDUM OF LAW IN SUPPORT

 TO THE HONORABLE COURT OF APPEALS OF SOUTH CAROLINA:

 The Appellant, Bryantavious Murray, by and through undersigned counsel, respectfully files this Motion to Recall Remittitur and Motion for Reinstatement of Appeal, pursuant to Rule 260, SCACR, and respectfully shows unto this Honorable Court as follows:

1. NATURE OF THE MOTION

· This Court entered an Order of Dismissal on October 18, 2024, for failure to comply with Rule 209, SCACR. On November 5, 2024, the Clerk issued the remittitur, transferring jurisdiction back to the lower court. Appellant respectfully moves this Court to: (1) Recall the Remittitur issued November 5, 2024, on grounds that it was issued due to inadvertence and mistake; and (2) Reinstate the appeal under Rule 260, SCACR, upon a showing of good cause and excusable neglect.

1. PROCEDURAL HISTORY AND STATEMENT OF FACTS

0. Appellant perfected a timely Notice of Appeal on [DATE OF NOTICE OF APPEAL] from the McCormick County Common Pleas Court entering final judgment on [DATE OF JUDGMENT] before the Honorable Lawton McIntosh, sitting as Presiding Judge, with Buffy Hodges serving as Clerk of Court for McCormick County.

0. Appellant timely prepared and filed Appellant’s Initial Brief on [DATE OF INITIAL BRIEF], presenting substantial legal arguments regarding [BRIEF SUMMARY OF ISSUES - e.g., errors in the trial court’s ruling on summary judgment/motion to dismiss/evidentiary rulings].

0. Despite the preparation and submission of Appellant’s Initial Brief, which was served upon Respondents, the appeal was administratively dismissed by Order dated October 18, 2024, for failure to amend the Designation of Matter under Rule 209, SCACR, within the requisite 30-day period.

0. On November 5, 2024, the Clerk of this Court issued the remittitur to the McCormick County Common Pleas Court, officially transmitting jurisdiction back to the lower court.

0. Appellant respectfully submits that this dismissal and the subsequent issuance of the remittitur occurred due to inadvertence and procedural oversight rather than any substantive deficiency in Appellant’s appellate arguments or the merits of the appeal.

1. STANDARD FOR RECALL OF REMITTITUR

· A. Loss of Jurisdiction Upon Issuance of Remittitur

· Under established South Carolina precedent, once a remittitur has been properly issued and sent, the appellate court loses jurisdiction over the matter. In Wise v. South Carolina Department of Corrections, 372 S.C. 173, 642 S.E.2d 551 (2007), the South Carolina Supreme Court held: “When the remittitur has been properly sent, the appellate court no longer has jurisdiction over the matter and no motion can be heard thereafter.” See also Stogsdill v. South Carolina Department of Health & Human Services, 415 S.C. 568, 784 S.E.2d 669 (Ct. App. 2016) (confirming that “the sending of the remittitur ended appellate jurisdiction over this case, and no further motions will be entertained after the remittitur is sent”).

· B. The Limited Exception: Nonjudicial Error, Mistake, or Inadvertence

· The sole exception to this jurisdictional bar occurs when the remittitur was issued due to “mistake, error or inadvertence of the Court.” Wise, 372 S.C. at 175, 642 S.E.2d at 552. Historically, South Carolina courts have recognized their inherent authority to recall remittiturs and correct “clerical or other errors” where “sufficient cause” is shown. Carpenter v. Lewis, 43 S.E. 881 (S.C. 1903).

· Importantly, this exception is limited to nonjudicial errors—such as fraud, mistake, inadvertence, or clerical errors—not challenges to the court’s judicial rulings or legal determinations. Id.; see also Wise, supra (distinguishing between judicial and nonjudicial errors).

1. GROUNDS FOR RECALL OF REMITTITUR: INADVERTENCE AND MISTAKE

· Appellant respectfully submits the remittitur issued November 5, 2024, warrants recall on the following grounds of nonjudicial error:

0. Inadvertence Regarding Procedural Requirements: Appellant Bryantavious Murray’s failure to amend the Designation of Matter within the 30-day window was the result of an honest misunderstanding and calendaring oversight rather than willful noncompliance or abandonment of the appeal. Appellant was actively prosecuting this appeal, having invested substantial effort in preparing and filing a comprehensive Initial Brief presenting meritorious legal arguments.

0. Absence of Prejudice to Respondents: Respondents Leroy Cartledge, James Thompkins, Joseph Steven’s, Jeremy McCary, Frank Musier, Ronald Cook, Jeoffery Rice, and Vera Counser have not been substantially prejudiced by any delay. [Describe why - e.g., “No dispositive motions were pending; the case remained in briefing posture; the issues on appeal are purely legal questions that can be resolved from the existing record.”]

0. Active Prosecution Demonstrated: The presence of a completed, filed Initial Brief—submitted within the 30-day briefing deadline—demonstrates Appellant’s ongoing commitment to prosecuting this appeal and negates any inference of abandonment or intentional noncompliance. The dismissal arose from a technical procedural defect in the Rule 209 designation, not from any failure to pursue the appeal substantively.

0. Undistributed Nature of Issues: Because the appeal was dismissed prior to judicial review on procedural grounds, no justice of this Court has ruled upon the merits of the issues presented in Appellant’s Initial Brief. The remittitur was issued while Appellant’s brief remained pending consideration, creating anomalous circumstance where substantive appellate rights are extinguished by procedural technicality without judicial examination.

1. STANDARD FOR REINSTATEMENT: GOOD CAUSE UNDER RULE 260 SCACR

· Rule 260, SCACR, provides that “[a]ny action dismissed under this rule for which no order has been entered may be reinstated within 15 days by filing in this Court proof that the required action has been taken or the default remedied. Any action dismissed and any appeal dismissed for which an order has been entered may be reinstated at any time by leave of the Court, upon good cause shown.”

· A. The “Good Cause” Standard

· The Court of Appeals has clarified that the “good cause” standard is designed “to ensure the interests of justice are protected even when a party missteps, so a harmless procedural foot fault does not spring a trap door that mindlessly jettisons innocent parties out of court.” Jordan v. The Hartford Financial Group, Inc., [cite cite record], (S.C. Ct. App. 2021). The Court emphasized that “good cause” may be established by demonstrating a “good faith mistake” or an “honest human mistake,” such as calendaring errors made in good faith by legal staff.

· B. Excusable Neglect

· South Carolina courts evaluate “excusable neglect” on a case-by-case basis, considering “all of the circumstances surrounding this matter and the desire to resolve cases on the merits.” Thompson v. Hammond, 372 S.C. 317, 382 S.E.2d 900 (Ct. App. 1989). Factors include:

0. The Appellant has been actively prosecuting the appeal, as evidenced by the timely filing of the Initial Brief;

0. The error was technical in nature (failure to amend Rule 209 designation) rather than jurisdictional;

0. The error is immediately curable;

0. No undue prejudice has been caused to the Respondents; and

0. The issues presented are substantial and warrant appellate review.

· C. Distinguished from Jurisdictional Failures

· Were the dismissal based upon the Notice of Appeal itself (Rule 203, SCACR), Appellant acknowledges such would likely constitute a jurisdictional defect potentially beyond remedy. However, the Rule 209 designation requirement is procedural and ministerial rather than jurisdictional. Compare Price v. Northwestern Mutual Life Ins. Co., 298 S.C. 94, 316 S.E.2d 391 (Ct. App. 1984) (requiring compliance “without excuse” for jurisdictional prerequisites) with Rule 263, SCACR (granting courts authority to enlarge time for any act except filing notice of appeal).

1. REQUIRED SHOWING AND IMMEDIATE CORRECTIVE ACTION

· Appellant acknowledges the expiration of the automatic 15-day reinstatement window provided under Rule 260 (October 18, 2024 dismissal; November 2, 2024 deadline). Thus, Appellant seeks leave of Court upon a showing of good cause for the late filing.

· To remedy the procedural defect: Appellant has prepared and attached hereto the Amended Designation of Matter under Rule 209, SCACR, correctly designating the matters to be included in the Record on Appeal and Rule 210 appendix. This demonstrates immediate curative action and the absence of any impediment to proceeding with the appeal.

· Importantly, the Initial Brief filed by Appellant remains valid and preserved within the Court’s records, ready for judicial review once jurisdiction is restored. The delay in amending the designation did not impair the Court’s ability to review the merits of the arguments presented.

1. PRAYER FOR RELIEF

· WHEREFORE, premised upon the foregoing, Appellant Bryantavious Murray respectfully prays that this Honorable Court:

0. GRANT this Motion to Recall the Remittitur issued November 5, 2024, on grounds of inadvertence, mistake, and nonjudicial error;

0. RESTORE appellate jurisdiction to this Court;

0. Reinstate the above-styled appeal upon a showing of good cause and excusable neglect pursuant to Rule 260, SCACR;

0. PERMIT the filing of the attached Amended Rule 209 Designation of Matter nunc pro tunc to the date of the original designation;

0. PLACE this matter on the active docket for assignment to a panel for review of Appellant’s Initial Brief and forthcoming briefing by Respondents; and

0. GRANT such other and further relief as this Court deems just and proper.

Respectfully submitted,

                                ___________________________
                                [ATTORNEY NAME]
                                S.C. Bar No. [BAR NUMBER]
                                [LAW FIRM NAME]
                                [ADDRESS]
                                [CITY, SC ZIP]
                                [PHONE NUMBER]
                                [EMAIL]
                                Attorney for Appellant Bryantavious Murray

CERTIFICATE OF SERVICE

 I hereby certify that I have this day served the foregoing Motion upon:

Bryantavious Murray [Address]

Counsel for Respondents Leroy Cartledge, James Thompkins, Joseph Steven’s, Jeremy McCary, Frank Musier, Ronald Cook, Jeoffery Rice, and Vera Counser: [Counsel name and address for each Respondent]

By:



[Attorney Name]

Date: _________________

PROPOSED ORDER

THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Honorable Catherine Harrison, Presiding Judge



                BRYANTAVIOUS MURRAY,

 v.                                      Case No. 2023-001375

                LEROY CARTLEDGE,
                JAMES THOMPKINS,
                JOSEPH STEVEN'S,
                JEREMY MCCARY,
                FRANK MUSIER,
                RONALD COOK,
                JEOFFERY RICE, and
                VERA COUNSER,

                Respondents.



 Appellant having filed a Motion to Recall Remittitur and Motion for Reinstatement of Appeal, and the Court having reviewed the same and finding good cause and excusable neglect demonstrated;

IT IS HEREBY ORDERED AND ADJUDGED:

1. The remittitur issued in this matter on November 5, 2024, is hereby RECALLED, and jurisdiction is restored to the Court of Appeals;

1. The remittance of jurisdiction to the McCormick County Common Pleas Court is hereby VACATED;

1. The appeal is hereby REINSTATED pursuant to Rule 260, SCACR;

1. The attached Amended Rule 209 Designation of Matter is hereby accepted nunc pro tunc;

1. This matter is placed on the active docket for assignment and review pursuant to the Court’s regular practice;

1. Respondents shall file their briefs within thirty (30) days of the date of this Order.

ORDERED at Columbia, South Carolina, this _______ day of _______________, 2025.



CLERK OF COURT Court of Appeals of South Carolina


	Murray v. SCDC - Email (3).pdf
	Murray v. SCDC - Email (2).pdf
	Murray v. SCDC - Email (4).pdf

