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DESIGNATION OF MATTER

Appellant designates the following matter for inclusion in the appendix in support of the appeal. The listed documents are
organized as Appendix A-1 through Appendix A-16 and are stamped accordingly on the associated documents.

DetenatdMate,
A-1 Sheriff's Certificate of Service, March 10, 2022
A-2 Sheriff's Certificate of Service, April 24, 2023
A3 Motion to Stay, filed June 7, 2023
A-4 Motion to Stay, filed October 23, 2023
A-5 Kevin O'Connor letter/request, filed October 23, 2023
A-6 Letter advising inability to appear and intent to participate, filed December 21, 2023
A7 Emergency Motion to Stay and Vacate Default Judgment, filed February 11, 2025
A-8 Motion for Appointment of Guardian ad Litern and Renewed Motion to Stay, filed April 1, 2025
A9 Order/Form 4 directing hearing on Mr. Concepcion's Motion to Stay, filed April 21, 2025
A-10 Plaintiff's Response in Opposition, filed July 15, 2025
A-11 Motion to Set Aside Default Judgment, Final Judgment, and Dismiss Plaintiff's Claim with
Prejudice, filed August 27, 2025
A-12 Plaintiff's Supplemental Memorandum in Opposition, filed September 30, 2025
A-13 October 6, 2025 hearing transcript
A-14 Order denying relief, entered October 14, 2025
A-15 Motion for Reconsideration, filed October 21, 2025
A-16 Order denying reconsideration, entered October 30, 2025




APPENDIX LIST

The appendix is assembled in the following order. Each included document has the corresponding appendix label superimposed on
the document pages.

APPENDIX A-1

APPENDIX A-2 Sheriff's Certificate of Service, April 24, 2023

APPENDIX A-3 Motion to Stay, filed June 7, 2023

APPENDIX A-4 Motion to Stay, filed October 23, 2023

APPENDIX A-5 Kevin O'Connor letter/request, filed October 23, 2023

APPENDIX A-6 Letter advising inability to appear and intent to participate, filed December 21, 2023
APPENDIX A-7 Emergency Motion to Stay and Vacate Default Judgment, filed February 11, 2025

APPENDIX A-§ Motion for Appointment of Guardian ad Litem and Renewed Motion to Stay, filed April 1, 2025
APPENDIX A-9 Order/Form 4 directing hearing on Mr. Concepcion's Motion to Stay, filed April 21, 2025

APPENDIX A-10 Plaintiff's Response in Opposition, filed July 15, 2025

APPENDIX A-11 Motion to Set Aside Default Judgment, Final Judgment, and Dismiss Plaintiff’s Claim with
Prejudice, filed August 27, 2025

APPENDIX A-12 Plaintiff's Supplemental Memcrandum in Opposition, filed September 30, 2025
APPENDIX A-13 October 6, 2025 hearing transcript

APPENDIX A-14 Order denying relief, entered October 14, 2025

APPENDIX A-15 Motion for Reconsideration, filed October 21, 2025

APPENDIX A-16 Order denying reconsideration, entered October 30, 2025
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Sheriff's Certificate of Service, March 10, 2022
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APPENDIX A-1

EXHIBIT B

SHERIFF’S CERTIFICATE OF SERVICE
PERSONAL DELIVERY

bl A Civil Action # 2022-CP-23-00240
COURT OF COMMON PLEAS,
STATE OF SOUTH CAROLINA
GREENVIL.LE COUNTY Sheriff's Case # 22005358

X

DISCOVERFRESH FOODS INC,

PLAINTIFF/PETITIONER,

Vs

JESUS CONCEPCION,

DEFENDANT/RESPONDENT.

STATE OF NEW YORK }
KINGS COUNTY } §8:

WOD - ITIANIILD - Wd 98:9 S1 1IN 5202 - a3 ATTYIINOHLOT

OO -ITIANIIHD - Wd +2-2 62 12 2202 - AT 1 ATIVOINOHLDT

I, R. GARCIA, Deputy Sheriff 'of the City and State of New York, authorized pursuant fo my special duties to serv
process, hereby certify that: | am not a party to this action or proceeding and over 18 years of age. | further certify thak
on 3/8/2022, at approximately 11:25 AM at MDG 80 29TH STREET in the borough of BROOKLYN, Caunty of KINGSOg
| served the annexed: ORDER, LIS PENDENS, SUMMONS, VERIFIED COMPLAINT, PLAINTIFF'S MOTION FOI%%
TEMPORARY RESTRAING ORDER & PREJUDGMENT ATTACHMENT AND PLAINTIFF'S MOTION FOR
TEMPORARY INJUNCTION PREJUDGMENT ATTACHMENT & EMERGENCY HEARING upon JESUS3
GONCEPCION, in the following manner;

[X] PERSONAL DELIVERY

By delivering to and leaving with JESUS CONCEPCION personally a true copy thereof, said person tieing known a
the mentioned and describéd herein.

0t2008ed0ecte#asyo -
0¥200EcdOceOCEASYD) -

[X] DESCRIPTION:
Skin Complexion: LIGHT, Gender: Male, Approx. Age: 50 years old,
Height; 5'8”, Woeight: 190 Ibs, Hair Color: WHITE.

- a——— e — -

| understand that false statements made herein are punishable as a class A misdemeanor pursuant to Penal Law
§210.45.

SHERIFF OF THE CITY OF NEW YORK

JOSEPH FUGITO
Dated: 3/10/2022 W
BY:
R. GARCIA
DEPUTY SHERIFF
SHIELD # 476

OFFICE OF THE SHERIFF OF THE CITY OF NEW YORK

APPENDIX A-1 | Dac. page 1 of 1 5
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Sheriff's Certificate of Service, April 24, 2023

Document label superimposed on following pages



APPENDIX A2

SHERIFF’S CERTIFICATE OF SERVICE
PERSONAL DELIVERY

Rl Docket # 2022-CP-23-00240
COURT OF COMMON PLEAS .
STATE OF SOUTH CAROLINA Sheriff's Case # 23009126
COUNTY OF GREENVILLE
X

DISCOVERFRESH FOODS, INC.,,
PLAINTIFF,

VS

——— R - - PO

JESUS CONCEPC]ON ET AL,

DEFENDANT.

STATE OF NEW YORK }
KINGS COUNTY } SS:

[, D. PROPHETE, Deputy Sheriff of-the City and State of New York, authorized pursuant to my special duties to serve
‘process, hereby certify that: | am not a party to this action or proceed:ng and over 18 years of age. | further certify that
on 412472023, at approximately 9:53 AM at 80 29TH STREET in the borough of BROOKLYN, County of KINGS, |
served the annexed PLAINTIFF’S MOTION FOR DEFAULT JUDGMENT, AFFIDAVIT OF DAMAGES AMENDED
AFFIDAVIT OF DAMAGES, ENTRY OF DEFAULT AGAINST DEFENDANTS TAVAREZ AND NRS, ENTRY OF
DEFAULT AGAINST DEFEDANT CONCEPTION, PLAINTIFF'S MOTION FOR ENTRY OF DEFAULT AGAINST
DEFENDANTS, PLAINTIFF'S MOTION FOR ENTUR OF DEFAULT AGAINST DEFENDANT CONCEPCION,
PLAINTIFF'S ADDIFAVIT IN SUPPORT OF ENTRY OF DEFAULT AGAIN DEFENDANT CONGEPCION upan
JESUS CONCEPCION, in the following manner:

[X] PERSONAL DELIVERY

By delivering to and leaving with JESUS CONGEPCION personally a true copy thereof, said person being known as
the mentioned and described herein.

[X] DESCRIPTION:
Skin Complexion: MEDIUM, Gender: MALE, Approx. Age: 49 years old,
Height: 511, Weight; 240 [bs, Hair Color: SALT AND PEPPER.

i understand that false statements made herein are punishable as a ¢lass A misdemeanor pursuant to Penal Law
§210.45.

SHERIFF OF THE CITY OF NEW YORK

ANTHONY MIRANDA
Dated: 4/24/2023 /Q Q
-’f) V/Q/

D. PROPHETE
DEPUTY SHERIFF
SHIELD # 458

OFFICE OF

OVZOOSZCIOZZOZ#EISVO - S¥Y31d NOWIWOD - ITIIANIIHD 7 Nd 9€°9 61 |

S¢02 - 3114 ATIYIINOY LD
G202 - d37id ATIVDINOH103

nJ'V

0¥200£2d402202#3SYD - S¥YI'1d NOWNOD - ITIANIIHD -|Nd LiEl €24

THE SHERIFE OF THE CITY OF NEW YORK
APPENDIX A-2 | Doc. page 1 of 1
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Motion to Stay, filed June 7, 2023
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APPENDIX A-3

STATE OF SOUTH CAROLINA,
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

CASE NO.: 2022 CP 2% 00240

MoJfon ‘rffiwsl-‘ng G Sajag

VS.

749_2»5_&4@;

)
)
)
)
)
)
)
)
Plaintiff(s), )
)
)
)
)
)
)
)

Defendant(s).

See A#odnal

Loy Tamo?y

ENTERED COMPHEE. o /07 /33
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APPENDIX A-3

Attention: Greenville County Clerk of Court

From: Jesus Concepcion, Kendry Tavarez, National Risk Solutions Inc., LLC/Defendant;s_”Fﬁ

Py i

Regarding: 2022CP2300240 g s
’:‘;L

Attached please find my Motion requesting a Stay in regards to the Default and the ab Efé captioned
matter due to the following reasons: r !

-Current Criminal Investigation being conducted on this matter in Greenville South Carolina

-Jesus Concepcion has been detained in MDC Brooklyn since August of 2021 and can not be present

for a defense

-Cannot afford legal representation on this matter and | would like to present evidence and present a

counter claim.

Yours in Service,
Jesus Concepcion

APPENDIX A-3 | Doc. page 2 of 4 14



APPENDIX A-3

TRULINCS 58984509 - CONCEPCION, JESUS - Unit: BRO-K-B

FROM: 58984509

TQ: Tavarez, Kendry

SUBJECT: Greenville County Clerk
DATE: 05/04/2023 12:17:23 PM

April 27, 2023

Greenville County Clerk of Court
305 E. North St., Suite 202
Greenville, SC 29601

VIA USPA

RE: Lift OF Default and grant a STAY - DiscoverFresh Foods, Inc. v Jesus Concepcion, Kendry S. Tavarez, a.k.a Kendry
Solange Feliz, National Risk Solutions, LLC, and Jeffray L. Mahon - Civil Action No. 2022-CP-23-00240

Dear Honorable Judge,

I am respectfully requesting for a Lift of the Default Judgment filed on February 8, 2023 and grant a STAY on the above
mentioned Civil Action and request the court for help on getting legal representation. We would like to challenge this Civil
complaint, submit a counter claim and present our evidence.

Procedural History:

On March 9th, 2022 | was served with the Civil Action. On April 12, 2023 via USPA I received the Default notice from the
plaintiff's attorney. The week of April 16th, 2023 | was served with a package of documents including the Default order and a
Certificate OF Service from the plaintiff's attorney stating that on 10-19-2022 they electronically filed a PLANTIFF'S MOTION
FOR ENTRY OF DEFUALT. The PLIANTIFF'S AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MOTION FOR ENTRY OF
DEFAULT states on line 7 that my response was due on April 8th, 2022.

| have been detained since August 8, 2021. | have been at the MDC Brooklyn Detention Center since early September of 2021.
Because of the lockdowns due to COVID protacols, shortage of staff and safely issues in the facility, | had limited phone and
email access. If the court googles MDC Brooklyn the court will get a better picture of the conditions in this institution. On or
about March 16, 2022 | was able to reach a friend who practices immigration law in South Carolina. He was able to recommend
Mr. John Mussetto. On March 17, 2022 my wife signed a retainer agreement with Mr. Mussetto for limited representation, she
paid $5,000 to respond to the Civil Action and request for a STAY. With no luck on many occasions my wife and | tired to reach
Mr. Mussetto to request a copy and answer from the court to the Motion. | reached out to my friend who recommended Mr.
Mussetto and he told us on multiple occasions Mr. Mussetto would email us his response to us. On April 28, 2023 | was finally
able to reach Mr. Mussetto through my friend on a three way call. On this day Mr. Mussetto expressed he decided not to
formery respond to the motion due to the short notice when he was retained. Mr. Missetto stated he reached out directly to the
plaintiff's attorney Sarah Timmons and unfortunately the plaintiff did not want to accommodate his request. This is the first of us
hearing Mr. Mussetto never formally responded to the court on the Motion. | found out | was in DEFAULT when | received the
notice on April 12, 2023. | understand that Mr. Mussetto stipulated in his retainer no guarantees on getting us the STAY. |
would have at least expected a response from him notifying my wife and | the results of his efforts, and inform us we will be
getting a DEFUALT JUDGEMENT.

Conclusion:

I would like to respectfully ask the court to consider my request to LIFT THE DEFAULT and grant a STAY due to the following
reasons:

Current Criminal Investigation on this matter in Greenville SC

My inability to defend myself due to my detention

Inability to afford representation to defend my wife and myself on this matter

MF{ZSpectfu \ ’
|;ég|&g,(‘ fﬂnnz;:;n
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APPENDIX A-3

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS =+
7 , ) /3 JUDICIAL CIRCUIT =l
COUNTY OF _ Ly rzcn ville )
) CASENO.: Jgzz -CP-23 - (00 240
v Y- ) (L
D/ Sonr Bk ﬁm/f Ias. . ) MOTION AND ORDER INFORMATION:, 2
' A Plaintiff, ) FORM AND COVERSHEET e
) %
) 2
)
/
Plaintiff’s Attomey: Defendant’s Attormey:
,__Z&ﬁt-é 181 N £ , Bar No. /00007 Jeivi é:yé (e 7 , Bar No
Address: _ Address:
25 Dedons Drive, Soite £ 22 Aroabilpe, 30 29" £t Bohtyn 2252
Phone: g¢o- 98¢ 2284 Fax Phone: Fax 4
E-mail: Other: E-mail: - Other:

[ JMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and ITI)
FIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and 11I)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information

Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [ JYES/ I NO
SECTION II: Motion/Order Type

|ZfWr1tten motion attached

[lForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

Aémz__éﬁazu ' 7 /3 g ,202.3
Signature of Attornby for [ ] Plaintiff LA Defendant Datd submitted

SECTION III: Motion Fee

HAPAID - AMOUNT:$ 25" .
[_] EXEMPT: [1 Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[Jindigent Status [ ] State Agency v. Indigent Party
[] Sexually Violent Predator Act [] Post-Conviction Relief
{_] Motion for Stay in Bankruptcy
[] Motion for Publication  [_]| Motien for Execution (Rule 69, SCRCP)
[[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other: .
JUDGE’S SECTION
[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date: , 20
o CLERK’S VERIFICATION .

Collected by: W Date Filed: ;/i/ 7{'/ 2Ly 20
ERMOTION FEE COLLECTED: §_ 255

["] CONTESTED — AMOUNT DUE: §

Ao ta s de oo

APPENDIX A-3 | Doc. page 4 of 4



APPENDIX A-4

Motion to Stay, filed October 23, 2023

b}

Document label superimposed on following pages

13



APPENDIX A-4

AAACY 32002340

PRO-SE WRITTEN MOTION
Your Honor,

| was recently indicted in 6:23-cr-00818-DCC, USA v. Concepcion et al, in the South Carolina
District Court.

1. |believe that this civil case at-hand should be stayed pending disposition of the
underlying pending criminal prosecution, as the issues discussed in both are identical.

2. My responsive pleadings in this action could interfere with my constitutional rights as
they relate to my criminal prosecution.

3. Additionally, | believe that this civil case at-hand should be stayed because ] have not
received a complete set of pleadings associated with the case, and I am not able to
defend my interests if | do not even know what pleadings have been filed against me.

4. |am being punished, sanctioned, or penalized, for things that | have been unable to
respond to due to lack of knowledge of the documents due to inadequate service of
process.

5. 1can not access the South Carolina Docket online, because | am incarcerated.

6. The only way that | am aware of what is going on in this case is by the pleadings | receive
via US Mail.

7. If 1 do not receive the pleading, | do not know what is going on.
8. [can not respond to something that | do not know is going on.
8. Ishould not be penalized for not responding to something | have no idea is happening.

10. | ask that you Order all Counsel on this matter to re-serve me with the pleadings that’
should have been served already.

Thank you for your time.

28709 207 HR44Eg 22148
B1:Exd 87 100 B4

APPENDIX A-4 | Doc. page 1of 4



APPENDIX A-4

O’CONNOR LAW FIRM, LLP
2100 SOUTHBRIDGE PARKWAY, SUITE 650
BIRMINGHAM, ALABAMA 35209

516-504-8398
SEMT TO  CouNSEL
B\V M\j A‘TT UQMC? o LR ELarE) AT 0

October 19, 2023

CONFIDENTIAL AND PRIVILEGED
Re:  2022CP2300240
To Whom It May Concern,

My name is Kevin O’Connor, and I am a Partner at the O’Connor Law Firm, based out of
Birmingham Alabama. I currently provide pro-bono legal services for Jesus Concepcion, an
inmate detained in federal custody, pursuant to 22 NYCRR § 522.8, in matters unrelated to the
above-referenced action. .

It has been brought to my attention that Mr. Concepcion is a Defendant in a civil action pending
in your jurisdiction. As per Mr. Concepcion, he has not received a complete set of documents
associated with this case. Documents that should have been served upon Mr. Concepcion were
allegedly not served. Mr. Concepcion is not able to access the public docket, due to his status as
an incarcerated Defendant. Mr. Concepcion is not able to follow along with the case,
nonetheless, protect his interests, due to not having access to the necessary Court documents.

Mr. Concepcion requests that Plaintiff”s Counsel serve him a complete set of pleadings and other
documents associated with the above-referenced action. Further, Mr. Concepcion would like a
90 day stay on all proceedings so that he can review the record in its entirety, and potentially
seek the assistance of local counsel.

Mr. Concepcion has authorized me to receive a complete set of pleadings and other related
documents on his behalf and said documents can be mailed to: Box 86, East Meadow, NY
11554. Upon receipt, I will personally deliver the documents to MDC Brookiyn. Please keep in
mind that MDC requires all legal mail to be screened, and recently said screening has averaged
5-7 business days,

I will not be representing Mr. Concepcion in this matter, as I am not barred in South Carolina.
Mr. Concepcion’s position is that, as South Carolina Attorney’s and Officer’s of the Court, each
of you have a duty to notify the Court of Mr. Concepcion’s assertion that he not received proper
service of process throughout the course of this litigation, and thus any and all injunctions and
judgements, if any, entered against Mr. Concepcion by means of default, must be immediately
vacated due to his lack of service.

APPENDIX A-4 | Doc. page 2 of 4



APPENDIX A-4

O’CONNOR LAW FIRM, LLP
2100 SOUTHBRIDGE PARKWAY, SUITE 650
BIRMINGHAM, ALABAMA 35209
516-504-8398

Upon information and belief, Mr. Concepcion is willing to sign an affidavit stating same. A
copy of this letter will be provided to the Court by Mr. Concepcion.

Best,

Kevin O’Connor

APPENDIX A-4 | Doc. page 30of 4



APPENDIX A-4

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) 'S JUDICIAL CIRCUIT -
COUNTY OF )
) CASENO.: M-CP- A3 626
)
h v et Fesy ) MOTION AND ORDER INFORMATION
- Plaintiff, ) FORM AND COVERSHEET
vs. )
NELOS  (oNLEpeonN )
Defendant. )

EW4 B2 120 8Z,

327119 200 H-4eg 3014g
BT

Plaintiff’s Attomey: s oAyl Defendant’s Attorney:
Bar No. PXQC{. SE—"{ , Bar No.

Address: Address:
Heagul - 5o

Phone: Fax MIDC  Beaxrty Phone: Fax
E-mail: Other: E-mail: Other:

)
BSIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and HI)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS H and HI
: Hearing Information

Naturof Moo ST o TS
Estimated Time Needed: | Feye Court Reporter Needed: | 0

SECTION II: Motion/Order Type
[AWritten motion attached :
[ JForm Motion/Order
[ hereby move for relief or action by the court as set forth in the attached proposed order.

, CON g
TLO SE P pereopwer e -
Signature of Attomey for [ ] Plaintiff /{_| Defendant ate submitted

ol SECTION II1: Motion Fee
[ ] PAID - AMOUNT: § Q D
] EXEMPT: ] Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
[]Indigent Status ] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act Post-Conviction Relief
[] Motion for Stay in Bankruptcy
L] Motion for Publication [} Motion for Execution (Rule 69, SCRCP)
O Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[[] Other:

JUDGE’S SECTION
[ ] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order.
] Other: Date:

CLERK’S VERIFICATION

Co ectedby:l_’l& -. Date Filed: 10 361273

MOTION FEE COLLECTED: § 'y
"1 CONTESTED - AMOUNT DUE: $ moﬂe\\ 0 d&f

SCCA 233 (11/2003)
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Kevin O'Connor letter/request, filed October 23, 2023

Document label superimposed on following pages
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APPENDIX A-5

O’CONNOR LAW FIRM, LLP

2100 SOUTHBRIDGE PARKWAY, SUITE 650

BIRMINGHAM, ALABAMA 35209

516-504-8398 -ig':_' E?:;

%10

=

8 x

October 19, 2023 oW
[ fond

2 w

CONFIDENTIAL AND PRIVILEGED
Re:  2022CP2300240
To Whom It May Concern,

My name is Kevin O’Connor, and I am a Partner at the O’Connor Law Firm, based out of
Birmingham Alabama. I currently provide pro-bono legal services for Jesus Concepcion, an
inmate detained in federal custody, pursuant to 22 NYCRR § 522 8, in matters unrelated to the
above-referenced action.

It has been brought to my attention that Mr. Concepcion is a Defendant in a civil action pending
in your jurisdiction. As per Mr. Concepcion, he has not received a complete set of documents
associated with this case. Documents that should have been served upon Mr. Concepcion were
allegediy not served. Mr. Concepcion is not able to access the public docket, due to his status as
an incarcerated Defendant. Mr. Concepcion is not able to follow along with the case,
nonethetess, protect his interests, due to not having access to the necessary Court documents.

Mr. Concepcion requests that Plaintiff’s Counsel serve him a complete set of pleadings and other
documents associated with the above-referenced action. Further, Mr. Concepcion would like a
90 day stay on all proceedings so that he can review the record in its entirety, and potentially
seck the assistance of local counsel.

Mr. Concepcion has authorized me to receive a complete set of pleadings and other related
documents on his behalf and said documents can be mailed to: Box 86, East Meadow, NY
11554. Upon receipt, I will personally deliver the documents to MDC Brooklyn. Please keep in
mind that MDC requires all legal mail to be screened, and recently said screening has averaged
5-7 business days.

I will not be representing Mr. Concepcion in this matter, as I am not barred in South Carolina.
Mr. Concepcion’s position is that, as South Carolina Attorney’s and Officer’s of the Court, each
of you have a duty to notify the Court of Mr. Concepcion’s assertion that he not received proper
service of process throughout the course of this litigation, and thus any and all injunctions and
judgements, if any, entered against Mr. Concepcion by means of default, must be immediately
vacated due to his lack of service.

APPENDIX A-5 | Daoe. page 1 0f2 19‘



APPENDIX A-5

O’CONNOR LAW FIRM, LLP

2100 SOUTHBRIDGE PARKWAY, SUITE 650
BIRMINGHAM, ALABAMA 35209
516-504-8398

Upon information and belief, Mr. Concepcion is willing to sign an affidavit stating same. A
copy of this letter will be provided to the Court by Mr. Concepcion.

- Best,

Kevin O’Connor

APPENDIX A-5 | Doc.page2of 2
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Letter advising inability to appear and intent to participate, filed December 21, 2023

Document label superimpaosed on following pages
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APPENDIX A-6

LETTER NOTIFING THE COURT | CAN NOT APPEAR ON THE ABOVE REFFERANCED ACTION AND | WOULD LIKE TO

DEFEND MY INTEREST

To Whom |1 Concemns,

1. My name is Jesus Concepclon, and | am the Pro-Se Defendant in the above-referenced action.

2. | am incarcerated at the Federal Metropolitan Detention Center in Brooklyn, New York since August of 2021.

3. On October 25, 2022, this Court entered default due to my failure to respond, plead, or defend.

4, After | was notified of the default judgment i wrote a letfter to the Court explaining my circumstances in getting lega!
representation and unbeknownst to me, the Attorney we hired took our money and never “appeared” or responded in this

action.

5. On October 23, 2023 my motion }equesttng to vacate the default judgement and to allow me to defend my interest was filed

by this Court.

6. As of 11/29/2023 | have not received a response on the letter submitted or the motion filed dated 10/23/2023.

7. 1am respectfully reminding the Court | am Pro-Se, and that | can not appear because | am incarcerated. | would like the
opportunity {o respond, submit evidence and tell my side of the story.

DATED 11/29/2023
Respectiully, -
ézﬁs?’Co ion

Jesus Concepclon

Pro_Se Defendant
Register Number 58984509
80 29TH STREET
BROOKLYN, NY 11232
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APPENDIX A-6
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Emergency Motion to Stay and Vacate Default Judgment, filed February 11, 2025

Document label superimposed on following pages
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APPENDIX A-7
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APPENDIX A-7

STATE OF SOUTH CAROLINA ) o
) REPRESENTATION AGREEMEN

COUNTY OF GREENVILLE )

The tirm The Lavw Offices of John M. Mussento, £.LC does hereby agree to represent

vou. in the following action: )
- - 2022-CP-73-0b 248 ,
For legal consultation for case ¥ ______ for the next 30 days in anticipation (no
guarantee) getting an extension in tiling an Answer with the court ;{

. ¥
e

In consideration, ne}c}? to pay The Law Offices of John M. Mussetro, LLC, a non-
refundable flat fee 0f $5.000,00.

R

The flat fee is the entire payment for the specified legal work to be performed by our
firm regardless of the amount of time that it takes to perform the legal work.

The flat fee will be earned by our firm immediately upon payment and will be
deposited in our firm's business account rather than a client trust account.

When our representation ends. regardless of outcome. vou will nor be entitled to a
refund of any portion of the flat fee.

You acknowledge that the flat fee will not be refunded to vou because we will have

made ourselves available to vou. will have been precluded from representing and, therefore,
will have ecamed this lee.

Your adversary. the opposing attorney. or others may engage in activities beyond our
control that require time that was not originally contemplated. You will receive bills which set
farth an itemized hourly statement for services rendered. Currently our rates are as fotlows:

Mussetto: and

(A)  $250.00 Dollars per hour for the services of John M.

———— s

(By  $90.00 Dollars per hour for the services of law clerk/paralegal.

In some cases. the court will order the adversary wo pay part or all of vour fee and out-
of-pocket costs. If'this is done in your case. you are still primarily liable for the payment of
the total fees. suit money. and costs. Amounts received pursuant to court order will be
credited toward your account. The court award of fees. suit money. or costs. if any. does not
set or limit our fee in any way or your liability to us for fees. suit money. and costs. The
pursuit of fees, suit money. and costs against vour adverse party is an additional service we
perform on your behalf. and you will be expected to pay us fees on the same basis as is set
forth in this agreement for performing other services. Furthermore. if the court does assess
fees. suit money. or costs. against the adverse party to apply on account of that which you
owe ta us. the collection of such award from the adverse panty by way of contempt or any
other proceeding shall also be considered as turther services on vour behalf. Accordingly. vou
shall be expected to pay for the cost of collection. In the event you discharge us as vour
attorneys at any time. or we withdraw as vour attorneyvs. it shall be understood that we shall

Page 1 of 3
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APPENDIX A-7

of fees. suit money. and costs due us. Please understand, however. that you are at all times
primarily liable to us tor all fees. suit money. and costs. and any pursuit thereof against the
adverse party is on vour behalf and as an additional service to you.

Pursuant to Rule 407(1.5(1)) of the South Carolina Appellatc Court Rules. a lawver
may charge an advance fee. which may be paid in whole or in in part in advance of the lawver
pro\'ldlm. these services. and treat the fee as immediately eamed if the lawyer and client auree
in advance in a written fee agreement which notities the client:

{11 of the nature of the fee agreement and the scope of services to be provided:
(2) of the total amount of the fee and the terms of pavment:
(3) that the fec will not be held in a trust account until carned:

(4) that the client has the right to terminate the lawver-client relationship and
discharge lawver: and

(5) that the client MAY be entitled to a refund of all or 2 partion of the fee if the
agreed-upon legal services are not provided.

We have the right to withdraw trom the case if vou do not make payments required by
this agreement. if you have misrepresented or tailed to disclose miaterial facts to us. or
if' vou fail to follow our advice. In any of these events. vou will execute such necessary

documents will permit us to w ithdraw.

Should you receive any cash property settlements as part of your case. you agree 1o
have this money deposited into our escrow account and give us the aulhorm 0 pay any
balance duc us out of this money before transterring the balance to vou, unless otherwise
agreed in writing prior to the receipt of the funds.

.vf

’

i+ You understand and agree that this agreement provides for services through trial on

the‘merits of your case. You further understand and agree that should additional services by
The Law Offices of JofnT M. Mussento, LLC. be necessary afier issuance of a Final Order in
this case. including an appeal by cither party or motions for moditications. these services shall
be considered a separate and individual case. and the fee arrangement thercfore shall be
determined by a separate agreement between vou and the firm. :

You expressiy agree that repreﬁcmmmn in an appeal by either party shall be separate
from this action and not included as a part 61 this contract.

In the event it is necessary to institute proceedings against you for the collection of

fees and advances due to us by vou. you will pay. in addition to anv adjudication for such fees
and advance. all costs and expenses necessitated thereby. including reasonable attorney's fees.

Page 2 of 3
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You acknowledge that we have made no guaraniee regarding the disposition of any
phase of your ¢ase. All our expressions reldtive fo vour case are only our opifion.

Any madification. continuation or reinstatement of this agreement shall be made in
writing. signed by a representative of the irm and you. and the same shall be attached hereto,

You further acknowledge. by execution hercof. that the forepaing contractual
agreement has been fully explained to you. that you fully understand the same and that you
execute this contractual agreement freely and voluntarily.

FEE RECEIVED BY AGENT. COLON LAW FIRM:

d 7 oy /) 1o
Cerrmm ] ’f,’ [ 3 B /
Amount:§_ D 0 ;L7 { S/ s L

e

By signing vour name below. You acknowledge that vou have received a copy of this

agreement. [ - .
2/ 1 7>
Dated this #Metter-OpenPates

L !/

.f
/Z‘:-'{”;A’f,zll} _—‘rtl,.(”n:"‘.‘ -~
iz i A

The Law Offices of John M. Mussetro, LLC

Lo/

I
Fia
fi - -

i : Lo
Representative

APPENDIX A-7 | Doc.page 7 of 18
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Jm JOHN M.

MUSSETTO

421 Petrigru Strevt tel: {864) IBALCI42
Greenville, SC 29691 fax: {864) 283-CC30
wnw,mussettolaw.com tohn@mussentolaw.com

- Criminal Defense - D.ULL - Family Law -

APPENDIX A-7

APPENDIX A-7 | Doc.page8of18



o@b ‘o"ﬁ

APPENDIX A-7

AL LT
RN e S S VF

I '-"*“'T‘Tf”éamc S,
5 (R TRIRRE I s T < g
LR b 3] du singmy iy

ST e

[N (- ..“‘ . ';‘

P
v 4
<%

.
- /.‘
it
Uity
¥

K

i . PRI A
RS A W X A N WA R L

4 { ¥
s A R
LEETarA B AL 1 B

3.v
RSP S

OK, el Abogado la espera.

w g -
By S el el 7, fur g ! b
SR it o . et YA & A
0 TIGn ,g =iA
N
. }{% L 4 %
4 # Sk

APPENDIX A-7 | Doc. page 90of 18

4



wl < q APPENDIX A-7

+1(973) 943-8833

R e R T e ST A gt ey e,

-’;*ztﬂ'::;»'ﬁ:?@f:"iﬂ;ﬂ?a‘;;:??f?ﬁ?‘.‘:’gl‘méi;'p‘”‘ s

Ve LS AR St T g e
R RN R

mar 21, 2022, 9:27 a.m.

B
: jfﬂy S et %
B! a;gi,-;%«@kz: it
i g i
Ep o e
i

‘%_

it
3. .
g T
R
el LA L ),
e

4
%
i

e

7
Py

e

4 o
St

P

Buenos dias, le mande sy
coOmunicacion a Mussetto. Ef le
Mandara a ustedes |a confirmaciéna: /

Kimncepcéor:&i_@j@gmaEE.c_gl_'ag

mar 29, 2022, 1::30 .,

Siempre.

mar 28, 2022, 17:26 2.m.
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Que gente... Dale mij numero de
cellular a Jesus Para que el me llame.
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Supreme Court of South Carolina
Greenville County
13" Judicial Circuit

Re: 2022CcP2300240 LETTER MOTION TO YACATE DEFAULT JUDGEMENT

August 20, 2023

To Whom It Concerns,

BACKGROUND

1. Mynameis Jes_ushc‘.oncepcion, and | am a Defendant in the above-referenced action.

2. This action was filed in January 2022.

3. When this action was filed, | was incarcerated in New York, and | am currently
incarcerated in New York.

4. On October 25, 2022, this Court entered default due to my failure to appear, plead, or
defend.

| ASK THAT THIS COURT VACATE THE DEFAULT JUDGEMENT ENTERED AGAINST MIE

5. While incarcerated, | retained and paid an Attorney to represent me in this instant
action.

6. Said retainment was before my responsive pleadings were due.

7. Unbeknownst to me, the Attorney took my money and never “appeared” in this action.

8. Ifound out that my Attorney never “appeared” after the deadline for the responsive

pleadings were due.

APPENDIX A-7 | Doc. page 12 of 18
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{ SHOULD BE ALLOWED TO DEFEND MY INTERESTS

9. The consequences of this lawsuit are serious and could deprive me of liberty interests.

10. I should be given the opportunity to respond and tell my side of the story.

11. My previous Attorney, an Officer of the Court, purportedly committed misconduct and
took advantage of me by taking my money; promising that he would respond; and not
responding.

12. If I knew that my Attorney would not respond by the deadline, | would have responded

on my own behalf.

DATED:  August 20, 2023

Respectfully,
O W

Jesus Concepcion
Pro-Se Defendant
Register # 58984-509
80 29TH STREET
BROOKLYN, NY 11232

APPENDIX A-7 | Doc. page 13 of 18
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| DU

Re: 2022CP2300240

LETTER NOTIFING THE COURT | CAN NOT APPEAR ON THE ABOVE REFFERANCED ACTION AND | WOULD LIKE TO
DEFEND MY INTEREST

To Whom it Concerns,

1. My name is Jesus Concepcion, and | am the Pro-Se Defendant in the above-referenced action.

2. | am incarcerated at the Federal Metropolitan Detention Center In Brooklyn, New York since August of 2021.

é. On October 25, 2022, this Court entered default due to my failure to respond, plead, or defend.

4. After | was notified of the default judgment | wrote a letter to the Court explaining my circumstances in getting legal
representation and unbeknownst to me, the Attarney we hired took our money and never "appeared” or responded in this

action.

5. On October 23, 2023 my motion requesting to vacate the default judgement and to allow me to defend my interest was filed
by this Court.

6. As of 11/29/2023 | have not received a response on the letter submitted or the motion filed dated 10/23/2023.

7. 1 am respectfully reminding the Court | am Pro-Se, and that | can not appear because | am incarcerated. | would like the
opportunity to respond, submit evidence and tell my side of the story.

DATED 11/29/2023

R pectf.ullyé E
e’é’h us Co on

Jesus Concepcicn

Pro_Se Defendant
Register Number 58984509
80 29TH STREET
BROOKLYN, NY 11232

: ﬂuw-m o 3 L Tk, ....;,_---

2o (st prove
| ,..,,.u.c,; ’*;f
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. vy '—l“ :
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O’CONNOR LAW FIRM

2100 SOUTHBRIDGE PARKWAY, SUITE 650
BIRMINGHAM, ALABAMA 35209
516-504-8398

September 3, 2023

CONFIDENTIAL AND PRIVILEGED
Re:  Jesus Concepcion
Mr. Concepcion,

On September 2, I reviewed the Greenville South Carolina Docket in regard to DFF. On August
28, 2023, the Court denied the motion to dismiss filed by Defendant Smart. There is no record
of your motion to stay the proceedings having been filed, nor received.

I propose that you refile the motion, sent certified mail, with the appropriate cover letter
and money order. This should be done on September 5, 2023.

Next, as discussed, I read through the Contract with Musetto. | spoke with both Mr, Musetto and |
Colon. The contractual agreement is contradictory and ambiguous. We should discuss strategies
going forward and send a demand letter as soon as possible. I will need your wife’s permission
to add her information to the demand letter. I would like for you to speak with her before I -
contact her so that she knows what I am talking about.

I can not bring litigation in South Carolina. We can try in New York, and I could probably
represent you. However, New York Courts probably won’t have jurisdiction over the matter.
The cost to commence litigation in New York State Court’s is $210. The parties have to be
served, and the process server charges about $100 per person for personal service, Thus, it
would cost around $410 to file and serve the parties. Thereis a high chance the case will be
dismissed in New York. If you would like to try, we can try. The other option is to file in South
Carolina, but I will not be able to represent you in South Carolina.

In any event, if you and your wife consent, I think 2 demand letter should be sent out on
September 5™ I you and your wife consent, I can send this letter out on your behalf.

Kevin O'Connor
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TRULINCS 58984509 - CONCEPCION, JESUS - Unit: BRO-G-A

-------------------------
-----------------------

---------------------

-----------------------

---------------

FROM: Oconnor, Kevin

TO: 56984509

SUBJECT: RE: Checking in
DATE: 11/28/2023 12:06:02 PM

_Good Moming, \

3

1. 1 received an email from Musetto basically showing emails between him and another Attorney in the DFF case from some /
time ago, the emails in my opinion are irrelevant.. 1 will print and bring to you.

2. As you know, the mail process at MDC is horrible. Any correspondence from SC will be sent directly tc you, but | have been
keeping an eye on the docket,

3. For the DFF case, your case number is ; 2022CP2300240.

4. There is a "Roster Meeting” for your case in April, 2024,

5. There has been no additional filings since your mation which was filed by the Court on 10/23/23.

8.. In addition to your motion which was filed by the Court on 10/23, the Court also filed a letter that | sent to all of the Attoney's
of record in the matter. That letter was dated October 16th..

7. | anticipate that something will be filed between now and April {the next scheduled appearance).

8. The court updated your address to reflect MDC Brooklyn,

9. There is not much more that | can do to assist you. | do not have the retainer agreement in {ront of me, but | helped you
submit your motion to the Court as we agreed upon. The Court has not made any decision on your motion. | am not admitted
in SC, so | can not do anything on your behalf without breaking the faw. | will continue to check the docket and update you as
time goes on. _

10. In regard to the Musetto matter, as you know, he made an offer to settle. | relayed the offer to you. You did not want to
settle.

Going forward, | recommend you write a letter to the SC judge stating something to the effect that you filed a motion, the motion
has not been acted upon, that you're pro-se, and that you can not appear because you are incarcerated. | will pick up the letter
for you and mail it on your behalf. If there is a notary at MDC, please get it notarized. Time is of the essence for this. Clear and
congcise, there is not much to it.

With Musetto, please let me know how you want to proceed. You can file a suit in SC, but | will not be able to appear on the
record for you. So, it is going to be your wife going back and forth to Court unless she retains a SC Attorney.

Let me know when you can get that letter written and | will pick up from you ASAP. | will be out of town Fri-Monday.

JESUS CONCEPCION on 11/28/2023 7:50:27 AM wrote
Hope you are doing well. Any updates on SC? The court has not responded to any of my motions. Is this to be expected?

Concepcion
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

13TH JUDICIAL CIRCUIT
CASENO.:zpz7 -CP-7.3. o2 40

)
)
)
;
D_.m,fm & Hm‘/fr,, loc.. ) MOTION AND ORDER INFORMATION
)
)
)

COUNTY OF GREENVILLE

Plaintiff, FORM AND COVERSHEET
YS.
2
7 y Y, 4o S )
Defendant. )
A koo kaw/ry Jfofaq;e. F&-h.,_, e, Zitk Lot tpar. feg. - =
PlaintifP’s Attorney: Defendant’s Attoney: /7, = 72 e Comd
, Bar No. , Bar No
Address: Address:
Phone Fax Phone Fax
E-mail Other E-mail Other

.7

SECTIONI: Hearing Information
Nature of Motion: Jé.c‘m‘[d- D%/?j - STAY ./
Estimated Time Needed: Court Reporter Needed: YES/[ I NO

SECTION IE: Motion/Order Type
[(AWritten motion attached
[JForm Motion/Order

I hereby moye for relief or action by the court as set forth in the attached proposed order.

P

AL [ {25 2075
Signature of Attorney for inti efendant Date submitted

SECTION III: Motion Fee
gmm —~AMOUNT: 5 9 00

EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [ Domestic Abuse or Abuse and Neglect
ndigent Status [ State Agency v. Indigent Party
Sexually Violent Predator Act A3 Post-Conviction Relief
Motion for Stay in Bankruptcy
C] Motion for Publication  [] Motion for Execution (Rule 69, SCRCP)
Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter: ,

EOther: Ig[fﬁ_ 4{/”4}/}!&[ ) 30!'(, ';'/t;l// 4/7; (f’/{/‘ Vil 1704 -
JUDGE'S SECTION v 7 ;

(] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.

Other: Date: ' .20
CLERK’S VERIFICATION

Collected by: / M Date Filed; 64 i 20225

Y5 MOTION FEE COLLECTED: §$ __2C g0
CONTESTED — AMOUNT DUE: 3

SCCA 233 (11/2003)

1Y
ut

g

iNE 200 HUHSTIED 40

5_‘.

¥

%LE:SW TTE3462
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Motion for Appointment of Guardian ad Litem and Renewed Motion to Stay, filed
April 1, 2025

Document label superimposed on following pages
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RULE 17. PARTIES PLAINTIFF AND DEFENDANT: APACITY, SC R RCP Rule 17

Code of Laws of Suuth Carolina 1976 Annotated
South Carolina Rules of Civil Pruocedure
IV. Parties

Rule 17, SCRCP

RULE 17, PARTIES PLAINTIEF AND DEFENDANT: CAPACITY

Currentness

the State. No action shall be dismissed on the ground that it is not prosecuted in the name of the real pasty in interest until a
reasonsble time has been allowed; after objection, for mtification of commencement of the action by, or joinder or substitution
of, the rea] party in interest; and such mtification, joinder, or substitution shall have the same effect as if the action had been
commenced in the name of the real party in interest,

(b) Capacity to Sue or Be Sued, The capacity of a party to sue or be sued shall be determined by the law of this State.

minior or incompetent, the court may, in its discretion appoint a guerdian ad litem or order him to be brought personally to the
trial to testify in accordance with Rule 43(g).

(d) Guardians Ad Litem. Guardians ad litem appearing in the courts of this State, or before any agency, board or commission
from which an appeal to the courts of this State shall lie, shall be qualified and sppointed in accordance with the provisions
of this rule,

(d)(1) Who May Appoint. Guardians ad litem may be appointed by the court in which the action s pending, the judge of probate,
the clerk of court, or the master-in-cquity of the county wherein the minor, or mcompetent or imprisoned person resides, or in
the county in which the action js pending or is to be filed,

T e e e e ——— e e T e e e o e e . L

WESTEANW © D00F Thonson Reutare, No clatiy v original .2, Govarnment Viorhs.
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RULE 17. PARTIES PLAINTIFF AND DEFENDANT: CAPACITY, SC R RCP Rule 17

(d)((3) Minors. The guardian ad litem for a minor party shall be appointed upon the application of the minor, if he be of the
age of 14 years or over; if under that age upon the application of his parent, general or testamentary guardian; or of a relative
or fricnd. If epplication be made by a relative or friend, other than a parent, notice thercof must first be given to the minor's
general or testamentary guardian, if he bas one; if he has none, then to the person with whom such minor resides.

(Q)((4) Imprisoned Persons. The guardian ad litem for an imprisoned person shalt be apipointcd upon application of such person
or of a relative or friend. If application be made by a relative or friend, notice thereof must first be given to such imprisoned
person.

(d)(5) Incompetent Persons. The guardisn ad litem for an incompetent person shell be appointed upon the application of his
guardian or commitiee or of a relative ar friend. Tf application be made hy a relative or friend, notice thereof must he first
given to the incompetent person's guardian if he has one; if he has none, then to the person with whom such incompetent
person resides.

(d)((6) Failure 10 Apply. Ifno application for appointment of a guardian ad litem be made by or in behalf of a minor, imprisoned,
or incompetent party within thirty (30) days aficr service of the summons upon such party, then the guardian ad litem may be
appointed upon application of any other party to the nction, after first giving notice of such application to the person or persons
to whom notice of application must be given uader subsections (3), (4), and (5) of this rule.

(3)((7) Out-of-State Party. When a minor, imprisoned or incompetent party resides out of the State or is absent therefrom, the
court shetl make such orders allowing additional time, or other orders as may be necessary to protect the interest of such parties.

() Unknown Owners or Heirs as Parties. In all actions or proceedings to obtain title or possession, or to remove adverse
claim of title, or to quiet title, or for partition, or for sale, or for foreclosure of eny encumbrance, or enforcement of any trust, or
specific performance of eny contract, or for any other disposition of any property, real, personal, or mixed, situated within the
State including choses in action either situated within or due or claimed to be due from persons, firms or corporations resident
within the State, persons may be made parties defendant either on the filing of the complaint, counterelaim or cross-claim, as
the case may be, or at any time thereafter by amendment thereof, by the name and description of unknown owners, or unknown
heirs or unknown devisces of any deccascd persons, or by eny such designations.

() Actions for Partition of Real Estate of Deceased Person. In an action for partition of real cstate of 8 deceased person,
the legal represcntative shall be a party to the action unless the estate of the deceased person has been closed and the legal
representative discharged or it appears to the court that there are no debts chargeable against the estate of the deceased. In
all actions for partition all tenants in comrmon shall be parties, but if the consent of anyone who should be joined cannot be
abtained, he may be made a defendant. :

Credits
| Amended effective May 1, 1586,

Editors' Notes

Relevant Additional Resources
Additional Resources listed below contain your acarch terms.

NOTES

This Rule 17(s) is currcnt Federal Rule 17(a). The first scntence and the first clause of the sccond scntence arc substantially the
same as Code §§ 15-5-70 and 80. The Federal Rule adds to those who may sue in the name of others, “gueardian” and “bailec.”
Those listed in the rule are considered illustrative and do not mean that others may not also fall into the category of those who

WOEALLAME 2025 Tromzon Feutars, Ho clain to original U.§. Govamment Works. 2
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RULE 17, PARTIES PLAINTIFF AND DEFENDANT: CAPACITY, SC R RGP Rute 17

can sue in the name of another. The last clause of the second sentence permits an ‘action for the use or benefit of another to be
brought in the name of the State. This is obviously needed but not provided for in §§ 15-5-70 and 80. The iast sentence of the
ruleis intended to prevent forfeiture in those cases in which the determination of the Pproper party to sue is difficult or when there
has been an konest mistake. This provision may change existing State law, because precedents hold that lack of the Proper party
is jurisdictional. Hoedges v. Lake Summit Co., 1558.C. 436, 152 S.E. 658 (1928); Wilson v. Gibbes Machine Co., 189 8.C. 426,
1 $.E.2d 490 (1938). Therefore, the filing of the mit might not bar the applicable statute of limitations, absent this provision.

This Rule 17(b) is the first sentence of the F ederal Rule and includes the conflicts law of the State. The remainder of Federa]
Rule 17(b) provides for problems peculiar to Federal courts and is deleted. The rule does not attempt to define the capacities
of parties to ste or be sued, but refers to the law that defines these matters,

This Rule [17(c)] retains the principal provisions of Code § 15-5-310. The last sentence, which does not appear in Federa] Rule
17(c), retains the provisions in Code § 15-5-320 as to guardiaos ad litem for imprisoned persons. The Rule narrows existing
practice by providing for a guardion ad Jitem only when the person is imprisoned outside the State. Thus in the most common
civil cases involving prisoners, post-conviction relief proceedings, a guardian would not be required for an in-state prisoner
who is normally represented by appointed or retained counscl; but the court has the diseretion to Bppoint e goardian for an
in-state prisoner,

This provision [Rule 17(d)) does not appear in the Federal Rule. It is a restatement of Code §§ 15-5-310 10 380. These provisions
were added to Rule 17 as the Pederal Rule refers to the State law on this subject,

This Rule 17(d)(1) is drawn principally from Code § 15-5-310 and Code § 15-5-360 dealing with the appointment of guardians
for miners and incompetent persons.

This Rule 17(d)(2) is drawn from Circuit Court Rule 6 with minor textual changes.
This Rule 17(d)(3) is drawn from Code § 15-5-330 with minor textual changes,
This Rule 17(4)(4) is drawn from Code § 15-5-370 with minor textual changos,

This Rule 1%(d){(5) is drawn from Code § 15-5-360,

This Rule 17(d)X(7) is similar to Code § 15-5-350, and states the obvious Proposition that the court has the authority fo protect
the interest of the individuals for whom guardians have not been appointed.

This Rule 17(e) is added to supplement Rule 10(g) ss to unknown parties, providing for the use of fictitious names similar
to Code § [5-13-70. Actions sgainst unknown parties are peculier to State Court jurisdiction and this section is added to the
Federa] Rule to complete the procedure.

- — s ey, B A pe———— - e e N J
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RULE 17. PARTIES PLAINTIFF AND DEFENDANT: CAPACITY, SC R RCP Rule 17

55, as to actions for partition of separate tracts, are contained in Rule 53 of these Rules. See also Rule 71 of these Rules for
procedure on foreclosure and partition actions.

Notes to 1986 Amendments
This amendment [to Rule 17(d)1)] permits a guardlon ad litem to be appointed before the action is filed.

CROSS REFERENCES
Liability for costs of guardian by whom infant plaintiff appeared, see § 15-37-170.

Relevant Notes of Decisions (9)
View all 42

Notes of Decisions listed helaw cantain ynur search terms,

Guardians ad litem

Family court was not obligated to appoint guardian ad litem for wife on the basis of mental incompetence in divorce
proceedings, even though wife had allegedly suffered a traumatic beain injury; wife demonstrated unwise and sometimes
jllogical behavior but such conduct was generally directed at prolonging and complicating divorce proceedings and attempling
to maintain marital assets for her own benefit, the only evidence as to wife's mental state was husband's testimony that she had
“§ssues,” wife was not unable to communicate with her attomeys, family count, or her children's GAL or unable to understand
family court's instructions, and neither wife nor her counscl raised incormpetence as an issuc. Rogers v. Rogers (8.C.App. 2020)
8§51 S.I.2d 447,

The rationale for sppointing & guurdian ad litem (GAL) for & prisoner is nol menial deficiency, but (he physical restraint of
imprisonment. Ex parte Foster (8.C. 2002) 350 8.C. 238, 565 S.E.2d 290,

When a prisoner is already represented by competent counsel, or when he has “made an informed decision not to contest the
suit,” the circuit court need not appoint a guardian ad litem (GAL). Ex parte Foster (5.C. 2002) 350 8.C. 238, 565 5.E.2d 290.

Matter involving eroneous appointment of counsel as guardian ad litem (GAL) of an inmate in a eivil forfeiture action would
be remanded for trial court to determine whether the inmate should be appointed a GAL, and if so, whether counsel should
be appointed to that position, under rule governing in appointment procedure of GALS, in copsideration of whether iomate
was indigent, whether the nature of the civil forfeiture ection was so complex that the fact of the inmate's incarceration would
unfairly hamper his ability to defend his casc, if a GAL was appointed, whether she would be cntitled to be compensated out
of the proceeds of the forfeited property for her investigative costs and/or for her time as a “proper expense of the proceeding.”
Ex parte Foster (5.C. 2002) 350 S.C. 238, 565 §.E.2d 290.

Ordinarily, the inmate should be brought before the trial court prior to the decision to appoint a gaardian &d litem (GAL) in
order for the court to adjndicate the inmate's indigency status, and to allow the trial judge to essess the particular inmate's needs
on an individual basis; if no GAL is appointed, then armangements must be made to ensure the inmate's presence at the trial on
(ke merits. Ex parte Foster (8.C. 2002) 350 8.C. 238, 565 S.E.2d 290.

“Irial court was precluded from appointing counsel as guardian ad litem (GGAL) for inmate in a civil forfeiture action where
counsel bad been appointed as inmate's de facto attorney, and not as a “mere” GAL, and order appointing counsel was devoid
of any discussion of the Dibble factors. Ex parte Foster (8.C. 2002) 350 8.C. 238, 565 S.E.2d 290.

W a8 @ 2025 Thomson Reutars M2 clalin to aviginal U.S. Govarnmient Works.
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RULE 17. PARTIES PLAINTIFF AND DEFENDANT: CAPACITY, §C R RCP Rule 17

Incarcerated wife wajved rightto guardian ad litem in divorce and custedy proceedings when she failed to move forappointment
unti] the day of the final hearing and when she had been imprisoned for over four months giving ample opportunity to apply
for a guardian ad Jitem, MeCuen v. McCuen (S.C.App. 2002) 248 8.C. 179, 558 S.E.2d 926.

The trial court in a dissolution action adequately considered the husband's Imental capacity and appropriately found no showing

of incompetence requiring the appoiutment of a guerdian ad litem, even though he was on disability retirement due to
disability retirement. Zaragozn v Zarigoza (1992, SC App) 420 SE2d 516.
the action did not create duty requiring automobile liability insurer for driver and owner to investigate need for goardian ad

litern for injured bicyclist. Fowler v. State Farm Mutual Automohile Insurance Company (C.A 4 (8.C.) 2019) 759 Fed. Appx.
160, 2019 WL 141071,

Rules Civ. Proc., Rule 17, SCRRCPRule 17
Current with amendments received through February 1, 2025,

End of Dncoment ¢ 2025 Thomson Renters, Ni ¢laing 1 original U8, Gosemment Warl:s.
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B

RULE 4. PROCESS, SC R RCP Rule 4

e —a - . —

Code of Laws of South Carolina 1976 Annowted
South Carelina Rules of Civil Procedun:
I1. Commencement of Ac tion--Service of Process, Pleadings, Motions and Orders

Rule 4, SCRCP
RULE 4. PROCESS

Currentness

(8) Summons: Issuance, The summons shall be issued by plaintiff or plaintiff’s attorney. Copies of the original summons shall
be served upon each defendant,

(b) Same; Form. The Summons shall be signed by the plaintiff or hjs attorney, contain the name of the State #nd county, the
name of the court, the file numher of the action, and the names of the parties, be directed 1o the defendant, state the name and
address of the plaintiff's attorney, if any, otherwise the plaintiff's address, and the time within which these rules require the
defendant to appear and defend, and shali otify him that in case of his fajlure to do so judgment by dafanit wil} be rendered
against him for the relief demanded in the complaint.

() By Whom Served. Service of Summaons may be made by the sheriff, his deputy, or by any other Pperson not less than eighteen
(18) years of age, not an attorney in or a party 1o the action, Service of all other process shall be made by the sheriff or his deputy
or any ather duly constituted faw enforcement officer or by any person designated by the court who is not less than eighteen
(18) years of age and not an atlorney in or a party to the &ction, except that a subpoena may be served as provided in Rule 45,

(9) Summons: Personsl Service, The Summons and complaint must be served together. The plaintiff shall furnish the peTson
meking service with such COpies as are necessary. Voluntary appearance by defendent is equivalent to personal service; and
written notice of appearance by & party or his attomey shall be effective upon meiling, or may be served as provided in this
rule. Service shall be made as follows:

confined in & state hospital or similar institution, in or out of this State, shall be made by delivering a copy of the summonps
and compleint to the confined person persopally; end service shall be made by the sheriff of the county in which the person is
imprisoned or confined. In cases of persons imprisoned, aud patients in a state hospital or simifar institution, personal service

VEEILAY @ 2028 Tiwis s Mentare. M el in i otiginz! U2, Gaocern qea Vi, i
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RULE 4. PROCESS, SC RRCP Rule 4

designated by the superintendent or the director in writing for the purpose of making service of process, instead of the sheriff.
Tie superintendent or the director or their designated assistants shall not be entitled to any costs therefore. Service on confined
or imprisoned persons shall elso conform to the provisions of § 15-9-510, 8.C.Code, 1976.

(d)(3) Corporations and Partnerships. Upon a corparation of upon a partnership or other unincorporated association which is
subject to suitunder a common name, by delivering a copy of tiie summons and complaiut to an officer, 2 managing or general
agent, or to any other agent authorized by appointment or by law to receive service of process and if the agent is one authorized
by statute to receive service and the statute so requires, by also mailing a copy (o the defendant.

(d)(4) State of South Carolina.

(A) When State a Party. Upon the State of South Carolina by delivering a copy of the summons and complaint to the Attomey
Generel, or when another official is designated to be served by the statute permitting such action by delivering a copy of the
summons and complaint to that official and sending a copy of the summons and complaint by registered or certified mail
fo the Attomey General at Columbia,

(D) When Unconstitutionality of Statute Is Asserted, In any action attacking the Constitutionality of a State statute when the
State, officer or agency is not made a party, a copy of the summons and complaint shall be sent by registered ot certified
mail (o the Attomey General.

(d)(5) State Officer or Agency. Uponan officer or agency of the State by delivering a copy of the summons and comp!laint to such
officer or agency and by sending a copy of the summons and complaint by registered or certified mail to the Attomey General at
Columhbia. 1f the agency is & corporation the copy shall be delivered as provided in paragraph (3) of this suhdivision of this rale.

(d)(6) Governmental Subdivision. Upon a municipal corporation, county or other goverumental or political subdivision subject
to suit, by delivering a copy of the summons end complaint to the chief executive officer or clerk thereof, or by serving the
summons and complaint in the manner prescribed by statute for the service of summons and complaint or any like process
upon any such defendant.

(d)(7) Statutory Service. Servicc upon & defendant of any class referred to in paragraph (1) or (3) of this subdivision of this rule
is also sufficient if the smnmons and complaint are served in thie manner prescribed by statute.

(Q)(8) Service by Certified Mail. Service of a summons end complaint upon a defendant of any class referred to in paragraph
(1) or (3) of this subdivision of this rule may be made by the plaintiff or by any person authorized to serve process pursuant
to Rule 4(c), including a sheritf or his deputy, by registered or certified mail, return receipt requested and delivery restricted to
the addressee. Service is effective upon the date of delivery as shown on the return receipt. Service pursuant to this peragraph
shall not be the basis for the entry of a default or o judgment by defanlt unless the record contains a return receipt showing the
acceptance by the defendant. Any such default or judgment by default shall be set aside pursuant to Rule 55(c) or Rule 60(b) if
the defendant demonstrates to the court that the return receipt was signed by an unauthorized persen. If delivery of the process
is refused or is remmed undelivered, service shall be made as otherwise provided by these rules.

(d)(9) Serviea by Commercial Delivery Service. Service of a summons and complaint upon a defendant of any class referred to
in paragraph (1) or (3) of this subdivision of this rule may be made by the plaintiff or by any person authorized to scTve process
pursuant (o Rule 4(c) by a commercial delivery service which meets the requirernents (o be considered a designaled delivery
service in accordance with 26 U.S.C. § 7502(1)(2). Service is effective upon the date of delivery as shown in the delivery record
of the commercial delivery service. Service pursuant to this paragraph shall not be the basis for the entry of a default or a
judgment by defult unless the record contains a delivery record showing the acceptance by the defendant which includes an
original signature or electronic image of the signature of the person served. Any such default or judgment by default shall be

WESTLAY © 2025 Thomson Reutsrs. Na clair: ta original U.S. Governiment Works, 2
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RULE 4. PROCESS, SC RRCP Rule

set aside pursuant to Rule 55(c) or Rule 60(b) if the defendant demonstrates to the court that the delivery receipt was signed
by an unauthorized person. If delivery of the process is refused or is returned undelivered, service shall be made as otherwise
provided by these rules.

limits of the State, and, when a statute 50 provides, beyond the territorial Jimits of the State. A subpoena may be served within
the territorial limits provided in Rule 45,

(R) Proof and Return. The person serving the process shall make Proaf of service thereof prompily and deliver it to the officer
or person who issued same, If served by the sheriff or his deputy, he shall make proof of service by his certificate. If served

(b) Proof of Service Without the State. When the service is made out of the State the proof of such service may be made,
if within the United States, by affidavit before;

(1) Any person in this Statc authorized to make an affidavit;

(2) A commissioner of deeds for this State;

(3) A notary public who shall affix thereto his officiel seal; or

(4) A clerk of a court of record who shall certify the same by his official seal,

(D Amendment. Atany time in its discretion and upon terms as it deems just, the court may, by written order, allow any process
or proof of service thereof to be amended, unless it cleardy appears that material prejudice would result to the substantial rights
of the party against whom the process issued,

WESTLAY & 2023 Thomsan Rautars. No dlaim o ariginal LS. Gavernment Works, 2
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RULE 4, PROCESS, 8C RRCP Rule 4

[ A be e eieow e mr am e e te mameme e b e s me et me = et 4 mEmeme— s e -

() Acceptance of Service. No other proof of service shall be required when acceptance of service is acknowledged in writing
and signed by the person served or his attorney, and delivered to the person making service. The acknowledgement shall state
the place and date service is accepted.

Credits
[Amended effective May 1, 1986; July 1, 1994; July 1, 1995; Januery 31, 2013; May 1, 2013; May 2, 2022.]

Notes of Decisions containing your search terms (0}
View ali 38

Rules Civ. Proc., Rule 4, SC R RCP Rule 4
Current with amendments received through February 1, 2025.

Endl of Document £- 2025 Thomson Reuters. No claim to original U.S. Governntent Works.
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§ 15-9-510. Service ot legal papers on patient In state mental..., 8C ST § 15-9-510

Code of Laws of South Carelina 1976 Annotaed
Tite 15. Civil Remedies and Procedures

Chapter 9. Summoanses. Orders of Publication and Service of Papers Generully (Refs & Annos)
Anticle 3. Personal or Substitute Service in Stute

Code 1976 § 15-9-510

§ 15-9-510. Service of legal papers on patient in state
mental health facility; duties of director of facility,

Currentness

Credits
HISTORY: 1962 Code § 10-437, 1952 Code § 10-437; 1942 Code § 6240; 1932 Code § 6240; Civ. C. 22 § 5101 1920 (31)
704; 1952 (47) 2042; 2008 Act No. 266, § 1, eif June 4, 2008,

Code 1976 § 15-9-510, SC ST § 15-9-510

Current through the 2024 Session of the Generel Assembly, subject to final approval by the Legislative Council, technica)
revisions by the Code Commissioner, and publication in the Official Code of Laws. ’

End of Document ) << 2025 Thomson Reuters. No claim 10 arigical IS, Government Whrks,

VORET AT 8 D305 Thonizon Reviers o elzis 1 Srigingt L8, Govamnent Works. i
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

13TH JUDICIAL CIRCUIT
CASENO. 2p23. -CP-23 - pfip

)
)
;

X )

D 1{. ww,/fu/, M_LLL ; MOTION AND ORDER INFORMATION

)
)
)
)

COUNTY OF _GREENVILLE

Plaintiff, FORM AND COVERSHEET
vs.

\/a_rw m/au; It

Defendant,

Plaintiff"s ﬁ/uzome : Def}qdant’s Attomney:
: T};nmw +BarNo. 20099 7 re Se , Bar No

Address: - Address;
25 sj){/a 210 Df/la'/é ‘ﬁn‘j-t L”
Phone: £, 4 72¢ o 284 Fax Phone; Fax

LJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and 1))
PROPOSED ORDER/CONSENT ORDER {complete SECTIONS II and HI)

?EC N I: Hearjng I. ormati /

Nature of Motion; : 77

Estimated Time Needed: ourt Reporter Needed: [ JYES] ] NO
SECTION IT: Motion/Order Type

[AWritten motion attached

[JForm Motion/Order

I hereby move for reli

action by the court as set forth in the attached proposed order.

ignature of Attorney for | ] Plaintiff /| Defendant Date submitted

o _3/% , 20 il

L wd SECTION III: Motion Fee
Eﬁmm -AMOUNT: § 2.%
E

XEMPT: [C] Rute to Show Cause in Child or Spousal Support

(check reason) ] Domestic Abuse or Abuse and Neglect
Indigent Status [ State Agency v. Indigent Party
Sexually Violent Predator Act [] Post-Conviction Reljef
Motion for Stay in Bankruptcy

Motion for Publication [ Motion for Execution (Rule 69, SCRCP)
Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[ Other:
JUDGE'S SECTION
(J Motion Fee to be Paid upon filing of the attached JUDGE CODE
order,
Other; Date: , 20

CLERK’S VERIFICATION

Collected by: TS\ Date Filed: Py |, | St 208

[C] MOTION FEE COLLECTED: § 25.00
CONTESTED ~ AMOUNT DUE- $

SCCA 233 (11/2003)

STH4 T ddY G2,

»
]

IS NS 0D HUHSIND AUp
g 80
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Order/Form 4 directing hearing on Mr. Concepcion's Motion to Stay, filed April 21,
2025

Document label superimposed on following pages
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STATE OF SOUTH CAROLINA

FORM 4

APPENDIX A-9

JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS

CASENO. 2022CP2300240

DiscoverFresh Foods Inc

Jesus Concepcion et al

PLAINTIFE(S)

O

[
O

L0

DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): |:| Rule 12(b), SCRCP; E] Rule 41(a),
SCRCP (Vol. Nonsuit); I:l Rule 43(k), SCRCP (Settled);

[Jother

ACTION STRICKEN (CHECK REASON):[] Rule 40(), SCRCP;[ | Bankauptey;

E[Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[JOther

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; [_] Reversed; [ ] Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:I See attached order (formal order to follow) |+ Statement of Judglﬁent

by the Court:

This matter comes before the Court upon the Motion to Stay Defauit Judgment filed by Defendant Jesus
Concepcion. From review of the record, it appears that a Default Judgment was issued on October 2, 2024.
The Order for Default Judgment did not address Defendant Concepcion's Motion to Stay filed before the
October 2, 2024 Order in which he raised issues of service and other grounds for relief. Further, it does not
appear that a hearing was held with proper notice to this defendant who had made an appearance.
Therefore, the Court directs that a hearing be scheduled to address Mr. Concepcion's Motion. Mr.
Concepcion may appear by way of WebEx since he is currently incarcerated. It is so Ordered.

This order ] ends [] does not end the case.

ORDER INFORMATION

For Clerk of Court Office Use Only

[ ] See Page 2 for additional information.

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing Systemn on 04/18/2025 .

Kendry Solange Feliz

Kendry S Tavarez

National Risk Solutions LLC

Jesus Concepcion for Jesus Concepcion
Jesus Concepcion for Jesus Concepcion

NAMES OF TRADITIONAL FILERS SERVED BY MATL

SCRCP Form 4CE (08/31/2017)

Page 10f2
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Court Reporter:

APPENDIX A-9

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017)

Page 2 of 2
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al
Case Number: 2022CP2300240

Type: Order/Electronic Form 4

So Ordered

Hon Perry H. Gravely, Chief Administrative
Judge-Civil

Electronically signed on 2025-04-18 13:10:15 page 3 of 3
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Plaintiff's Response in Opposition, filed July 15, 2025

Document label superimposed on following pages
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APPENDIX A-10

IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

DiscoverFresh Foods, Inc., Civil Action No. 2022-CP-23-00240

)

)

)

)

)

) PLAINTIFE’S RESPONSE IN OPPOSITION
Vvs. ) TO DEFENDANT JESUS CONCEPCION’S

) MOTIONS TO STAY/VACATE DEFAULT

) JUDGMENT & MOTION TO STAY/

) APPOINT GUARDIAN AD LITEM

)

)

)

Jesus Concepcion, Kendry S. Tavarez a.k.a
Kendry Solange Feliz, and National Risk
Solutions, LLC,

Defendants,

COMES NOW Plaintiff DiscoverFresh Foods, Inc. (“Plaintiff” or “DiscoverFresh”), by and
through the undersigned counsel, and responds to Defendant Jesus Concepcion (*Concepcion™)’s
Motion to Stay and Vacate Default Judgment filed February 11, 2025, and Motion to Stay & Appoint
Guardian ad Litem filed April 1, 2025 (collectively the “Motions™), as follows:

Background History

1. DiscoverFresh employed Defendant Jesus Concepcion from early 2018 until
August 2021. During that time, the Defendants engaged in a conspiracy of fraud'to embezzle over
Six Million Five Hundred Thousand Ninety Thousand Two Hundred Four Dollars and Twenty-
Six Cents ($6,590,204.26) of DiscoverFresh’s company funds.

2. The Defendants’ embezzlement scheme against DiscoverFresh involved three
methods of stealing company funds: (i)' fraudulently authorizing, directing and overseeing
payments to NRS, a company owned by Defendant Jesus Concepcion’s wife - Defendant Tavarez,
for recruitment and background check services that were never performed; (ii) paying payroll
checks to “phantom” employees who never worked at DiscoverFresh; and (iii) making
unauthorized increases in salaries and bonuses to various employees, including himself and

“phantom” employees.

1
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Procedural History

3. On January 18, 2022, DiscoverFresh filed a Complaint against Défendant asserting
claims of fraud, breach of fiduciary duty, civil conspiracy, unjust enrichment, negligence,
violations of the SC Unfair Trade Practices Act, conversion, and trespass to chattels.

4, Defendant Jesus Concepcion has been incarcerated since 2021 on criminal charges
unrelated to this case. He was personally served with the Summons, Complaint, Order, Lis
Pendens, Motion for TRO & Attachment, and Motion for Emergency Temporary Injunction by
Deputy Sheriff R. Garcia of the City and State of New York, at the Metropolitan Detention Center
in Brooklyn, NY (“MDC Brooklyn”) on March 9, 2022. A Certificate of Service was filed on
March 29, 2022, (SEE EXHIBIT 1).

5. Defendant Concepcion’s answer or other responsive pleading was due on April 8,
2022. No answer or responsive pleading was timely filed.

6. On October 19, 2022, Plaintiff filed a Motion for Entry of Default against
Defendant Jesus Concepcion.

7. An Order for Entry of Default against Defendant Jesus Concepcion was issued on
October 25, 2022, Defendant acknowledged being served with a copy of this order in his letter to
the Court filed on December 21, 2023, (SEE EXHIBIT 2)

8. Plaintiff filed a separate Motion for Entry of Default against Defendants Kendry S.
Tavarez a.k.a. Kendry Solange Feliz (“Defendant Tavarez”) and National Risk Solutions, LLC
(“Defendant NRS”) on October 19, 2022, which was also granted on October 25, 2022.

9. On February 9, 2023, DiscoverFresh filed a Motion for Default Judgment for a sum
certain amount of $6,590,204.26 against Defendant Jesus Concepcion pursuant to SCRCP

55(b)(1). An Amended Affidavit of Damages correcting a scrivener’s error was filed on February

2

F-4
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13, 2023. The court declined to sign the proposed order on this motion on February 14, 2023,
pending resolution of claims against Defenc_lant Mahon.

10. Mr. Concepcion was personally served with the Motion for Entry of Default, Order
for Entry of Default, Amended Affidavit of Damages, and Motion for Default Judgment by Deputy
Sheriff D. Prophete of the City and State of New York, at the Metropolitan Detention Center in
Brooklyn, NY (“MDC Brooklyn®) on April 24, 2023, (SEE EXHIBIT 3).

11. On October 23, 2023, Defendant Jesus Concepcion filed a pro se Motion to Stay
this action. No hearing was requested and no order was entered on this motion. ‘

12. On December 21, 2023, Defendant Jesus Concepcion mailed a letter to the Clerk
of Court essentially making a “notice of pro se appearance” in this action. The letter acknowledges
he was notified of the Order for Entry of Default and intended the Motion to Stay filed on October
23,2023 to also serve as a Motion to Set Aside Entry of Default.

13. The Plaintiff’s claims against Defendant Mahon, the only defendant to appear in
the action, were resolved and a Stipulation of Dismissal of Defendant Mahon was filed on August
30, 2024,

14, On September 19, 2024, Plaintiff filed a renewed Motion for Default Judgment for
the sum certain amount of $6,523,537.64 against Defendant Jesus Concepcion, Kendry S. Tavarez,
and National Risk Solutions, LLC pursuant to SCRCP 55(b)(1), as Plaintiff's claims against
Defendant Mahon had been resolved.

15. An Order for Final Default Judgment was issued on October 2, 2024.!

16. Transcript of the judgment was entered on October 21, 2024,

! Defendant Concepcion was transferred from federal prison in New York to the Spartanburg
County Detention Center on October 11, 2024, He remains incarcerated at the SCDC.

3
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17. An Execution Against Property to the Greenville County Sheriff was filed on
October 28, 2024.

18. Nulla Bonas as to all three Defendants were filed on March 12, 2025.

19, On January 22, 2025, Defendant Jesus Concepcion mailed a letter to the clerk of
Court acknowledging he had been served with the Order for Final Default Judgment and again
requesting a stay/the entry default be set aside. No motion cover sheet was iné;luded nor was a
motion filing fee paid.

20. On February 11, 2025, the Defendant Concepcion filed a pro se Emergency Motion
to Stay and Motion to Vacate Default Judgment. Defendant Concepcion’s Motion purports to be
on behalf of Defendants Concepcion, Tavarez, and NRS.

21. Defendant Concepcion is pro se and is not an attorney and does not have any
standing or ability to file a motion on behalf of Defendants Tavarez and NRS.

22, On April 1, 2025, Defendant Jesus Concepcion filed a Motion for Appointment of
Guardian ad Litem & Renewed Motion to Stay in this matter,

STANDARD OF REVIEW

A. Rule 55(c) of the South Carolina Rules of Civil Procedure

Pursuant to Rule 55(c) of the South Carolina Rules of Civil Procedure (“SCRCP”), the
Court may set aside an entry of default and, if a judgment by default has been entered, may likewise
set it aside in accordance with Rule 60(b), SCRCP. Because judgment by default was entered in
this case on October 25, 2022 (over two (2) years ago), the far more rigorous standard of review
for granting relief under Rule 60, SCRCP applies.

Whether an entry of default may be set aside is within the sole discretion of the Circuit

Court and will not be set aside absent a clear showing of abuse of discretion, See Richardson v.

4
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P.V..Inc, 383 S.C. 610, 682 S.E.2d 263 (2009) (citing Harbor Island Owners' Ass'n v. Preferred

Island Props.. Inc., 369 S.C. 540, 544, 633 S.E.2d 497, 499 (2006)).

A party is required to provide an explanation for the default and give reasons why vacation

of the default entry would serve the interests of justice. See Campbell v. City of N. Chas.,431 S.C.

454, 848 S.E.2d 788 (Ct. App. 2020). Once a party has put forth a satisfactory explanation for the
default, the trial court must also consider the following factors: (i) the timing of the defendant's
motion for relief, (2) whether the defendant has a meritorious defense, and (3) the degree of

prejudice to the plaintiff if relief is granted. See 1d; Wham v. Shearson Lehman Bros., 298 S.C.

462,465, 381 S.E.2d 499, 502 (Ct. App. 1989)

B. SCRCP Rule 60(b)

Pursuant to SCRCP Rule 60(b), on motion and upon such terms as are just, the court may
relieve a party or his legal representative from a final judgment, order, or proceeding for the
following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence which by due diligence could not have been discovered in
time to move for a new trial under Rule 5 9(.b) ;

(3) fraud, misrepresentation, or other misconduct of an adverse party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise vacated, or it is no longer equitable that the

judgment should have prospective application,

5
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A motion pursuant to Rule 60(b) SCRCP shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than one year after the judgment, order or proceeding was entered
or taken.

C. SCRCP 7(b)(1)

South Carolina Rule of Civil Procedure 7(b)(1) requires that motions “shall state with
particularity the grounds therefor, and shall set forth the relief or order sought." By requiring notice
to the court and the opposing party of the basis for the motion, the Rule advances the policies of
reducing prejudice to either party and assuring that the court can comprehend the basis of the

motion and deal with it fairly. See Camp v. Camp, 386 S.C. 571, 575, 689 S.E.2d 634, 636 (2010).

Therefore, when a motion is challenged for a lack of particularity, the court should determine
whether a party is prejudiced by a lack of particularity or whether the court can comprehend the
basis for the motion and deal with it fairly. Id.
ARGUMENT
A. Defendant Concepcion’s motion for relief is untimely.

Defendant Concepcion was personally served with the Order for Entry of Default,
Amended Affidavit of Damages, and Motion for Default Judgment on April 24, 2023, while
" incarcerated in federal prison in New York. He sought legal advice as to how to proceed from his
pro bono criminal attorney as evidenced by the letters sent to the Clerk of Court on October 19,
2023. He has given no explanation for the (6) month delay in seeking the advice of his lawyer
and/or requesting relief from the entry of default.

Mr. Concepcion filed a Motion to Stay on October 23, 2023. The motion did not request
the entry of default be vacated, only that the proceedings “be stayed pending disposition of the

underlying criminal prosecution, as the issues discussed in both are identical”.

6
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The Defendant Concepcion waited 660 days after being personally served with the Order
for Entry of Default and Motion for Default Judgment to file a Motion to Vacate. The exhibits to
the Defendant’s Motion to Vacate filed on February 11, 2025, include a “Letter Motion to Vacate
" Default Judgment” dated August 23, 2023 (this does not appear to have been received by the Clerk
of Court and is not part of the case filings). This letter confirms that Defendant was aware that no
responsive pleadings were filed by the attorney he had hired and that entry of default had occurred.
He has given no explanation for the untimely delay and failure to file responsive pleadings or a
motion for relief.

B. Defendant Concepcion has not provided any evidence of a defense to the Plaintiff’s
claims. '

The showing of a meritorious defense must be made with evidence. See Sundown, supra,
(noting need for the court to find "evidentiary support” on the record). When the party has failed
to offer any factual material supporting a meritorious defense to the claims, they have failed to
. satisfy this Wham factor. Id. The Defendant has failed to present any evidence whatsoever of a
meritorious defense to the claims asserted in the Complaint. The mere fact that he allegedly
retained an attorney who failed to timely file an answer is not a basis for lifting entry of default
that was entered over two (2) years ago.

“[Bly suffering a default, the defaulting party is deemed to have admitted the truth of the
plaintiff's allegations and to have conceded liability.” Limehouse v. Hulsey, 404 S.C. 93, 116, 744
S.E.2d 566, 578-79 (2013) (quoting Roche v. Young Bros., Inc., of Florence, 332 S.C. 75, 81, 504
S.E.2d 311, 314 (1998)).

C. Plaintiff will be severely harmed and prejudiced if the default judgment is vacated.

For this Court to vacate the Entry of Default and Order for Final Default Judgment would result

in prejudice to the Plaintiff. Plaintiff served the Summons & Complaint in accordance with the

7
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Rules as well as served notice of the entry of default and order for default judgment in accordance
with the Rules. Defendant Concepcion admits to having had notice of the filing of the Complaint
since being served on March 9, 2022, and admits to having notice of the entry of default since at
least August 2023, Plaintiff has incurred substantial attorneys' fees and costs in bringing this
action, litigating this case, and defending against the Defendant Concepcion’s motions. Defendant
Concepcion’s motions to vacate fail to assert any argument to support his Motions sufficient to lift
default and has failed to assert any argument that the Plaintiff will not be prejudiced by setting
aside the default judgment against Defendant Concepcion.

In the case of Richardson v. P.V., Inc., the South Carolina Supreme Court denied a motion to
set aside an entry of default when appellants filed the motion to set aside two months after the
entry of default, failed to assert a meritorious defense, and failed to argue that the plaintiff would
not be prejudiced if the entry of default was lifted. 383 S.C. 610, 619, 682 S.E.sd 263, 267 (2009).

D. Defendant’s Motions to Stay/Appoint a Guardian ad Litem fail to provide adequate
grounds for the motions and the relief requested therein.

The grounds for Defendant Concepcion’s motion for appointment of a guardian ad litem
pursuant to SCRCP 17(c) is to “help him navigate through the civil matter.” He is not a minor nor
is he legally incompetent. Rather, Defendant Concepcion has asserted to the Court in his filings
and communications that he feels competent to defend himself in this action. His request is
untimely as it was not made prior to entry of default or final default judgment being entered, thus
it must be denied.

In the event the Court were to vacate the default judgment, the Defendant Concepcion is
currently incarcerated within the state of South Carolina, thus it is in the Court’s discretion to

appoint a GAL to appear in his place at trial in accordance with SCRCP 43(a), Defendant

Concepcion was sentenced to thirty (30) years in prison in September 2024 for his unrelated federal

8
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charges after pleading guilty, so he wﬂl not be getting out of prison for decades. Notably,
Defendant is currently acting as a pro se Plaintiff in a federal civil case filed against the attorneys
hired to represent him in this action. He has not requested a GAL be appointed in that action (Jesus
Concepcion v. John M. Mussetto and Kenneth Colon, US District Court for South Carolina, Case
No. 6:2025¢cv01532). To the extent this Court deems it necessary to appoint Defendant Concepcion
a GAL, he should bear those expenses and Plaintiff should not be required to incur any of those
expenses as they arise from the fact that he is in prison and not from any conduct of Plaintiff.

Likewise, Defendant Concepcion fails to provide any grounds whatsoever for his Motion to
Stay beyond “the issues are the same in the pending criminal case.” His motion was untimely as it
was not made prior to entry of default or final default judgment being entered. If default judgment
is vacated, this action has been pending since 2022. Granting an indefinite stay would unfairly
" delay the Plaintiff’s right to trial and to obtain the justice Plaintiff is entitled to in this case.

CONCLUSION

0

The Wham factors do not support vacating the entry of default or the order for final default
judgment because: 1) Defendant Concepcion’s motion for relief was untimely as it was not filed

for 660 days; 2) Defendant Concepcion has failed to show a meritorious defense; and 3) Defendant

0r200E2dO2e0cHASYD - SYI1d NOWWOD - ITHANIIHD - INd 9€:9 GI INF G202 - AT 114 ATIVIINOHLOTT

Concepcion has failed to argue that Plaintiff will not be prejudiced by granting his motion.
Further, Defendant Concepcion has failed to state adequate grounds to grant his motion for
appointment of a guardian ad litem or his motion(s) to stay.
THEREFORE, the Plaintiff asks this Court to deny the Defendant’s motions and allow the

Plaintiff to begin supplemental proceedings to enforce the default judgment.

9
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Respectfully submitted,
TIMMONS BROGDON LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)

25 Delano Drive, Suite E

Greenville, South Carolina 29601

PH: (864) 906-0289
sarah@timmonsbrogdon.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

July 15, 2025
Greenville, South Carolina
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Motion to Set Aside Default Judgment, Final Judgment, and Dismiss Plaintiff's Claim
with Prejudice, filed August 27, 2025
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IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Civil Action No. 2022-CP-23-00240

DiscoverFresh Foods, Inc.,

95 N9 30D WUHS3AD AUD
WIE6HY LE ONY G2

Andrew T. Smart

Plaintiff,

vs.

Jesus Concepcidn, Kendry S. Tavarez, a.k.a.

Kendry Solange Feliz, and National Risk Solutions, LLC,

Defendants,

Motion: Set-Aside Default Judgment, Final Judgment, and Dismiss Plaintiffs Claim with
Prejudice

This matter comes before the Court on Defendant Concepci6n's Motion to Set-Aside Default
Judgment, Final Jugment, and Dismiss Plaintiffs Claims with Prejudice due 10 the PlaintifPs
Intrinsic Fraud by Perjury, False Affidavits, and Extrinsic Fraud Upon the Court. Defendant
Concepcidn is respectfully asking the Court to Sanction the Plaintiff and his Officers for their
continued prosecution of the fawsuit with the knowledge that the Ciaim is not grounded in
fact.

1. August 8, 2021: Defendant Concepcién was detained on an unrelated criminal matter.

2. August 13, 2021: Greenville County Sheriff's Office issued and served a search warrant
on Defendant Concepcitn due to Plaintiff's allegation of embezziement.

3. September 9, 2021: Defendant Concepcidén made his first court appearance at the SDNY
on the unrefated criminal matter and was granted bail.

4. September 27, 2021 Greenville County Sheriff's Office issued an arrest warrant on
Defendant Concepcién for Breach of Trust due to Plaintiffs allegation.

5. September 27, 2021: The AUSA of the SDNY'submitted an application requesting the
Court to revoke Defendant Concepcién's bail on the unrelated criminal matter, due to
Plaintiffs allegation.
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6. October 4, 2021: The Court at the SDNY revoked Defendant Concepcion's bail due to
Plaintiff's allegation.

7. January 18, 2022: DiscoverFresh filed a Verified Complaint with Plaintiffs sworn Affidavit
and Expert Forensic Accountant, Mr. Mike O'Shea's, swom Affidavit, in support of the
Verified Complaint. The Plaintiff alleges Defendant’'s embezzliement scheme involved three
methods of stealing company funds: (i} fraudulently authorizing, directing, and overseeing
payments to National Risk Solutions, LLC, (jii} paying payroll checks to "phantom" employees
who never worked at DiscoverFresh, and (iii} making unauthorized increases in salaries and
bonuses to various employees including himself and "phantom" employees from March of
2018 until August of 2021.

8. March 9, 2022: Defendant Concepcion was served with the Summons and Complaint.

9. March 17, 2022: Defendants Concepci6n, Tavarez, and NRS LLC. (collectively) retained
attorneys, Mr. Mussetto and Mr. Colén, to represent them and respond to the Complaint.

10. March 18, 2022: Mr. Colén, via a text message, confirmed a response was sent to the
Court.

11. April, 8, 2022: Defendant Concepcidn's responsive pleading was due.

12. Cctober 19, 2022: Plaintiff filed a Motion for Entry of Default against Defendant
Concepcidn.

13. October 25, 2022: Entry of Default Judgment was issued against Defendants
Concepcion, Tavarez, and NRS {collectively). No Rule 54 (b) Order was issued.

14, February 9, 2023: Plaintiff filed a Motion for Default Judgment for sum certain amount of
$6,590,204.26.

15. February 13, 2023: Plaintiff filed an Amended Affidavit of Damages correcting a scrivener
error.

16. February 14, 2023: The court deciined to sign the proposed order pending resolution of
claim against Defendant Mahon.

17. April 24, 2023: Defendant Concepcién was served with Amended Affidavit of Damages,
and Motion for Default Judgment.

18. April 27, 2023: Defendants Concepcidn and Tavarez, on a prison recorded call,
conferenced with attorneys Col6n and Mussetto. Mussetto for the first time admits he never
sent a response; | was informed through Kevin O'Conner, a New York attorney who spoke
with Mussetto at a later date that Mussetto also had side communications with the Plaintiff's
attorney almost immediately after being hired. Immediately after those conversations, Mr.
Mussetto went dark. He would not respond to our calls. This was very concerning given the
Plaintiff's propensity to corrupt officers conduct.
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19. Gctober 23, 2023: Defendant Concepci6n filed pro se Motion to STAY action,

20. December 21, 2023: Defendant Concepcitn sent a correspondence to the Clerk of Court
regarding the STAY sent on October 23, 2023, and asking to Set Aside the Entry of Default.

21. July 29, 2024: Plaintiff Andrew T. Smart, gave a sworn deposition testimony in which he
essentially admitted to the following:

A. Page 185: authorizing, directing Defendant Concepcién, and overseeing the use of
method number ii, “phantom"” employees.

B. Page 185: authorizing, directing Defendant Concepcidn, and overseeing Defendant
Tavarez as a "phantom” employee for the sole purpose of financially supporting the Plaintiff's
girlfriend, Clemson student (female number three), for over two years,

C. Pages 188, 206, 207: authorizing, directing Defendant Concepcidn, and overseeing
paying the Clemson student {Female number three), $200,000.00 in cash.

D. Page 189: not considering authorizing, directing Defendant Concepcion, and overseeing
employing method number ii "phantom” employees to pay the Clemson student as
dishonest.

E. Pages 271, 272: Plaintiff was questioned on a $300,000.00 cash house purchase the
Clemson student made. He denied knowing anything about it, but he may have forgotten he
toasted to her purchase the day she closed on the property at a strip club in Greenville.

F. Pages 340, 341: Plaintiff was challenged when asked why he tampered with evidence
‘when he fried to have an employee remove names from the "phantom” employees list, he
did not deny the claim.

G. Page 153: authorizing, directing Defend§nt Concepcibn, and overseeing financially
supporting Magan B. (female number seven).

H. Pages 153, 180, 295: submitting legitimate credit card charges as fraudulent charges and
categorizing personal charges as business expenses, then taking those same charges and
submitting them as fraudulent.

I. Pages 285-293: Destroying evidence by erasing all his text messages with Defendant
Concepci6n shortly after he made the allegations, he also erased his text messages with ail
. the people he was authorizing, directing Defendant Concepcion, and overseeing the use of
his dubious business practices to financially support or pay for sex, favors or services.

J. Page 269-270: admitting to not disclosing A,B,C,D,E,F.G,H, and | to his Expert Forensic
Accountant, who the Plaintiff and his attomeys heavily relied on to support Andrew T.
Smart's Claim by submitting an Affidavit to the Court and reports to the bank, essentially
misieading the Court, the authorities, the bank and insurance company.
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THE PLAINTIFF COMMITTED PERJURY WHEN HE DENIED THE FOLLOWING:

K. Page 314: Plaintiff stated he did not authorize, direct Defendant Concepcién, or supervise
payments for C.M. (female number two) because he did not have a financial relationship with
her (see previously submitted exhibit F).

L. Page 237: Plaintiff stated he never had Defendant Concepcién hire a Private Investigator
(see previously submitted exhibit G). Tim Grieves was hired to help with female number one,
two, and three.

M. Page 137: Plaintiff stated he went to Phoenix Arizona alone and claimed the credit card
charges on this trip as fraudulent. The Clemson student and | escorted the Plaintiff to
Phaenix, Arizona. | made sure he entered his sex/alcohol addiction program.

N. Etc,

22. August 30, 2024: Shertly after Plaintiff gave his deposition, Claims against Defendant
Mahon were resolved and a Stipulation of Dismissal was filed. Plaintiff was smart enough to
know he could not go to trial after what he disclosed in his deposition.

23. September 19, 2024: Plaintiff filed renewed Motion for Default Judgment for the sum
certain amount of $6,523,537.64 against Defendants Concepcién, Tavarez, and NRS
(collectively).

24. October 2, 2024: Final Default Judgment was issued.

25. October 11, 2024: Defendant.Concepcié.n arri'ved at the SCDC (I don't recall ever
receiving the Final Qrder from the Plaintiff).

26. Cctober 21, 2024: Transcript of Judgment was entered.

27. October 28, 2024: An Execution Against Property to the Greenville County Sheriff's
Office was filed.

28. January 22, 2025: Three months after Final Judgment was issued, Defendant
Concepcién sent a correspondence to the Clerk of Court, again requesting for a STAY and to
Set Aside the Entry of Default.

29. February 11, 2025: Four months after Final Judgment was issued, Defendant
Concepcidn filed a pro se Emergency Motion to Stay the Judgement and Motion to Vacate
Defauit Judgment.

'30. March 12, 2025: Nulla Bona on Defendants Concepcién, Tavarez, NRS (collectively)
were filed.

31. April 1, 2025: Defendant Concepcién filed Motion for Appointment of GAL & Renewed
Motion to STAY.
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STANDARD OF REVIEW
Rule 60(b) Rule 54(b)
ARGUMENT

Defendant Concepcién Claims on the Intrinsic and Extrinsic Fraud are both timely and valid '
reasons why the Court should Sanction the Plaintiff by Setting aside the Default Judgment,
Final Judgment, Dismissing the Plaintiffs Claims with Prejudice, and ruling in favor of
Defendant Concepcién's request for back pay and allow Concepcién present Counterclaims
and Third party claims against DiscoverFresh Foods Inc., Andrew T. Smart, and Julie B.
Smart.

In the instant case, Plaintiff Andrew T. Smart gave a testimony deposition on July 29, 2024,
Thirty (30) months after the Judgment by Defauit was entered against Defendants

- Concepcion, Tavarez, and NRS (collectively), when his misconduct and deception was
exposed. | understand a Judgment by Default is ordinarily Final and subject to Rule 60(b) at
the time of its entry (October 25, 2022).

But, a Judgment by Default, rendered in advance against one or several defendants, is
interlocutory, until final disposition is made as to all the defendants, hence why | believe the
Court did not sign the proposed Amended Affidavit of Damages on February 14, 2023 and
why there is no Order for Rule 54 (b) when the Default Judgment was entered on October
25, 2022. With respect to this adjudication, tolling should not be an issue, the result being
the Judgment remained interiocutory until Defendant Mahon's was resolved, which it was
with a Stipulation of Dismissal on August 30, 2024. The finish line was essentially pushed
from Entry of Default Jugment, October 25, 2022 to Final Judgment on October 2, 2024.

| ask the Court to also consider the following:

| was detained in a federal facility in the State of NY after my bail was denied on a unrelated
criminal matter, October 4, 2021 due to the Plaintiffs false ailegations.

| was never informed or afforded information on being assigned a GAL due to being an out
of state prisoner at the time. The Court and the Plaintiff were aware | was detained. Rule
17(d)4, 6 and 7, S.C. Provision Code 15-5-370 was never considered.

Defendants Concepcion, Tavarez, and NRS (collectively) hired attorneys before the
responsive pleadings were due (Colon andl.Mugsenp never sent a response, while letting us
betieve they did).

After not getting any written confirmation from the attorneys we hired regarding the
response, | started sending letters and Motions to the Court directly (No ruling on the
Motions to Stay, Set aside, Vacate).

Respectiully see exhibits previously submitted (A,B,C.D,E). ! was deprived of participation in
my defense by my attorneys not responding, the lack of response to my letters, and the
absence of hearings and rulings on my motions. The Plaintiff's attorneys were obviously
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aware | was detained out of state at the time, they made reference to Rule 17(c) on page
eight, letter D., in their Response in Opposition dated July 25, 2025, and focused on the fact
that "he is not @ minor nor is he legally incompetent”. They did the same back in October 19,
2022, in their Affidavit in support for Entry of Default, page 2, line 9. Respectfully, their
argument on why | should not be afforded a GAL rings holiow and misses the mark, because
the rationale for appointing a GAL for prisoners is not the mental deficiency, but the physical
restraint of imprisonment. The Plaintiff should have addressed it when they filed their Motion
for Entry for Default against Defendant Concepci6n while Defendant Concepcién was
incarcerated out of State. The Plaintiff's edited version only mentions not being a minor or

" legally incompetent. | understand pointing out the complete Provison seriously weakens their
argument, but | am sure it must have been an unintentional oversight. The language is there,
and is crystal clear. Currently being in state, it has been difficult to appear on this matter.
Being a federal inmate requires a WRIT from a federal judge to even appear on WebEx,
hence the delay in my appearance causing further delays on this matter..

PLAINTIFF'S INTRINSIC FRAUD:

The Plaintiff waited 30 months after the Entry of Default was issued, October of 2022, to
start confessing, essentially delaying the opportunity to expose his scheme, discover
evidence and request for relief. His admitted involvement of authorizing, directing, and
overseeing the very acts (methods) employed, is essentially admitting he falsely accused
Defendents Concepcion, Tavarez and NRS (collectively). His admitted nondisclosure to his
Expert Forensic Accountant, was so he could include Mr. O'Shea in his scheme to corrupt
the Court process. He knowingly submitted a faise Claim and false Sworn Affidavits.(Please
see previously sent exhibit H. If the Plaintiff is capable of having influence on and corrupting
the Office of Chief Deputy as you can seé in plain text, it should be considered probative
evidence of what the Plaintiff thinks of the law and the Court).

The Plaintiff committed perjury during this deposition with the purpose of hiding his

culpability, leadership role, the amounts paid and who was paid, but at the same time

infiating loss amounts by claiming legitimate credit card charges as fraud and denying

having knowiedge of salary increases and the practice of "phantom" employees when he \
used it with his babysitters, his mother, his ¢hildrén, personal drivers, Defendant Tavarez,

and my mother-in-law. He calls it "living through the company.” He concealed his leadership

role in the methods his expert claimed were used by the Defendants to embezzle.

PLAINTIFF'S EXTRINSIC FRAUD:

In this same deposition the Plaintiff admitted he disclosed paying the Clemson student to a
federal agent investigating the related criminal matter. Not because he wanted to be honest,
but because they discovered her during their investigation. This happened long before his
deposition. This leads me to conclude that Mr. Smart's attorneys were aware, by the time he
was being deposed on July 29, 2024, of his deception on their own expert, bank, insurance
company, and the Court by submitting a false Claim, sham Affidavits and reports. (Please
note that the existence and use of method # ii predated Defendant Concepcion working at
the company. Plaintiffs mother, babysitters, Charles D, etc., were already on the "phantom”
employee payroll).
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CONCLUSION

. Andrew T. Smart's testimony is fatal to his Claim. As the Courts have noted, the deposition
became a “take home examination", in which he and his proctors cheated, failed miserably
and were caught. Shortly after this deposition, his attorneys did the right thing and Dismissed
their Claim against Defendant Mahon, but then continued their Extrinsic fraud. Knowing the
Claim was groundless and baseless, predicated on untruthful, outrageous, scandalous, and
slanderous allegations, they ignored their ethical obligation as Officers of the Court and
submitted a renewed Motion for Default Judgment for the sum certain amount of
$6,523,537.64, two months after their client's July 29, 2024 deposition, committing Fraud
Upon the Court.

SUMMARY

The factors that support Sanctions, Setting aside the Default Judgment, Final Judgment, and
the Dismissal of all Claims with Prejudice:

1) Defendant Concepcién's Ciaims were timely when he presented his Motions for relief
under Rule 60 (b), 2} Defendant Concepcién presented clear and convincing evidence the
Plaintiff committed perjury during his July 29, 2024 deposition, Concepcién also presented
evidence using the Plaintiffs own words when he admitted his role and culpability in the
dubious business practices that he blamed others for, and 3) if the Court rules in Defendant
~ Concepcitn's favor by granting the Motions and Sanctions, and the Plaintiff is prejudiced by
the ruling, it should be considered a self-inflicted wound on the Piaintiffs part, due to the
Plaintiff and his Officer's malicious acts aga?nst the Defendants.

THEREFORE, 1 pray the Court grants befen'dam Concepcidn’'s Motions, 1) report the
Plaintiff's conduct to the authorities, 2) sanction the Plaintiff by Setting Aside the Default and
Final Judgment, Dismissing the Plaintiff's Claims against the remaining Defendants with
prejudice, 3) be assigned a GAL, 4) rule in favor of immediate financial relief by being
compensated with back pay from August 8, 2021, until present (2,000,000.00), 5) remain on
payroll until the Counter Claims are ruled on, 6) award $500,000.00 for pending litigation and
future litigation fees, and 7) allow Defendant Concepcién to present Counter Claims and
Third party Claims against DiscoverFresh Inc., Andrew T. Smart, and Julie B. Smart for
multiple tort Claims.

Respectfully Submitted, August 21, 2025

Jesiis Concepcitn
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8/27/2025

Honorable Judge Gravely,

After sending multiple requests to the federal court, I was made aware by my attorney, Andrew
Mackenzie, that the Clerk of Court of The Court of Common Pleas has to request the Writ for
my appearance to the Honorable Judge Coggins, who is presiding over the related criminal
matter. Mr. Mackenzie will be in contact with the Clerk to help facilitate the request. I apologize
for the delay.

[ have also respectfully submitted a formal motion requesting the Court to Set Aside, Dismiss the
Default Judgment and Final Judgment with Prejudice, due to the following reasons:

*Plaintiff's Intrinsic Fraud- July 29, 2024 Testimony Deposition

Perjured deposition testimony, destroying evidence, his admissions, and for submitting false
affidavits.

* Plaintiff's Extrinsic Fraud upon the Court- September 19, 2024

After the Plaintiff's disclosures and admissions in his July 29, 2024 deposition, his attorneys
failed to advise their client to drop the civil matter due to his mendacity and fraud.

September 19, 2024, 52 days after Plaintiff's testimony deposition, Plaintiff's attorney proceeded
to knowingly submit a misleading renewed motion for Default Judgment with a sum certain
amount.

I respectfully believe both my Intrinsic and Extrinsic claims are timely due to the Plaintiffs late
disclosure in this process. I ask the court for an emergency hearing due to the catastrophic legal
and financial consequences it has caused me. .

Finally, the Plaintiff has been caught misleading and giving false statements to the Court. His
text messages prove his ability to corrupt the actions of a high ranking officer in the GCSO. This
should be considered probative evidence on what he thinks of your Court, authorities, bank, and
insurance company.

Respectfully,

Jesus Concepcidn
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Plaintiff's Supplemental Memorandum in Opposition, filed September 30, 2025

Document label superimposed on following pages

82



APPENDIX A-12

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVLLE )  THIRTEENTH JUDICIAL CIRCUIT
)
DiscoverFresh Foods, Inc., )
) C.A. No. 2022-CP-23-00240
Plaintiff, )
) PLAINTIFE’S SUPPLEMENTAL
Vs. )  MEMORANDUM IN OPPOSITION TO
) DEFENDANT JESUS CONCEPCION’S
Jesus Concepcion, Kendry S. Tavarez a.k.a. ) MOTION TO STAY/VACATE
Kendry Solange Feliz, and National Risk } DEFAULT JUDGMENT, MOTIGON TG
Solutions, LLC, ) STAY/APPOINT GUARDIAN AD
) LITEM, and MOTION TO
Defendants, ) VACATE/MOTION TO DISMISS
)

COMES NOW Plaintiff DiscoverFresh Foods, Inc., by and through the undersigned
counsel, pursuant to SCRCP Rule 55(c) and Rule 60, and supplements its response to Defendant
Jesus Concepcion (“Defendant”)’s Motion to Stay and Vacate Default Judgment filed February
11, 2025, Defendant’s Motion to Stay & Appoint Guardian ad Litem filed April 1, 2025, and
Defendant’s Motion to Lift Default Judgment and Motion to Dismiss Plaintiff’s Claims with
Prejudice filed August 29, 2025 (collectively the “Motions™), as follows:

Procedural History
1. On January 18, 2022, Discc;verFresh Foods, Inc. filed a Complaint against Defendant
asserting claims of fraud, breach of fiduciary duty, civil conspiracy, unjust enrichment,
negligence, violations of the SC Unfair Trade Practices Act, conversion, and trespass to
chattels. |
2. Defendant Jesus Concepcion was personally served with the Summons, Complaint, Order,
Lis Pendens, Motion for TRO & Attachment, and Motion for Emergency Temporary

Injunction by Deputy Sheriff R. Garcia of the City and State of New York, at the

1
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Metropolitan Detention Center in Brooklyn, NY (“MDC Brooklyn*) on March 9, 2022. A
Certificate of Service was ﬁfed on March 29, 2022. (See EXHIBIT 1- AOS).

. Defendant Jesus Concepcion’s answer or other responsive pleading was due on April 8,
2022. No answer or responsive pleading was timely filed.

. On October 19, 2022, Plaintiff filed a Motion for Entry of Default against Defendant Jesus
Concepcion,

. An Order for Entry of Default against Defendant Jesus Concepcion was issued on October
25, 2022. Defendant acknowledged being served with a copy of this order in his letter to
the Court filed on December 21, 2023. (See EXHIBIT 2- Ltr. to Court).

. Plaintiff filed a separate Motion for Entry of Default against Defendants Kendry S. Tavarez
a.k.a. Kendry Solange Feliz (“Defendant Tavarez”) and National Risk Solutions, LLC
(“Defendant NRS”) on October 19, 2022, which was also granted on October 25, 2022.

. On February 9, 2023, Plaintiff filed a Motion for Default Judgment for a sum certain
amount of $6,590,204.26 against Defendant Jesus Concepcion pursuant to
SCRCP55(b)(1). An Amended Affidavit of Damages correcting a scrivener’s error was

filed on February 13, 2023. The court declined to sign the proposed order on this motion
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on February 14, 2023, pending resolutior; of claims against Defendant Mahon

. Defendant was personally served with the Motion for Entry of Default, Order for Entry of
Default, Amended Affidavit of Damages, and Motion for Default Judgment by Deputy
Sheriff D. Prophete of the City and State of New York, at the Metropolitan Detention
Center in Brooklyn, NY (“MDC Brooklyn™) on April 24, 2023, (See EXHIBIT 3- AOS).

. Defendant failed to file a timely response to the Motion for Entry of Default.

2
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10. On October 23, 2023, Defendant filed a pro se Motion to Stay Judgment. No hearing was
requested and no order was entered on this motion.

11. On December 21, 2023, Defendant mailed a letter to the Clerk of Court essentially making
a “notice of pro se appearance” in this action. The letter acknowledged he was notified of
the Order for Entry of Default and intended his Motion to Stay filed on October 23, 2023,
to also serve as a Motion to Set Aside Entry of Default. (See EXHIBIT 2).

12. The Plaintiff’s claims against Defendant Mahon, the only defendant to properly appear in
the action, were resolved and a Stipulation of Dismissal of Defendant Mahon was filed on
August 30, 2024,

13, On September 19, 2024, Plaintiff filed a renewed Motion for Default Judgment for the sum
certain amount of $6,523,537.64 against Defendants Jesus Concepcion, Kendry S. Tavarez,
and National Risk Solutions, LL.C pursuant to SCRCP 55(b){1).

14. An Order for Final Default Judgment was issued on October 2, 2024, Transcript of the
judgment was entered on October 21, 2024,

15. An Execution Against Property to the Greenville County Sheriff was filed on October 28,

2024, Nulla bonas were returned as to all Defendants.
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16, In January 2025, Defendant mailed a letter to the Clerk of Court acknowledging he had
been served with the Order for Final Default Judgment and again requesting a stay/the
entry of default be set aside. No motion cover sheet was included, a hearing was not
requested, and no motion filing fee was paid. (See EXHIBIT 4- Clerk Ltr, to Defendant).

17. On February 11, 2025, Defendant Jesus Concepcion filed a pro se “Emergency Motion to

Stay and Motion to Vacate Default Judgment”. The Defendant’s motion purports to be

3
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submitted on behalf of Defendants Concepcion, Tavarez, and National Risk Solutions,
LLC.!

18. On April 1, 2025, Defendant filed a pro se Motion for Appointment of Guardian ad Litem
(“GAL”) & Renewed Motion to Stay in this matter.

19. Plaintiff filed a Response in Opposition to Defendant’s motions to stay,. vacate default
judgment, and appoint a GAL on July 15, 2025.

20. A hearing was scheduled on Defendant’s pending motions on July 21, 2025, Defendant
was unable to appear at the hearing due to his failure to obtain an Order for Transfer of
Custody of Federal inmate from the federal court allowing him to appear virtually or in
person at a state court hearing. The hearing was rescheduled for October 6, 2025,

21. On August 1, 2025, Defendant filed what is essentially a pro se “Memo in Support of
Motion to Vacate Default Judgment, Motion to Stay, and Motion to Appoint GAL” along
with ten (10) exhibits.

22. On August 19, 2025, Defendant submitted a letter of “request for Writ” to the federal
court. This request did not comply with federal or state requirements for an Order of
Temporary Transfer of Custody of a Federal Inmate.

23. On August 27, 2025, Defendant filed a “Motion to Set Aside Judgment and Motion to
Dismiss Plaintiff’s Claim with Prejudice.”

24. Defendant’s Motion to Stay and Vacate Default Judgment filed on February 11, 2025,

Motion for Appointment of Guardian ad Litem and Stay Default Judgment filed on April

! Notably, Defendant Tavarez did not sign the motion, and no attorney has made an appearance on
behalf of National Risk Solution. Defendant Concepcion is not an attorney and cannot represent
National Risk Solutions, LLC or Defendant Tavarez.

4
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1,2025, and Motion to Set Aside Default Judgment, Final Judgment and Motion to Dismiss
is presently pending before this Court.

Plaintiff respectfully requests Defendant’s Motions be denied and the Court permit Plaintiff
to proceed to supplemental proceedings on its default judgment.

STATEMENT OF FACTS

. Defendant Jesus Concepcion has been incarcerated since 2021 on federal criminal charges

unrelated to this matter where he was sentenced to over thirty (30) years,
Defendant has represented that Defendant retained the Law Office of John M. Mussetto,
LLC to represent him in this matter and paid an initial retainer fee of $5,000 on or about

March 17, 2022. (See Exhibit A to Letter to Ct. filed Aug. 1, 2025.)

. Defendant admits he was served with the Amended Affidavit of Damages and Motion for

Entry of Default Judgment on April 24, 2023. (See §17 of Defendant’s Motion to Set Aside
filed Aug. 29, 2025.)

Defendant admits he became aware that Mr. Mussetto had not filed responsive pleadings
in this action on April 27, 2023. (See Y18 of Defendant’s Motion to Set Aside filed Aug.

29, 2025.)

. Defendant did not file a response to the Plaintiff’s Motion for Entry of Default Judgment

for over six (6) months. Defendant admits he waited until October 23, 2023, to submit a
pro se Motion to Stay the Judgment. He did not file a Hearing Request along with the
motion. (See §19 of Defendant’s Motion to Set Aside filed Aug, 29, 2025.)

Defendant admits he did not file a formal motion and instead sent correspondence to the
Greenville County Clerk of Court asking to “set aside the entry of default” on December

21, 2023. (See 920 of Defendant’s Motion to Set Aside filed Aug, 29, 2025.)

5

0v200€2402202#3SYO - SYI1d NOWWOO - ITIANIIHD - Wd 08°€ 0€ deS 6202 - AT 714 ATIVOINOH LI

APPENDIX A-12 | Doc. page 5 of 12



32.

33.

34,

35.

36.

APPENDIX A-12

Defendant admits he sent additional correspondence to the Greenville County Clerk of
Court after the Order for Final Default Judgment was issued once again requesting a “stay”
and to “set aside the entry of default” on January 22,2025, (See 28 of Defendant’s Motion
to Set Aside filed Aug. 29,2025)

Although Defendant contends he was not served with the Order for Final Default
Judgment, he admits he filed a pro se “Emergency Motion to Stay and Vacate Default
Judgment” based on the Order for Final Default Judgment on February 11, 2025. (See 29
of Defendant’s Motion to Set Aside filed Aug. 29, 2025.) |
Defendant’s Motion to Stay & Vacate Default Judgment filed on F ebruarj 11, 2025 does
not provide any basis as to why he did not file a timely response to the Motion for Entry of
Default and simply asks the Court to “vacate the entry of default judgment”.

In the Defendant’s Motion to Stay Default Judgment and Appoint Guardian Ad Litem filed
on April 1, 2025, Defendant requests appointment of a GAL pursuant to SCRCP 17(c) due
to his continued incarceration. This motion blames the failure to file a responsive pleading
on the legal counsel he hired legal counsel in March 2022, but still does not address why
he failed to file a pro se responsive pleading after learning of the discrepancy in April 2023
or failed to file a pro se response to the Plaintiff’s Motion for Entry of Default Judgment
for over 6 months after being served with it. He provides no legal basis for his request that
the Court appoint a GAL to represent him after October 2024,

In the Defendant’s “Memo in Support” filed August 1, 2025 he to cites SCRCP 17(c), S.C.
Code §§ 15-5-320 and 15-5-370 in support of his motion to appoint GAL. In support of his

motion to stay of default judgment and set aside the default judgment, Defendant claims

6
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he was unable to defend himself in this action due to being incarcerated and unable to pay
for a legal defense.

37. Defendant’s Motion to Set Aside Default Judgment/Final Judgment and Motion to Dismiss
Plaintiff’s Claim with Prejudice filed on August 29, 2025 are submitted pursuant to SCRCP
60(b) and 54(b). Defendant requests the Court “sanction the Plaintiff” by dismissing the
Plaintiff’s claims, awarding Defendant “back pay”, awarding Defendant money to use
towards litigation fees, and allowing Defendant to assert counterclaims against the
Plaintiff/third-party claims against Andrew Smart and Julie Smart. Defendant seems to
contend that the Court’s failure to appoint a GAL to represent him has prevented him from
being able to properly defend himself in this action.

STANDARD OF REVIEW

Under SCRCP 55, a default judgment may be set aside “for good cause shown” in
accordance with Rule 60(b). Rule 60(b) provides limited grounds for relief, including: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence; (3) fraud,
misrepresentation, or misconduct; (4) void judgment; (5) satisfaction or discharge of judgment; or
(6) any other reason justifying relief. South Carolina courts consistently hold that the moving party
bears the burden of showing (1) excusable neglect, (2) a meritorious defense, and (3) due diligence
in seeking relief. Mictronics, Inc. v. S.C. Dep’t of Revenue, 345 S.C. 506, 548 S.E.2d 223 (2001).

Rule 55(c) requires a party seeking relief from an entry of default to provide an explanation
for the default and give reasons why vacation of the default entry would serve the interests of
justice. Mere neglect, carelessness, or ignorance of the rules does not constitute excusable neglect.
Ricks v. Weinrauch, 293 8.C. 372, 360 S.E.2d 535 (Ct. App. 1987). Once a party has put forth a

satisfactory explanation for the default, the trial court must also consider: (1) the timing of the

7
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motion for relief; (2) whether the -defendant has a meritorious defense; and (3) the degree of
prejudice to the plaintiff if relief is granted. Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462,
465,381 S.E.2d 499, 501-02 (Ct.App.1989).
ARGUMENT

L Defendant Cannot Show Excusable Neglect

Defendant admits to receiving the Summons & Complaint, Motion for Entry of Default, Entry
of Default, and Order for Final Default Judgment, but claims “he was unable to respond because
he was incarcerated.” The failure to prioritize a legal obligation does not meet the high standard
of excusable neglect. Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 381 S.E.2d 499 (Ct.
App. 1989). Although he has not retained defense counsel in this action, Defendant has discussed
this matter with several attorneys, including his criminal defense attorneys, each of whom provided
accurate and useful information to him. (See EXHIBIT 5- Letters from defense (_:ounsel).

A. Defendant is not entitled to appointment of a GAL in this action.

SCRCP Rule 17 governs the appointment of a GAL for adults. A GAL must be appointed
for an adult only if the person is incompetent. Based upon his submitted motions and
communications with this Court, the Defendant is had access to the internet and U.S. postal mail
during the entirety of litigation. He is clearly intelligent and mentally competent. He has not asked
the Court for the opportunity to obtain defense counsel at any point during litigation and clearly
believes that he is capable of adequate self-representation. Thus, he is not entitled to the
appointment of a GAL due to incompetency and Plaintiff objects to same,

SCRCP 17 (c) states, “A person imprisoned outside this State shall appear by guardian a;i
litem in an action by or against him; but if imprisoned in this State, and not a minor or incompetent,

the court may, in its discretion appoint a guardian ad litem or order him to be brought personally

8
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to the trial to testify in accordance with Rule 43(a). Incarceration within the state does not
automatically require a GAL. If the incarcerated person is of sound mind and can communicate
with counsel or the court, no GAL is needed.

Despite being incarcerated out of state until he was transferred to the Spartanburg County
Detention Center on October 11, 2024, Defendant’s notification to the Court of his decision to
proceed pro se on December 13, 2023, rendered the appointment of a GAL unnecessary. Further,
even if a GAL had been appointed, the Entry of Default had already been entered for over a year
on October 2, 2024 and the Order of Default Judgment issued on October 2, 2024, was determined
without a hearing based on a sum certain amount and the Defendant’s failure to file a proper
responsive pléading in this action; therefore, the outcome would not have changed.

1L Defendant Failed to Act with Due Diligence

Rule 60(b) requires that the motion be made within a reasonable time. Mictronics, Inc. v.
S.C. Dep’t of Revenue, 345 S.C. 506, 548 S.E.2d 223 (2001). “[R]elief from a judgment of default
should be granted where the defaulting party acts with reasonable diligence in seeking to set aside
the default and tenders a meritorious defense.” United States v. Moradi, 673 F.2d 725, 727 (4th

Cir. 1982).

0¥200€edD220Z#3aSVD - SYA1d NOWWOD - ITTIANIIHD - Wd 0€:€ 08 d9S §202 - a3 1Id ATIVIINOH LOT1

This case commenced on January 18, 2022. Mr. Concepcion was served with th_e
Complaint on March 29, 2022 and the Entry of Default on April 24, 2023.

Defendant waited until October 23, 2023, approximately six (6) months after being served
with the Entry of Default, before taking any action by filing his first motion in this case, a pro se
Motion to Stay Judgment. No hearing was requested and no order was entered on this motion,
Further, Mr. Concepcion waited until April 1, 2025, almost 3 years after being served with the

Complaint and two years after being served with the Entry of Default, to first request a GAL.

9
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Mr. Concepcion offers no explanatién for this delay. Such inaction demonstrates a lack of
diligence; therefore, his motions should be denied.

III.  Defendant Has Not Demonstrated a Meritorious Defense

Even if excusable neglect were shown, which Plaintiff denies, Defendant must also set
forth facts—not mere conclusions—constituting a meritorious defense to Plaintiff’s claims.
Defendant offers only vague statements without affidavits or evidence, which is legally
insufficient. In making a determination as to whether the defense of a defaulting party is
meritorious, the defaulting party must make “a presentation or proffer of evidence, which, if
believed, would permit either the Court or a jury to find for the defaulting party.” Cousar v. M&R
Carriers 1, Inc., No. CV 6:16-865-HMH, 2016 WL 3087008, at 1 (D.S.C. June 2, 2016) (citing
U.S. v. Moradi, 673 F.2d 725, 727 (4th Cir. 1982)).

The Plaintiff’s Complaint asserted causes of action against the Defendant for fraud, breach
of fiduciary duty, civil conspiracy, unjust enrichment, negligence, violations of the SC Unfair
Trade Practices Act, conversion, and trespass to chattels, arising from Defendant’s theft of over
Six Million ($6,000,000) Dollars from his emplo‘yer, Plaintiff.? Although his communications with
the Court “request the opportunity to respond”, Defendant did not file an Answer or other
responsive pleading in this action. Ignorance is not a defense to his failure to comply with the
SCRCP.

The defenses raised by the Defendant in his “Motion to Set Aside Default Judgment/Final
Judgment and Motion to Dismiss Plaintiff’s Claim with Prejudice filed on 8/29/25” include: (1)

an assertion that the corporate representative for Plaintiff committed perjury during his deposition

2 Notably, Defendant entered a plea of guilty in the federal criminal case arising out of Defendant’s
fraud against Plaintiff on June 9, 2025. See United States of America v. Concepcion, Ca. No. 6:23-
cr-00818-DCC. See Copy of Indictment and Defendant’s guilty plea, EXHIBITS 6 and 7.)

10
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on July 29, 2024; (2) alleged destruction of evidence by third parties; (3) allegations of “extrinsic”
and “intrinsic” fraud committed by third parties.

Defendant has not properly asserted a counter claim, nor has he sought to join parties to
the action who he believes are necessary parties to this action, Even if the default judgment were
set aside and he was allowed to file an Answer & Counterclaim, these claims would be barred as
the events made the basis of the Plaintiff’s Complaint occurred prior to 2021. There is no
meritorious defense he can present.

IV.  Plaintiff Will Be Prejudiced if the Judgment is Set Aside

Setting aside the judgment would unfairly prejudice Plaintiff by forcing the Plaintiff to re-
litigate the entire case, which has been pending since January 18, 2022, and for which Plaintiff has
already incurred significant expenses. Discovery has been conducted. Numerous depositions have
been taken. Plaintiff hired a f:orensic accounting expert to review the Plaintiff’s financial accounts
and transactions. Defendant had the opportunity to participate in litigation over the past three (3)
years and failed to do so personally or by proxy. Courts must consider prejudice when determining
whether to grant Rule 60(b) relief. Bowers v. Bowers, 304 S.C. 65,403 S.E.2d 127 (Ct. App. 1991).

CONCLUSION

0v200£2d02202#3SYD - SYITd NOWWOD - ITIANIIHD ~ Nd 0€°€ 0 995 S202 - a3 114 ATTVOINOHLOT'

The Defendant has failed to meet the strict requirements necessary to warrant relief from a
properly entered judgment. The Default Judgment in this matter was duly entered after Defendant
was properly served, failed to appear or answer, and provided no timely justification for his
neglect. He has failed to show a meritorious defense can be presented. Plaintiff would be unfairly
prejudiced by vacating the default judgment. Plaintiff respectfully requests the Court deny

Defendant’s Motions and allow Plaintiff to proceed with collecting judgment.

11
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Respectfully submitted,
TIMMONS BROGDON LAW FIRM, LLC

s/ Sarah Timmons .

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, SC 29601

PH: (864) 906-0289
sarah@timmonsbrogdon.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

September 30, 2025
Greenville, South Carolina

12
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STATE OF SOUTH CAROLINA TRANSCRIPT CF RECORD

COUNTY OF GREENVILLE CASE NO.:2022-CP-23-00240

*TRANSCRIPTION OF DIGITAL COURTROOM PROCEEDINGS*
October 6, 2025

BEFORE: The Honorable Perry H. Gravely

DISCOVER FRESH FOODS, INC.,

Plaintiff,

Vs,

JESUS CONCEPCION, KENDRY S. TAVAREZ, a/k/a KENDRY
SOLANGE FELIZ, and NATIONAL RISK SOLUTIONS, LLC.,

Defendants.

APPEARANCES:

Sarah A. Timmons, Esq.
Appearing for the Plaintiff.

Jesus Concepcion
Appearing Pro Se

Alsc present: Mr. McKenzie.
(Full name was not stated in the record.)
Recorded by: Digital Courtroom

Transcriber: Natalie Dahl, RPR
SC Official Stenographer
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NOTE: Pursuant to Rule 607 (H) (1) (B), SCACR "a
Ceurt REPORTER £SHALL RECEIVE THE FEE OF §£1.00 PER
PAGE FCR FURNISEING A COPY OF A PREVIOUSLY PREPARED
TRANSCRIPT. "™ All reguests fer a copy of the
enclosed transcript shall be sent tor
ndakl@sccourkts.ozxg

INDEX
Description Page
(NONE)
EXHIBITS
(NONE)
Transcript Legend
Dash (--) Indicates an interruption in speech
Ellipses (...) Indicates trailing off in speech
Phonetic (ph) Indicates a phonetic word
(Inaudible) Indicates word(s) are not
discernable due to audio recording
quality
(sic) Word(s) said but may be incorrect
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PROCEZEDTINGS

THE COURT: All right. Now, for the record,
we are here on Discover Fresh foods Versus
Concepcion, et al., 2022-CP-23-00240. And the
reason —-—- I'm not sure, and you may have thought
this case was ended, but let me kind of tell you
what happened and how we got here.

I think when Mr. Concepcion filed a motion in
-- no, I guess back in April he filed -- or
February he filed a motion to stay. I got to
looking at the file and realized that there was a
default -- a summons and complaint was filed
January 18, 2022, Service on March the 9th, 2022.
And then a default was entered on October 25th,
2022. So that was just that he was in default.

But, then, Mr. Concepcion filed two motions
to stay before the actual judgment was entered, and
I felt like that those motions to stay should have
been considered before the judgment. Because
judgment -- he filed a motion on June 7, 2023 and
October 23, 2023, but the judgment wasn't entered
until October the 2nd, 2024, and I didn't see in
the file where those motions to stay had ever been
addressed. I think before the'judgment cquld be

finalized, those motions should have been heard. I
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think it was just kind of an oversight.

And since then, he filed -- so it's my
understanding we have motions to stay, which one
was filed in June the 7th of 2023, another to stay
on October 23, 2023, then the judgment was entered
in October of 2024, another motion to stay and
vacate default judgment on February 11, 2025, and
then on April the 1st the motion for appointment of
guardian ad litem, and then another motion to set
aside default judgment dismiss filed in August of
2025.

So that is the motions that I have that are
outstanding.

Is that what you understand, Mr. Concepcion?

MR. CONCEPCION: Yes, Your Honor.

THE COURT: All right. Now, I know you sent
quite a few correspondence to me or to the clerk of
court -- or to me. I don't know how much has been
filed or what. I mean, in the last week we got
some stuff. I know that those -- a lot of those
deal a lot with the merits of the case. We are
only here today for the purposes of your motions to

stay and to vacate, and the motion for an

24" appointment of guardian ad litem.

25

So -- all right. 1I'll hear from you. And
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the way I do it 1s I'll hear from you since you
have the burden, and then I'll hear from
Ms. Timmons, and then I'll hear follow up with you,
okay?

MR. CONCEPCION: Sure. Good morning. Thank

you, Your Honor. Good morning to counsel for the

plaintiff.
I -- just to be very clear, 1 was detained in
New York since April -- sorry, Augqust of '21. I

arrived in South Carolina on October 11! of

2024. While I was detained in New York at the
Brooklyn MDC facility, I -- I do concede that I was
served on time by the Plaintiff. I tried then

to —— it took me a little bit, but I tried to
obtain attorneys to defend me on this matter, and
actually we did before the pleading was due.

THE COURT: And that was some guy from
Alabama, maybe?

MR. CONCEPCION: No. This attorney is
actually here from South Carolina. Mr. -- may I
say his name or?

THE COURT: That's fine.

MR. CONCEPCION: His name is Mussetto.

THE COURT: Okay.

MR. CONCEPCION: John Mussetto. 8So we signed
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a contract with him. I sent this court a copy of
that contract where he was supposed to respond for
my wife, National Risk Solutions, and myself. He
did not. And, in fact, the following day my wife
actually texted him -- 1 also sent this course --
the Court a copy ¢of the text -- asking one of the
attorneys 1f the responses were sent in, and he, in
the text, responded saying, Yes, it was.

For many months my wife was asking for copies
of the -- 0of whatever response was sent into the
court. We kept getting a response saying we had
nothing to worry about, that they sent in a
response, they sent in a response.

Further down the line, many months later, I
get now a notice of default -- I think it was entry
of default, or something like that, and I was
shocked. I tried to call tﬁe attorney,

Mr. Mussetto. He wouldn't pick up. But then we
finally got him on a three-way call on the prison
line. After many arguing back and forth, he said
that he did communicate with the plaintiff's
attorney, but he didn't file anything.

During this time, I was placed in protective
custody. In protective custody -- the last stint

that I did in protective custody at Brooklyn MBC, I
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was there for six months. 1In protective custody, I
have access to the phone twice a month, and no
access to Internet, and very limited access to
attorneys.

There was an attorney, Mr. O'Connor, who —-
God bless his soul -- saw me during one of my
attorney visits, and he said, Listen, I looked you
up and I saw that there is a case pending in South
Carolina, civil matter, let me txry to get you at
least the information on this. He's the one that
helped me write a letter to the court saying that I
would like to join this action.

In addition to that, he helped me in terms of
calling Mr. Mussetto and Mr. Colon {(phonetic).
Apparently, Mr. Mussetto showed Mr. O'Connor
e-mails that he had with the plaintiff's attorney,
but he said that there wasn't anything really
relevant regarding responding to this lawsuit.

Again, I think the Plaintiff focused on the
six months that there was no response, that I
didn't respond to the court. Again, I responded as
soon as I could, as soon as I physically could.
What I do want to stress -- the fact is this: When
I arrived here in South Carolina, that's when I

found out that the law does have here provisions
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for those who are incarcerated. I didn't kngw this
in New York. What I was told in New York was that
since it is a civil matter, an attorney can't be
appointed for you.

So, I mean, I tried everything I could. I
hired an attorney. I responded as soon as I could.
I wanted to join this, you know, Jjoin this
action -- I was not running at all from this
action ~-- and present evidence showing that the
case was frivolous, that it was malicious, and so
forth.

Now, in these provisions that I saw, that I
picked up just recently, there are provisions that
show 4(b) South Carolina rules in terms of how to
serve an inmate. The Plaintiff did serve that, did
do it correctly. So I conceded to that.

In terms of 17(c), the wording in that says
that a GAL shall -- particularly if an inmate is
out of state -- that the inmate shall be
represented by a GAL. I didn't know that that was
a possibility, Your Honor.

Also, in terms of 55 -- Rule 55, although it
doesn't explicitly say that an inmate is protected,
it does have the provision for minors and

incompetent folks, and I think that that just
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implicates 17(c), right, that it just continues
this idea that if you are a minor, if you are an
incompetent person, or if you are an inmate, that
while -- again, it doesn't explicitly mention the
imprisoned person, but it does mention the
protection for the same group of people.

So what -- you know, in addition to all of
this, I do also want to attack collaterally the
judgment, Your Honor. Because, like I said, while
late in this process, the Plaintiff gave a
deposition that made it very clear and much easier
ﬁor me to come forward and say, Listen, this person
has committed perjury and has lied. And even after
he had made his admissions during this deposition,
the plaintiff's attorney, counsel, proceeded to
move forward to submit a new -- a renewed motion.

I sent to the court many examples of where
the Plaintiff did commit perjury. I sent the court
-- what I did not send the court was a copy of the
deposition, because what I have, my copy, is based
on the criminal case.

New, I'm going to tell you why this is so
important. Because just in the last week I was
just made aware that, for example, I think the

plaintiff's attorney submitted a supplemental
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motion. I didn't get a copy of it, but I did ask
what was -- at least what were the exhibits that
the plaintiff's attorney presented. I was made
aware that the plaintiff's attorney presented the
indictment of the criminal matter that is almost a
photocopy of the complaint.

What I do want to say is that in the last
week there has been a change in the case, Your
Honor. The government has decided and submitted a
motion to dismiss the indictment as to my wife,
Kendry Tavarez Feliz. And in that -- and I'm going
to quote it very specifically. It says, "Based on
the evaluation of new information received in the
continued investigation of this matter." This was
just this week. I actually received this news on
Saturday, this past Saturday.

Now, while this is —-- while the indictment
and the criminal matter is -- is -- it's moving in
a really fast way because there is a lot of
changing things that are going on, I just need the
Court to understand that while the government has
evaluated this new information, I ask this Court to
do the same, to evaluate the information that I
have submitted, that I have only just recently been

able to get access of, because the government had
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1]| my —- had the cellphone.

2 On July -- excuse me, on June 24th, 2025, I
3]l did sign permission for the Secret Service to

4 || access my phone. And just last week I received an
5| e-mail from my attorneys -- one of my attorney

6 || colleagues stating that I still have two thousand
71| pdf pages that I haven't even reviewed on text

8 || messages regarding her client, Mr. Smart. I

9| haven't even started reviewing the text messages
10| from his wife and everyone else that could have

11 || been invelved in one way or another.

lé So the messages and the information that I've
13| been able to forward to the Court were things that
14§ we had in our possession, but everything else I did
15 || not have. I think that I've presented enough to,
16 || one, demonstrate that because of the restraints of
17 | being detained in New York; two, that I hired an
18 || attorney to respond to this matter; three, I even
19 || went as far, Your Honor, as submitting a 1983
20 || complaint to the federal court regarding this
21 attorney. I went as far as reporting him to the
22 |l obcC. I also brought documents on that, if the
23 || Court wishes to see. They said that -- the last
24 || document that I received on that said that that

ZSH investigation is still -- is still pending. There
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was an active investigation on this, so this is why
I'couldn't be so -- so clear in terms of, here,
look, this is proof that this man is absolutely
lying.

Now, I understand also that the counsel for
the Plaintiff made a reference to me pleading
guilty to the bank fraud. Now, I cannot give
details on that, Your Honor, but I am going to be
very, very clear. Initially, when I was working
with Mr. Smart, Mr. Smart was in that time
separated from his wife. The agreement was,
Listen, let's do it this way so she doesn't see the
money, period. I didn't know I was committing bank
fraud at that time.

THE COURT: Again, I don't need to get into
the substance. But let me ask you this, and I
might be getting this confused with another matter,
but wasn't there an attorney from Alabama. or
somewhere that was at some point involved?

MR. CONCEPCION: No, Your Honor. That's the
attorney that was pro bonc that would do -- once in

a while he would come and say, Listen, this is what

you received. Because I was sending in notices to
the court, and nothing. I wasn't getting a
response back. I wasn't -- and I didn't know what
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else to do. That's another reason why I kept
sending all of these back-to-back motions in while
we were here, because I wasn't getting a response
back from anyone.

Now, the plaintiff's attorney knew that I was
detained in New York. I'm sure she's aware of the
provisions for incarcerated folks. Also, based on
the information that my attorney said, Andrew
McKenzie, who is here, that I think at one point,
at one of the hearings, Andy Arnold, who was
defending another defendant, did mention that I
probably should be assigned a GAL. Nothing
happened. Nothing happened.

So, I mean, I think the plaintiff's attorney
is right when she says that, you know, ignorance is
not a defense, but, look, I cannot compete with her
because I'm not an attorney. I also cannot compete
with her because I don't know the law, Your Honor.
And I could not compete with her because I was
detained in New York, cut of state, and under --
because of the type of crime I was being accused
of, I spent a long time in protective custody.

And s¢ just on that alone, and the fact that
the motions that I sent in were not being

addressed, this is why we're here today.
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THE COURT: Okay. And I also want to make
clear at the beginning, too, I know you have filed
motions on your behalf, but these would not apply
to any other parties.

MR. CONCEPCION: That's correct.

THE COURT: I just want to make sure you are
aware of that.

Is your wife Kendry Tavarez?

MR. CONCEPCION: : That's right. She's here,
Your Honor.

THE COURT: All right. But these motions
would not apply to her?

MR. CONCEPCION: They do not apply to her.
But the reason why I bring her up is because,
again, based on these allegations that were made
against me and this lawsuit, this indictment came
forward, and now the federal -- look, the years
that I've spent in Biooklyn MDC and all of the
inmates that I have met there, I didn't meet not
one that the federal gﬁvernment dropped all of
their charges -- not one. And the ones that I did
hear about, what I did hear about is that they
didn't move forward, quote, end gquote, because
maybe they didn't‘have enough -- enough evidence.

This is very different. The language here is
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very clear. It states that they dropped the --
dismissed the indictment based on the evaluation of
new information received in the continued
investigation.

THE COURT: Anything else on your motions?

MR. CCMNCEPCION: ‘I think that is it, Your
Honor.

THE COURT: Okay.

Ms. Timmons.

MS. TIMMONS: Would you prefer me to stay
sitting to speak in the microphone? I am used to
standing, but --

THE COURT: Whatever you want to do is fine.
We can hear you if you stand.

MS. TIMMONS: Okay. Thank you. May it
please the Court, Your Honor. My name is Sarah
Timmons. I'm appéearing on behalf of Discover Fresh
Foods. It is our position that all of Defendant
Concepcion's motions be denied because we have met
the requirements under the law. It is proper for
him to be held in default, and we should be allowed
to proceed on default judgment.

I would say that quite a bit of the
representations being made by Mr. Concepcion amount

to misrepresentations to the Court as to what
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happened, but I would like to start with the
procedure first to show why it is proper to move
forward with default -- eﬂtry of default and
default judgment, and then address some of the
other concerns as well.

So under the procedure -- and we've outlined
the procedural history in detail, but as Your Honor
is aware, under Rule'5 it clearly states that the
requirements are that we have to serve a defendant
in default with a complaint and any amended
complaints, none of which there were, and that is
the extent of the requirements under serving the
defendant in this mattér.

The brief in our case, Your Honor, clearly
states that this case has been pending since
January of 2022, and it is arising out of extensive
fraud that occurred up until 2021 when Mr.
Concepcion was arrested by the federal authorities
related to child sex crimes, which he ultimately
pled guilty to, and that's why he is currentily
serving in prison.

We properly served him with a summons and
complaint at MDC Broocklyn, which he admits to, on
March 9, 2022. And, Your Honor, I think scme of

the allegations and the explanations that he's
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arising to really gloss over the timeline and the
amount of procedural history surrounding that, and
he doesn't deny that he had access to legal counsel
from the very beginning. His wife was -- is in
Greenville, South Carolina, and he was in contact
with her.

So any argument to the contrary that he
didn't have access -- you know, we did receive
occasional correspondence from the New York
attorneys during that period of time, and no one
ever during -- starting with January of 2022, after
he was entered into default, which would be
October 25, 2022, going forward, we would, you
know, occasionally receive correspondence from
legal counsel, whether it be in New York or
otherwise. No one ever filed a motion to appoint a
guardian ad litem or file a motion to stay. And so
his timeline of what happened is not correct with
our observation of the court.

The federal indictment in this case -- the
federal criminal indictment related to the fraud
crimes in this case, Your Honor, commenced on
October 10, 2023, through which he would have been
appointed federal criminal counsel down here in

Greenville, South Carolina. So, again, I
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completely disagree with Mr. Concepcion's narration
of the facts in terms of what he did or did not
have access to.

Again, he was served properly March 9 of
2022. He did not file an answer. We filed a
motion for entry of default October 19 of 2022,
which was entered on October 25 of 2022.

Now, I will say that Judge Verdin was the
judge presiding over the entry of-default at that
time, and there was a little bit of confusion over
the certificate of service, which is what is issued
out of prisons versus an affidavit of service. So
we worked through that, and that is why they were
split.

Subsequently, Your Honor, we filed a motion
for default judgment in February 9 of 2023 for 6
point -- $6,590,204.26. The Defendant was
personally served with all of that at MBC Brooklyn
on April 24, 2023. So we're still talking, like,
over two-and-a-half years ago, Your Honor, in which
he would have received notice of all of that.

We contend that default judgment was proper.
The only delay, and the reason for default judgment
being pending as long as it was, is that the Jjudge

at that time determined that because some of the
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causes of action involving Defendant Mahone
(phonetic) were joint and several, they had to wait
until his liability was ascertained prior to the
default judgment moving forward. So there was no
gquestion, whatsoever, at any point in time, as to
whether the entry of default was proper or not.

And I might note that Ms. Tavarez has
appeared at the hearing on the -- I think it was
the entry of default, and the judge at that time
made no movement, whatsoever. There were never
motions filed on her behalf, on behalf of National
Resolutions, or Concepcion to the contrary for this
extensive period of time while very expensive
litigation was occurring.

We did see that Defendant Concepcion filed
what purports to be a motion to stay judgment on
October 23, 2023, and where he purports to make a
pro se appearance December 21, 2023. I might note
that I did see some correspondence indicating he
might not have filed a fee, or the clerk of court
didn't perceive that it was a motion at that time.
There were extensive hearings going forward after
that. Judge Morgan was presiding over a
substantial of them, and at no time did it appear

to the Court that a hearing had been requested or
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that there was a gap in the procedural posture of
the case. 8o my understanding was these were never
interpreted until recently to be motions, or he
didn't request a hearing.

Moving forward, after Defendant Mahone's case
was settled and a stipulation of dismissal was
filed, we finally moved forward on September 19,
2024 for a renewed motion for default judgment,
which had been previocously filed, and of course was
entered on October 2, 2024,

We've already -- we received the transcript
of judgment, executed the nulla bona as to the
property, and only after all of this did Defendant
again appear and start filing motions, which we
perceived to be continued harassment of the

Plaintiff, who was the fraud victim in this case,

.in attempts to delay our right to seek the

collection of the judgment that my clients
sustained, which nearly, basically, destroyed his
business, Your Honor, and was tantamount to over
six million dollars in fraud.

Your Honor, the first time that Mr.
Concepcion filed for an appointment for a guardian
ad litem was April 1 of 2025, after all of this had

occurred. He already admits that he had access to
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and was in communication, and his wife was in
communication, with legal counsel going all the way
back. And I might argue that -- and I might
note —-- that at no point in time prior to that was
there any motion for appointment of guardian ad
litem.

I do concede that at some point in time
Mr. Andy Mahone, who was legal counsel for --
sorry, Andy Arnold, who was legal counsel for Jeff
Mahone, at one point did raise the issue of
appointment of guardian ad litem, but he did not
make a motion for appointment of guardian ad litem.

His family, no friends made a motion for guardian

‘ad litem, and all of that would have been required

in order for the appointment of guardian ad litem.
And Judge Morgan, at that time, said, bkay, if
there is no motion, and I said, Your Honor, I'm not
objecting to it, but my client is not going f£o pay
for it. They were the victim of the fraud. At
every single point in time he could have moved for
appointment of guardian ad litem. Entry of default
had been properly entered.

And so, Your Honor --

THE COURT: I mean, again, what is your take

on -- he referenced 17(c), a person in prison
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1H outside of this state shall appear by guardian ad
2| litem.

3 MS. TIMMONS: I would say that the -- well,

4| first of all, he's been in Greenville, South

5|| Carolina, since -- when?

6 You've been in Greenville, South Carolina or
71l in Spartanburg County Detention Center since?

8 MR. CONCEPCION: October 11, 2025.

9 MS. TIMMONS: October 11, 2025. And prior to
10 || that, Mr. Arnold was here. I mean, I think that if
11 ]| there is an argument -- let me pull the rule really

12 || quick so I can speak to it properly.

13 In terms of Rule 17, it does say that the

14 | guardian ad litem shall be appointed upon

15| application of such person of a relative or a

le )| friend, Your Honor. And it also says in Rule D(6)
17 || that the guardian ad litem may be appointed upon
18 || application of any other party to this action. So
18 || there is -- while T might admit potentially -- so
20 || from my perspective, Your Honor, that would have
21 required a person, relative, friend, or another

22 || party in this action moving for the appointment of
23 || guardian ad litem, none of which happened. It

24 || doesn't foreclose the appointment of the guardian

25 || ad litem by the court. But Judge Morgan, during
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- the hearing, declined to do so finding there was no
motion, and he didn't see that it was necessary
because the default had already been entered.

THE COURT: And I haven't gone back and
looked at Judge Morgan, but was this addressed in
the order?

MS. TIMMONS: It wasn't before the Court,
Your Honor, but Mr. Arnold did raise it. But I
said if Mr. Arnold wants to move on behalf of his
client for appointment of guardian ad litem, he
can. He declined to do so. I'm certainly not
going to, you know —-- my client refused to pay, and
of course Mr. Concepcion has a wife, family here
who at any point in time was aware of the
proceedings from the beginning and could have moved
for appointment of guardian ad litem, and that
didn't happen for the pendency of fhis case going
back to January of 2022.

So, Your Honor, I would take the position
that while that rule does provide for the mechanism
through which imprisoned persons may be appointed
guardian ad litems, it clearly contemplates the
motion by a party, friend, or a relative, and that
never happened in this case.

THE COURT: Was Mr. Arnold representing his
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wife?

MS. TIMMONS: Mr. Arnold was representing
Jeff Mahone, who settled the claims against him --

THE COURT: Okay.

MS. TIMMONS: -- related to that case.

And, Your Honor, I mean, the criminal -- the
federal criminal case is still pending. And so it
is our position that the appointment -- and now
that he's local, Your Honor, I would say that the
entry of default and the default judgment are both
proper, and we should be allowed to proceed to
collection of judgment.

I don't see the need for the appointment of
guardian ad litem, but if Mr. Concepcion wishes to
have one and pay for such, he's more than welcome
to do that. But I think the procedural
requirements for service and the pendency of the
litigation of this case were all properly met, and
s0 we should be allowed to collect our judgment.

You know, Ms. Tavarez always appeared
whenever there was a hearing, but she never moved.
The rules are very clear, Your Honor, that the
excusable -- like, the failure to understand the
law, excusable neglect, mistake, misrepresentation,

all of that -- well, basically -- hold on. Let me
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go back. I'm getting a little bit out of my --
we're jumping around.

So it is our position, Your Honor, that there
was no need at that time to appoint a guardian ad
litem. And if there were, that it should have been
through the mechanism of him or his counsel or a
party filing to appoint a guardian ad litem. So
Rule 17(d) was not violated in this case.

Moreover, there is no good cause for setting aside
entry of default, because he cannot show excusable
neglect, for the reasons I just stated. And the
failure to prioritize a legal obligation doesn't
meet the highest standard of excusable neglect.

If he had a miscommunication with his counsel
at that time, he had plenty of time through his
wife or otherwise. He was in correspondence guite
frequently with Mr. Arnold related to the defense
of Mr. Mahone's case, so he had access to wvarious
individuals where they could have assisted him.

Mr. Arnold also mentioned that in court, so they
were all aware.

But I think, more importantly, Your Honor, is
Exhibit 5 to this case where the New York attorney
notifies him that -- and that was back in

September 3, 2023, so we're still talking two years
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ago where he says there is no record of the motion
for stay, and you need to hire local counsel. I
cannot litigate this case for you. That is going
back to September 3 of 2023.

Sc even going back within, like, a year or so
of the early litigation, Mr. Concepcion was well
aware of the issues in this case and that he needed
to retain local counsel, or at least have his wife
appear.

So in addition to the fact that he's not
entitled to the appointment of guardian ad litem
under Rule 17, we will also argue that he failed to
act with due diligence because for the -- he waited
until almest six months after being served with the
entry of default before taking action prior to
filing his pro se motion to stay judgment.

There was no hearing requested. No order was
entered in this motion. There was no litigation
from the court to him saying that there were any
deficiencies in the filings. And then he waited
almost three years after being served with the
complaint to first request a guardian ad litem.

This is an expensive, long case that created
an extensive amount of discovery, litigation

expenses, and Defendant has not demonstrated that
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there is any merit, whatsoever, to reopening this
case this late in the game, Your Honor, to continue
to litigate what has already been aecided.

Even 1if he were able to demonstrate excusable
neglect, which we deny, all of the claims that he
just raised, which were not supported by any
affidavit or to the contrary, are meritless, Your
Honor, and futile, because all of that would have
occurred before 2021, which would be barred by the
statute of limitations.

Therefore, even if he were to try to seek to
assert certain counterclaims arising out of the
common nucleus cof this case, Your Honor, all of
that would have been barred in 2024. So he
couldn't even assert the claims if he wanted to.
Those would all be futile, and the tremendous
prejudice that my client who has already suffered
tremendous loss by losing over $6 million in this
fraud case and has been forced to litigate this
case all the way through from 2021 going forward,
to now reopen the case after this has all been
resolved would be -- would require my client to
suffer tremendous prejudice, especially if
Mr. Concepcilon were allowed to somehow be able to

alleviate an entry of default, of which he was
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served with going back to 2022, Your Honor.

So I disagree tﬂat any confusion with his
attorney -- I mean, he's welcome to file complaints
with the ODC. My understanding is this 1983 case
was dismissed by the federal court and is not
rending.

And with regard to any kind of argument over
the fact that his wife -- that her federal
indictment may have been dismissed by Bill Watkins
on the federal side, that is no indication,
whatsoever, as to the properness of proceeding with
this case, or the fact that Mr. Concepcion, along
with nine or ten other individuals, have also pled
guilty in that manner, Your Honor. That would have
been within the purview of Mr. Watkins and the
resources of the United States whether he intended
te proceed.

I can't speak to the conversations that Mr.
Watkins has had with the criminal defendants in
that matter, but Mr. Concepcion, my understanding
has been interviewed several times. He pled
guilty, and the indictment of all of the other
defendants in that matter has proceeded. So I
don't think the fact that Mr. Watkins has decided

to not proceed, for whatever reason, against
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Ms. Tavarez in the criminal case should have any
bearing, whatsoever, on Mr. Concepcion's motion to
have an entry of default lifted, stay the case, or
appoint a guardian ad litem, Your Honor. The ship
has left the dock. We've complied with all of the
procedural requirements in this case to allow my
client to finally seek to recover what little
remains, and the resources that were taken from his
company. We respectfully would request, Your
Honor, to deny the motions for the reasons outlined
in the briefs and our argument.

Thank you wvery much.

THE COURT: Couple of questions to follow up.
bid his wife ever have counsel?

MS., TIMMONS: Yes —-- in this case?

THE COURT: Yes.

MS. TIMMONS: No. Honestly, Your honor, I'm
not really sure. I couldn't tell from any
correspondence whether Mussetto was appearing on
behalf of all three of them, or one of them. You
know, we did receive some correspondence, but we

never agreed to any extension or anything like

that. S0 it was unclear, to me, what Mr. Mussetto
was doing. I received very limited correspondence
from him, He never filed a motion for a
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continuance of the deadlines. He never filed a
motion to lift the stay while he was able to obtain
other counsel. It literally went radio silent at
the very beginning, and we proceeded with this
case.

THE COURT: You never had any understanding
with Mr. Mussetto about anything?

MS. TIMMONS: No.

THE CQURT: Okay.

Yes, Mr. Concepcion, your response?

MR. CONCEPCION: Sure, Your Honor. Just
briefly, I did -- I did mention the indictment only
because the plaintiff's attorney did present that
as an exhibit. And, again, Jjust presenting the
importance of because my wife is also named as a
defendant here in the civil matter, and why then
she was dismissed -- the indictment for her in the
criminal matter was dismissed.

Second is the gquestion I think that we should
be asking is that given ——_given the significant
interest and potential damages involved in this
matter, Your Honor, in this case, and the fact that
I was imprisoned out of state at the time, and my
attempts in joining this action should be -- should

the Court have exercised his authority at that time
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and the Court should exercise the

I tried my best. I

I was running

I mean,

I think

that everything that the plaintiff's counsel said

in her motions suppocrt the fact that I was running

towards this.

Now,

another story.

if it didn't work out for me, that's

But in terms of my intentions, and

I know that hell is paid with good intentions, I

tried.

The second thing is that my wife speaks no
English -- no English at all. ©So she's sitting
back there, and she does not understand at all what

is going on.

Mr. Mussetto.

Now, I didn't have any money,

hire another attorney.

That was the reason why we hired

Your Honor,

to

The attorney from Alabama

does not have a license to practice in the .state of

South Carclina.

I was brought here,

clearly,

I cannot -- Mr. McKenzie said,

assist you in the civil case at all.

S0,

again, I was by myself.

So,

my attorney said to me very

The attorney -- at that time when

I cannot

I mean,

I'm

APPENDIX A-13 | Doc. page 31 of 39

126‘



|

[AN)

10
11
12
13
14
15
le
17
18
19
20
21
22
23
24

25

APPENDIX A-13

trying to understand also the rules of 17(¢). When
it says "shall,"™ I mean someone should have figured
out if this guy is not ansﬁering, but he's sending
in letters to the court, he's sending in motions to
the court, it looks like he does want to join. I
mean, the fact that the final judgment -- and she
renewed -- she submitted a renewed -- it was
because the case was not over. The case was not
over when there was an entry of default. It was
interlocutory because Mr. Mahone's case was still
pending. And until that case was closed, then they
can submit a final judgment. Between that period
of time, I still had the opportunity to come in and
challenge that first default.

Now, the fact of the matter is that it's also
not my fault, Your Honor, that the Plaintiff
decided to confess -- if you read the deposition --
to confess his participation. What he is saying
that I did, he waited very late to do that. He did
that on July 28 of 2024. And based on that, and
based on the information that I have now, it is
what I'm presenting to the Court.

Now, if Mr. Smart would have come clean way

before, then this would have been a different

~situation. But he waited until then to start
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talking about his participation,
and what method he was using that he authorized,

directed, and all of this to pay,

APPENDIX A-13

who he was paying,

which is one of

the methods that they are suing me about regarding

the phantom employees.

I submitted to the Court other evidence that

goes to him having knowledge to National

Resolutions. I submitted evidence to the court

that he had knowledge also regarding the salary

increases. I mean, there's tons of recordings that

Ms. Timmons hasn't heard yet, because I haven't

heard them vyet.

S0 there are things that they are not aware

of, but the federal government now is.

And if the

court just has a fact hearing regarding my motion

for fraud upon

the court, I think it would be very

clear. Because forget for a second all of the

evidence that I have submitted, all of the

exhibits, Your

between Mr. Smart and I,

Honor, the text messages with --

or the people that were

getting paid, or the people that he denied paying,

and then obviously it shows that I was paying,

forget about that.

And, yes,

But I'm going to say this:

S50

I'm a convicted felon. Yes, ma'am.

Don't take me by my
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word; take it by his word. So if you look at the
deposition, look at what he confessed to,
specifically what he confessed to and how it goes
to the heart of this case, and the fact that they
decided to then still move forward and submit a
renewed motion, that should prove fatal because
they decided then to put fraud upon the court
knowing that the man confessed -- that he
confessed.

Now, in addition to his confession, I'm
showing also there was perjury --

THE CQOURT: As I tcld you earlier -- not to
cut you off -- but, really, all I'm here for is to
hear your motions to stay and set aside the
default. You know, the substantive matter, that's
really not -- that is not what I'm to consider.
I'm to consider the procedural part of this, and
apply the law, and that's kind of what I have to do
with your motions, okay.

MR. CONCEPCION: Got it. Your Honor, I can't
compete with Mr. Smart and his resources, and
Ms. Timmons. I cannot.

I did not receive her supplemental motion.
I'm sure she --

MS. TIMMONS: It was mailed to you.
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MR. CONCEPCION: Let me finish.

So I'll tell you how she mailed it the last
time. She submitted the motion on a Tuesday. She
mailed it on a Thursday, and I got it the same day
of the capceled hearing -- on the same day.

The same thing I'm sure is going to happen.
She submitted the motion, I think, last week,
Tuesday. She probably put it in the mail on
Thursday, I'm assuming. Because Spartanburg
County, as opposed to Brooklyn MDC, they are
excellent with providing me my mail. And to this
day I have not received that supplemental. I
cannot compete.

THE CQURT: I guess it's a memorandum, is
what she's talking about.

MS.  TIMMONS: Yes, Your Honor. It was mailed
the same day. I mean, that is what the procedural
rules require. If Your Honor wants to have, you
know, another follow-up hearing on this. I mean, T
don't see any reason --

THE COURT: 1In looking at her memorandum, her
memorandum basically says what she just argued.

MS. TIMMONS: Yeah. Yes, sir. 1It's true.

THE COURT: It wasn't a separate motion. It

was just her response to your motions. And if I
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1" remember in reviewing it, it was pretty much

exactly what she argued here this morning. It was
not a new matter or new motion or anything.

MR. CONCEPCION: Understood.

THE COURT: Anything else?

MR. CONCEPCION: That is it,.Your Honor.

THE COURT: Ms. Timmons?

MS. TIMMONS: No, Your Honor. I would just
say that this case was over when he was found to be
in default in 2023 and pled guilty to the criminal
charges as well, Your Honor. I would respectfully
request that my client who -- as you can see, Your
Honor, my client has had to deal with quite a bit
of victim blaming and expenses related thereto. I
respectfully request that this Court finds that the
procedural requirements were met to have default
entered and default judgment, and that my client
finally be able to seek the justice he's entitled
to under this case, and proceed with default
judgment.

THE COURT: 1In addition to my concérn about
the original thing, I mean, he did file a motion to
set aside' default judgment, which is kind of
separate. But I'll review all of this in light of

your arguments, both sides. I'll look at the law
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very carefully, and I'll let you know what I come
up with.

MS. TIMMONS: Thank you, Your Honor.

THE COURT: Are you going to be in
Spartanburg? For how long; do you know?

MR. CONCEPCION: I'm not sure, Your Honor.
Because this is still an ongoing investigation, the
criminal --

THE COURT: Do you think it will be at least
another week? What I'm saying is I want to make
sure when I issue an order that it gets to the
right place.

MR. CONCEPCION: I believe so, yes, sir, Your
Heonor.

THE COURT: We're probably good to send it to
Spartanburg?

MS. TIMMONS: I guess Mr. McKenzie can
probably speak more to that than me, but I would
expect that he would be housed.there until his
sentencing, which hasn't been scheduled yet.

MR. McKENZIE: That is correct. The
sentencing hearing hasn't even (inaudible).

THE COURT: Okay. I just want to make sure
that, you know, for any deadline purposes it is not

an issue with, you know -- all right.
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Thank you, Mr. Concepcion.
Thank you, Ms. Timmons.
(Whereupon, the audio and video for this

hearing concluded.)
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CERTIFICATE OF TRANSCRIBER

Case Name: Discover Fresh Foods, Inc., v. Jesus
Concepcion, et al.

Case No.: 2022—CP—23—bOZdO

Date of Hearing: October 6, 2025

b A A S

I, Natalie Dahl, do hereby certify that the
foregoing transcript is a true and correct record
of the recorded proceedings; that said proceedings
were transcribed to the best of my ability from
the audio recording.

I do further certify that I am neither of

kin, counsel, nor have interest to any party

hereto.

ttadic Clart, GREFGT
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STATE OF SOUTH CAROLINA

APPENDIX A-14

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

CUNTY OF GREENVILLE
DiscoverFresh Foods, Inc., ORDER DENYING DEFENDANT’S
MOTION TO STAY, MOTION TO
Plaintiff, VACATE, MOTION TO SET ASIDE
DEFAULT JUDGMENT, MOTION FOR
\A DISMISSAL, AND MOTION FOR
APPOINTMENT OF GUARDIAN AD
Jesljs Concepcion, Kendry S. Tavarez a.k.a. LITEM
Kefldry Solange Feliz, and National Risk

Solutions, LLC,

C.A.No.: 2022-CP-23-00240
Defendant.

and

Ad

Py

and

Appe
beh4

—=

This matter came before the Court on October 6, 2025, for a hearing on a Motion to Stay

acate Default Judgment filed on February 11, 2025, a Motion for Appointment of Guardian

litem filed on April 1, 2025, and a Motion to Set Aside Default Judgment, Final Judgment,

Dismiss filed on August 27, 2025, by Defendant Jesus Concepcion (“Mr. Concepcion™).
aring at the hearing were Mr. Concepcion, unrepresented, and Sarah Timmons, Esquire on

f of Plaintiff.

and

Having reviewed the pleadings, the Motion, the briefs and exhibits submitted by the parties,

the record, and after considering and reflecting upon the arguments of the parties,

the Motions are DENIED.

PROCEDURAL HISTORY

A Summons and Complaint was filed for this matter on January 18, 2022, and the

Sun

nons and Complaint was served on Mr. Concepcion on March 9, 2022, Plaintiff filed an

Affig

avit of Default and Motion for Default on October 19, 2022. An Order of Default was then
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>d by the Honorable Letitia Verdin on October 25, 2022, Default Judgment was entered against

}
Mr..Concepcion and other Defendants by the Honorable G. D, Morgan on QOctober 2, 2024,

7,20

to S

11, 2

to Ss

affor

in-p

Mr. Concepcion has filed the following Motions in this matter: 1) a Motion to Stay on June
03, after default was entered but before .the Default Judgment was entered; 2) a Second Motion
ﬁy on October 23, 2023; 3) a Third Motion to Stay and Vacate Default Judgment on February
025; 4) a Motion for Appointment of Guardian Ad Litem on April 1, 2025; and 5) a Motion
t Aside Default and Dismiss the Complaint on August 27, 2025. Because no hearing had been
led to Mr. Concepcion on any of these Motions, the Court ordered on April 21, 2025, that an
srson hearing be scheduled to address all these issues.

ANALYSIS

First, the Court will address Mr. Concepcion’s various Motions to Stay. The grounds for

i

thesl:3 Motions are generally that the action and execution on the Judgment should be stayed

bec

had

not ¢

use of his initial incarceration in New York and subsequent transfer to South Carolina and he
i

retained counsel to file an Answer. Upon careful review of the record, Mr, Concepcion does
stablish a basis for a Stay of the proceedings and cites no authority for such a stay.

Next, the Court will address Mr. Concepcion’s Motion to Vacate and Motion to Set Aside

Defafilt Judgment. The record establishes that Mr. Concepcion was properly served through the

New|[York prison system on March 9, 2022. In the hearing, Mr. Concepcion conceded that he was

to fi

argu

progfrly served and that he had no issues with that service. Nonetheless, Mr. Concepcion failed

e an Answer for over seven months before Default was entered against him. Mr. Concepcion

ed that he had retained an attorney to file an Answer but the attorney failed to do so. As an

exhiﬁit to his Motion filed on February 11, 2025, Mr. Concepcion presented a Representation

i
Agrc‘elbment which he had entered with the Law offices of John M. Mussetto, LLC to represent him

3

2
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in this matter. There was no indication that the firm ever filed a Notice of Appearance with the
Couft nor requested an extension to Answer. The Court finds that this does not rise to the level

necegsary to set aside the default judgment. Rule 55(c), SCRCP, requires that a party must

estalrsh “good cause” to set aside the entry of default. However, once judgment is entered, default

judgment may only be set aside according to the provisions of Rule 60(b). Because judgment had

beenlentered when these motions were filed, Rule 60(b), and not Rule 55(c}, is applicable. When
appl&ing Rule 60(b), Mr. Concepcion has failed to establish “mistake, inadvertence, surprise or
exaifsable neglect;” new discovered evidence; fraud, misrepresentation, etc. by an adverse party;
void?i judgment; or that the judgment was satisfied, discharged, etc. SCRCP 60(b)(1-5). Mr.
Con?i:i‘epcion argues that during incarceration he did not have access to the law library, had limited
acc !<s to a telephone and relied on his purported counsel. None of these mitigating factors fall
witlln the categories listed in Rule 60(b). Further, Mr. Concepcion clearly had access to the Court
syst¢mn as shown by his filing numerous motions over more than a 2-year period. Similarly, under

the same analysis, even if Rule 55(c) was applicable, Mr. Concepcion has also failed to establish

goofl cause.” Therefore, the Court finds that Mr. Concepcion has failed to establish a basis for

setting aside the entry of Default under Rule 55(c) or Default Judgment under Rule 60(b).
I

0¥200E240220e#3SVYI - SYI1d NOWINOD - ITTIANIIHD - WV 10:0} #1120 §202 - d3T1d ATTYDIINOH1O3

In his Jast Motion filed on August 27, 2025, Mr. Concepcion seeks a dismissal of the action
¢
baselcgl on alleged fraud committed by the Plaintiff during his deposition on July 9, 2024, and again

!
reiterates his incarceration in both New York and South Carolina. The deposition in question was

taken after Mr. Concepcion had been held in default. Mr. Concepcion fails to establish a basis for

dismjssing the action, especially in light of the Court’s ruling validating the Default Judgment

agaifjst him. Thus, this Motion is denied as well.
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Finally, the Court will address Mr. Concepcion’s Motion for Appointment of Guardian Ad

Litem (“GAL”). Mr. Concepcion not only asserts that a GAL should be appointed, but that this is

?

also a basis for setting aside the Default and Default Judgment for the failure of the Court to appoint
i|

one. Rule 17(c), SCRCP, requires the following;
lf
A person imprisoned outside this State shall appear by guardian ad litem in an
action by or against him; but if imprisoned in this State, and not a minor or
:, incompetent, the court may, in its discretion appoint a guardian ad litem ...

A GAL can be appointed upon application of “relative or friend” or by “any party to the
actigh” within 30 days after being served. SCRCP 17(d)(4,6), none of which occurred here. As
confirmed by Mr. Concepcion, at the time of filing his Motion on April 1, 2025, he was imprisoned

in this State and being housed at the Spartanburg Detention Center awaiting sentencing on federal

charges. Based on the holding in McCuen v. McCuen, 348 S.C. 179 (2002), Rule 17 does not

impt;)ise a mandatory requirement for the appointment of a GAL. Although McCuen was an appeal
from' Family Court, the ruling of the Court is very germane to the issue before this Court: “While

the liénguage of Rule 17(c) does not expressly so provide, it is clear from applicable case law that

the 1;1ght to appearance by guardian ad litem is not absolute.” McCuen at 182. The Courts have
founfd that there is a distinction between a party that is limited by infancy or mental deficiency and

the §{physical restraint of imprisonment,” which allows for an imprisoned party to “waive the

appqintment of a guardian ad litem.” Id. (quoting In the Matter of Bishop, 272 S.C. 306, 309

{1979). This possibility of a waiver by an imprisoned party is not limited by the use of the word

“shall” in SCRCP Rule 17. Id. at 184, In Green v. Boney, 233 S.C, 49, 66, the Supreme Court held

tha

=+

A defendant in a civil suit waived his right to appointment of a GAL by filing pleadings with

the Court and failing to raise the issue of the appointment of GAL until the case was called to trial.

!

5t
53
Al

4
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In the case before the Court, Mr. Concepcion was not restrained from availing himself of
the Court system as evidenced by his filing of a Motion to Stay prior to the Default Judgment being
issued, and two additional Motions before filing his Motion for Appointment of a GAL thirty-

{

seven months after he had been served with the Summons and Complaint and six months after

H
t
5

ﬁna];’ judgment had been entered against him. Therefore, the Court finds that Mr. Concepcion
wai iEad his right to the appointment of a GAL during his incarceration in New York and
subsa%quently in South Carolina. No Motion was filed by Mr. Concepcion nor anyone on his behalf,
unti“after the Default Judgment was entered, so this would not be a basis for setting aside or
vacaiting the Default Judgment.

Therefore, Concepcion’s Motions are respectfully denied, and the Court affirms the Default
Judéinent filed on October 2, 2024,
IT IS SO ORDERED.

; E-Signature of Judge Gravely to follow

it}
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P il niar ey

Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion,
defendant, et al

ﬁfase Number: 2022CP2300240

Type: Order/Other
é So Ordered
% s/ Honorable Perry H. Gravely, #2755
|
%Eectronically signed on 2025-10-14 09:21:57 page 6of 6
I
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Motion for Reconsideration, filed October 21, 2025

Document label superimposed on following pages

142



IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
Civil Action No. 2022-CP 23-00240

Ll

DiscoverFresh Foods, Inc., Andrew T. Smart Plaintiffs,

;
V.

L

:

13

LLC., Defendants,

APPENDIX A-15

Jesfﬁs Concepcion, Kendry S. Tavarez, a.k.a Kendry Solange Feliz, and National Risk Solutions,

MOTION TO RECONSIDER ORDER DENYING DEFENDANT'S MOTIONS TO STAY,
MOTION TO VACATE, MOTION TO SET ASIDE DEFAULT JUDGEMENT, MOTION
FOR DISMISSAL, AND MOTION FOR APPOINTMENT OF GUARDIAN AD LITEM

IN THE COURT OF COMMON PLEAS

THIRTEENTH JUDICIAL CIRCUIT

;
STATE OF SOUTH CAROLINA
g.'

i

COUNTY OF GREENVILLE

Civil Action No. 2022-CP 23-00240

DiscoverFresh Foods, Inc., Andrew T. Smart Plaintiffs,
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V.

'
Jestis Concepcién, Kendry S. Tavarez, a.k.a Kendry Solange Feliz, and National Risk Solutions,
LLC Defendants.

i
"

MOTION TO RECONSIDER ORDER DENYING DEFENDANT'S MOTIONS TO STAY,
MOTION TO VACATE, MOTION TO SET ASIDE DEFAULT JUDGEMENT, MOTION FOR
DISMISSAL, AND MOTION FOR APPOINTMENT OF GUARDIAN AD LITEM

Motion for Reconsideration was timely filed. The Court of Common Pleas, Thirteenth Judicial
Circuit entered its Order on October 14, 2025. Concepcion received order via mail on October
16, 2025 (exhibit 2)

Mr. Concepcion’s custodial status: Concepcidn is currently detained at the Spartanburg County
Deténtion Center.

COMES NOW, Defendant Concepcién respectfully moves the Court for Reconsideration on its
ORDER DENYING the MOTIONS referenced above filed October 14, 2025.

3

In S:uppon of this Memorandum, Defendant Concepcion shows the Court as follows: Rule 59 (e).

LAW

0
‘I

A motion under Rule 59 (e) long has been viewed as motion for reconsideration despite the
absence of those words from the rule. Elam v. S.C. Dep't of Transp., 361 S.C. 9, 21, 602 S.E.2d
772, 778 (2004). The purpose of Rule 59 (), SCRCP, to alter or amend the judgment is to
request the trial judge to 'reconsider matters properly encompassed in a decision on the merits.'
Anrnold v. State, 309 S.C. 157, 172-73, 420 S.E. 2d 834, 842 (1992) (quoting Budinich v.
Becion Dickinson and Co., 486 U.S. 196, 200, 108 S. Ct. 1717, 1720, 100 L. Ed. 2d 178, 184
( 19&8) Asaresult,"a party is usually allowed to ask the court to reconsider its decision even if it
means rehashing all or part of an argument prewously presented.” Elam, 362 S.C. at 21, 602 S.E.
2d dt 778-9. Thus, a motion for reconsideration ‘is' "one final chance not only to call the court's

attelihon to a possible misapprehension of an earlier argument, but also revisit a previously
raised argument.”

i
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THE RELEVANT FACTUAL CHRONOLOGY OF EVENTS AND PROCEDURAL
HISTORY

August 8, 2021, Concepcion was detained for an unrelated criminal matter,

August 13, 2021, GCSO issued and served a search warrant on allegations made by A. Smart
that are identical to his complaint.

Sepi:;amber 9, 2021, Concepcién was granted bail on the unrelated criminal matter,

Jn

I
Sepiember 27, 2021, GCSO issued an arrest warrant based on A. Smart's allegations and the
SDNY in the unrelated criminal matter submitted an application to have the Court revoke
Concepcion's bail.

4
A

October 4, 2021, Due to an Affidavit the Plaintiff submitted to the Court in support of revoking
Concepcion's bail, the court revoked Concepcion's bail, essentially interlocking the unrelated
case?in NY and the criminal investigation that parallels this civil action in S.C.

January 18, 2022, the Verified Summons and Complaint was filed in this civil matter.

March 9, 2022, Concepcién was served the Summons and Complaint.
i

Mmﬁh 17, 2022, Defendants Concepci6n, Tavarez, and NRS (collectively) retained the services
of Mussetto and Colén, to represent and respond with a Motion to Stay due to the parallel
crimiinal investigation in S.C. on Concepci6n, Tavarez and NRS, and due to the bail that was
revoked in the unrelated criminal case in the SDNY in relation to the Plaintiff's identical
alleé‘ntion. On March 18, 2022, Attonery Col6n texted Defendant Tavarez confirming the notice
was/ent to the court. On April 8, 2022, Defendant Concepcidn's responsive pleading was due
(although Mussetto did contact Ms. Timmons, he never formally appeared or submitted the
Motion to Stay, he went 'radio silent' as of today as per Ms. Timmons and confirmed by
Concepci6n). In 2022 and in 2023, Concepcién was placed in a Special Housing Unit, and again
for six months from March of 2024 until late September of 2024. No legal library, two phone
calls'a month. This does not include the multiple national lock downs, facility lock downs due to
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security issues and COVID quarantines from August 2021 through the end of 2023 (the facility
lock downs can be confirmed online). Access to the court should go both ways. I am asked why I
did not reach out for more than six months after the judgment was entered. I believe I just
explained. Now why did the court not respond to my letters or motions?

October 19, 2022, The Plaintiff filed an Affidavit in Support for a Motion for Default due to the
Defendant‘s failing to "appear, plead, or otherwise respond to the Complaint within the time
allqwed“

3
Octdber 25, 2022, The Honorable Letitia Verdin issued an Order of Default due to Defendant
Concepcitn failing "to file a timely response to the complaint," and “as of today, Defendants
Tavarez, NRS, and Concepcion have not responded to the Complaint. "

June 7, 2023, Concepcion, after default was entered, submitted a motion to Stay. (Motion was
never addressed).

October 11, 2023, Concepcién and Tavarez were indicted on related Federal Criminal Charges
that mirrors the cml case.)

October 23, 2023, Concepeitn submitted a motion to Stay clearly stating the "civil case at-hand
shoHld be stayed pending disposition of the underlymg pending criminal prosecution, as the
issues discussed in both are identical” and the tresponsive pleadings could interfere with my
coniatltutlonal rights, (Motion was never addresséd)

October 2, 2024, Honorable G.D. Morgan entered the Final Default Judgement against the
T mehmng Defendants,

Febiuary 11, 2025, Concepcién submitted a Motion to Stay and Vacate Default Judgment.

Apr%l 1, 2025, Concepcitn submitted a Motion to Appointment of Guardian AD LITEM.

H

April 21, 2025, Concepcion was never afforded a hearing on the motions submitted June 7, 2023,
and Octoher 23, 2023, before the Final Defauit Judgement entered. The court ordered an in-
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peréon hearing be scheduled for July 21, 2025. The hearing was continued until a Writ
reqtiesting my appearance was submitted.

i
i
Octféber 6, 2025, All pending Motions were heard.

SUMMARY OF ARGUMENT

Prior to the Default being Entered on October 25, 2022, The Court erred in not assessing if
Defendant Concepcion, who was detained at the time out of state, had representation, was
indigent, was in need of a GAL, knew he could be assigned a GAL, or made a conscientious
decision of not wanting one.

The Court failed to consider the Motions to Stay submitted prior to the Final Judgment that

addrtssed his Fifth Amendment concerns regarding the criminal case in N, the parallel criminal

?shgatlon that started in August of 2021, the related civil case that started January of 2022,
the related federal indictment in SC on October 11,2023,

?t

i

nleli Court should have considered the request made by counsel for Defendant Mahon for
apppintment of a GAL. As stated in the October 6, 2025 hearing, a request for appointment of a
GAL was made by counsel Andy Armold, and the counsel for the Plaintiff stated she was not
appﬁsed to the idea, but her concern was who would pay for it. I ask this court to reconsider my
Motions by appying Rule 59(e), so we may revisit the record, rules, statues, provisions, and
arguments to find explicit examples on why the Final Judgment should be Stayed, Vacated, and
Set Aside.

ARGUMENTS
I. MOTION FOR APPOINTMENT OF GAL Law

h
RULE 17 (c): A person imprisoned outside this State shall appear by guardlan ad litem in an
acthn by or against him; but if imprisoned: in this State, and not a minor or incompetent, the
courl: may, in its discretion, appoint a guardian ad:litem or order him to be brought personally to
the thial to testify in accordance with Rule 43 (a).

1

r

i
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rl
i
Respectfully, allow me to do a brief assesment on the cases the Court cited in its Order and
found to be germane to my case.

McCuen v. McCuen, 348 S.C. 179 (2002), the Court ruled against McCuen's request and
considered that she waived her right to be appointed 2 GAL because she "was represented by
counsel at all stages of these proceedings”. Notably, the wife appeared through her counsel prior
to the final hearing and while she was incarcerated, but failed to move the Court for appointment
of a guardian ad litem until the day of the final hearing.

In the Matter of Bishop, 272 S.C. 306, 309 (1979), the petitioner was an attorney himself who
appeared and responded on his own behalf The presumption being he is knowledgeable of the
Law, Rules, Provisions, and Statutes.

i
Greén v. Boney, 233 S.C. 49, 66, had counsel, "his able counsel, with full knowledge of the
, filed answers and counterclaim and raised no question about a guardian ad litem until the
eveipf tnal "
i;

The common denominator for these cases is that all had competent counsel who represented
them through their entire proceeding, were familiar with the Satutes, and made informed
decisions.

[
5

I believe an appropriate and applicable example to my position is Gossett v. Gilliam, 452 S.E. 2d
6, 317, S.C. 82 (S8.C. App. 1995), a forefeiture civil action (which makes this even more similar
to my case) where the Court denied the appointment of a GAL due to the petitioner already being
represented by an attorney. Quoting Gossett V. Gilliam, " While we agree with the trial judge
that! Rule 17(c) does not mandate the appointment of a.guardian ad litem for an in-state prisoner
g:d as a defendant in a civil action, we note that, as recognized in the last portion Rule 17(c),

the prisoner's nghts must be protected through alternate procedures.” No alternate procedure was
evelin considered in my case let alone assigning a GAL. "The court should evaluate whether a
guann ad litem is essential for the protectlon of .the incarcerated defendant's rights under the
ular circumstances of the pending actlon.  Additionally, where the prisoner is represented by

tent counsel, the appointment of a guardian ad litem would be superfluous.” The theme of
havpg counsel is made famous because the cases the court referenced, including this case that I
am citing, all used as a base line the fact that they had representation. I ask the court to use this
as a base line when reconsidering my position, not just the idea that I may have implicitly waived
my rights to an appointment by waiting so long to request for one. I am not an attorney. This
court is holding me to the same standards as if 1 were one. This court is aware of the
circumstances regarding the attorneys I hired. I did not know I had a right to a GAL. Another
noteworthy case would be Cobb v.Garlington (317 S.C. 86), 100 S.C. 51, 84 S.E. 302 (1915). (an
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incarcerated defendant waived his right to the appointment of a guardian ad litem where counsel
of his own choosing appeared for him). Again, never happened in this case. Quoting Gossett,
"where an adverse judgement against a prisoner will affect present or future property right, the
court should ensure either that a guardian ad litem is appointed or the inmate is at least brought
to court prior to the entry of a default judgment against him for determination of whether a
guardian ad litem is essential for the protection of the prisoner's rights. The spirit of the law
demands no less". At the time of the default judgment hearing, Gilliam had counsel and thus,
there was no need to appoint a guardian ad litem, Did the court consider any of the
afofementioned at any stage of the action against me?
Rulg 17(c) Editors' Notes you will find Rule 17(c) narrows existing practice by providing for a
ad litem only when the person is imprisoned outside of the State. Thus in the most
common civil cases involving pnsoners, post conviction relief proceedings, a guardian would not
be x:equlred for an in-state prisoner who is normally represented by appomted or retained
counsel; but the court has the discretion to appoint a guardian for an in-state prisoner.

Ordinarily, the inmate should be brought before the trial court prior to the decision of a guardian
ad litem (GAL) in order for the court to adjudicate the inmate's indigency status, and allow the
trial:judge to assess the particular inmate's needs on an individual basis; if no GAL is appointed,
then arrangements must be made to ensure the inmate's presence at the trial on the merits. Ex
parts Foster (S.C. 2002) 350 S.C. 238, 565.S.E. 2d 290.

"
Thecourt never assessed the needs of Conoepclén Does this rise to the level of Rule 60(a) for
overmght or 60(b)(1) a mistake, inadvertence; surprise or excusable neglect? Or did the Court err
(“m:stake"), 60(b) 1, by not protecting my interests from the Entry of Default on October 25,
202? to the Final Order on October 2, 2024 when it rubber stamped the Order and Judgment? I
pray jthe court will remedy this by recons:denng its Order and vacate the judgment and appoint a
G
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o
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2. MOTION TO STAY

I respectfully ask the court to reconsider its Order in denying my Motion for a Stay due to not
establishing a basis and not citing any authority for such a stay.
1

In my Motion to Stay filed on October 23, 2023 (see exhibit 1), I specifically stated in line one,
"I believe that this civil case at hand should be Stayed pending disposition of the underlying
pending criminal prosecution, as the issues in-both are identical". Line two refers to my
r&sgpnsive pleadings in that this action could:interfere with my constitutional right.
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In A;lexxs Warren, ET AL. v. Rosstrans and Semc&, LLC d/b/a, civil action no. 18-7599 section
D (3) United States District Court Eastern District of Louisiana, states, "in determining to stay a
civil ;acuon in the face of a parallel criminal proceedmg, the courts generally consider 1.) The
overlap between the civil and criminal case..." The investigation and search warrant at the
Con pclon residence was issued in August of 2021, and the atrest warrant for Concepcion was
issued in September of 2021, all prior to the civil matter basically tying our hands, Mr. Smart
submiitted an Affidavit in support of revoking my bail in the unrelated criminal matter in NY
esselmally interlocking all the cases back in October of 2022. I was no longer detained in NY
because of the SDNY matter, I was now detained because the bail was revoked due to Smart's
identical allegation. The Federal Indictment was filed on October 11, 2023. Three of the four
defendants were being investigated, Concepcion, Tavarez, and NRS.

In the cited case no party requested a stay. The court took it upon itself to do so and found that it
was in the best interest of the parties. The court was primarily concerned with protecting Fifth
Amendment rights.

The 'goal of hiring the attorney Mr. Mussetfo-was to -submit the Motion to Stay before the
pleadings were due and to explain that this-case wis based on Fraudulent allegations, The court
was mformed by counsel for the Plaintiff before the order for Default was issued on October 25,
2022 about the pending parallel criminal mvesuganon and the court did not act. Not ruling on
my otlon to Stay back in October'23, 2023; it;érred in-not moving to Stay the proceedings for
the remaining Defendants in the civil action.. Currently, the case is still under investigation,
althquh the federal indictment was dropped for Tavarez who is a principal in this matter. [ am
still gn the process of reviewing thousands of pages of communications and reports. Under rule
60(a 1, was this an oversight or under 60(b)1, I believe it raises to the level of a mistake.

MOTION TO DISMISS ACTION DUE TO FRAUD UPON THE COURT

I respectfully ask the court to reconsider its decision to denying the Motion to Dismiss the action
under Rule 60(b)3. Smart knowingly filed a claim that is based on falsehoods and has destroyed
evidence to cover up his scheme to defraud the court. The July 29, 2024 deposition is basically a
confession of his fraud. Yes, there is also perjury but the most important part is that he admitted
to hi% own mendacity. .

ss

P
Y

Showing conscious wrong, doing what can-bé:propérly be characterized as a deliberate scheme
to djfnud before relief from final:judgment; is inappropriate. Whitney v. Forbes (1985) 7th Cir.
! |
h
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Thlihmtter does not only concern private pariics: Thers &e issnes of great moment to the public.
I
it

Tampering with the administration of justice in the manner indisputably shown here involves far
more than an injury to a few litigants. It is a wrong against this Court, the authorities, insurance
company, bank, IRS, and institutions in which fraud cannot complacently be tolerated.

The public welfare demands that the agencies of public justice be not so impotent that they must
always be mute and helpless victims of deception and fraud.

Before ruling on this Motion, I respectfully ask the court to conduct a fact finding session to help
the court determine if the Plaintiff and counsel for the Plaintiff committed Fraud Upon the Court
by q\lbnumng a renewed Motion for Default on. September 19, 2024, and for his continued
prosgcution of this matter knowing he has confessed,

i .
arFOIVRERECL Ve

THE!REFORE 1 pray the Court grants the. bfiouons and correct the errors of not rulmg on the
Motions previously submitted that caused so much harm. Mistakes were made, and i 1gnonng and
not cﬁrrectmg those mistakes would be an injustice. Allow me to join this action, assign a GAL,
Set As1de the Judgment and let the truth prevail. 'The duty with this court encompasses not only
the avoidance of error before it occurs, but the correction of error that may have occurred earlier
in a proceeding.’ Carlisle v. United States, 517 U.S. 416, 437 (1996).

Respectfully submitted,

J‘eSc:C pOL1CePO'O la)

Jesus Concepclon
Sparinnburg County Detention Center

)
Keﬂdry “Tavarez

W itchell Sprms,ﬂoui'f‘
rm_pssvulllf SC 2968 )
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1

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘-j Groem ) JUDICIAL CIRCUIT
COUNTY oF  Greenville )
) CASENO.: 2022 _cp. 230 0240
) )
Discovery Fresh Foods ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. )
Jesus Concepcion ;
Defendant. ) .
Plaintiff’s Attorney: Dcf?g t's Attorney:
Sarah Timmons, Esq. | Bar No. ?Sy'i‘.‘;""' dage , Bar No
Address: Address:
P.O{Box 9583 Greenvile SC 29604 . )
Phoné; (864) 230-8800 Fax Phone: Fax
E-mail: Other: E-mail: Other:

[IMOTION HEARING REQUESTED (attach written, motion and complete SECTIONS 1 and II)
[ MOTION, NO HEARING REQUESTED (complete SECTIONS H and IIT)

[ JPROPOSED ORDER/CONSENT ORDER (coitiplet SECTIONS II and TIT)
k‘

! SECTION I: Hearing Information
Nature of Motion: Fb r ﬂ\e CoNSIALrcctini_.
Estimijted Time Needed: Court Reporter Needed: [ IYES/] |NO

; SECTION II: Motion/Order Type
ritten motion attached
[[JForm Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

'ipg:ﬁc Crncercon - (')(‘lanr 21,2025
Signature of Attorney for [ ] Plaintiff 1] Defendant Date submitted

, & 5‘ SECTION III: Motion Fee .
MID-AMOUNT: $
] EXEMPT: [ Rule to Show Cause in Child or Spousal Support

{check reason) [] Domestic Abuse or Abuse and Neglect

1 [] Indigent Status ] State Agency-v. Indigent Party
[] Sexually Violent Predator Act Post-Conviction Relief
: ] Motion for Stay in Bankrup
[_] Motion for Publication____. I Motion for Execution (Rule 69, SCRCP)
(] Proposed oider submitted at tequest of the court; or,

reduced to writifig'fron'ifition made ih opén court per judge’s instructions

it T e ot 8

|
|
|
|

Name of Court Reporters -~
[] Other: D
f JUDGE’S SECTION T
(] Mdtion Fee to be paid upon filing of the attached | JUDGE CODE
| order.
[[] Other: Date: , 20
CLERK’S VERIFICATION

;"?dby: IL? Date Filed: o l&” 2095

MOTION FEE COLLECTED: $__ 5, 5
|_] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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Order denying reconsideration, entered October 30, 2025

Documernt hbel,suﬁéﬁii;péseﬂ on following pages
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" FORM 4 -
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Greenville
IN THE COURT OF COMMON PLEAS CASENO. 2022CP2300240
DiscoverFresh Foods Inc Jesus Concepcion et al
PLAINTIFF(S) DEFENDANT(S)

i DISPOSITION T¥PE (CHECK ONE)
i |:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
. DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.,
D ACTION DISMISSED (CHECK REASON}: D Rule 12(b), SCRCP; El Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);
D Other
[:] ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP; |:| Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

|:] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Affirmed; I:l Reversed; D Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS 'ORDERED AND ADJUDGED: I:l See attached order (formal order to follow)|v/| . Statement of Judgment

by the Court:
Please see page 2. L et

L1010

!

ORDER INFORMATION
This order [v] ends [_] does not end the case. See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/29/2025 .

~

Kendry Solange Feliz

Kendry S Tavarez

National Risk Solutions LLC

Jesus Concepcion for Jesus Concepcion

Jesus Concepcion for Jesus Concepcion
{.

0" oo . t
i :

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 10f2
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Court Reporter:
E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's

entering of the date of judgment above is not required in those counties, The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP. ’

This matter comes before the Court by way of Defendant Concepcion's Motion for
Reconsideration ("the Motion") of the Order fiied on October 14, 2025. The Motion was
filed on October 21, 2025. After review of the record and consideration of the arguments
presented in Defendant’s Motion, the Court finds that no basis has been presented to
Alter or Amend the October 14, 2025 Order as all matters that were raised in the Motion
were considered in the October 14, 2025 Order. Therefore, Defendant’s Motion is
denied. Further, the Court has determlned that no additional hearing or oral argument
was needed to address this Motion.

It ls{So Ordered.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Greenville Common Pleas \

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al
Case Number: 2022CP2300240

Type: Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755

Electronically signed on 2025-10-29 17:08:29 page 30of 3
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