STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from York County

John C. Hayes, III, Circuit Court Judge

Appellate Case No. 2013-002411

Indictment Nos. 1998-GS-46-2847; 2849; 2850; 2851; 2852

THE STATE,

Respondent,

};@M@gw@

DEC 1 3 2013

Appellant 5@ GG&S’E of A@Q&&QS

ANTONIO GORDON,

Motion to Dismiss Appeal as Untimely and/or Clarify Status of “Initial Pro Se Brief
of Appellant”

The Respondent makes a Motion to Dismiss the appeal from Antonio Gordon from a
denial of a pro se petition for writ of habeas corpus filed on October 10, 2013 and allegedly
received by the Appellant on October 16, 2013 according to the November 24, 2013 notice of

appeal. Respondent submits the service of the any notice was untimely, assuming arguendo that



the Office of the Attorney General or Salley W. Elliott was proper service. [Upon information
and belief, neither Senior Assistant Attorney General Elliott nor the Office of the Attorney

General represented the Respondent in the lower court in this proceeding.].

THE APPEAL MUST BE DISMISSED DUE TO LACK OF TIMELY SERVICE
OF A NOTICE OF APPEAL AND PROOF OF SERVICE.

According to SCACR Rule 203(b)(2) a notice of appeal from a matter in the Court of
General Sessions must be served within 10 days after receipt of written notice of the entry of
the order or judgment. [by October 26, 201 3).! According to the pro se notice of appeal, Gordon
received the October 10, 2013 Order on October 16, 2013, but failed to serve any potential
respondent with a notice of appeal until November 24, 2013. His attempted service was untimely
and the appeal must be dismissed. The failure to serve the notice of appeal timely within the

period demanded by Rule 203 is jurisdictional and the appeal must be dismissed. Elam v. South

Carolina Department _of Transportation, 361 S.C. 9, 602 S.E.2d (2004).

Status of Initial Pro Se Brief of Appellant

The Office of the Attorney General received a Pro Se Brief of Appellant dated November
5, 2013 on November 8, 2013. [copy attached]. Respondent notes that the pro se brief was served

upon this Office without any designation of matter or on November 5, 2013 included or

received as required by SCACR Rule 209.

! Even if a 30 day period is applied under Rule 203 (b)(1), service of the notice of appeal was not timely because it
was not served by November 16, 2013 and shouid still be dismissed. However, it has no applicability because it
arose from the Court of General Sessions.



Respondent submits that the Initial Brief of Appellant is deficient under the Rules of this
Court and should be struck with leave to revise and file consistent with the Rule of this Court

should this Court allow the appeal from an untimely and improperly served notice of appeal.
WHEREFORE, Respondent has made these motions.

Respectfully submitted,
ALAN WILSON

Attorney General

JOHN W. McINTOSH

Chief Deputy Attorney General
DONALD J. ZELENKA
Senior Assistant Depﬁty Attorney General

S.C. Bar #5758

ATTORNEYS FOR RESPONDENT

ﬂ%//

J Zelenka

. Box 11549
Columbia, SC 29211

December 13, 2013



ATTACHMENT

“INITIAL PRO SE BRIEF dated November 5, 2013
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from York County
John C. Hayes, 111, Circuit Court Judge

Appellate Case No. 2013-002411
Indictment Nos. 1998-GS-46-2847; 2849; 2850; 2851; 2852

THE STATE, Respondent,

ANTONIO GORDON, Appellant

CERTIFICATE OF SERVICE

I, Donald J. Zelenka, hereby certify that I have served Respondent’s Motion to.Dismiss
Appeal Clarify Status of “Initial Pro Se Brief of Appellant” on:

Antonio Gordon, #259798
Evans Correctional Institution
610 Highway 9 West
Bennettsville, SC 29512

by depositing a copies in the United States Mail thi

<

%f{/ ember, 2013.

(=

£e5

DONAILD( ELENKA

Seni istant Deputy Attorney General



REMBERT C. DENNIS BUILDING

ALAN WILSON
ATTORNEY GENERAL

December 13, 2013

Honorable Jenny A. Kitchings "
Clerk, South Carolina Court of Appeals '
P. O. Box 11629

Columbia, SC 29211

Re: The State v. Antonio Gordon
Appellate Case No. 2013-002411

Dear Ms. Kitchings:

Enciosed please find the original and six (6) copies of a Motion to Dismiss Appeal as
Untimely and/or clarify Status of “Initial Pro Se Brief of Appellant” in the above-captioned matter
for filing in your office. By copy of this letter, I am serving Appellant with same.

Sincerely,

Lleey/’/

Legal Assistant to’Donald J. Zele

&

7y

Senior Assistant Deputy Attorney General .

/1bb
Enclosure

cc: Antonio Gordon, #259798

o POST OFFICE BOX 11549

~—

E@Ff’%?’!‘ir@%
BEC 1 3 2013

S0 Court of Appeals

o COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 o FACSIMILE 803-253-6283




