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II.

I1I.

STATEMENT OF ISSUES ON APPEAL

DID THE SUMMARY DECISION FORMS UTILIZED BY THE PLANNING
COMMISSION FAIL TO ARTICULATE DISCERNABLE GROUNDS FOR DENYING
A SUBDIVISION APPLICATION IN VIOLATION OF § 6-29-1150(B) AND PREVENT
A MEANINGFUL REVIEW OF THE DECISIONS AS REQUIRED UNDER THIS
COURT’S PRECEDENT?

DID THE CIRCUIT COURT ERR IN DECIDING THE PLANNING COMMISSION’S
DECISIONS WERE SUPPORTED BY EVIDENCE WHEN THERE WAS NO
COMPETENT, SUBSTANTIAL AND MATERIAL EVIDENCE IN THE RECORD,
RENDERING THE COMMISSION’S DECISIONS ARBITRARY AND CAPRICIOUS?

DID THE COMMISSION’S RELIANCE ON “DENSITY” AND “INFRASTRUCTURE”
CONTRADICT THE UNDISPUTED RECORD OF ZONING COMPLIANCE SUCH
THAT THE FINDINGS LACKED EVIDENTIARY SUPPORT?





STATEMENT OF THE CASE

This is an appeal from a decision of the Anderson County Planning Commission denying
Appellant’s Subdivision Plat Application (“Application’’) concerning a project that Appellant was
developing in Anderson County known as “Lake Highlands” (“the Project”). On two occasions,
May 13, 2025, and September 9, 2025, Respondent denied the Application.

On June 10, 2025, Appellant filed its initial Notice of Appeal and Request for Pre-litigation
Mediation in the Circuit Court related to the May 13, 2025, decision. The appeal to the Circuit
Court was made pursuant to S.C. Code Ann. § 6-29-1150(D). Respondent filed and served it
response to the Notice of Appeal on July 16, 2025.

Because Appellant requested mediation pursuant to S.C. Code Ann. § 6-29-1155, a
mediation conference was conducted. Following the mediation conference, the Application came
back before the Planning Commission on September 9, 2025. The Commission again denied
Appellant’s Application.

On October 9, 2025 Appellant amended its Notice of Appeal in the Circuit Court to include
its appeal of the September 9, 2025 decision. Respondent filed its response to the amended Notice
of Appeal on November 7, 2025.

A hearing was conducted in the Circuit Court on November 10, 2025. The Circuit Court
heard arguments and took the matter under advisement. On November 25, 2025, the Circuit Court
issued an Order denying the appeal. On December 5, 2025, Appellant filed its Motion to Reconsider
the Circuit Court’s Order pursuant to Rule 59(e), SCRCP. The Circuit Court denied Appellant’s
Motion to Reconsider on December 8, 2025. Appellant filed its Notice of Appeal to this Court on

January 5, 2026.





STANDARD OF REVIEW

Findings of fact by a planning commission must be treated in the same manner as a finding
of fact by a jury. S.C. Code Ann. § 6-29-840; Alliance to Preserve the Old White Horse Road
Corridor, 2026 WL 1017527 (S.C. Ct. App. April 15, 2026). However, the deferential standard of
review in an appeal from a planning commission is not a mandate for a court to rubber-stamp an
arbitrary decision. This deference is contingent upon the existence of competent, substantial
evidence in the record. See Wyndham Enterprises, LLC v. City of North Augusta, 401 S.C. 144,
735 S.E.2d 659 (Ct. App. 2012). A decision that lacks such evidentiary support, or is otherwise
arbitrary, capricious, or characterized by an abuse of discretion, constitutes an error of law and must
be reversed. Restaurant Row Assocs. v. Horry County, 335 S.C. 209, 216, 516 S.E.2d 442, 446
(1999); Grays Hill Baptist Church v. Beaufort County, 431 S.C. 630, 637, 850 S.E.2d 29, 33 (2020).

The South Carolina Local Government Comprehensive Planning Enabling Act requires the
Commission to document the specific grounds for approval or disapproval in the public record. S.C.
Code Ann. § 6-29-1150(B). As recently clarified in Alliance to Preserve the Old White Horse Road
Corridor, LLC v. RP&L, LLC, a record that fails to provide discernible grounds for the
Commission’s action—thereby preventing a reviewing court from "understand[ing] the Planning
Commission's [decision] in light of the evidence before it" is legally insufficient. 2026 WL

1017527 at *4.





ARGUMENT
The decisions of the Planning Commission and the Order of the Circuit Court should be
reversed because the Planning Commission decisions were arbitrary, capricious and unsupported
by any evidence in the record. Moreover, those decisions were communicated to the Appellant in
a summary fashion, with no findings of fact, and the decisions provided Appellant with no
meaningful guidance as to how its development could be approved in the future. These deficiencies

violate the requirements of South Carolina statutes and a recent decision of this Court.

A. STATEMENT OF FACTS

Appellant Falcon Real Estate Lending LLC contracted to purchase 74.18 acres of property
in Anderson County for purposes of creating 100 new home sites. The property in question is zoned
R-20. The R-20 zoning classification provides for a minimum 20,000 square foot lot size. The
surrounding land use, as noted by the Planning Commission’s Staff’s Report, is residential (R-20)
and some commercial (C-2). (Record at ).

Falcon hired qualified design professionals to prepare the plat in strict accordance with the
R-20 zoning requirements. There is nothing in the record that disputes that the design as proposed
is 100% in compliance with the zoning laws and regulations of Anderson County. In fact, the lot
sizes exceed the minimum lot sizes for R-20 zoned properties. (Record at  , Planning
Commission transcript May 13, 2025, at 23).

The Zoning Administrator, Mr. Youmans, presented the project to the Planning Commission
at both hearings and stated that the project met the requirements for Chapter 48 zoning for zoned
properties in Anderson County. (Record at |, May 13 transcript at 22, September 9 transcript

at 25). For purposes of this appeal, the Court should assume that the project in questions complied
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in every way with the requirements of zoning and land use in Anderson County. Yet, for reasons
that were never clearly communicated to the developer, the Planning Commission twice denied the
Application.

The reasons for denial were communicated in a vague and inconsistent manner on two
check—the-box forms and via a letter that was inconsistent with the motions to deny the
applications. The decisions themselves were without factual basis and were arbitrary and
capricious. Moreover, while the developer presented substantial evidence backed by expert
analysis and opinion by design professionals and a traffic engineer as well as the expertise of the
Planning Commission’s professional staff, the only contrary “evidence” that could possibly support
the Commission’s decisions consisted of anecdotes, speculation, personal feelings, and opinions of
lay people who appeared at the hearings to protest the development. Plainly, the Commission
ignored its own rules, ignored its statutory duties and even ignored its own expert staff. In short,
the Commission bowed to public outcry while ignoring the facts and the law.

The record shows that this property, owned by Lila Wermager, first came before the
Planning Commission on November 12, 2024, at the request of a different developer to rezone it
from R-20 to IZD zoning for a 215-home project. The Planning Commission denied the rezoning
request with Commissioners expressing a desire to honor the existing R-20 zoning. “I think it is
incumbent upon us to respect that as it was originally zoned ... I have strong beliefs that these
families, they invested in their homes and communities based on this being R-20. And I think its
important for me to honor that.” (Record at | transcript of November 12, 2024 meeting, p.

22)\.

I At the Circuit Court hearing, Planning Commission counsel objected to the introduction of the

November 12, 2024, transcript as irrelevant. Counsel did not obtain a ruling on that motion,

however, and apparently waived the objection. In issuing his decision, the Circuit Judge stated
-5-





Thereafter, Falcon Real Estate Lending LLC contracted for the property and undertook
substantial pre-development work including commissioning a traffic study that was completed in
March 2025 (Record at ) and the design of a 100-lot subdivision complying with R-20 zoning.
Prior to Falcon’s first Planning Commission hearing on the Application, the Anderson Roads and
Bridges Department issued a memorandum concerning its review of the traffic study commissioned
by Appellant. The Roads and Bridges Department’s memorandum states that the Stantec
Consulting Services, Inc. Traffic Impact Study was conducted per the requirements of Anderson
County and noted that the levels of service for all movements at the study intersections were
acceptable. The memorandum noted that a left turn lane was warranted at the proposed access on
Nunnally Road and a right turn lane on the I-85 on-ramp at Nunnally was also warranted but it
recommended that to avoid driver confusion, the right turn lane should not be included. The Roads
and Bridges Department also stated that the developer would be required to improve Nunnally Road
to collector road design standards. (Recordat ). At both public hearings, the developer and
the developer’s design engineer reaffirmed that the developer would undertake the road
improvements that were spelled out in the Road and Bridge memorandum.

The Application came to the Planning Commission for the first public hearing on May 13,
2025. Notably, the developer and its engineer presented the project as a “by-right” R-20 zoned
project coupled with road improvements, sewer service and all applicable utilities. The Planning
Commission also received a letter from Anderson County School District 4 saying that the district
could accommodate the students. The developer spoke and described homes that would be

constructed in the $700,000+ range. The Zoning Administrator stated that the project met the

“The parties submitted transcripts of the public hearings and other application documentation for
review. After review of the materials submitted, the Court finds that the Anderson County Planning
Commission had some evidence to support their decision ... .”
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requirements of the zoning law, as previously noted, and the County Roads and Bridges Department
employee noted that the traffic study was conducted per County requirements, that levels of service
were acceptable and discussed the developer’s planned improvements. (Record ,  transcript of
hearing p. 21). The design engineer noted that lot sizes in the designed subdivision were larger
than the minimum sizes required by R-20 and thus the subdivision was less dense than what was

allowed by the Zoning Ordinance. (Record at , hearing transcript at 23). The engineer also

noted that the development would be served by sewer (/d.) and that the environment would be
protected with a 45-foot natural buffer off the on-site streams. (/d.). In short, the Project met all
objective criteria and should have been approved.

A number of citizens spoke at the May 2025 Planning Commission hearing. Their
generalized concerns were largely irrelevant and wholly unsupported by facts. The following are

representative comments in the record:

o “A huge sound barrier” is needed because of current [-85 noise (Record at "
hearing at 27).
o Without factual basis, a citizen opined that the project was “in direct conflict with

the County’s land development plan, expressing concerns regarding preservation
of “natural and scenic features” and avoiding undue concentration of population
in schools. (Record at _, hearing at 27).

o The “road has already crumbled.” (Record at  , hearing at 28).

o Noise levels will increase during construction. (/d.)

o A citizen expressed bias toward developers in general and speculated that
“developer takes its profits back to corporate headquarters while we, as
taxpayers, are required to fix the roads they broke.” (Record at |, hearing at
28).

o A speaker opined that the County should require a 100-foot riparian barrier at the
creek, without any justification under the land development rules. (/d.)

o “The developer will have little regard for the surrounding area and changes this
area forever.” (Record at _ , hearing at 29).

o A speaker falsely stated that the project developer is the same one who sought
the earlier rezoning (Record at _ , hearing at 29) and that the intent was to
build starter homes (Record at ___, hearing at 30). Both of these statements were
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directly contradicted by testimony in the record.

Another speaker sought to impose requirements of a County Ordinance that had
not yet passed second reading. (Record at | hearing at 30).

A speaker stated without support that the development would “double the
number of homes relying on Nunnally Road. (Record at | hearing at 31).
The same speaker criticized the data in the Traffic Impact Study as “outdated”
and “misleading”, all without any factual evidence or other foundation. (/d.)

A speaker speculated that other approved but unbuilt developments will impact
the schools and asserted that Anderson County School District 4 needs additional
funding, concerns that are both contradicted by the School District itself and
irrelevant to the Planning Commission’s decision. (Record at ___, hearing at 32).
A speaker stated that the development “is way too dense for that area” (Record
at __ , hearing at 33).

While another recommended that the density should be one house per acre
instead of R-20, ignoring that not only does the project provide less density than
the R-20 requirements, but also seeking to subvert the will of County Council
which has already zoned the property at density levels it deemed appropriate.
(Record at ___, hearing at 34).

Finally, a speaker referred to development, generally, as “cancer.” (/d.)

Commissioner Jane Jones made a motion to deny the Application:

I make a motion to deny the project. My reasons being that the people that
live there, I respect their concerns and understand their concerns about the
rapid development, and I just want them to feel like the integrity of their
neighborhood is being protected.

This statement demonstrates bias in favor of current landowners at the expense of the rights
of the developer and the owner, Mrs. Wermager. The rights of the existing landowners must be
balanced with the rights of the applicant. The Planning Commission voted to deny the Application.

The decision was communicated on a preprinted form and the reasons for the denial are discussed

With the initial notice of appeal to the Circuit Court of the Planning Commission’s May
decision, Falcon filed a request for mediation. Falcon mediated with the Planning Commission,

and the Application was resubmitted following mediation. On September 9, 2025, the Application
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came for another hearing before the Planning Commission. The Planning Commission staff
presented the project consistently with its presentation to the initial March hearing and the County
Roads and Bridges representative discussed the project. The developer’s representative testified at
length regarding the benefits of the project to the County including the utilization of the newly
installed sewer services in the area, the property tax revenue that would flow from the homes and
the degree to which Falcon intended to improve roads. The developer addressed the Planning
Commission’s and citizens’ comments from the May hearing in detail. (Record on appeal, pp.
September hearing at 26 — 29). When citizens were allowed to comment on the project, they made
many of the same lay opinions, speculations and irrelevant comments as the Commission heard in
May.

o Lay opinions as to what SCDOT would allow regarding design of the road
improvements (Record, p. ___, hearing at 30).

o Lay residents repeated their May comments regarding “doubling the number of
homes using Nunnally Road” (Record, p. _, hearing, p. 31) and critiquing the
engineer’s traffic analysis as “flawed and incomplete.” (Record, p. _, hearing,
p- 32).

o A resident critiqued the County Council for zoning the property as R-20 (Record,
p. __, hearing, p. 33) notwithstanding that surrounding properties were also
zoned R-20.

o A speaker incorrectly stated that the project should be denied under the recently
enacted moratorium which did not apply to this “grandfathered” project.
(Record, p. ___, hearing, p. 34).

J Residents speculated that the development added risk liability on the County
(Record, p. ___, hearing at 36) and that the County would be left to repair the
road bridge called for in the plan. (Record, p. __, hearing, p. 38).

o A speaker repeated her opinion from May that the riparian buffer ought to be 100
feet without providing any authority for this opinion. (/d.)

Prior to the vote, two Planning Commission members stated that density was a concern,
notwithstanding that the subdivision complied with R-20 density requirements and in fact was less

dense than allowed. (Record, p. _ , hearing at 39). Commissioner Jane Jones made a motion to
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deny the project based on “the inability of the infrastructure to sustain this many houses.” This
motion was made notwithstanding the fact that the number of homes that were planned in the
application was well under the number of homes that would be allowed under the existing R-20
zoning. (Record, p.  , hearing at 40). There was no further discussion in the Commission’s
deliberations and the motion to deny carried 5 to 1.

The Planning Commission communicated the decisions in writing two ways. The first
communication used the pre-printed form previously used in May. For unknown reasons, however,
a letter was also issued from the Zoning Administrator to the developer on October 2, 2025, that
stated that the Planning Commission made a motion to deny the plat “for the following reasons.”
(Record, p. ) The asserted grounds contained in the three written decisions of the Planning

Commission in May and September follow:

May 13 Decision
(Record at )

September 9 Form
(Record at )

October 2 Letter
(Record at _ )

“Compatibility with traffic
levels.”

“Compatibility with traffic
levels.”

1. Concerns for public,
health (sic), safety,
convenience, prosperity
and general welfare

“Concerns for public,
health (sic), safety,
convenience, prosperity and
general welfare”

[ “Concerns for public,
health (sic), safety,
convenience, prosperity and
general welfare”

2. Concerns for Nunnally
Road and I-85 ramp flow
safety

“Compatibility with
density levels”

3. Concerns for road
conditions of Nunnally Road
at the location of the stop
light

“Other”: handwritten
comment “Nunnally Road/I-
85 ramp flow and safety
concerns for the (illigible) of
Nunnally Road at the stop for
the on-ramp.”
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B. THE SUMMARY DECISION FORMS FAIL TO ARTICULATE
DISCERNABLE GROUNDS FOR DENYING THE APPLICATION IN
VIOLATION OF § 6-29-1150(B) AND PREVENT A MEANINGFUL REVIEW
OF THE DECISIONS. ACCORDINGLY, REVERSAL IS REQUIRED
UNDER ALLIANCE.
S.C. Code Ann. § 6-29-360(B) requires a Planning Commission to adopt rules and keep a
record of its findings and determinations, which must be a public record. S.C. Code Ann. § 6-29-
1150(B) provides that a record of all actions on all land development plans and subdivision plats
must be maintained with the grounds for approval or disapproval and any conditions attached to
the action. As demonstrated in the table above, the stated grounds for the Commissions’ decisions
were vague generalities and were inconsistent. Moreover, the alleged grounds for the decisions
conflicted with the motions made by Commissioner Jones at both hearings to deny the application.
For example, in the May 13 hearing, Commissioner Jones made a motion to deny the project “to
protect” the integrity of the neighborhood next door, favoring one group of homeowners over
another property owner, Ms. Wermager. The ground stated in the motion never appeared in any
written decision. Then, on September 9, Ms. Jones again moved to deny the application stating as
her grounds “the inability of the infrastructure to sustain this many houses: in other words, she was
complaining about density. She stated in comments “the subdivision is very dense” (Record, p.
. Hearing at 39). There, she is improperly substituting her judgment for that of the County
Council that enacted the zoning laws and classified this property and those around this property as
R-20 subdivisions.

The Court in Alliance found that the record in that case lacked support necessary for the
Court of Appeals to understand the Planning Commission’s approval of the project that had been

challenged. The Greenville County Planning Commission violated S.C. Code Ann. § 6-29-360(B)

concerning the record of Planning Commission findings and it violated S.C. Code Ann. § 6-29-
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1150(B) requiring that a record of all actions on all land development plans and subdivision plats
must be maintained with the grounds for approval or disapproval and any conditions attached to
the action.
Although we do not disagree with the Circuit Court’s ruling that the
applicable statutes do not require the Planning Commission to issue a
formal written decision setting forth findings of fact and conclusion of law,
we are not convinced that the meeting minutes, meeting transcript, and ‘file
material’ in this case provide a sufficient record to allow meaningful review
of the Commissions 5-4 decision to approve RP&L’s preliminary
subdivision application. We are unable to discern the grounds for approval
as required by section 6-29-1150(B) from the record before us. There is
nothing in the record indicating the Planning Commission’s reason for
approval, and it is unclear what facts the Planning Commission deemed
established. Moreover, we are unable to discern how the Planning
Commission applied these ‘facts’ to the LDR and applicable zoning
ordinances, nor can we decipher the divided Commission’s reasoning from
its series of questions and answers. Accordingly, we reverse the circuit
court’s finding that evidence exists in this record to support the decision of
the Planning Commission.
2026 WL 1017527 at *4.

Applying these principles to this appeal, while the Anderson Planning Commission did
issue something of a written decision, the decision absolutely failed to convey the basis for that
decision or what facts the Planning Commission deemed established to comply with Alliance. The
motions to deny were inconsistent; the motions to deny were even inconsistent with the internally
inconsistent reasons offered in the written form decisions. And, as discussed below, these reasons
really were no more than pretextual and they were wholly without evidentiary or factual support
of any kind.

Notably, the Alliance Court addressed the issue of traffic concerns. It stated that the
Appellant’s traffic concerns were significant “because we see nothing in this record to suggest that

existing transportation infrastructure will support The Stables as proposed. (Developer’s

Engineer) provided no testimony (or other evidence) that the existing transportation infrastructure
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will support The Stables. To the contrary, he indicated RP&L “will make improvements” to the
road but did not specify what such improvements might entail other than ‘whatever the County
asks us to do.”” 2026 WL 1017527 at *6.

Present in the Record in this case is a detailed, credentialed, traffic impact report. The
County Roads and Bridges’ staff specified what improvements were required to be done by the
developer, and there was a detailed discussion in the record in two hearings concerning the traffic
improvements and the developer’s $750,000.00 investment in those improvements.

Finally, as was the case in Alliance, the Planning Commission’s check-the-box forms and
the conclusory letter of October 2™ do not identify which facts were found. These forms did not
state what standards were applied, or why professional evidence was rejected in totality, thwarting
the requirement of S.C. Code Ann. § 6-29-1150(B) that discernable grounds must be stated.
Simply, Anderson County’s procedures do not withstand scrutiny under the requirements of this
Court as set forth in Alliance. Because the Commission failed to provide grounds, as required by
Alliance, it is impossible to verify if the decision was based on substantial evidence as required by
Wyndham, as discussed below.

C. THE PLANNING COMMISSION’S DECISIONS WERE NOT SUPPORTED

BY COMPETENT, SUBSTANTIAL AND MATERIAL EVIDENCE;
THEREFORE THEY WERE ARBITRARY AND CAPRICIOUS.

This appeal is not about weighing the evidence. The law is clear that this is not within the
authority of courts considering the decisions of Planning Commissions. Kurschner v. The City of
Camden Planning Commission, 376 S.C. 165, 656 S.E.2d 346 (2008); Restaurant Row Associates
v. Horry County, 335 S.C. 209, 516 S.E.2d 442 (1999). But, where there is no evidence, the
decision must be reversed. Here, there is no evidence to support the Planning Commission’s

decisions.
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In Wyndham Enterprises v. The City of North Augusta, 401 S.C. 144, 735 S.E.2d 659
(2012) (Ct. App. 2012), the Court of Appeals considered an appeal from a Board of Zoning
Appeals. The reasoning of the Court is applicable to this case. The Court of Appeals found the
BZA’s decision was arbitrary and capricious. Just as here, the Board’s decision to deny the
requested exemption was based solely on opinion and conjecture. Specifically, at the hearing,
local residents testified as to their concerns regarding the applicant, a fireworks business. Their
concerns included an increase in traffic, decline in property values, and a detrimental impact on
the character of the surrounding area. The Court found that the citizens’ comments were based on
speculation and opinion and that the testimony of the residents was not competent to support the
denial of the exemption. 401 S.C. at 149-150; 735 S.E.2d at 662.

Regarding the residents’ traffic concerns, we note that although there was testimony
that residents felt the fireworks business would increase traffic, they failed to offer
any competent evidence to support their opinions (Internal citations omitted).
Multiple neighborhood residents provided accounts of problems exiting and
entering the neighborhood at the location of the proposed fireworks business.
However, this testimony failed to establish how adding the fireworks store would
increase traffic problems in any way other than a conjectural manner. Additionally,
the City’s own traffic consultant determined the proposed fireworks business would
not generate a significant amount of traffic.

401 S.C. at 150-151; 735 S.E.2d at 663.

It is also telling that the Court of Appeals determined that the Board’s decision to give
deference to residential neighborhoods outside of the commercial zoning district in which the
fireworks store would be located was arbitrary and capricious. “The record is void of any factual
evidence to support the testimony that this particular fireworks business would have a detrimental
impact on the character of the surrounding area.” 401 S.C. at 151, 735 S.E.2d at 663. As in
Wyndham, the professionals who analyzed the traffic situation Stantec, the County Roads and

Bridges Department, and the SCDOT concurrence, established that there were acceptable levels
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of service, specified the road improvements that the developer agreed to perform (spending
$750,000 to do so) yet the Planning Commission elected simply to defer to generalized
neighborhood opposition based on speculation, conjecture and anecdotal tales rather than the
competent studies of professionals. Under the rationale of Wyndham, the Planning Commission’s
decisions were grounded in speculative lay opinion and conjecture that were entirely rebutted by
professionals and, therefore, the Planning Commission’s decisions were arbitrary and capricious.
Where a County Council has decided to zone a particular portion of a South Carolina county, it
should not be the function of local Planning Commissions to second guess or undermine the zoning
decision. In fact, the Enabling Act under which South Carolina local Planning Commissions must
function, enumerates powers and duties of these Commissions. There is no statutory authorization
for the Planning Commission to question the action of County Council.

S.C. Code Ann. § 6-29-340(A) gives some general guidance to Commissions concerning
their planning programs. The statute states “the plans and programs must be designed to promote
public health, safety, morals, convenience, prosperity, or the general welfare as well as the
efficiency and economy of its area of jurisdiction.” The statute then prescribes specific planning
elements that must be utilized in connection with those programs. It is therefore ironic that one of
the grounds that the Anderson County Planning Commission uses in its check-the-box form to
deny a subdivision application is this general command that it must “promote public health, safety,
morals, convenience, prosperity, or the general welfare” in its planning program decisions.
Nowhere does the statute permit a Planning Commission to use this general guidance to deny an
application, especially one that fully and completely complies with zoning ordinances.

S.C. Code Ann. § 6-29-340(B) provides commissions with powers and duties including the

aforementioned planning and programming for development, recommending adoption to the
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appropriate governing authority (here, County Council) of zoning ordinances and “regulations for
the subdivision or development of land and appropriate revisions thereof, and to oversee the
administration of the regulations that may be adopted as provided in this chapter” and other
responsibilities such as mapping, landscaping ordinances, capital improvements, and policies or
procedures to facilitate the implementation. All of these items are, according to the statute, to be
prepared and recommended for adoption to the appropriate governing authority. The Anderson
County Planning Commission, on its own, has no authority to determine that the duly enacted
zoning regulations of Anderson County Council may be questioned or superseded on its own fiat.
It therefore has acted ultra vires. In fact, going far beyond its statutory authority to serve as a
planning agency in making recommendations to County Council, the Anderson County Planning
Commission has undertaken to micromanage the process of subdivision approvals when it does
not appear to have authority to do so. This, too, is arbitrary and capricious.

D. THE COMMISSION’S RELIANCE ON “DENSITY” AND

“INFRASTRUCTURE” CONTRADICTS THE UNDISPUTED RECORD OF
ZONING COMPLIANCE AND THEREFORE SUCH FINDINGS LACKED
EVIDENTIARY SUPPORT.

The Commission’s decision of September 9 added “density” as a ground for denial. That
ground was not stated in the May 2025 decision. The density issue raises serious concerns about
the logic employed by the Planning Commission in this case. It demonstrates the arbitrary nature
of the Planning Commission’s decision. “Density” is simply not a proper consideration where a
property is lawfully zoned by County Council and improvements to the property fully comply with
the legal criteria applicable to the zoning category. A project that complies with R-20 zoning
density cannot, as a matter of law, be “incompatible” with R-20 zoning levels. This finding reveals

the Commission’s true intention and its improper motive: to supersede and thwart the judgment of

the County Council with respect to zoning matters. The Commission arbitrarily and capriciously
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overruled County Council by determining that County Council was wrong in assigning R-20
zoning to this property. Their decision is therefore ultra vires and must be reversed.

The Planning Commission’s other concern of “infrastructure” is likewise improper. State
statutes give the Planning Commission the ability to judge whether a planned subdivision has
sufficient streets, traffic access and circulation “in and through new land developments™ (S.C.
Code Ann. § 6-29-1120(2)) and provide that regulation of land development is authorized for
enumerated purposes. Likewise, S.C. Code Ann. § 6-29-1130 provides that the local Planning
Commission may recommend to the governing body (County Council) regulations for the

coordination of streets within subdivision and other types of land developments with other existing

or planned streets. Nothing in 6-29-1120 or 1130 provides that a Planning Commission may deny
a subdivision application based on surrounding streets as long as the subdivision has access to
public roads.

In the absence of duly enacted ordinances or regulations, a Planning Commission would
have no right or authority to, essentially, declare a moratorium on developments in certain areas.
That authority rests squarely with County Council and, as of the date of the subdivision application

in question, no moratorium was enacted.
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CONCLUSION

The Anderson County Planning Commission’s denial of the Appellant’s application was
procedurally defective under this Court’s guidance in Alliance and was wholly unsupported by
evidence and therefore was arbitrary and capricious. The Planning Commission exceeded its
authority under the enabling legislation. Accordingly, Appellant requests that this Court reverse
the Circuit Court and order approval of the Lake Highlands preliminary subdivision plat.

Respectfully submitted,

s/Ronald G. Tate, Jr.

Ronald G. Tate, Jr., S.C. Bar No. 5475
Carter R. Massingill, S.C. Bar No. 101802
GALLIVAN, WHITE & BOYD, P.A.
Post Office Box 10589 (29603)

55 Beattie Place, Suite 1200
Greenville, South Carolina 29601
864-271-9580
rtate@gwblawfirm.com
cmassingill@gwblawfirm.com
Attorneys for Appellant
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Respectfully submitted,

s/Ronald G. Tate, Jr.

Ronald G. Tate, Jr., S.C. Bar No. 5475
Carter R. Massingill, S.C. Bar No. 101802
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Post Office Box 10589 (29603)
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rtate@gwblawfirm.com
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Attorneys for Appellant
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