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ARGUMENTS 

I. 

The PCR court erred in finding trial counsel provided effective assistance of counsel 

where trial counsel failed to object to the state pitting the victim's testimony against the 

testimony of the defendant's brother. 

Relevant Facts 

During the defense case in chief, Petitioner's twin brother Andre Simmons testified that 

he was at the incident location on the day in question. He noticed a car come into the driveway 

and heard noises from people talking, so he went outside to "see what was going on." Once 

outside, he saw Petitioner and Washington in "a little argument and a quick scuffle." He 

maintained that Petitioner and Washington were "throwing hands at each other." He confirmed 

that no one had a weapon during the altercation. App. 236, I. 1 - 238, I. 11. 

Defense counsel then re-called Washington to the stand to question him about the number 

of phone calls he made to Petitioner in the days leading up to the incident, his ownership of a dirt 

bike/ ATV, and an alleged police report regarding Petitioner that was purportedly made after the 

incident. App. 246, I. 5 - 251, I. 11. The state then cross-examined Washington and asked: 

Q. Do you agree or disagree with his brother's testimony, Andre

Simmons? 

A. I disagree so much I can't even believe he sat up here and said I

was fighting and he hit me in my face. 

Q. You disagree?

A. I disagree, totally.

App. 251, II. 17-22. 
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Counsel Whipper did not lodge an objection to these questions. During the PCR hearing, 

Counsel Whipper testified that he was not familiar with the testimony from Washington that was 

pitting stating: 

I'm -- no, not that line. It was -- you know, it was a hotly contested 
case. I felt like, at that time, credibility was the most important 
thing. I did not object to it because I didn't think it was in any way 
damaging so much as it was just more of a -- sort of a cat fight. 

App. 454, II. 11-19. He agreed with the states characterization of the testimony as "one witness 

saying one thing, another witness saying one thing, and that witness saying they disagreed with 

those events and here's why." App. 454, IL 20-23. Counsel Whipper did not think the testimony 

was harmful to the case nor did he think the outcome would have been different had he objected. 

App. 454, I. 24 - 455, I. 5. 

In the order granting post-conviction relief, the court disposed of the pitting allegation 

finding: 

Simmons contends that Counsel was ineffective because he 
did not object to the State's alleged pitting of witnesses. Counsel 
credibly testified that the case hinged on the credibility of the 
witnesses and whose version of the story the jury accepted. Counsel 
acknowledged that the "pitting" described by Simmons was not 
harmful to the defense. Simmons has failed to prove that this 
"pitting" prejudiced him. Accordingly, Simmons has failed to satisfy 
his burden to prove ineffective assistance of counsel with regard to 
this allegation and relief is denied. 

App. 473. The final order of dismissal expanded upon the original order to find: 

Trial Counsel testified at the PCR evidentiary hearing that 
the question and the response were not harmful to Applicant's case. 
Applicant's brother's version of events was in direct contradiction to 
the Victim's version of events. This Court agrees with Trial Counsel. 
The Solicitor's question, while potentially objectionable, had 
negligible prejudicial value. Applicant's brother's version of events 
was obviously in direct contradiction with the Victim's account. The 
Solicitor's question merely permitted the Victim to directly contradict 
Applicant's brother's testimony. Therefore, this Court finds Trial 
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App. 502. 

Discussion 

Counsel's decision not to object was not deficient nor was it 
prejudicial to Applicant's case. 

The PCR court incorrectly found that Counsel Whipper was not ineffective when he failed 

to object to the blatant and improper pitting of Washington against Andre Simmons. As everyone at 

both the PCR hearing and trial recognized, this case came down to credibility - whether the jury 

believed Washington and his cousin or Petitioner and his brother. When a case is a credibility 

contest, pitting can rarely be harmless. This Court should reverse the PCR court's determination, as 

the finding is not supported by probative evidence in the record. See Cherry v. State, 300 S.C. 115, 

386 S.E.2d 624. See also Edwards v. State, 392 S.C. 449, 455, 710 S.E.2d 60, 64 (2011) ("In 

reviewing a PCR court's decision, an appellate court is concerned only with whether there is any 

evidence of probative value that supports the decision.") 

'" It is improper for the solicitor to cross-examine a witness in such a manner as to force him 

to attack the veracity of another witness. This error is reversible if the accused is unfairly prejudiced 

thereby."' State v. Bryant, 316 S.C. 216,221,447 S.E.2d 852, 855 (1994) (quoting State v. Sapps. 

295 S.C. 484, 369 S.E.2d 145 (1988)). 

In Bryant, the solicitor improperly pitted witnesses by asking the defendant why the officer 

who made a failed attempt to stop the defendant with blue lights was giving differing testimony 

about the incident: 

[Solicitor]: You were perfectly sober and you didn't see that police 
car parked in the Jamestown Baptist Church parking lot and you had 
to go right by it? 

[Bryant]: There wasn't no policeman in the Jamestown parking lot. 

[Solicitor]: He couldn't be telling the truth about that, could he? 
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[Bryant]: Who? 

(Solicitor]: The police officer. Where do you think it came from? 

[Bryant]: He must be lying because I didn't see no police car at no 
Jamestown Church. Ifhe want to stop-

Id at 219-20, 447 S.E.2d at 854. The Court of Appeals found that Bryant had not suffered prejudice 

because there was not repeated pitting of the witness as there had been in State v. Sta1ms, supra. 

This Court reversed that holding, finding: 

Here, the improper questioning pitted the officer's testimony 
against Bryant. Credibility was a critical issue in this case as Bryant 
and the officer were the only two witnesses present during the entire 
incident. We find that Bryant was unfairly prejudiced by the 
improper cross-examination. 

Bryant at 221,447 S.E.2d at 855. 

At trial, the solicitor had an opportunity to cross-examine Washington when the defense 

called him to testify. The solicitor started that cross-examination by going outside the scope of 

direct to immediately pit Washington against Simmons, the previous witness. The solicitor twice 

asked Washington to opine on the testimony of Simmons, and Counsel Whipper did not object. 

There was no reason given for the failure to object, other than Counsel Whipper did not think the 

questions and answers were harmful. This was neither strategic nor valid. Counsel's failure to 

object to the blatant pitting of witnesses was deficient performance. Burgess v. State, 329 S.C. 88, 

91,495 S.E.2d (1998) (No matter how a question is worded, anytime a solicitor asks a [witness] to 

comment on the truthfulness or explain the testimony of an adverse witness, the [witness] is in 

effect being pitted against the adverse witness. This kind of argumentative questioning is 

improper.) 

Petitioner was prejudiced by counsel's deficient performance. During the PCR hearing, the 

state recognized that the "case came down to a credibility issue." App. 445, II. 12-13. The state 
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Discussion 

his plea offer based on the erroneous belief that the State had to 
prove Applicant used a weapon. Thus, Trial Counsel cannot be 
deficient where the testimony from Applicant and Trial Counsel 
does not indicate Trial Counsel had actual knowledge of 
Applicant's reliance on his belief of the law. This is especially true 
considering Applicant elicited testimony that he was advised or the 
specific elements of ABHAN. 

*** 

While it may be true that Applicant understood the use of a 
weapon was important based on Trial Counsel's trial strategy, the 
only evidence before this Court that Trial Counsel told Applicant a 
weapon was necessary to convict of Al3 l-IAN is Applicant's 
testimony, which this Court does not find credible. This Court 
further finds Trial Counsel's testimony credible that he did not tell 
Applicant a weapon was required to sustain an ABHAN 
conviction. Based on the foregoing, this Court finds the Applicant 
has failed to present sufficient evidence to prove the first prong of 
the Strickland test-that Trial Counsel failed to render reasonably 
effective assistance under prevailing professional norms. 
Furthermore, Applicant has failed to present specific and 
compelling evidence that Trial Counsel committed either errors or 
omissions to prove the second prong of Strickland - that he was 
prejudiced by Trial Counsel's performance. 

The PCR court's initial order granting relief in this matter was correct - Petitioner 

rejected a favorable plea offer and received a harsher sentence after going to trial based on the 

unclear advice of counsel. In reversing course, the PCR court focused on Counsel Whipper's 

knowledge, writing Petitioner "testified that his belief that the state had to prove he used a 

weapon to convict him was the main reason he decided to proceed to trial, but Applicant did not 

testify that he communicated his reliance on this factor to Trial Counsel." However, Counsel 

Whipper's knowledge as to why Petitioner rejected his plea is not relevant. The probative 

evidence in the record shows that Counsel Whipper never clearly explained that the state did not 

have to prove the use of a weapon to convict Petitioner of ABHAN and that Petitioner rejected a 

favorable plea offer based on the misapprehension of the law. 
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