THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SUMTER COUNTY

Court of C Pl '
ourt of Common Pleas RECEEVE D
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R. Knox McMahon, Circuit Court Judge
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Case No. 2012-CP-43-1769 & Court
Kwaun Ka’Shawn Peay, SCDC #349444, .. ... ... ... ........... Appellant
V.
State of South Carolina, . ...................... Respondent.
NOTICE OF APPEAL

Applicant Kwaun Peay hereby appeals from the Order of the Honorable R. Knox McMahon
presiding Judge for the 3 Judicial Circuit, filed December 9, 2013 and received by counsel for the
Applicant on December 16, 2013 in the matter of Kwaun Peay v. State of South Carolina, Case No.
2012-CP-43-1769.
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Kristy Goldberg
Attorney for Plaintiff

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 301
Columbia, SC 29201

Phone (803) 252-2299
kristy@kristygoldberglaw.com



Other Counsel of Record:

Assistant Attorney General, Daniel Gourley
Office of the Attorney General -

Post Office Box 11549

Columbia, South Carolina 29211



THE.STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SUMTER COUNTY
Court of Common Pleas

R. Knox McMahon, Circuit Court Judge

Case No. 2012-CP-43-1769

Kwaun Ka’Shawn Peay, SCDC #349444, . . .................... Appellant

State of South Carolina,

PROOF OF SERVICE

Personally appeared before me, Kristy Goldberg, Esquire, who being duly sworn, deposes

and states:

She is the counsel of record for Applicant;

Service by mail is proper in this instance; and

She has served the NOTICE OF APPEAL on the following party on December 16, 2013 by
depositing one copy in the U.S. Mail, postage prepaid:

Assistant Attorney General, Daniel Gourley
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211

December 16, 2013

Kristy Goldb&dg d'\




Attorney for Plaintiff

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 301
Columbia, SC 29201

Phone (803) 252-2299
kristy@kristygoldberglaw.com



LAW OFFICE OF

Kristy Grafton Golcu)erg, LLC

ATTORNEY AT LAW

December 16, 2013

The Honorable Daniel E. Shearouse

Clerk of Court, South Carolina Supreme Court ‘DEC 1 72d/
Post Office Box 11330 1 J
Columbia, South Carolina 29211 . SUprem

RE: Kwaun Ka’'Shawn Peay, SCDC # 349444 vs. State of South Carolina
Case No. 2012-CP-43-1769

Dear Mr. Shearouse,

Enclosed for filing is a Notice of Appeal in the above referenced case. Also enclosed are a
certificate of service and a copy of the court order which is to be challenged on appeal.

| would appreciate it if you could file the Notice of Appeal and mail a date-stamped copy back to
me in the enclosed pre-stamped envelope.

By copy of this letter | am informing the Office of Appellate Defense of this Appeal so that they
can provide Mr. Peay with an application for indigency and hopefully begin representation of Mr. Peay.
If they are able to take the case, | am also hereby requesting that Appellate Defense obtain a copy of the
court transcript within the time required by this court.

Please let me know if you have any questions or concerns regarding this matter.

Respectfully,

g0y

Kristy Goldberg

cc Daniel Gourley
Assistant Attorney General
Post Office Box 11549
Columbia, South Carolina 29211-1549

1720 MAIN STREET ¢ SUITE 301 ¢ COLUMBIA, SOUTH CAROLINA 29201
PHONE (803) 252-2299 +« FACSIMILE (803) 799-4059 * MOBILE (B03) 315-1554



Kwaun Peay, SCDC # 349444
Lieber Correctional Institution
Post Office Box 205
Ridgeville, SC 29472

James C. Campbell

Sumter County Clerk of Court
141 N Main St Rm 308
Sumter, SC 29150-4965

Office of Appellate Defense

Chief Appellate Defender — Robert Dudek
POBox 11433

Columbia, SC 29211-1433



ECORDED
STATE OF SOUTH CAROLINK. IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER 2013DEC -9 PH l2 29 FOR THE THIRD JUDICIAL CIRCUIT

Kwaun Ka’Shawn Peay, #3 ?zr?'o%Aé%}’@?ETLL Case No. 2012-CP-43-1769.
SUMTER COUNRT
Applicant, )
)
\2 ) ‘
) ORDER OF DISMISSAL
)
‘State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of a post-conviction relief application filed on
September 7, 2012. Respondent made its Return on January 15, 2012. An evidentiary hearing
into the matter was convened on Octob'er 2, 2013, at the Sumter County Courthouse. Applicant
was present at the hearing and was represented by Kristy Goldberg, Esquire. Respondent was
represented by Assistant Attorney General Daniel Gourley of the South Carolina Attorney
General's Office.

PROCEDURAL HISTORY

The records before this- Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Sumter County
Clerk of Court..- Applicant was true bill indicted at the March 2011 term of the Sumter County
Grand Jury under a six count*indictment— (2011-GS-43-0431) for (1) Trafficking Cocaine Base-
More than 28 Grams, Less. than 100 Grams; (2) Trafficking Cocaine 200 Grams or More, But
Less than 400 Grams; (3) Manufacturing Cocaine Base; (4) Possession of Marijuania; (5)
Resisting Aurrest; and (6) Failure .to Stop for Blue Light/Siren. He was represented by Lauren

Stevens, Esquire. On January 25, 2013, the Applicant pled guilty before the Honorable W.
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Jeffrey Young. He was sentenced to twenty years imprisonment and a"l$50;000.00. fine for
Trafficking Cocaine- 28 Grams to 160 Grams; with the senténces to be served concurrently. The
remaining charges were nolle prossed pursuant to the plea. Applicant through Todd Rutherford,
Esquire, filed for a motion to reconsider the sentence on February 9%, 2012. By letter dated
September 9, 2013, Todd Rutherford withdrew Applicant’s request for a hearing on motion to
reconsider sentence.

In his application for post-conviction relief, Applicant alleges he is being held in custody

unlawfully based on the following allegations:

1. Ineffective assistance of counsel regarding trial preparation
a. “Trial counsel did not speak to client regarding possible
trial issues or strategies, evidentiary issues, or possible
~ defenses.” o
2. Ineffective assistance of counsel regarding trial notice which
resulted in involuntary: plea, , o
a. “Trial counsel did not provide adequate notice of trial
to client and did not provide client with sifficient time
and information to make an informed decision whether
to plea.”
SUMMARY OF TESTIMONY PRESENTED
At the evidentiary hearing, Applicant testified.on his own behalf. The. State presented
testimony from plea counsel, Lauren Stevens, Esquire (Counsel). This Court also had before it a
copy of Applicant’s guilty plea transcript, the records involving, the motion for reconsideration,
the records of the Sumter County Clerk of Court, and records from' the South Carolina
Department of Corrections.
During the evidentiary- hearing, Applicant testified that he et with Counsel twice prior
to his guilty plea. Applicant testified during the first meeting, Counsel Stevens asked if he was

going to plead or take the case to trial. Applicant testified on the 'second meeting; Counsel
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Stevens explained. that he needed to tell on .someone or accept a twenty five year plea deal.
However, Applicant testified he was out on bond prior to his guilty plea. Applicant testified on
January 24 Applicant told the trial judge that he was .represented by Murrell Smith (Counsel
Smith); however Counsel Smith could not be present during the court proceeding because he had
to be in general sessions court. -Applicant testified Counsel Stevens again reiterated to hirn on
January 24"':_tl1_at_if he refused to tell on someone he would be serving twenty two out of twenty
five year sentence. Applicant testified that he asked for another attorney. on January 25", but the
judge denied his request. Applicant testified he requested new trail because he felt he was not
given a fair chance.due to Counsel’s failure to review discovery material and lack of 'meeﬁngs.
Applicant testified he chose to plead guilty as a' result of the judges: denial of his request for a
new attorney.

Applicant testified that he never receiv;.d por reviewed discovery with Counsel Stevens:
Applicant testified that he did review the arrest warrants. Applicant testified Counsel Stevens
never discussed any possible defenses or trial strategies. Applicant testified he did not give
Counsel Stevens any-leads or witnesses to investigate. Applicant testified he felt the search
warrant should have been challenged by Counsel Stevens. However, Applicant recalled telling
the plea judge that he understood his constitutional rights. (Tr: p. 11-12).. Applicant recalled
telling the plea judge that no one had promised or coerced him into pleading guilty (Tr. p. 12).
Applicant further recalled telling the plea judge that he was guilty of all charges. (Tr. p. 12-13).

Applicant testified after the guilty plea, his parents paid Todd Rutherford (Rutherford) to
file a motion for reconsideration. However, Applicant cx‘plained that Rutherford did not
represent him on the underlying guilty plea. Applicant testified that he never heard anything

from Rutherford and was unaware | that Rutherford filed the motion for reconsideration.
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Applicant testified that he never authorized Rutherford to withdraw *his motion for
reconsideration.

Following Applicant’s testimony, Counsel Stevens was called to. testify by the State.
Counsel Stevens testified that she was appointed to Applicant’s caseé sometime in January 2011.
Counsel Stevens testified that she met with Applicant twice prior to-his guilty plea. Counsel
. Stevens testified that Applicant-was out on bond the“entire; time. Counsel Stevens explained that
Applicant knew where her office was 100ated.z¥nd Applicant bad her tqlephong number if he had
any questions or concerns. Counsel Stevens testified she filed for and reviewed discovery with
Applicant. Counsel testified that the State had very good evidence against Applicant. Counsel
testified:the Solicitor’s office at the time gave very little notice as to-when a case would be called
fortrial. Counsel Stevens testified she sent a letter to Applicant’s address and tried to call him in
an attempt to notify-him that his case was going to be called for trial.

Counsel Stevens further testified that ‘she told Applicant he was facing a minimum
mandatory sentence of twenty five years if he proceeded to trial. Counsel Stevens testified she
explained to Applicant that the plea judge could run all sentences consecutive and “he.could be
an old man” by:the time he gets out of jail.  Counsel Stevens testiﬁéd that Applicant was well
aware of all the consequences of his plea. Counsel Stevens testified she was prepared to take the
case for trial and:Applicant chose to plead guilty. Counsel explained that Merrell Smith
represented Applicant on unrelated charges.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety-and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
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testimony accqrdingl).'. ‘Specifically, this Court finds that Counsel’s testimony is very credible
while. Applicant’s testimony is less credible. Set forth below are the relevant findings of facts
and conclusions of law. as required pursuant to S.C. Code Ann §17-27-80 (1985).

Ina pqstmhyicﬁon relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of -the: adversarial process
that the trial cannot be relied upon as having produced a just result." Strickland v. Washington
466 U.S. 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of‘performance is whether the attorney provided representation
within .the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Applicant must overcome
this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. * First, the Applicant must prove that counsel's performance was deficient. Under this
p’réng,' attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to ‘guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for.counsel's alleged érrors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474
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U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). Below are this Court’s findings in regards to
each of Applicant’s allegations of ineffective assistance of counsel.
INEFFECTIVE ASSISTANCE OF COUNSEL

Plea counsel ineffective for failing to speak with Applicant regarding possible trial issues or
strategies, evidentiary issues, or possible defenses

This Court finds Applicant's allegation that he was denied effec_tive assistance of plea
counsel for failing to discuss with him posSible trial issues or strategies, evidentiary issues, .or
possible defenses is without merit. This Court finds the guilty plea transcript, along with
Counsel’s c__red_ible testimony, reveals Applicant freely and voluntarily pled guilty. Counsel
Stevens testified she met with Applicant twice prior to his guilty plea. Counsel Stevens testified
she reviewed and discussed all discovery material with Applicant prior to his guilty plea.
Counsel Stevens further testified that the State’s ewdence agamst Applicant was “very good.
Counsel Stevens testified that Apphcant was out on bond the entiré time and Applicant knew
where her office was located. Counsel Stevens further testified that Applicant had her office
phone number if he had any questions or concerns. Further, Applicant testified that he did not
give Counsel Stevens any witnesses or leads to investigate. This Court finds that Applicant has
failed to meet his burden of proof in regards to this allegation, and accordingly this allegation
must be denied and dismissed with prejudice. |

This Court notes that the plea transcript reflects Applicant explaining to the plea judge
that he was not satisfied with Counsel and requesting a new attorney. Tr. p.i3). The plea court
denied Applicants request and found Counsel Stevens was fully prepared to take the case to trial
if Appli@t chose to proceed with a jury trial. (Tr. p 13-14).‘ The plea‘ court further found

Applicant “entered into the plea freely and voluntary. He has the advice of counsel. And
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although he says he is not satisfied with that, the court sees nothing that would give the court
reason iq think that she had not acted as a professional, and done what she could have for her
client.” (Tr. p. 15). To find a guilty plea is voluntarily and knowingly entered into, the- record
must establish a defendant had a full understanding of the consequences of his plea and the
charges against him. Boykin v. Alabama, 395 U.S. 238, 89°S.Ct. 1709 (1969). In Boykin, the
United States Supreme Court_ held that before a court can accept a guilty plea, a criminal
defendant must be advised of the constitutional rights he is waiving. Id. In the present case, the
plea court sufficiently complied with the requirements of Boykin to ensure that Applicant was
making a free and knowing decision to plead guilty. This Court further finds this issue raises a
direct appeal issue that is procedurally barred by S.C. Code Ann. §17-27-20(b) (2003). Post-

conviction relief is not a substitute for a direct appeal. Simmons v. State, 264 S.C. 417, 215

S.E.2d 883 (1974). This Court finds that Applicant has failed to meet his burden of proof in
regards to this allegation, and accordingly this allegation must be denied and dismissed with
prejudice.

 Plea Counsel ineffective for not providing adequate notice of trial to Applicant and-not providing
Applicant with sufficient time and information to make an informed decision whether to plea.

This Court finds Applicant's allegation of ineffective assistance of plea counsel for not
providing adequate notice of trial to client and not providing client with sufficient time and
information to make an informed decision whether to plea is without merit. This Court finds the
guilty plea transcript, along with Counsel Stevens credible testimony, reveals Applicant freely
and voluntarily pled guilty. Counsel Stevens testified the Solicitor’s office gave very little notice
prior to trial. Counsel Stevens explained that Applicant’s name was on the trial docket every

week-and his case would be subject to call at any point. Counsel Stevens testified after she was'
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given-notice. of trial, she attempted to contact Applicant vié'a' letter mailed to his.address and
multiple phone calls to his listed number. Counsel Stevens testified Appli'dmt was out on bond.
This Court finds that Applicant has not shown that Counsel's performance fell below
“professional norms.” Cherry, 300 S.C. at 117, 385 S.E2d at 625 (citing. Strickland).
Accordingly, this Court finds that Applicant has failed to meet his burden of proof in regards to
this allegation, and accordingly this allegation must be denied and dismissed with prejudice.
ALL OTHER ALLEGATIONS

As to any and all allégations that were raised in the ,applic'atiOn or at the héariﬁg in‘ this
matier and not specifically addressed in this Order, this Court finds Applicant failed to present
any evidence regarding such allegations. Accordingly; this Court ﬁndsiAijli‘cant Wai\}e_d such
allegations and failed to meet his burden of proof regarding them. Therefore, they are hereby
denied and dismissed.

| CONCLUSION

Based on all the foregoing, this' Court finds and concludes that the Applicant has not
established any constititional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

Teview, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
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behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for ‘appropriate
procedures for appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and -

2. The Applicant must be remanded to the custody of the Respondent.
AND IT IS SO ORDERED this Z é day of _ /10 /.

R/KNoX MCMAHON
esiding Judge
iird Judicial Circuit

South Carolina
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- This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney's box on;, to attomeys of record or
to parties (when appearing pro se) as follows:

Kwaun Ka Shawn #349444 Peay Lieber Corr Institution Po Alan McCrory Wilson PO Box 11549 Columbia, SC 29211-
Box 205 Ridgeville, SC 29472 1549
ATTORNEY(S) FOR THE PLAINTIFF(S) AT

RNEY(S) FOR THE/PEFE (S)

Court Reporter » James C. Campbell - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action camie to.trial or hearing before the court. The issues have been tried or heard and a decision rendered.

See attached Order.
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STATE OF SOUTH CAROLINA
COUNTY OF SUMTER
IN THE COURT OF COMMON PLEAS

KWAUN KA SHAWN PEAY, #349444 Applicant,
V.
STATE OF SOUTH CAROLINA, Respondent.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Order of Dismissal has been
served upon the applicant by mailing one (1) copy in the United States mail, postage prepaid,.
addressed to:

Kristy Grafton Goldberg, Esquire
Law Office of Kristy Goldberg, LLC
1720 Main Street, Suite 301
Columbia, SC 29201

This 13" day of December, 2013.

OﬁMNP%U\TN

Caroline Kaiser, Legal Assistant
For Respondent

SWORN to before me this 13™ day of December, 2013.

Nqtary Phiblic for Sowith Carolina.




LAW OFFICE OF

Kristy Grafton Golclberg, LIC

ATTORNEY AT LAW

1720 MAIN STREET, SUITE 301
CoLuMBIA, SOUTH CAROLINA 29201

The Honorable Daniel E. Shearouse

Clerk of Court, South Carolina Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211
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