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Attorney at Law
114 Whitsett Street Telephone: (864) 282-1292
Greenville, South Carolina 29601 : Facsimile: (864) 271-6035
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Robert M. Dudek DEC 1.3 2013

Chief Appellate Defender

Division of Appellate Defense

Post Office Box 11589

Columbia, South Carolina 29211-1589

S.C. Supremé Court

Re: Marlon Rivera, 311864 v. State of South Carolina, 2011-CP-23-1209

Dear Mr. Dudek,

I represented Reginald Miller who had a PCR hearing before the Hon.
Robin B. Stilwell. Mr. Rivera has appealed from the decision of the court in this
case. Enclosed please find a copy of the Mr. River’s Notice of Appeal and
Certificate of Service for same and other documentation you requested to consider
representation in this case. ,

I was the third attorney appointed in the case. Mr. Rivera does not have
funds to hire private counsel. You were involved in the direct appeal and
therefore, may have a conflict in handling the Petition. I am hoping that your
office has arrangements in such events. I have also included the letter from OID
stating-that they don’t have any money for appointed counsel. I figure this is pretty
much the standard so I did not even submit a request for payment for this
appointment. As I have done this one pro bono it would be burdensome to have to
continue on the petition. I will assume that you will have counsel available that
can handle this case.

By copy of this letter I am informing the Clerk of the Supreme Court of the
status of the case. Unless directed by the Clerk of the Supreme Court or your
office, I will take no further action pending your decision as to Mr. Rivera’s
representation by your office.

Sincerely,

.25

JFalkner Wilkes



c. letter only to:

Clerk of Court

Paul B. Wickensimer
Courthouse

305 E North St

Greenville, SC 29601-2121

Karen Ratigan
Rembert Dennis Building
1000 Assembly Street, Room 519

"Columbia, S.C. 29201

Marlon Rivera, 311864

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669 -

Daniel E. Shearouse, Clerk
South Carolina Supreme Court
P.O.Box 11330

Columbia, SC 29211



J. FALKNER WILKES

Attorney at Law

114 Whitsett Street : Telephone: (864) 282-1292
Greenville, South Carolina 29601 Facsimile: (864) 271-6035

December 9, 2013 . .
RECEIVED)
Daniel E. Shearouse, Clerk
’ | 3 2013
South Carolina Supreme Court DEC 1.3
P.O.Box 11330 e
m urt
Columbia, SC 29211 S.C. Supreme Co

Re: Marlon Rivera, 311864 v. State of South Carolina, 2011-CP-23-1209

Dear Clerk,

Enclosed please find a Notice of Appeal and Certificate of service in the
above captioned post conviction relief action. Also enclosed is a copy of the Order
of Dismissal from which appeal is taken.

[ was appointed in this case and have forwarded the approprlate information
and documentation to the Office of Indigent Defense - Appellate Division for
consideration. :

I will not order the transcript or take further action unless directed to do so
by this Court or the OID/AD.

Sincerely,

 ee s

J/Falkner Wilkes

C.
Clerk of Court

Paul B. Wickensimer
Courthouse

305 E North St

Greenville, SC 29601-2121

Karen Ratigan

Rembert Dennis Building

1000 Assembly Street, Room 519
Columbia, S.C. 29201



Marlon Rivera, 311864

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669z



THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM GREENVILLE COUNTY -

COURT OF COMMON PLEAS RECEIVED

Hon. Robin B. Stilwell, Judge

DEC 13 2013
Case No. 2011-CP-23-1209 S.C supreme‘ Court
State of South Caroling, .............oouevunenno... e e Respondent,
VS.
Marlon Rivera, 311864, ............cc it Appellant.

NOTICE OF APPEAL

Marlon Rivera hereby appeals from the Judgment and Order of Dismissal signed
by the Honorable Robin B. Stillwell, and entered November 8, 2013. The Judgment and
Order under appeal were received by Appellant’s counsel on December 11, 2013. A

copy is enclosed herewith.
Ghla L0

J. Faiiner Wilkes (SC Bar #12893)
114 Whitsett Street
Greenville, SC 29601
(864) 282-1292
(864) 271-6035 (facsimile)
Counsel for Appellant

Other counsel of record:
Office of the Attorney General
Karen Ratigan

PO Box 11549

Columbia, SC 29211

Counsel for Respondent



THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM GREENVILLE COUNTY
COURT OF COMMON PLEAS _
Hon. Robin B. Stilwell, Judge DEC 1.3 2013

S.C. Supreme Court
Case No. 2011-CP-23-1209 ,

State of South Carolina, ........ ... ..o Respondent,
vs.

Marlon Rivera, 311864, ......... ... it Appellant.

CERTIFICATE

I certify that on December 9, 2013, I served the Appellant’s Notice of Appeal on
the Respondent by placing a copy of same in the United States Mail, first class postage
prepaid, addressed to counsel of record and others as indicated below:

Office of the Attorney General
Karen Ratigan

PO Box 11549

Columbia, SC 29211

Clerk of Court

Paul B. Wickensimer
Courthouse

305 E North St
Greenville, SC 29601-2121

Marlon Rivera, 311864

Perry Correctional Institution
430 Oaklawn Road

Pelzer, SC 29669
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Respegtfully submitted,

].M/@C Bar #12893)

114 Whitsett Street

Greenville, SC 29601

(864) 282-1292

(864) 271-6035 (facsimile)
Counsel for Appellant
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STATE OF SOUTH CAROLINA

)  INTHE COURT OF COMMON PLEAS
) C.A. No. 2011-CP-23-1209
COUNTY OF GREENVILLE ) . o o
| ) 2 23
Marlon Rivera, _ ) =z 0
S.C.D.C. No. 311864, ) = ¥=
- Applicant, ) _ - 5,:21 ™
: ) ORDER OF DISMISSAL =B Zo
v ) - - 2
o T
: ) o1 e
State of South Carolina, ) R
, ) 4
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed February 17, 2011. The Respondent made its return on Jume 28, 2011.

evidentiary hearing into the matter was convened on August 27, 2013 at the Greenville County

Courthouse. The Applicant was present at the hearing and represented by Jeffrey Falkner

Wilkes, Esquire.1 Karen C. Ratigan, Esquire of the South Carolina Office of the Attofney

General represerlted the Respondeot.

. Juan Carlos. Macano and the Applicant’s trial counsel Susannah C. Roso Esquire
tesuﬁed at the heanng The Appllcant ] appellate oounsel Robert M. Dudek, Esquue tesnﬁed
by telephone "‘he Court had before it the trial transcnpt the Greenville County Clerk of Court
records ‘the Applicant’s South Carolina Depal_mlent of Corrections records, the PCR apphcatxon
the return,'the appellate reoords, and the Applicant’s Exhibit 1.

'~ PROCEDURAL HISTORY |
The Applicant is confined in the South Carolina Department of Corrections pursuant to

orders of commitment from the Greenville County Clerk of Court. The Applicant was indicted

A Spanish language interpreter was also present.
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at the Octobér 2004 term of the Greenville County Grand Jury for murder (2004-GS—23_—7693)_ :
- He was represented by Susannah C. Ross, Esquire. '

After the Staté brought the case to trial, the Applicant was found guilty. On October 13,

_ 2005', the i—[onoraible C Victor Py.le,ll I. senténced the Applicant to thirty years imprisonment. L
A notice of appgal was filed at the South Carolina Couré of Appeals. Robert M. Dudek, |

 Esquire of the South Carolina Office of Appellate Defense perfectéd the appeal. The Court of

Apf)ealé' reversed and remanded the conviction. State v. Rivera, Op. No. 2008-UP-187 (S.C. Ct.
App. filed March 18, 2008). The Respondent filed é pétition for writ of certiorafi at the South
Carolina Supreme Court. The Supreme Court granted the petition and the parties bi’iefed the.
ﬁsues. Oﬁ Septembér 7, 2010, ‘tﬁe Supreme Court reve?éed the Court of Appeals. State v.
Rivera, 389 S.C. 399, 699 S.E.2d 157 (2010). |

ALLEGATIONS

In his appﬁ@tibn, the Applicant -alle-ges he is being héld in custody unlawfqlly fqr the
followiﬁg reasons: |
~1. - Ineffective assistance of coﬁnsel.
- “At-the post-conviction - relief ;'hearhlg:j'.the‘ ‘Applicant .~proceeded -upon "ﬂle';-'fo_llowing-- -

a]legaﬁons for relief:

1. Ineffective assistance of trial counsel:
' a. .. Failed to timely move to quash indictment.
b. - Counsel’s motion for sequestration resulted in two witnesses not
. being allowed to testify.
c. . Failed to interview potential witness.
.d. - Failed to challenge the chain of custody of the gunshot residue
evidence. :
e. Failed to object during tie State’s clasing argummt
2. Ineffectlve assistance of appellate counsel.
2
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N FINDINGS OF FACT AND CONCLUSIONS OFLAW

This Court has had the opportunity to review the record in its éntircty and has beard the |
testirnony and arguments presented at the PCR hearing. ‘This Court hos further had tﬁe
opportumty to observe each witness who testlﬁed at the heanng, and to closely pass upon their -
credlblhty This Court has weighed the testimony accordingly.

: Set forth below are the relevant findings of fact and conclusions of law as'fequirod by
$.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Trial Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he bmdenAof proof is on.the applicant to prove his allegations by a preponderance of the .

~ evidence.” Frasier v. State, 351 S.C. 385, 389_; 570 S.E.2d 172, 174 (2002). - E

For an applicant to be graﬁted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under - .
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

perforfnance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

. State, 368 S.C..378,.383,-629.S.E.2d353,-356-(2006). - In-order-to prove prejudice, an..épplicant o
must show “there is a reasonable probability that, but for: counsel’s unprofessional errors, the
result of the .proceedihg would have been different.” Cherry:v. State, 300 S.C. 115, 117-18, 386 '

S.E.2d 624; 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

: (1997) (c1tmg Strickland v. Washmgton 466 U.S. 668, 104 S. Ct. 2052)

"\ T A

Juan Carlos Macano stated he was a bouncer ata bar called La Roomba at the tlme of the

shooting. Macano stated he was an acquaintance of the Apphcant s at the time. 'Macano stated

v



he checked tj:e Applicant at the door of the bar that night, felt an object, and told the Applicant td '
leave. Maéano stated the Applicant did not hz;ve the item when he retﬁrhed. .Macano stated the h
Applicant fough_t'with anothgr.man"ou;side and the Appliéant took out his gun. Macaﬂo Astét‘é'd
 the Applicant dropped his gun aﬁd a man picked it up and ﬁré_d. Ma;:ano' stated the Applicant
never fired the gun. Macaﬁo admitted _he did not contaét the police or give‘,. a s_tatemént. -'
Triallcounsel testified she filed discovery motions. and- then reviewed the discovery
mateﬁais both independently and 'w_ith the Applicant and an interpreter. "frial counsel testified
ihe diééovcry materials included the 'iﬁcident reports, the Applicant’s confession, wiﬁless
statements, the auto'péy'report,. and the guInShotA residue test. Trial counsel testified she moved to
ciuash the indictment. Trial counsel testified Maéano’s namé was neither'inciﬁded ina potential N
list of witnesses nor uncovéred by}‘her Ain.v.estigator. Trial counsel testified that, in retrospect, she -
~ wished she had not moved. to sequester witnesses because two witnés;es (her invcétigétor and
Yamileth Corrales) could not tcstlfy Trial counsel testiﬁed'she could have obje.cted' to the chain
of custody for the gunsth residue evidénce. Trial counsel testified she-did not .object toa
: éomtnent made aboﬁt ‘defense witnessés durmg the assistant splicitOr’s closing arglnnepf.
- ThlS ‘Court trial ‘counsel’s testimony is"credible. - ‘This.Court further finds trial counsel -
adequately conferred with the Applicant, conducted a préper investigation, and ﬁas'thoroﬁghly
cqmpetent in her representation. |
- This Court finds the Applicant failed to4meet his burden of proving trial ¢6unsel did ﬁot
make a proper motion to quésh the indictment. "This Court finds me Applicant has failed to -

demonstrate either error or prejudice because a motion to quash the indictment was not filed

sooner. See State v. Culbreath, 282 S.C. 38, 40, 316 S.E2d 681, 681 (1984) (“[The failire of

the solicitor to act upon a warrant within ninety (90) dajs . . . does not within itself invalidate a



warrant or prevent snbsequent.pfosecution.”). Further, this Court finds the Applicant failed to- .

provide evidence of any prejudice that rcs'ultod from: the delay.. See, o.zl, State v Pittman,4373-
S.C. 527, 647 S.E.Zd '1.44 (2007) (notiag one must provc prejudice in ordor to pi'evail on an :
allegation that one’s speedy trial rights wore violated). This Court further notes the true test of
'tlae sufficiency of an indictment is no£ whether‘it could be made more definite ano certain, but

whether it contains the necessary elements of the offense intended to be charged and sufficiently

apprises tiie defendaht of what he must be prepared to »meet.' State v. Gentry, 363 S.C. 93,103,
: 610'S.E.2d 494, 500 (2005). Indictments are not evidentiary or jurisdictional documents — they
are merely'notice documents. Id. at 102, 610 S,E.Zd at 500. This Court finds the Applicant has
| failed to present any evidence that the indictment in this case did not provide 'notioe of the charge E '
upon Wthh he would be trxed
This Court finds the Apphcant falled to meet his burden of provmg trial counsel d1d not *--
interview a witness. Trial counsel testified that Juan Carlos Macano’s name never came up 4.
during her invesﬁgaﬁoo of fhis case. This Court ﬁnds.trial counsel’s testimony is credible. In

contrast, this Court ﬁnds, Macano’s testimony is not credible. Macano testificd he worked at a

. barcatted- La Roomba and his boss’s name was Pepe ~The trial U'anscnpf indicated-the mcxdent e

with the bouncer occurred at a bar-called The Mex1ca11 which was operated by Carlos Estrado.” "
Further, _Macano testified the Apphcant neycr shot- the. gun; howevcr, both the Apphoant s
- statement and trial testimony indicated he fired the gun Macano was not a credible witness who
would have posmvely meacted the defense case. | .

This Court finds the Apphcant failed to meet his burden of proving tnal counsel dld not

_properly handle the sequestration issue. Trial counsel inoved to "séc'ju'c‘sﬁ:r' witnesses at trial. This

" 2 Estrado testified The Mexcali was two- blocks away from La Roomba (Tnal transcnpt p- 68)

M?



Court notes trial counsel’s inyestigator and another witness (Corrales) were thus,"' bar‘red: from -
testifying later in the trial. This Court finds the Applicant cannot prove he 'suffered any

prejudice. The invesﬁgator*s testimony was proffered to. the trial jucige. (Trial -ttanscr'tpt, A- _
7pp.382.-99)4'. This Court finds the investigator’s testimony contained several instances of hearsay.
The investigator’s testimony was also cumulative to te'stirhdny given by Investigator Smith. In
addition, as Corrales eid not testify at the PCR hearing, this Court cannot speculate as to whet_hér

her testimbny at trial would have affected the outcome of the case. See Bannister v. State; 333

8.C: 298, 303, 509 S.E.2d 807, 809 (1998) (the South Carolina Supreme Court “has repeatedly

held a PCR applicant must produce the testimony of a favorable witness or otherwise offer the

testimony in accordance with the rules of evidence at the PCR hearing in order to establish

‘ -prejudice from the witness’ failure to testify at trial.”) (emphasis in original). |

This Court finds the Applicant failed to meet his bufden of proving trial counsel did not |
properly challenge ‘the chain of custod}'l of 'the gunshet residue evidence. Evidence is
madm1551b1e only where there is a missing lmk in the chain of possessmn because the identity of

. those who handled the ev1dence was. not established at least as far as practlcable See State v.

| Horton, 359 8.C. 555, 567, 598 S.E.2d 279, 286 (Ct. ADD. 2004)'. Thstom,ﬁndsme-Appucant

failed to present any evidence or testimony that there was a mlssmg link in the chain of custody
| ar any potenual contammahon of ev1dence in thlS case. Without such evince before this Court :
- the Applicant canno_t prove he was prejudiced because trial counsel did not challenge the chain
ef custody.

 This Court ﬁnde the.Applicant has failed to meet his burden of p‘roviné trial cou.n:-seI'A '
should have ob]ected durmg the assistant sohmtor s closmg argument. - At trial, the assistant -
sohmtor stated “thelr eyewitnesses . . . there are two, there are only two that they presented.”

6
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 (Trial transcript, p.522, lines 16-17). This Court finds there was no valid, sustainable.objection

that trial counsel could have made respecting this comment that would have changed the . -

outcome of the Apphcant s trial. See State v. Huggins, 325 S.C. 103, 107 481 S E.2d 114 116
. (1997) (finding a solicitor’s argument must stay within the record and its reasonable inferences); -

see also State v. Cooper, 334-S.C. 540, 553, 514 S.E.2d 584,591 (1999) (noting a solicitor has a

right to state. his. version .of the testimony and to comment on the weight to be given suchA o
| testimony). .
This Court finds the Applicant has failed to denlonstra;e that any acts or omissions by
- trial counsel prejudiced his case.' This Court ﬁnds the State presented ~overwhelming evidence of .
tne A'pplicant’a guilt. The_bouncer at The Mexicali would not let the Applieant into-the club
becauee he had a weapon. The Applieant left and returned without a weapon bnt-a weapon was
~ found in a tree outside ’f‘he.Mexicali. Alvaro Fernandez identified the Applicant as the shootef.
Tnere was a lead narﬁcle on the Applicant’s hand. The Appli_cant told his' consin (Nelson .
Castro) that _he_shot someone but did not say anyone elee fired the gun. The Applicant’s
etatement to Detective Rivera was that he -was mad anci shot-the gun f_wice_(withouf stating
an&ggg..slae fired the gun). The Applicant testified at trial that hg...aﬁr_e_d. twwe during a fight and .-
was not in fear for ms life. Based upon all-of this evidence, the Apphcant cannot demonstrate

prejudice. See Franklin v. Catoe, 346 S.C. 563 570 n. 3, 552" S.E:2d- 718 722 n. 3 (2001) '

‘(finding overwhelming evidence of guilt negated any claim that counsel’s deﬁcxent'performance

could have reasonably affected the result of defendant s trial); Geter v. State 305 S.C. 365, 367,

409 S.E.2d 344,346 (1991) (concludmg reasonable probablhty of a different result doesot exist

when there is overwhelmmg evidence of gullt)

Aocordmgly, this Court ﬁnds the Apphcant has failed to prove the first prong of the

/W



Strickland test — that' trial counsel failed to render reasonably effective -assistance under’
o prevailing professional norms. The Applicant failed to present spe'ciﬁc,and cornpelling evidence
that trial connsel conn:nitted either errors.or omissions in 'her representatio'n of the Applicant. -
- This Court also finds the Apphcant has failed to prove the second prong of Strickland — that he -
was prejudiced by trlal counsel’s performance. This Court concludes the Applicant has not mef
his burden of proving counsel failed to render reasonably effective assistance. Qe;e Frasier v.

State, 351 S.C. at 389, 570 S.E.2d at 174.

Ineffective Assistance of Appellate Counsel
A defendant is constitutionally entitled to effective assistance of appellate co’unsel. Evitts
| . v. Lucey, 469 U.S. 387, 105 S. Ct. 830 (1985); In anal)lzing a claim of ineffective assistance of
" appellate counsel, the Court applies the 'Strickland. test just as it.worrld when analyzing a claim of

meffectwe assistance of trial counsel See Bennett V. State 383 S.C. 303 309, 680 S E.2d 273,

276 (2009); Southerland v. State 337 S.C. 610, 616, 524 S.E.2d 833 836 (1999) (notmg couits

| apply the Strickland test to deterrnine if appellate counsel was. deficient for failing to raise an
" issue and whether the de'fend'ant was prejudiced from the failure tora'isethe issue). | |
Appellate counsel stated he was snccessful'on appeal--to the Court oprpeals, --'Appellate
counsel stated he raised five issues on appea.l to the Court of Appeals but that the court only_
addressed one of these issues. Appellate counsel saJd the State. appealed and the Supreme Court " ‘L
-- reversed the .Court of Appeals. Appellate counsel stated that, -in retrosPect he wished he had .
asked the Supreme Court to remand the case- back to the Court of Appeals to address the. four |
1ssues they did- not address the first time. Appellate counsel stated be could recall a smglel

‘instance in which such a request has been successful.

This Court finds the Applicant failed to meet his bnrden of proving appellate counsel was

;Mi



ineffective. -T_he_ Applicant argues appellate counsel should have ﬁled a motion to remand the
case to the Court _of Appeals - after the Supreme Court opinion was rssued - in'orde'r for seVeral
| issues to be addressed. The Apphcant however failed to pomt to any case law or precedent that
‘ would allow appellate counsel to pursue such action. Rather appellate counsel merely testlﬁedv
he recalled such a motion was filed by another attomey in his office at some point in the past. |
This Court does not ﬁnd appellate counsel was’ deﬁcrent or that the ‘issues that were not ruled
upon by the Court of Appeals were meritorious. This Court ﬁnds the issues not ruled upon by
the Court of Appeals or Supreme Court were unlikely to have been resolved in favor of the A
Applicant. Thrs Court fmds the proposrtrons of law at issue are dubious, and the Court of
‘Appeals ‘most probably decided to address 1ssues that were of margmal merit. . Instead the Court
of Appeals and Supreme'Court chose to drscuss the 1ssue of the charge: on the law. That,
_ ultimately, was the material'issue that needed resolution by the appellate conrts and that issue
was properly preserved, presented, Aand.ruled upon. This Court furthet tinds the Applicant
»cannot prove any pre]udrce related to tlus 1ssue since, as noted § _L;gr_a, the State presented
‘ overwhelmmg ev1dence of guilt. .
- All Other Attegations
~ As to any and all allegatlons that were ra1sed in the applrcatron or at the hearmg in this ..
matter and not specrfically addressed in this Ordcr this-Court finds the Apphcant failed to.
present any’ testrmony, argument or- evrdence at the hearmg regardmg such allegatrons
Accordlngly; this Court finds the Apphcant has abandoned any such allegatrons.
CONCLUSION | |
- Based on all the foregorng, this - Court finds and conciudes. the ‘Applicant has not,r

established any constrtutronal violations or depnvatrons before or dunng his trial, sentencrng,- '
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and ainpellate proceediﬁgs. Counsel was not deficient and the Applicaﬁt was not prejqdiqéd by'i
‘cqunselsf representation. Therefore, this PCR application must be denied and ‘dis.missed' with
prejudice. | |
.Ti)is_Court advises the Applicant that he must file a notice of intent to appeal within thirty.
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. HIS
attentlon is also dlrected to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropnate procedures to follow after notice of intent to appeal has been timely filed. -
IT IS THEREFORE ORDERED |

1. That the apphcatmn for post- -conviction ‘relief be demed and
dlSmlSSCd with preJudlce and ‘

2. That the Applicant be remanded to the custody of the Respondent.

AND.IT IS SO ORDERED this _ Zay of A0~ 2013,

-Robin B SHIwell - .
Presiding Judge
Thirteenth Judicial Circuit

o
(D 7/ e <= | South Carolina.
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i w»_?s, Wilkes
-Attorney-at Law

£ 14 Whitsett Street
{ireenville, SC 29601
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