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STATE OF SOUTH CAROLINA. Q5
COUNTY OF SUMTER

faun
Lo
ey
JW;Tv :

B COURT OF COMMON PLEAS
0 OR 'L ‘H’F THIRD JUDICIAL CIRCUIY
Randy Yonso, #312280, ' JAk o E ase No. 2010-CF- 43-

Applicant, SUMTER COUNTY, 5.C.

State of South Carolina,

Respondent.

This matter comes before the Court by way of 2 post—conviction relief application filed on
December 29, 2010. The Respondent made its Retumn Ol June 17, 2011 An evidentiary
hearing into the matter was convened on October 4, 2013, at the Sumter County Courthouse.

The Applicant was present at the heaiing and was represented by Rradley M. Kirkland. The

~ Respondent was represented DY Assistant Attorney General Daniel Gourley of the South

Carolina Attorney General's Office.
PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Caroliné Department 0f Corrections pursuant to orders of commitment of the Sumter County
Clerk of Court. The Apphcarit was indicted during the January 2007 term of the Sumter County
Grand Jury ior two counts of Unlawful Pistol, two counts of Possession of 2 Stolen Pistol,
Possession of a Pistol by a person under the age of Twenty-One, Possession of a pistol by a
Person Convicted of 2 Crime of Violence, tWO counts of Assaulting a Law Enforcement Officer
while Resisting, Resisting Arrest with a Deadly Weapon, and Possession of Cocaine (2006-GS-

43-0179). T.D. Williams, Esquire, represented hirn. Applicant proceeded 0 2 jury trial before
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e ‘Honorable Cliffon Newman. Applicant was found guilty on all charges and on January 18,
2007, was sentenced to one year imprisonment for each count of iJnlawful Pistol, two years
imprisonment or Possession of a Pistol by a Person under Twenty-One, five years i_mprisonment
for Possession of a Pistol by a Person Convicted of a Crime of Violence, twenty years
imprisonment for the second count of Assault and Battery with Intent to Kill, ten years
imprisonment for the first count of Assaulting a Law Enforcement Officer While Resisting
Arrest, and five years imprisonment for Resisting Arrest with a Deadly Weapon, each of which
to run concurrently to a twenty year sentence for the first charge of Assault and Battery with
Intent to Kill. Additionally, those charges were {0 Tun consecutively to a five year sentence for
Possession of a Firearm during the Comrnission of aACrime of Violence and a ten year sentence
for the second charge of Assaulting a Law Enforcement Officer While Resisting Arrest, Tor a
total sentence of thirty-five years imprisonment. The Applicant appealed to the South Carolina
Court of Appeals, and the sentence was Affirmed in Part and Reversed in Fait. Applicanis
conviction for Possession of a Pistol by a Person under Twenty-One was reversed. The
Remittitur was issued on October 5, 2010.

In his application for post-conviction relief, Applicant alleges he is being held in custody

unlawfully based on the following allegations:

1. Tneffective assistance of Counsel
a. Trial Counsel was ineffective when he made a motion
in limine to suppress and exclude evidence of officers
statement, but counsel failed to preserve such motion
by making a contemporaneous objection when evidence
was introduced.
b. Insufficient pre-trial preparation time with attorney; and

c. Counsel did not interview potential witnesses.

Through PCR Counsel, Bradley Kirkland, Applicant amended his application t0 include
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the following grounds: |

1. Applicani counsel, T.D. Williams, IV, failed to meet with the Applicant a sufficient
number of times to prepare for trial and failed review the discovery materials with the
Applicant or provide the Applicant with a copy of the discovery materials.

a.

=

0@

Originally, Melissa Biggers was appointed to represent the Applicant. She
met with Mr. Yonson, introduced herself and informed him that she had filed
a Rule 5/Brady motion on his behalf. Mr. Yonson never saw Ms. Biggers
again.

On or about October 4, 2006, the case was reassigned to Mr. Williams. Mr.
Williams met with Mr. Yonson on one occasion prior to trial to discuss the
case. On December 20, 2006, Mr. Williams met with the Applicant from
10:24 a.m. until 12:25 p.m., MacDougall’s Administration Building at SCDC.
This was the only time Mr. Williams met with Mr. Yonson.

At that meeting Mr. Williams allowed Mr. Yonson to view the video tapes
provided by the Solicitor’s office. The videos, unfortunately, do not capture
the events that led to Applicant’s arrest.

M. Williams also reviewed a 35 page SLED report with Mr. Yonson. No
other discovery was showed to Mr. Yonson. Mr. Williams refused to provide
a copy of the discovery to Mr. Yonson and did not review any other materials
with Mr. Yonson.

The next time that Mr. Yonson met with Mr. Williams was on January 9,
2007. Mr. Williams met with Mr. Yonson in a room in the Courthouse with
several other inmate present. Mr. Williams explained to Mr. Yonson that he
could plead to his offenses for a 25 year semtence. Mr. Yonson told Mr.
Williaras he believed he had a defense to the charges and did not accept the 25
year offer. Mr. Williams did not go over any discovery at this meeting as
court was in session and Mr. Yonson was sitting with several other inmates.
Mr. Williams did show Mr. Yonson a new indictment at this meeting.

After this meeting Mr. Yonson no longer believed that Mr. Williams was
acting in his best interest and on January 10, 2007, Mr. Yonson filed 3
motions; alleging that Mr. Williams was ineffective, a request for a copy oif
his discovery materials and a request for a new attorney.

On January 16, 2007, a hearing was convened on the motions filed by Mr.
Yonson. Mr. Yonson explained that he had only seen his attorney on two
occasions and that he had not been provided a copy of the discovery. M.
Williams admitted that he had not provided Mr. Yonson with a copy of the
discovery. Mr. Williams maintained that he had met with Mr. Yonson for 2
days for “extended periods” and had “gone through his discovery with him in
[depth].” Mr. Williams also agreed that he did not provide a copy of the
discovery to Mr. Yonson as he was not a “copy shop” for his clients. (Motion
Hearing Transcript p. 6).

The Court denied the motions by Mr. Yonson and the trial began later that
same day.

The discovery materials in the possession of Mr. Williams were over 200
pages in length and there were approximately 4 hours of video tape. The only
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meeting Mr. Williams had with Mr. Yonson prior to biinging Mr. ¥Yonson {0

the courthouse for a plea was a 2 hours and 1 minute meeting on one occasion.

M. Yonson was denied a reasonable opportunity to assist in his own defense.
2. Counsel failed to object to the introduction of hearsay at the Jackson v. Denno
hearing, failed to contemporaneously object to the introduction of Mr. Yonson’s
statement during trial and failed to discuss the hearing with Mr. Yonson prior to trial
g0 that Mr. Yonson could assist in his defense.

a. During the Jackson v. Denno hearing the officer testified that a nurse told him
that Mr. Yonson was not taking any medications that would interfere with his
ability to understand questioning by the officers. Mr. Yonson was being
administered morphine at the time and does not recall the meeting with
officers. Mr. Williams should have objected to this hearsay being admitted
for consideration at the hearing.

b. Mr. Williams failed to contemporaneously object to the introduction during
the trial of the case. For this reason the Court of Appeals refused to Teview
this issue on appeal as it was not properly preserved.

c. Mr. Williams failed to discuss the hearing with Mr. Yonson prior to trial.
Consequently Mr. Yonson was unable to assist in his defense at the hearing.
Mr. Yonson claims that he would have testified at the hearing and asked his
family to testify as well if Mr. Williams had explained the nature of the
hearing to him.

Mr. Williams failed to properly present the defense of accident. M. Williams failed
to effectively point out the differences between the written statements Of Officers
Abrams and Williams and their testimony. Furthermore, had Mr. Yonson had an
opportunity to assist in his defense he could have reviewed the discovery materials,
explained to Mr. Williams what had happened and helped him develop proper Cross
examination. It was critical to the defense to establish the testimony of these officers
were not credible.

4. Mr. Williams failed to effectively establish that Mr. Yonson’s voice could not be

heard on the video that was played for the jury in court.

U

SUMMARY OF TESTIMONY PRESENTED
At the evidentiary hearing, Applicant testified on his own behalf. The State presented
testimony from p}ea counsel, T.DD. Williams, IV, Esquire (Counsel). This Court also had before
it a copy of Applicant’s trial transcript, motion hearing transcript, the records of the Sumter
County Clerk of Court, and records from the South Carolina Department of Corrections.
Additionally, Applicant introduced the following exhibits: exhibit one- Arrest warrants; exhibit

two- letter dated October 6, 2006; exhibit three- letter dated October 4, 2006; exhibit four- letter




dated December 8, 2006; exhibit five- ernail dated February 8, 2013; exhibit six-SLED Lab
report; exhibit seven-indictments; exhibit eight- three leiters dated January 10, 2007; exhibit
pine- transcript from miotion to relieve counsel; exhibit ten- Court of Appeals Unpublished
opinion No. 2010-UP-408; exhibit eleven-statement Williams; exhibit twelve- statement Boland;
exhibit thirteen- SLED supplemental report; exhibit fourteen- Letter dated February 22, 2007,
exhibit fifteen- letter dated March 9, 2007; exhibit sixteen-SLED interview; exhibit eighteen-list
of witnesses provided by Applicant.

During the evidentiary hearing, Applicant testified Melissa Biggers (Counsel Biggers)
was his original court appointed counsel. Applicant testified Counsel Biggers met with him one
time (o inform him that she had filed a motion for discovery but Applicant never saw her again.
Applicant testified approximately fourteen months later, ne was contacted by T.D. Williams
(Counsel) via letter informing him that he was now his court appointed counsel. (Exhibit Two).
Applicant testified he saw Counsel on December 20, 2006 for approximately two hours. (Exhibit
Four, Five). Applicant testified during this meeting Counsel reviewed a portion of the videos
recorded from the dash cams of the police cars present at the scene. Appﬁcant testified there
were thirteen hours of feed, however he only reviewed a small portion of the videos. Applicant
further testified that one could not see the actual incident take place on the videos. In addition to
the video, Counsel also reviewed a thirty-five page SLED report with the Applicant but no other
discovery was discussed‘ or reviewed. (Exhibit Six). Applicant testified that he requested a copy
of all discovery materials but Counsel refused to provide any of the materials to the Applicant.

Applicant testified ‘he met with Counsel again on January 9, 2007. Applicant. was
transported to the Sumter County Courthouse and placed in a room behind the court room with

other inmates. Applicant testified that Counsel refused to review discovery due to the amount of
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people located within the room. Specifically, Applicant recalled there being at least six South
Carolina Department of Corrections officers or immnates present. During this méeting Counsel
relayed a plea offer made by the State in which Applicant would plead to his charges for a
negotiated 25 year sentence. Applicant further tgstified Counsel provided Applicant with a new
indictment listing eight additional charges. (Exhibit Seven). Applicant testified Counsel left a
copy of the new indictment with him but, again, refused to provide any other materials to the
Applicant. Applicant testified that he refused to accept the plea offer because he believed he had
a defense to the charges and he wanted to review all the discovery materials to assist in his
defense prior to discussing a plea offer. Applicant was returned to SCDC and he immediately
filed several motions alleging thai Counsel was ineffective and demanding a copy of the
discovery materials, (Exhibit Eight).

Applicant testified that the next time he met with Counsel was on January 16, 2007.
Counsel met with Applicant for a few minutes and then a hearing was convened on the motions
that Applicant had filed. (Exhibit Nine). At the hearing Applicant stated that he felt Counsel
was ineffective during the course of his representation. Specifically, Applicant felt Counsel did
not meet with him an adequate number of times. Applicant testified Counsel would not provide
him with a copy of discovery and as a result, Applicant did not feel he could personally help with
his case. Applicant testified that he and Counsel never had any meaningful conversations.
Applicant testified that he felt Counsel did not have Applicant’s best interest at heart. Applicant
testified that the motions were ultimately denied and jury selection began immediately after the
hearing.

Applicant testified that his statement made to law enforcement officers was involuntary.

Applicant testified he was taking heavy medication, including morphine. Applicant testified he -
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- mever discussed the procedures for a Jackson v. Denno hearing with Counsel. Applicant further

testified, Counsel never informed hinz: that he could testify or call witnesses during the jackson v.

Denno hearing. Applicant testified he learned what a Jackson v. Demio hearing was through

discussions with vatious inmates. Applicant testified had he known what a Jackson v. Denno
hearing was he would have testified and had his father testify on his behalf. Applicant testified
that his Counsel failed to object to hearsay testimony during the hearing and the officers were
allowed to testify as to what a nurse had told them about Applicant’s state of mind. Applicant
testified that his statement was ultimately ruled admissible by the trial judge. Applicant
explained that Counsel called no witness and only cross examined the officers who testified for
the State during the hearing. Applicant testified that during the trial, Counsel failed to make a
contemporaneous objection to the admission of Applicant’s statement to law enforcement and
the Court of Appeals refused to consider the issue on appeal as it was not properly preserved.
(Exhibit Ten).

Applicant testified the incident took place on September 11, 2005 at a night club.
Applicant testified Officer Williams and Officer Boland received gunshot wounds. Applicant
testified he was shot three times. Applicant testified he was shot in the left leg, buttock, and
back. Applicant recalled EMS arriving and attending to Officer Boland and Officer Williams.
Applicant testified he Was'ev;entually transported to an ambulance where he was driven a quarter
mile down the road to an empty parking lot. Applicant testified he was then air lifted to the
hospital. Applicant testified he woke up two days later at a hospital and could not remember
anything after being loaded onto the helicopter. Applicant testified he was in the hospital for six

days prior to being transported to prison.

Applicant testified that during the incident an officer approached him from behind as he
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“was reaching his hand in his pocket to retrieve his keys. Applicant testified he was not aware
that the Oificer was approaching him and was startled when he grabbed him. Applicant testified
the Officer asked for his drivei’s license. Applicant testified the Officer told him fo stop
resisting arrest and threw him to the ground. Applicant testified his shoulder was dislocated.
Applicant testified a second officer came over and got on top of him. Applicant testified that
when the second officer got on top of him the gun in his back pocket discharged. Applicant
testified he had two separate guns, a nine millimeter pistol in his back right pocket (loaded with
380 caliber bullets) and a twenty-five millimeter pistol in his ifront left pocket. Applicant.
testified that he knew he was not in lawful possession of those weapons. However, Applicant
claimed that the gun accidentally discharged when the officers were removing it from his pocket.
Applicant testified that Counsel failed to propeily cross examine Officer Boland and
Officer Williams. Counsel failed tc adequately show that the officers gave inconsistent
staternents regarding the number of shots actually fired. Specifically Applicant testified, Officer
Williams testified to seeing one shot and possibly hearing a second shot. Whereas, Officer
Boland testified to hearing a possible three shots. Their testimony at trial was inconsistent with
their written statements. (Exhibits Eleven, Twelve). Of particular importance to Applicant was
the fact that only one .380 shell casing was found at the scene which, according to Applicant,
proved his gun had only fired one bullet. (Exhibit Six, page 28). Applicant testified, Counsel
should have more thoroughly crossed examined the Officers on their statements and the physical
evidence because “someone is lying.” Applicant further testified Counsel should have cross
examined Officer Williams on whether he actually was able to put his finger through the trigger
guard to stop the Applicant from firing additional shots. Furthermore, Counsel should have

explained to the jury that it was impossible to determine who is heard yelling on the video tape
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that was produced during trial. Applicant testified that if he had bee‘nAg'iven a chance to review
the discovery he could have assisted Counsel in preparing his defense.

Following Applicants testimony, Counsel was called to testify by the State. Counsel
testified that he was appointed in this case in October 2006. Counsel testified Counsel Biggers
had previously filed for and received discovery in Applicant’s case. Counsel testified on
November 3" he reviewed the relevant portions of the videos recorded by the police car dash
-cams. Counsel testified he met with Applicant on December 20, 2006 for approxzimately two
hours. During that meeting he attempted to review the discovery materials with Applicant but
Applicant was more inferested in a civil suit that he had filed against the officers. Counsel
testified that he did the best he could to focus Applicant on the materials. During that ni.,éting
Counsel also showed the relevant portions of the in car videos to Applicant. Counsel testified he
met with Amanda Teal (Teal), Applicant’s girlfriend and witness on December 21%. However,
for some reason unknown to Counsel, Applicant had instructed Teal not to cooperate tully with
Counsel. Counsel testified he went to the incident location with Teal and viewed the scene.

Counsel further testified he met with Applicant a second time on January 9™ in the grand
jury room in the back of the courthouse. During this meeting, Counsel testified he reviewed a
new indictment and additional discovery material. Counsel testified there was no one else
present in the room whﬂé he met with the Applicant and he met with the Applicant for an
extended period of time. Counsel testified he was unable to provide a copy of discovery material
to Applicant due to a lack of funds from the Public Defender’s Office. Counsel testified the
State offered a twenty year plead deal, however Applicant refused to accept the offer and
continued to assert that the shooting was an accident. Counsel further testified he challenged

portions of the indictment and was able to get several charges dismissed prior to the trial.
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Counsel testified he did not call any witnesses for the Jackson v. Denno hearing because

Applicant readily admitted to having the pisiols on his person. Counsel stated the statement was
consistent with Applicant’s testimony during trial and there was no reason to attempt to keep the
statement out of evidence. Counsel explained, Applicant consistently asserted that the shooting
was an accident and the statement supported Applicant’s assertion. Counsel further testified he
thoroughly cross examined all witnesses including both Ofﬁcers Williams and Boland. Counsel
testified Officer Williams admitted that he could not place his finger in between the trigger and
trigger guard, despite his written statement saying he did such an act. VCounsel furf_her testified
he did cross examine both Officers on difference between their two statements. Counsel
specifically focused on the inconsistencies of Officer William’s and Boland’s statements
regarding the amount of shots fired.

Additionally, Counsel testified he explained the defense of accident to Applicant and
informed him that one of the elements of the defense of accident required Applicant to possess
the weapons lawfully. Counsel testified Applicant was on probation during this time and as part
of his probation he was not allowed to possess any weapons. Additionally, Applicant was under
twenty-one years of age and had a prior felony conviction.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has-had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Specifically, this Court finds that Counsel’s testimony is very credible
while Applicant’s testimony is less credible. Set forth below are the relevant findings of facts

and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Page 10 of 17 /



T'a post-c’o1'1§i¢tion relief action, the Applicaﬁf has the buzrden of proving the ‘all'égati'ons"
in the application. rule 71.1(e), SCRCF; Builer v. State, 286 S.C. 443,334 SEZd 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct sO undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having prodﬁced a just result.” Strickland v. Washington, -
i66 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Bufler, 286 §.C. 441, 334
S.E.2d 813 (1985).

The proper mieasuit of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Courts presume that counsel

cendered adequate assistance and made ail significant decisions in the eXercise of reasonable

7

profegsional judgment. Butler, 286 S.C. 441, 334 S E.2d 813 (1985). Applicant st OVercome
this presumption {0 ceceive relief. Cheiry v. State, 300 S.C. 115,386 S.1B.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel, First, the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is méasured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Secpnd, couﬁsel's deficient
performance must have prejudiced the Applicant such that "there is 2 reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different."
Cherry, SOO.S.C. at 117-18, 186 S.E.2d at 625. Relow are this Court’s findings in regards to
each of Applicant’s allegations of ‘neffective assistance of counsel.

TNEFFECTIVE ASSISTANCE OF COUNSEL
Applicant counsel, T.D. Williams, IV, failed to meet with the Applicant a sufficient
number of times to prepare for trial and failed review the discovery materials

with the Applicant or provide the Applicant with a copy of the discovery
materials. '

Page 11 0f 17



This Court finds Applicant’s allegation that Counsel was ineffective for failing to meet
with him a sufficient number of times and for failing to prepare for trial is without merit.
Counsel testified he met with Applicant at least two occasions and reviewed all the discoveryA
materials. Counsel testified that he reviewed the relevant portions of the videos recovered from
the police car dash cams. Counsel further testified he met with Amanda Teal, despite her
reluctance to cooperate, and visited the scene of the incident to get a better understanding of the
factual situation. Counsel testified he was able to get several charges dismissed including counts
three and four of the indictments. Counsel further testified he successfully argued a directed
verdict motion for possession of cocaine. Counsel further testified Applicant was unwilling to
focus on his criminal case and was instead focused on his civil suit against the Officess. Coﬁnsel
testified he was unable to give Applicant a copy of the discovery motion due to a lack of funding
from the Public Defender’s Office. “Failure to conduct an independent investigation does not
constitute ineffective assistance of counsel when the allegation is supported only by meie '

speculation as to the result” Moorehead v. State, 329 S.C. 329, 496 SE.2d 415 (1998).

Applicant can prove no prejudice when he presents no evidence at PCR hearing fo show what

Counsel could have further investigated in preparation for a trial. Jackson v. State, 329 S.C. 345,

495 S.E.2d 768 (1998); Skeen v, State, 325 S.C. 210, 481 S.E.2d 129 (1997). Applicant
provided no testimony or evidence which would substantiate this allegation and he has failed to
show what further investigation Counsel should have undertaken in preparation for a trial.

Applicant has failed to meet his burden of proof and thus, this allegation is denied.

Counsel failed to object to the introduction of hearsay at the Jackson v. Denno
hearing, failed to contemporaneously object to the introduction of Mr. Yonson
statement during trial and failed to discuss the hearing with Mr. Yonson prior to
trial so that Mr. Yonson could assist in his defense.
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This Court finds Applicant’s allegation that Counsel was ineffective for failing to discuss

the procedures of a Jackson v. Denno hearing, failing to object o the iniroduction of hearsay

testimony during the Jackson v. Denno hearing, and failing to contemporaneously object to the
introduction of Applicant’s statement during ftrial is without merit. Counsel testified he knew
Applicant’s statement was consistent with the testimony Applicant was prepared to present at
trial. Counsel testified Applicant consistently asserted that the shooting was an accident and
Applicant’s statement to police was consistent with that assertion. Counsel testified he saw 0o
reason to object to the hearsay testimony or attempt to keep the statement out, because in his
opinion the statement only furthered Applicant’s defense that the shooting of the officers was an

accident. Where counsel articulates valid reasons for employing a certain strategy, counsel's

choice of tactics will not be deemed ineffective assistance. Whitehead v. State, 308 S.C. 119,

417 S.E.2d 530 (1992). See also Dempsey v. State, 363 S.C. 365, 610 S.8.2d 812 (2005) and

McLaughlin v. State, 352 S.C. 476, 575 S.B.2d 841 (2003). Counsel articulated a valid strategic

reason for failing to object to the hearsay testimony introduced during the Jackson v. Denno
- hearing.

Furthermore, Applicant cannot show any prejudice as a result of Counsel’s alleged
deficiency. Applicant testified during both trial and the PCR hearing that he was not in lawful
possession of the weapons. Applicant explained that he was not allowed to possess weaporis as
part of his probation requirements. Applicant further testified he was possessed both pistols in
his pockets while present at a night club. Applicant testified he was in the process of leaving the
club when an officer grabbed him and asked him for his identification. Applicant testified as a
result, an altercation occurred and both arresting officers were shot. Applicant ‘readﬂy admitted

to arming himself prior to the altercation and could offer no excuse as to why he possessed the

Page 13 of 17



‘two pistols. In South Carolina, the defense of accident requires showing the harm caused was

unintentional, the defendunt was acting lawfully at the time of the incident, and due care was

exercised in handling the weapon. State v. Goodson, 312 S.C. 278, 280, 440 S.E.2d 370, 372
(1994) (emphasis added). This Court finds Applicant cannot show any resulting prejudice as
there is evidence of overwhelming guilt. Ford v. State, 314 S.C. 245, 442 S.E.2d 604 (1994).
Counsel failed to properly present the defense of accident.
This Cowrt finds Applicant’s allegation that Counsel was ineffective for failing to
properly present the defense of accident is without merit. In South Carolina, the defense of
accident requires showing the harm caused was unintentional, the defendant was acting lawfully

at the time of the incident, and due care was exercised in handling the weapon. State v. Goodson,

312 S.C. 278, 280, 440 S.B.2d 370, 372 (1994) (emphasis added). Counsel testified he
thoroughly explained the elements of the defense of accident to Applicant. Applicant testified
during both the trial and the PCR hearing that he was not in lawful possession of the weapons.
Applicant explained that a requirement of his probation was that he not be in possession of any
weapons. Furthermore, Applicant was under the age of 21 and had a prior felony conviction.
Applicant further testified during the PCR hearing that he did not own the weapons and had no
reason to have them. Based on the foregoing, this Court finds that the Applicant has not shown
that trial counsel's performance fell below “professional norms.” Cherrv, 300 S.C. at 117, 385
S.E.2d at 625 (citing Strickland).

Furthermore, the Applicant has shown no actual prejudice from any alleged deficiency of
counsel. Applicant argued that had he been able to further review the discovery material and

assist in his defense it would have led to a more thorough cross examination of the testifying

officers regarding their statements and recollection of the events the night of the shooting.
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- However, this Coust finds Counsel ¢ ‘holm.ghly cross examined both testif yin ofﬁcéré and wés
able to elicit certain inconsistencies between their stafements. Further, Counsel was able to
impeach the credibility of Officer James Williams, by having him admit that his statement
contained factual impossibilities. (Tr. p. 149 line 23—p. 150 line 13). The nature and scope of

cross-examination is inherently a matter of trial tactics. Uniied States v. Nersesian, 824 F.2d

- 1294, 1321 (2" Cir. 1987). "[A] defendant has a burden of supplying sufficiently precise
information,' of the evidence that would have been obtained had his counsel underiaken the

desired investigation, and of showing 'whether such information . . . would have produced a

different result," Unij:ed States v. Rodriguez, 53 F.3d 1439, 1449 (7" Cir. 1995). The Applicant
daid not proffer any questions counsel allegedly failed to ask, and did not present any testimony
showing the witnesses answers at trial would have been different. Accordingly, the Applicant
has not shown that a different approach to cross-examination would have been beneficial to the
defense.

Ineffective assistance of counsel for failing to establish that his voice could not be
heard on the video.

This Court finds Applicant’s allegation that Counsel was ineffective for failing to
establish that his voice could not be heard on the video is without merit. Applicant argues in
support of his allegation that the videos do not actually depict the shooting. However, Counsel
testified that he reviewed the relevant portions of the video with Applicant. Court finds that the
Applicant has not shown that trial counsel's performance fell below “professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Furthermore, “failure to conduct

an independent investigation does not constitute ineffective assistance of counsel when the

allegation is supported only by mere speculation as to the result.” Moorehead v. State, 329 S.C.

.
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329, 496 S.B.2d 415 (1998). Applicant can prove 10 prejudice when he presents 1o evidence at
PCR hearing to show what Coungel could have further investigated in preparation for a irjal.
Jackson v. State, 329 §.C. 345, 495 S.13.2d 768 (1998); Skeen v, State, 325 8.C. 210, 481 S.E.2d
129 (1997). Applicant cannot show actual prejudice as a result of any alleged deficiency of
counsel because he did not provide any evidence in support of his allegation.
ALY OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds Applicant failed to present
any evidence regarding such allegations. Accordingly, this Court finds A_pplicanvt waived such
allegations and failed to meet his burden of proof regarding them. Therefore, they are hereby
denied and dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCE, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
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procedures for appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND ITIS SO ORDERED this_Z(ydayor /00 o013,

T

R, KNOX MCMAHON
Presiding Judge
Third Judicial Circuit

/i < e
M;;//?g//é,/ , South Carolina
7

P
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DEeBrA Y. CHAPMAN
. ATTORNEY AT LAw

2007 LincoLN STREET
PHonE (803) 254-9007 Corumsia, SC 29201 Fax (803) 254-5890

December 17, 2013

The Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211

Re:  The State of South Carolina v. Randy Yonson
Case No. 2010-CP-43-2797 '

Dear Mr. Shearouse: -

Enclosed for filing is a notice of appeal in the above case. Also enclosed are the
following: :

(1) Proof of service of the notice of appeal on respondent; Office of Indigent Defense, and
the Sumter County Court of Common Pleas.

(2) A copy of the order which is to be challenged on appeal.

Sincerely,

—~ A /)

ebra Y. Chapman
2007 Lincoln Street
Columbia, SC 29201
(803)254-9007

Other Counsel of Record:
Daniel Gourley

1000 Assembly Street
Columbia, SC 29209
(803)734-5178



