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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058

Keith L. Tolbert

Plaintiff,
Vs,

ORDER GRANTING
Carolyn Tolbert Smith, Charles Tolbert, Betty SUMMARY JUDGMENT

Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian,

Defendants.

/7

/
/1 This matter came before me on Defendant Charles Tolbert’s Motion for Summary

jL’Judgment as to Defendant Carolyn Tolbert Smith’s counterclaim for adverse possession.
2 Defendant Charles Tolbert’s motion was filed on behalf\of Mr. Tolbert individually and also as
od Personal Representative of the Estate of Charla Tolbert McMillian.
5 A hearing on the motion was held before me on September 21, 2022. Plaintiff Keith L.
¢ Tolbert was present with his attorney, William K. Kalivas. Defendant Carolyn Tolbert Smith was
?” present with her attorney, Malena A. Dinwoodie. Defendant Charles Tolbert, both individually
£ and as Personal Representative of the Estate of Charla Tolbert McMillian, was present with his
4 attorney, Ashley G. Andrews. Defendant Betty Jean Tolbert Jones was present but was not
L0 represented by counsel. Defendant Sara Jo Tolbert was not present, however she was represented
I{ by her Guardian ad Litem and attorney, Taylor Silver, who was present.
£L The within action involves two adjacent parcels of real property located in Charleston
{3 County, South Carolina. The first parcel, referred to as Property 1 in the Complaint, is commonly

L o7known as 338 5 Avenue, Mt. Ple}a§ant, South Carolina. The second parcel, referred to as Property
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{« 2 inthe Complaint, is a vacant lot located at the corner of 5™ Avenue and 6™ Street, Mt. Pleasant,

L Slouth Carolina. W%WZ M L
3 Plaintiff brought this action seeking to"quiet title to the property and td partitioh the
7 property. A"m&j‘er to Quiet Title wm&c‘;‘xagm2 (the “Consent Order”).
37 The Consent Order confirmed title to both Property 1 and Property 2 as follows: Keith L., Tolbert
€ a20% interest, Carolyn Tolbert Smith a 20% interest, Charles Tolbert a 10% interest, Betty Jean
2 Tolbert Jones a 20% interest, Sara Jo Tolbert Latten a 20% interest, and the Estate of Charla
& Tolbert McMillian a 10% interest. Thereafter, a Deed of Distribution conveying the interests of
7 the Estate of Charla Tolbert McMillian to Charles Tolbert was recorded in the ROD Office for

/0 Chatleston County on August 18, 2022 in Book 1132, Page 072.
s In the Consent Order, Defendant Carolyn Tolbert Smith reserved her right to have her
/ 9\\ counterclaim for adverse possession heard at a hearing scheduled for September 21, 2022.

/ 3 After considering the memoranda, documents, and arguments of counsel, this Court hereby
ZL() GRANTS the Motion for Summary Judgment as to Defendant Carolyn Tolbert Smith’s

e

counterclaim for adverse possession.

V ‘ 2 z 7
FINDING OF FACTS - AVZn—~F? Wl M

i &&W&w 1o
At the time of her death on December 25, 2003, Helen Alice Grant Tolbert owned a 75%

undivided interest in Property 1 and was the sole owner Property 2. Helen Alice Grant Tolbert
also resided in the home located on Property 1 as evidenced by her Certificate of Death.

Helen Alice Grant Tolbert’s estate was probated in Charleston County, South Carolina as

5 Probate File No. 2010-ES-10-01356 (the “Estate™), ahoon, & L7// 2l e Septsdf
' ;2/(9 é/ onte anl %w’ 2. %ﬁﬂ j__o\/ﬂjy wﬂ/&mxzﬂ 72y CO/MPAW'\ aL/‘
Wwﬂ&g%gw Loore sdrpne, Lok Fid Ao sk yona-Co—
Cﬁav/ g ¢ . [y ¢ ] 7. J‘LM

VppnpdeonrS ol , 1y sun Laan Vhot K ofi s o V/W‘”fk"/‘ pn b M
Yoo sy i UMMJ"’A bh vty 'M“M horvent?

Pagc?‘, o\fg
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Defendant Carolyn Tolbert Smith was duly appointed and served as Personal
Representative of the Estate both in the Esfate’s initial administration and a subsequent
administration.

As Personal Representative, Defendant Smith executed several Deeds of Distribution
including a corrective Deed of Distribution dated January 17, 2013 and recorded in the RMC

Office for Charleston County on January 25, 2013 in Book 0306, Page 283.

LEGAL ANALYSIS
[ “The purpose of summary judgment is to expedite disposition of cases which do not require

“Lthe services of a fact finder.” George v. Fabri, 345 S.C. 440, 452, 548 S.E. 2d 868, 874 (2001).

e R T e

%Y Summary judgment is approprlate/ms no genﬁme > issue as to any p;@mr}al fact and the

moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C. 488, 493, 567
S.E.2d 875, 860 (2002). Nonetheless, when determining whether any triable issue of fact exists,
the evidence and all inferences, which can reasonably be drawn from it, must be viewed in the
light most favorable to the nonmoving party. See Faile v. S.C. Dep 't of Juvenile Justice, 350 S.C.

, - , Hons, 7o hes
315, 566 S.E.2d 536 (2002). ?;Ef}_‘i mjafﬁ %ZJ 7%%(5% 5/;% e adecd

A ek to W/; ; Fhaf A .
DISCUSSION 2 . 2y
W rg Cownds MMM,W’I—Q, Lfeerryy F\Mng J”}%’/MM
Keith L. Tolbert, Carolyn Tolbert Smith, Charles Tolbert, Betty Jean Tolbert Jones, and

Sara Jo Tolbert Latten are tenants in common having inherited Property 1 and Property 2 through
the Estates of Fred William Tolbert and Helen Alice Grant Tolbert. When a claim for adverse
possession is made by a cotenant against another cotenant the party claiming adverse possession
must prove all of the elements of adverse possession, namely that the party claiming adverse
possession has possessed the property for a period of ten (10) years and that such possession has

been actual, open, notorious, exclusive and hostile. In addition, the party claiming adverse

by 7 58Pl Y &
gzézm}a 7‘ 34/&73 Yo 70 7
Page 3 of 5 ‘AJL QM% o ()Miéz?m T
/Z/ Advane Po 34 efs/sismg,,v
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{f possession must also establish that the cotenants have been mﬁ)m the property. See Fender
™~ v, Heirs at Law of Smashum, 354 S.C. 504, 581 S.E.2d 853 (Ct.App. 2003). This is based, in part,
0) on principals applicable to cotenancy. “A cotenant has the right, in common with his cotenants, to
&z the possession of the property owned in common, so ordinarily the possession of one cotenant is
Ly the possession of all. The latter ceases when the exclusive possession of a cotenant becomes
é adverse to the right of possession by the other cotenant or cotenants; but the hostile character of
1 the possession must be such as to amount to an ouster of the other cotenant or cotenants and must
% be clearly and unmistakably established by the evidence.” Watson v. Little, 224 S.C. 359, 364, 79
1 sE2d384,387.
/¢ OQuster is the actual turning out or keeping excluded a party entitled to possession of any
/ t, real property. See Grant v. Grant, 288 S.C. 86, 340 S.E.2d 791 (Ct.App. 1986). “Only in rare,
extreme cases will the ouster of one cotenant of other cotenants be implied from exclusive
L3 possession and dealing with the property, such as collection of rents anMs to the
IV property.” Felderv. Fleming, 323 S.C. 95, 473 S.E.2d 467 (Ct.App. 1996).
/5" The conduct and nature of the possessor’s exclusive adverse possession must be
/e sufficiently clear to “bring it home” to the other cotenants. See Watson v. Little. Possession with
[ F the permission of the cotenants does not meet the requirements of ouster. Ouster may be presumed
/€ by possession only if possession is continued for a period of twenty years. See Freeman v.
I Freeman, 323 S.C. 95, 743 S.E.2d 467.
CONCLUSION
Even when viewing the evidence and all inferences, which can reasonably be drawn from
the evidence, in the light most favorable to Defendant Smith, it appears that there is no issue of
material fact as to Defendant Smith’s possession of the subject properties. It is clear that her

possession of the subject properties has not been exclusive for more than twenty (20) years. Her
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mother, Helen Alice Grant Tolbert resided at 338 5™ Avenue and owned an interest in both
Property 1 and Property 2 until her death on December 25, 2003. Further, Defendant Smith, as
Personal Representative of the Estate of Helen Alice Grant Tolbert, executed a corrective Deed of
Distribution on January 17,2013 confirming title in her name and in the names of the other parties
to the within action. The execution of the 2013 Corrective Deed of Distribution defeats a claim of
ouster, which is a necessary element to Defendant’s counterclaim for adverse possession. There
is no genuine issue as to any material fact and Defendant Charles Tolbert is entitled to judgment
as a matter of law.

IT IS THEREFORE, ORDERED that Defendant Charles Tolbert’s Motion for Summary
Judgment as to Defendant Carolyn Tolbert Smlth’mlamﬂse possession is granted.

IT IS FURTHER ORDERED that this court shall retain jurisdiction over the partition

action which is still pending.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS o, 2oy ~
1 FOR THE NINTH JUDICIAL CIRCUIT ¢4 0% S
COUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058 Jhgt/pé%{ oy
Keith L. Tolbert
Plaintiff,
Vs,
Carolyn Tolbert Smith, Charles Tolbert, Betty NOTICE OF HEARING
Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian,
Defendants.
YOU WILL PLEASE TAKE NOTICE that a foreclosure hearing in the above entitled case
[ has been scheduled for September 21, 2022, at 10:00 a.m., before the Honorable Mikell R.
‘L Scarborough, Master-in-Equity for Charleston County, at the Charleston County Courthouse, 100
‘5 Broad Street, Courtroom 2A, Charleston, South Carolina, for the putpose of taking testimony,
L/ findings of facts and conclusions of law and to enter final judgment therein without further order of
5 the Court,
bt anfm oFhiegfe. foveolense  SMITH| CLOSSER, P.A.
& Mo Aot |
Ay ant Jhin Orl o 071 Vot Qayn-
Le Wy §/William K. Kalivas
pals ‘ William K. Kalivas
Z//MQ/WanaZL~Wv%( Zjﬁwmd( SC Bar No. 80201
, Y ’ : P.O. Box 40578
6074/;« elatnro “ﬂa&nﬂﬁog 42, ,WMX ? SY I
J , . A A Chartleston, SC 29423 ;
3$//@wwvﬂﬁw WW*”(W e !
P " ¥ 843-760-0220
' T U whatas a ~6MW wkalivas@scnlaw.com
August 22, 2022 /M&/\Amfa/?
Charleston, South Carolina 4 o
21-280 ) M‘é —hargio one
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Keith L. Tolbert

Plaintiff,

V8.

Carolyn Tolbert Smith, Charles Tolbert, Betty
Jean Tolbert Jones, Sara Jo Tolbert Latten,
and HEstate of Charla Tolbert McMillian,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2021-CP-10-04058

CERTIFICATE OF SERVICE

I certify that on this date, I personally served a copy of the Notice of Hearing in the within

matter, by depositing same in the United States Mail with sufficient postage attached, and

addressed as follows;

Sara Jo Tolbert Latten
7095 Hollywood Blvd, #597
Hollywood, CA 90028

August 22, 2022

Charleston, South Carolina
21-280

Anna Pittman
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Carolyn Tolbert- Smith; Charles Tolbert, )
Betty Jean Tolbert Jones; Sara Jo Tolbert )
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)
y ” - @@@Mmmwu‘%@ 607‘7%”‘
TO THE ABOVE-NAMED DEFENDANTS: D) kmou Yt ths )Ml%“/w ¢8

ey

8507001 dO1Z0Z#3ASYD - SVI1d NOWWNOD - NOLSITIVHO - INd 252 60 doS 2202 - 314 ATTVIINOY LT3

{H PLEASE TAKE NOTICE THAT a hearing on Defendant Carolyn Tolbert- Smith’sw
icount;PQaTm for adverse possession in the above-referenced action will be held before The

D Honorable Mikell R. Scarborough, Master-in-Equity for Charleston County, on Wednesday,

7 September 21, 2022 at 10:00 A.M. at the Charleston County Courthouse, located at 100 Broad

S Street, Courtroom 2A, Charleston, SC 29401. Should any further information be needed, the
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#/ 4000 Faber Place Drive | Suite 450
/ 1 North Charleston, South Carolina 29405
;3 T:(843) 577-5460; F: (843) 577-5135
/4 mdinwoodie@tinkellaw.com
/5 Attorneys for Plaintiff

4 telephone number for the Master-in-Equity's office is (843) 958-5070.
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i{gf y ;Z/\ géﬂy 3. The Amount in Controversy /\/v /Z;L

é;/ W The amount in controversy—the amount the plaintiff claims the defendant

owes or the amount at stake—is more than $75,000, not counting interest

@/\JL/V\/ f‘/\//) A M "m and costs of court, because (explain):
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Write a short and plain statement of the claim. Do not make legal arguments, State as

briefly as possible the facts showing that each plaintiff is entitled to the damages or other
relief sought. State how each defendant was involved and what each defendant did that
caused the plaintiff harm or violated the plaintiff's rights, including the dates and places -
of that involvement or conduct. If more than one claim is asserted, number each claim
and write a short and plain statement of each claim in a separate paragraph. Attach
additional pages if needed.
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State briefly and precisely‘what damages or other relief the plaintiff asks the court to
order. Do not make legal arguments. Include any basis for claiming that the wrongs
alleged are continuing at the present time. Include the amounts of any actual damages
claimed for the acts alleged and the basis for these amounts, Include any punitive or
exemplary damages claimed, the amounts, and the reasons you claim you are entitled to
actual or punitive money damages.
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Pro Se 1 (Rev. 12/16) Complaint for a Civil Case

Py
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g :“G o 1/ v b. If the defendant is a corporation
Xo© / .,
,T'\ L (O Lg\‘ Mdﬁ The defendant, (name) /{/ b%f o , is incorporated under
S UV{) (l/{ M ol Len the laws of the State of (name) , and has its
- ¥

i/yu/) mcﬁ/\»@ KM principal place of business in the State of (name)

S /4,(/:; Or is incorporated under the laws of (foreign nation) .

and has its principal place of business in (name)

* (If more than one defendant is named in the complaint, attach an additional page providing the
same information for each additional defendant.)

The Amount in Controversy

(V8]

The amount in controversy—the amount the plaintiff claims the defendant owes or the amount at
stake—is more than $75,000, not counting interest and costs of court, because (explain): Ijﬁ/
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1. S{atement of Claim

Write a short and plain statement of the claim. Do not make legal arguments. State as briefly as possible the
facts showing that each plaintiff is entitled to the damages or other relief sought. State how each defendant was
involved and what each defendant did that caused the plaintiff harm or violated the plaintiff's rights, including
the dates and places of that involvement or conduct. If more than one claim is asserted, number each claim and
write a short and plain statement of each claim in a separate paragraph. Attach additional pages if needed.
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State briefly and precisely what damages or other relief the plaintiff asks the court to order. Do not make legal =°
arguments. Include any basis for claiming that the wrongs alleged are continuing at the present time. Include C
the amounts of any actual damages claimed for the acts alleged and the basis for these amounts. Include any pre
punitive or exemplary damages claimed, the amounts, and the reasons you claim &ou are entitled to actual or :
punitive money damages. q’)(mnrf" ; aSHa Seox —ag tn chive YKeliek Fo jfﬂ‘f?-/'/"& \
/t//é a/ W/I(/V)S sAL Tl f“ﬁjmgﬁ} by Hhe m oY F)(O\ ers aynon +A2 ;
Defendarits Moo i MIKell Sc o\rboro@\aﬁ)) AN\ @, S T ;2#;?
g//\d,{ffwﬁjf)ﬁétéjed%/% o fnil el Maktelt 2% O ,451—“(/’% A @() 15 0968
Henein Aha damage S P avs Lrre 7 ara bla . Plantisg ceguests &

" Srval by Pyl Prelimlaary, and OErmane-r\'a“?Z’E)' uncTion Aqabnstihe ¢
Ay Y /;
& ”‘/dzf}/%- S Siaylboroughis [ eoal ﬁff/ﬂt’juéﬁmw-#§0f Plod it1pf Choorles 7;3’/'4’ f ]

37





A Y q-\W YA Dpn

L
o U«jf C Wﬁ 4/ -
; (‘\ R
g;’/ s M ,’;fn M 3. The Amount in Controversy /\/t /Z;L 3
: -U\," c “ ‘, .
¥ @\ @W The amount in controversy—the amount the plaintiff claims the defendant

owes ot the amount at stake—is more than §75,000, not counting interest
and costs of court, because (explain):
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i Write a short and plain statement of the claim. Do not make legal arguments, State as

t, briefly as possible the facts showing that each plaintiff is entitled to the damages or other
! relief sought. State how each defendant was involved and what each defendant did that
gi ‘ caused the plaintiff harm or violated the plaintiff's rights, including the dates and places
2l of that involvement or conduct. If more than one claim is asserted, number each claim
and write a short and plain statement of each claim in a separate paragraph. Attach
g; ; additional pages if needed.
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IV. Relief - i wan pacformed,

State briefly and precisely what damages or other relief the plaintiff asks the court to
order. Do not make legal arguments. Include any basis for claiming that the wrongs
alleged are continuing at the present time. Include the amounts of any actual damages
claimed for the acts alleged and the basis for these amounts. Include any punitive or
exemplary damages claimed, the amounts, and the reasons you claim you are entitled to
actual or punitive money damages.
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Smith Law Group of the Carolinas, LLC “7"""
Attorneys at Law \
225 Seven Farms Drive{ Ste 203 1o
Post Office Box 50610

Summerville, South Carolina 29485

: + Office - 843-607-0254
William X Kalivas Cell - 843-906-3243

will@smithlawcarolinas.com . //\é/’-’\d Www.smithlawcarolinas.com
VO Raceiad 03 Joi [20 2.
January 29, 2026

The Honorable Jenny Abbott Kitchings
Clerk of Court

 South Carolina Court of Appeals
1220 Senate Street
Columbia, SC 29201 ,
ctappﬁlings@sccourts.org

Re:  Ave Smith, Appellant v, Heirs of Helen Tolbert, et al, Respondents
Case No.: 2025_‘-00893 (,/75 5 rn QESE A, 2925~ éa o §93
Wi g

QJVIA EMAIL ONLY;

Dear Ms. Kitchings: O ML A
. Enclosed for filing, please find a/camfRespondent Keith Tolbert%s Motion for Extension; . el

itial Brief of Respondent anw of Matter, along with Rroof of Servi foreach filing, ™"
Bye this letter, a copy of @ ea néhtioned filings Kas beem provide! Lto the

: 0 g
se parties at the addresses on file with the Court of Appeals, ~~ A Dack /&A

Please don’t hesitate to contact me if you have any questiong:.

_ , Sincerely, = ,
potl Code Enfocce- "N se iy

Yrdg re@dh Sove William K. Kalivas “ i <
A/ IN A 7o
cc:  Ashley G. Andrews, Esquire ' AST R o 1
Alwyn T, Silver, Esquire
Carolyn Tolbert Smith

. Betty Jean Tolbert Jones
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